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DEPOSITION  OF  JAMES  M.  LYONS 
IN  RE:  S.  RES.  120 


THURSDAY,  NOVEMBER  2,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

Deposition  of  JAMES  M.  LYONS,  called  for  examination 
pursuant  to  notice  of  deposition,  at  5:05  p.m.  in  Room  534  of  the 
Dirksen  Senate  Office  Building,  before  MARYBETH  PETERS,  a 
Notary  within  and  for  the  District  of  Columbia,  when  were  present: 

ROBERT  J.  GIUFFRA,  JR.,  Esq. 

Majority  Chief  Counsel 

ALICE  S.  FISHER,  Esq. 

Majority  Associate  Special  Counsel 

LANCE  COLE,  Esq. 

Minority  Deputy  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

HAROLD  A.  HADDON,  Esq. 
Hadon,  Morgan  &  Forman,  P.C. 
150  East  Tenth  Avenue 
Denver,  Colorado  80203 
On  behalf  of  the  Deponent. 
(Via  Telephone) 

ALSO  PRESENT:  CAROL  PATTERSON 

Court  Reporter  (Via  telephone) 
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1  PROCEEDINGS 

2  Whereupon, 

3  JAMES  M.  LYONS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  MR.  H ADDON:    The  reporter  has  sworn 

7  Mr.  Lyons. 

8  MR.  GIUFFRA:    Let's  begin. 
This  is  a  telephone  deposition  being 

conducted  pursuant  to  Senate  Resolution  120.   My  name 
is  Robert  Giuffra,  G-i-u-f-f-r-a.    1  am  the  chief 
counsel  of  the  Senate  Banking  Committee  at  this 
time.    I'm  in  Washington,  D.C.    Also  here  in 
Washington,  D.C.  with  me  are  Lance  Cole  who  is  the 
Democratic  deputy  special  counsel  and  also  here  in 
Washington  is  Alice  Fisher. 

MS.  PATTERSON:    Can  you  hear  me? 

MR.  COLE:    Harold,  this  is  Lance.   I 
think  ~  can  you  hear  me?   1  think  on  both  ends  of 
the  call  we're  going  to  have  to  be  very  careful  about 
moving  papers  and  things  around  near  the  mike  for  the 

speakerphone  because  what  we're  getting  is  a  lot  of 

4 

1  static  from  your  end.    I  don't  know  if  you're  getting 

2  the  same  thing  from  our  end  or  not. 

3  MR.  GIUFFRA:    Also  with  me  is  Alice  Fisher 

4  she  is  an  associate  special  counsel  with  the  majority 

5  staff   Okay.    I  would  like  to  just  go  through  some 

6  basic  preliminaries  first. 

7  MR.  H ADDON:    There  is  some  background  noise 

8  that  may  be  conversation  or  it  may  be  reverberation. 
MR.  GIUFFRA:    I  don't  believe  there  is  any 

noise  here. 

MS.  FISHER:    This  isn't  going  to  work. 

MR.  GIUFFRA:    One  concern  I  have  right  now 
just  in  attempting  to  do  this  is  it  is  just  quite 
apparent  this  is  going  to  be  a  very  difficult  way  to 
conduct  the  deposition. 

MR.  H ADDON:    Why  don't  we  roll  through  it 
and  see  how  it  goes. 

MR.  GIUFFRA:    I  just  want  to  make  this 
clear  at  the  outset  that  this  is  the  first  time 
during  the  course  of  proceedings  that  are  being  the 
conducted  pursuant  to  Senate  Resolution  120  that 
we've  attempted  to  do  a  deposition  by  telephone  and 
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1  we  are  doing  so  as  an  accommodation  to  the  fact  that 

2  Mr.  Lyons  is  in  Denver,  Colorado,  which  is  obviously, 

3  you  know,  a  far  distance  from  Washington,  D.C. 

4  But  I  want  to  make  it  clear  at  the  outset 

5  that  the  committee  may  need  to  have  him  sit  for  a 

6  live  deposition  if  it  turns  out  that  this  is  not  a 

7  suitable  way  to  conduct  a  deposition  for  purposes  of 

8  Senate  Resolution  120  and  also  because  of  the  fact 

9  that  Mr.  Lyons  has  a  fairly  extensive  involvement  in 

10  some  of  the  matters  about  which  the  resolution  is 

1 1  concerned  and  he  has  produced  a  fairly  substantial 

12  amount  of  documents.   And  it  may  well  be  necessary  to 

13  have  a  live  deposition  because  a  live  deposition  will 

14  allow  us  to,  you  know,  for  example,  show  Mr.  Lyons 

15  particular  documents  and  point  out  particular  matters 

16  in  the  documents. 

17  We  will  attempt,  however,  to  move  forward 

18  and  see  how  we  can  go.    Senate  Resolution  120 

19  establishes  a  special  committee  administered  by  the 

20  Banking  Committee  of  the  United  States  Senate  to 

21  conduct  an  investigation  and  public  hearings 

22  involving  Whitewater  Development  corporation,  Madison 

6 

1  Guaranty  Savings  &  Loan  Association  and  Capital 

2  Management  Services,  Inc.,  the  Arkansas  Development 

3  Finance  Authority  and  other  related  matters. 

4  This  deposition  is  being  conducted  in 

5  advance  of  public  hearings  that  the  committee  is 

6  going  to  hold  beginning  next  week.   The  procedure  we 

7  will  follow  today,  which  will  be  the  same  procedure 

8  that  is  followed  in  other  depositions  conducted 

9  pursuant  to  Senate  Resolution  120  is  as  follows.    I 

10  will  ask  on  behalf  of  the  majority  a  series  of 

1 1  questions,  then  Mr.  Cole  will  have  an  opportunity  to 

12  ask  questions  and  we  may  have  another  round  of 

13  questions  after  that. 

14  MR.  GIUFFRA:    Mr.  Lyons,  you  understand 

15  that  you  will  be  testifying  today  under  oath? 

16  THE  WITNESS:    I  do. 

17  MR.  GIUFFRA:    If  at  any  time  you  don't 

1 8  understand  a  question  or  are  confused  in  any  way, 

19  please  let  us  know  and  we  will  rephrase  the 

20  question. 

21  MR.  GIUFFRA:    Can  you  hear  us? 

22  MR.  HADDON:    Yes,  we  can,  but  not  well. 
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1  MR.  COLE:    I  think  the  problem  may  occur  - 

2  if  you  speak  in  the  background  on  your  end,  your 

3  microphone  picks  it  up,  then  we  can't  hear  you  and 

4  you  can't  hear  us.    I  think  we  just  have  to  be  very 

5  careful  that  only  one  person  speaks  at  a  time  and 

6  that  we  pause  between  persons  so  that  the  microphone 

7  doesn't  cut  someone  out  on  the  other  end  out. 

8  MR.  HADDON:    All  right. 

9  MR.  GIUFFRA:    Again,  if  at  any  time  you 

10  need  a  break,  you  know,  let  us  know  and  we  will  go 

1 1  off  the  record.   The  plan  today  will  be  as  follows: 

12  The  stenographer  in  Washington  will  prepare  a  record 

13  of  the  questions  and  answers.   That  record  will  be 

14  deemed  the  official  transcript  of  the  deposition.    I 

15  understand  there  is  also  a  stenographer  in  Denver  who 

16  will  also  prepare  a  transcription  of  the  questions 

17  and  answers. 

18  The  deposition  will  be  treated  as  committee 

19  confidential  until  the  commencement  of  the  hearings. 

20  You  will  receive  a  letter  from  the  committee  advising 

21  you  of  your  right  to  review  the  transcript  at  the 

22  Senate. 

1  In  addition,  if,  Mr.  Lyons,  you  are  called 

2  to  testify  in  public  hearings  in  Washington,  we  will 

3  make  a  copy  of  the  transcript  available  to  you  four 

4  days  before  any  public  testimony  and  we  would  ask 

5  that  you  agree  not  to  disclose  that  deposition 

6  transcript  to  anyone  other  than  your  counsel.   You 

7  will  also  have  an  opportunity  to  make  any  corrections 

8  to  the  transcription  on  an  errata  sheet. 

9  Now,  Senate  Resolution  120  specifies  a 

10  procedure  for  the  conduct  of  depositions  being 

1 1  conducted  pursuant  to  Senate  Resolution  120. 

12  Mr.  Lyons,  do  you  have  a  copy  of  Senate 

13  Resolution  120? 

14  THE  WITNESS:    Yes. 

15  MR.  GIUFFRA:    You  will,  I'm  sure,  note  that 

16  Senate  Resolution  120  specifies  the  procedure  for  the 

17  conduct  of  deposition.    You  have  a  right  to 

18  represented  by  counsel.    I  understand  that  you've 

19  chosen  to  be  represented  by  counsel.    If  Mr.  Haddon 

20  could  state  an  appearance  for  the  record. 

21  MR.  HADDON:    Harold  A.  Haddon,  Denver, 

22  Colorado. 
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1  MR.  GIUFFRA:    Your  objections  to  the  form 

2  of  the  questions  could  be  noted  for  the  record. 

3  Counsel  can  also  object  on  the  grounds  of  privilege 

4  or  relevance  and  Mr.  D'Amato,  the  committee  chairman, 

5  may  be  asked  to  rule  on  objections  in  the  event  that 

6  the  witness  refuses  to  answer  a  question.   Do  you 

7  have  any  questions  in  Denver? 

8  MR.  HADDON:    No. 

9  EXAMINATION 

10  BY  MR.  GIUFFRA: 

1 1  Q      Okay.    Let's  try  to  begin  and  see  how  far 

12  we  can  get.   Mr.  Lyons,  would  you  please  state  your 

1 3  name  for  the  record. 

14  A      James  M.  Lyons,  L-y-o-n-s. 
15 

16 
17 

1 8  Q      And  your  present  business  address? 

19  A      My  business  address  is  1200  17th  Street, 

20  Denver,  Colorado. 

21  Q      And  what  is  your  present  position? 

22 A      Tm  a  senior  partner  in  the  law  Firm  of 


1  Rothgerber,  R-o-t-h-g-e-r-b-e-r,  Appel,  A-p-p-e-1, 

2  Powers  &  Johnson. 

3  Q      Okay.   Are  you  a  litigation  lawyer  or 

4  corporate  lawyer? 

5  Could  you  hear  that  question? 

6  A      No. 

7  Q      Are  you  a  litigation  lawyer  or  a  corporate 

8  lawyer? 

9  A      I'm  not  hearing  you  at  all. 

10  Q      We  will  move  our  phone.   Can  you  hear  me 

1 1  now? 

12  A      I  can  hear  you. 

13  Q      Are  you  a  litigation  lawyer  or  a  corporate 

14  lawyer? 

15  A      I  do  some  of  both. 

16  Q      Could  you  just  briefly  describe  the  nature 

17  of  your  practice  in  rough  terms? 

18  A      I  do  complex  litigation  of  a  civil  nature 

19  and  provide  advice  to  a  number  of  clients  in 

20  connection  with  their  business  affairs. 

21  Q      Okay.    Where  did  you  attend  law  school  and 

22  when  did  you  graduate? 
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1  A      I  went  to  DePaul  University  College  of  Law 

2  in  Chicago,  Illinois  and  I  graduated  in  1971. 

3  Q      Could  you  just  very  briefly  run  through 

4  your  employment  history  beginning  in  1971? 

5  A      I've  been  with  Rothgerber,  Appel,  Powers  & 

6  Johnson  since  September  of  1971. 

7  Q      That  made  it  very  simple. 

8  MR.  COLE:    That  saved  at  least  five 
minutes. 

BY  MR.  GIUFFRA: 

Q      Okay.    How  did  you  first  come  to  know 
President  Clinton? 

A      I  met  Mr.  Clinton  in  the  late  1970s  in 
connection  with  a  case  I  was  handling  in  Little  Rock, 
Arkansas. 

Q      And  what  was  Mr.  Clinton's  position  at  that 
time? 

A      He  was  Attorney  General  in  the  state  of 
Arkansas. 

Q      Okay.    How  did  you  first  meet  Mrs.  Clinton? 

A      I  believe  I  met  her  through  Mr.  Clinton. 

Probably  in  the  late  '70s  or  early  1980s. 

12 

1  Q      When  did  you  first  learn  of  the  Clintons' 

2  investment  in  something  called  the  Whitewater 

3  Development  Corporation? 

4  A  I  don't  remember  exactly. 

5  Q  Do  you  have  a  rough  estimate? 

6  A  1  beg  your  pardon? 

7  Q  Could  you  make  a  rough  estimate? 

8  A  Well,  it  would  only  be  a  guess. 
Q  Well,  when  do  you  think  ~  what  is  your 

best  guess  as  to  when  you  first  learned  of  their 
investment  in  Whitewater  Development  Corporation? 

A      Probably  sometime  in  late  1991  or  early 
1992. 

Q      And  do  you  recall  the  context  in  which  you 
first  learned  of  their  investment  in  Whitewater 
Development  Corporation? 

A      I  think  I  may  have  learned  about  it  in 
connection  with  the  press  reports  that  appeared  in 
The  New  York  Times,  but  I  may  also  have  learned  about 
it  in  connection  with  the  preparation  and  filing  of 
the  candidate  disclosure  form  in  late  1991.    I  just 
don't  remember. 
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1  Q      Okay.    During  the  1980s,  what  was  the 

2  nature  of  your  relationship  with  the  Clintons? 

3  A      They  were  friends  of  mine.    I  was  a 

4  political  supporter  of  his  when  he  ran  for  governor. 

5  And  Mrs.  Clinton  and  I  were,  her  firm  and  mine  had 

6  some  dealings  in  terms  of  referrals  of  matters.   I 

7  would  see  them  when  I  was  in  Little  Rock,  sometimes 

8  when  we  were  in  Washington  on  business  the  President, 

9  Mr.  Clinton,  would  come  to  Denver  from  time  to  time 

10  on  gubernatorial  business.  National  Conference  of 

1 1  Governors  meets  here  fairly  often.   And  I  would  talk 

12  to  him  from  time  to  time  and  exchange  notes  and 

13  correspondence  with  him. 

14  Q      Did  you  also  know  Webster  Hubbell  during 

15  the  1980s? 

16  A      I  believe  I  first  met  him  in  the  late 

17  1980s. 

18  Q      And  have  you  ever  worked  on  any  litigation 

19  matters  with  Mr.  Hubbell? 

20  A      Not  to  my  knowledge.   Not  that  I  remember. 

21  Q      Okay.    When  did  you  first  meet  Vincent 

22  Foster? 
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1  A      I  think  I  met  him  also  sometime  in  the  late 

2  1980s. 

3  Q      Did  you  ever  work  on  any  litigation  matters 

4  with  Mr.  Foster? 

5  A      I  don't  think  so. 

6  Q      Okay.    Do  you  recall  who,  if  anyone  at  the 

7  Rose  Law  Firm  you  would  have  worked  on  any  matters 

8  with? 

9  A      Well,  other  than  Mrs.  Clinton. 

10  Q      Were  you  co-counsel  with  Mrs.  Clinton  in 

1 1  any  litigation  matters? 

12  A      No,  no,  no.    I  remember  she  referred  a 

13  litigation  matter  perhaps  even  more  than  one  to  me. 

14  I  just  can't  remember  when  that  was  but  it  was  a 

15  matter  here  in  Colorado. 

16  Q      Okay.    When  did  you  first  meet  Bruce 

17  Lindsey? 

18  A      I  think  1  would  have  met  Mr.  Lindsey 

19  sometime  in  the  early  to  mid-1980s. 

20  Q      What  was  the  nature  of  your  relationship 

21  with  Mr.  Lindsey  during  the  1980s? 

22  A      We  became  friends. 
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1  Q      Okay.    Have  you  ever  served  as  co-counsel 

2  on  any  matters  with  Mr.  Lindsey? 

3  A      No,  although  I  have  with  his  firm,  his 

4  former  firm. 

5  Q      And  that's  the  Wright,  Lindsey  firm? 

6  A      Yes. 

7  Q      Now,  are  you  aware  of  —  you  received  a 

8  subpoena  from  the  Banking  Committee? 

9  A      I  have. 

10  Q      And  -- 

11  A      To  which  I  have  responded. 

12  Q      And  have  you  searched  for  documents  that 

13  might  be  responsive  to  that  subpoena? 

14  A      Yes. 

15  Q      And,  to  the  best  of  your  knowledge,  have 

16  all  responsive  documents  been  produced? 

17  A      I  believe  so.    I  responded  on  September 

18  27th  to  Mr.  Kolinski  and  then  -- 

19  Q      That's  K-o-l-i-n-s-k-i. 

20  A      And  then  later  ~  early  this  week  or  late 

21  last  week  I  received  a  formal  subpoena  which  had 

22  asked  me  again  to  review  my  records  to  see  if  I  have 
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1  anything  else.   And  I'm  in  the  process  of  doing 

2  that. 

3  Q      Okay.   Other  than  your  counsel,  have  you 

4  spoken  to  anyone  prior  to  this  deposition  about  the 

5  fact  that  you  will  be  being  deposed  today? 

6  A      Well,  yes,  I  have. 

7  Q      Who  have  you  spoken  to? 

8  A      I  beg  your  pardon? 

9  Q      Who  have  you  spoken  to? 

10  A      Well,  1  spoke  to  my  wife.    Probably  several 

1 1  of  my  law  partners.    I've  spoken  with  Mr.  David 

12  Kendall  and  I  probably  mentioned  it  also  to 

13  Mr.  Lindsey. 

14  MR.  COLE:    I  would  also  note  for  the 

15  record  ~  this  is  Lance  Cole  speaking  ~  that  I  spoke 

16  twice  with  Mr.  Lyons  about  the  logistics  and 

17  scheduling  for  this  deposition. 

18  THE  WITNESS:    That's  true. 

19  BY  MR.  GIUFFRA: 

20  Q      What  did  you  discuss  with  Mr.  Lindsey  about 

21  this  deposition? 

22  A      Nothing  other  than  the  fact  that  it  was 
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1  being  taken. 

2  Q      Did  Mr.  Lindsey  indicate  to  you  that  he  was 

3  being  deposed  by  the  Senate? 

4  A      I  beg  your  pardon. 

5  Q      Did  Mr.  Lindsey  indicate  to  you  that  he  was 

6  being  deposed  by  the  Senate? 

7  A      I  don't  remember  if  he  did  or  not. 

8  Q      When  did  you  speak  to  Mr.  Lindsey? 

9  A      A  couple  of  days  ago. 

10  Q      And  it  would  be  your  testimony  you  don't 

1 1  recall  whether  you  ~  Mr.  Lindsey  indicated  to  you 

12  that  he  would  be  ~  he  was  being  deposed  by  the 

13  Senate? 

14  A      1  don't  remember  if  he  did  or  not.    1  would 

15  assume  he  was. 

16  Q      Okay.    I  would  like  to  turn  your  attention 

17  first  to  the  1992  Clinton  Presidential  campaign? 

18  A      All  right. 

19  Q      Before  1  go  into  that  let  me  ask  one  other 

20  question.    What  did  you  discuss  with  Mr.  Kendall 

21  about  the  fact  that  you  were  being  deposed  here 

22  today? _^^_ 


1  A      1  regard  that  as  privileged. 

2  Q      What  would  be  the  basis  for  the  privilege? 

3  A      It  is  an  attorney-client  privilege. 

4  Q      Are  you  ~  is  he  your  attorney? 

5  A      No,  he  is  not. 

6  Q      He  is  the  Clintons'  attorney;  correct? 

7  A      1  beg  your  pardon. 

8  Q      He  is  the  Clintons'  attorney;  correct? 

9  A      He  is  indeed. 

10  Q      Do  you  also  have  an  attorney  ~  are  you  now 

11  an  attorney  for  the  Clinton? 

12  A      1  regard  myself  as  having  an 

13  attorney-client  relationship  with  them  with  regard  to 

14  this  matter,  yes. 

15  Q      Okay.   Okay.   Turning  to  the  1992 

16  Presidential  campaign.   Did  you  have  a  role  during 

17  that  campaign? 

18  A      I  did;  1  had  several  roles. 

19  Q      What  role  did  you  perform  in  connection 

20  with  that  campaign? 

21  A      Pardon.    Could  you  repeat  the  question? 

22  Q      Yeah.    What  roles  did  you  perform  in 
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1  connection  with  the  1992  Presidential  campaign  of 

2  Governor  Clinton? 

3  A      In  terms  of  professional  role  as  a  lawyer  I 

4  served  as  sort  of  ad  hoc  chair  of  a  group  of  lawyers 

5  from  around  the  country  who  provided  support  and 

6  volunteer  legal  advice  and  services  to  the  campaign, 

7  and  its  then  acting  general  counsel. 

8  Q      And  who  was  the  acting  general  counsel? 
A      David  Ipshen. 
Q      Who  were  other  members  of  this  ad  hoc  group 

of  lawyers? 

A      They  quoted  Jim  Hamilton  from  Washington, 
D.C.,  Austin  Johnson  from  Baton  Rouge,  Louisiana,  and 
at  one  time  John  Smith  from  Chicago,  Illinois,  Tom 
Williamson  from  Washington  was  also  involved  as  was 
Rene  Ring  from  New  York  and  there  may  have  been 
others  at  various  times. 

Q      Was  Mr.  Hubbell  part  of  this  ad  hoc  group? 

A      No. 

Q      Was  Mr.  Foster  a  member  of  this  ad  hoc 
group? 

A      I  beg  your  pardon. 
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1  Q      Was  Mr.  Foster  a  member  of  this  ad  hoc 

2  group? 

3  A      No. 

4  Q      Was  Mr.  Lindsey  a  member  of  this  ad  hoc 

5  group? 

6  A      Who,  Bruce  Lindsey? 

7  Q      Yes. 

8  A      No,  although  he  may  have  participated  in 
our  discussions  from  time  to  time. 

Q      Okay.   Was  Mr.  William  Kennedy  a  member  of 
this  ad  hoc  group? 

A      No. 

Q      Okay.    During  the  '92  Presidential  campaign 
did  you  play  any  role  in  connection  with  the 
preparation  of  President  Clinton's,  then  Governor 
Clinton's,  financial  disclosure  forms? 

A      Other  than  the  extent  to  which  they  were 
effective  or  it  was  effected  by  an  analysis  we'd  done 
of  a  real  estate  investment  in  Whitewater  Development 
Corporation,  no,  I  really  don't  think  I  did.    That 
was  marginally  Mr.  Hamilton's  responsibility. 

Q      So  he  was  the  person  who  handled  the  actual 
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1  preparation  of  the  financial  disclosure  form? 

2  A      I  don't  know  who  did  the  actual  form.    It 

3  was  signed  and  filed  itself 

4  Q      But  it's  your  understanding  that  he  had 

5  some  role  in  that  process? 

6  A      Yes,  yes. 

7  Q      Did  you  review  any  drafts  of  the  financial 

8  disclosure  form? 

9  A      I  don't  recall.   I  may  very  well  have. 

10  Q      Okay.    Do  you  recall  ever  discussing  with 

1 1  anyone  whether  the  President  should  list  anywhere  in 

12  this  financial  disclosure  form  his  investment  in 

13  Whitewater  Development  Corporation? 

14  A      I'm  sure  there  -  yeah,  I'm  sure  we  had 

15  discussions  about  that. 

16  Q      What  do  you  recall  about  those  discussions 

17  with  regard  to  whether  Governor  Clinton  should  list 

18  Whitewater  Development  Corporation  on  his  financial 

19  disclosure  form? 

20  A      Well,  I  recall  it  being  discussed  and  1 

21  believe  it  was  listed. 

22  Q      Okay.    Is  it  your  understanding  that  his 
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1  investment  in  Whitewater  Development  Corporation  was 

2  listed  on  the  initial  financial  disclosure  form  that 

3  he  filed  when  he  first  announced  that  he  was  running 

4  for  President  in  the  fall  of  1991? 

5  A      I  don't  know  but  I  don't  think  it  was. 

6  Q      Okay. 

7  A      It  was  a  fairly  nominal  investment  and  it 

8  may  have  been  overlooked.   I  just  frankly  don't 

9  remember. 

10  Q      Do  you  have  any  understanding  as  to  why  the 

1 1  governor's  investment  in  the  Whitewater  Development 

12  Corporation  was  not  included  on  his  initial  financial 

13  disclosure  form? 

14  A      No,  other  than  the  fact,  as  I  said,  it  was 

15  nominal  and  may  have  been  overlooked,  no. 

16  Q      Why  do  you  believe  it  was  nominal? 

17  A      Well,  I  think  based  on  what  we  learned  in 

18  terms  of  the  value  of  the  asset,  if  in  fact  it  was 

19  ever  an  asset,  it  was  de  minimis  at  the  time. 

20  Q      Do  you  recall  any  analyses  being  done  in 

21  the  later  part  of  1991  as  to  the  value  of  the 

22  President's  investment  in  Whitewater  Development 
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1  Corporation? 

2  A      No. 

3  Q      Do  you  recall  any  discussions  of  any  nature 

4  in  --  during  1991  with  regard  to  the  value  of  the 

5  President's  investment  in  the  Whitewater  Development 

6  Corporation? 

7  A      I  really  don't.    There  may  have  been  but  I 

8  do  not  remember. 

9  Q      Okay.   Now  -- 

10  MR.  COLE:    Let's  go  off  the  record  for  a 

1 1  moment  if  we  could. 

12  MR.  H ADDON:    Could  you  hold  on  just  a 

13  minute. 

14  Off  the  record. 

15  (Discussion  off  the  record.) 

16  MR.  GIUFFRA:    Let's  go  back  on  the  record. 

17  MR.  HADDON:    Just  one  second. 

18  Back  on  the  record. 

19  MR.  GIUFFRA:    This  is  back  on  the  record. 

20  This  is  just  a  concern  because  of  the  fact  that  we 

21  are  doing  this  by  telephone.   I'd  like  a 

22  representation  from  you,  to  the  extent  that  you  want 
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1  to  confer  with  Mr.  Lyons,  pass  notes  to  Mr.  Lyons, 

2  you  know,  that  we  be  made  aware  of  that  fact  because 

3  we  are  not  in  the  room  with  you  all,  as  would  be  the 

4  case  in  a  standard  deposition. 

5  MR.  HADDON:    Mr.  Lyons  and  I  haven't  passed 

6  any  notes  to  this  point  in  time. 

7  MR.  GIUFFRA:    And  to  the  extent  that  you 

8  are  going  to  confer,  if  you  could  just  let  us  know 

9  when  you  are  going  to  confer  because  obviously 

10  there's  a  difference  between  someone  conferring  while 

1 1  a  question  is  pending  and  after  a  question  has  been 

12  answered,  as  I'm  sure  you  both  well  know. 

13  MR.  HADDON:    None  of  that  has  been  done. 

14  MR.  GIUFFRA:    Okay.   That's  fine.   Okay. 

15  Let's  start  again  with  the  questions. 

16  BY  MR.  GIUFFRA: 

17  Q      Mr.  Lyons,  have  you  ever  reviewed  the  ~ 

18  any  of  the  financial  disclosure  forms  Governor 

19  Clinton  filed  in  connection  with  the  '92  Presidential 

20  campaign? 

21  A      1  have,  yes. 

22  Q      Okay.    Are  you  aware  that  on  that 


6602 

25 

1  disclosure  form  there  is  a  provision  made  for  the 

2  disclosure  of  liabilities? 

3  A      I  believe  there  is. 

4  Q      Okay.    Do  you  recall  any  discussion  with 

5  regard  to  whether  the  President's  investment  in 

6  Whitewater  Development  Corporation  should  be  listed 

7  as  a  liability  on  his  1992  Presidential  campaign 

8  disclosure  form? 

9  A      No,  1  really  don't. 

10  Q      Do  you  recall  any  discussion  during  the  '92 

1 1  Presidential  campaign  of  a  loan  that  the  President 

12  had  with  the  Perr>'  County  Bank  in  Perryville, 

13  Arkansas? 

14  A      I  remember  that  such  an  obligation  existed. 

15  Q      Do  you  recall  anything  further  about  this 

16  obligation  and  its  disclosure  on  then-Governor 

17  Clinton's  financial  disclosure  form  in  1992  or  '91? 

18  A      1  know  it  was  amended  or  1  believe  it  was 

19  amended  in  1992  but  1  don't  have  those  documents  in 

20  front  of  me. 

21  Q      Do  you  recall  any  discussion,  though,  about 

22  the  process  by  which  the  financial  disclosure  form 
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1  was  amended  to  refiect  the  Perry  County  loan? 

2  A      No. 

3  Q      Okay.   And  again  your  testimony  with  regard 

4  to  Whitewater  would  be  you  don't  recall  any 

5  discussions  regarding  the  amendment  of  the  Governor's 

6  disclosure  forms  to  refiect  his  investment  either  as 

7  an  asset  or  a  liability  in  Whitewater  Development 

8  Corporation? 

9  A      As  1  think  1  told  you,  1  remember  that  an 

10  amendment  or  a  supplement  was  prepared  and  filed  but 

1 1  1  don't  remember  the  discussions  surrounding  it. 

12  Q      Okay.    During  the  '92  Presidential 

13  campaign,  did  you  discuss,  did  you  ever  discuss  with 

14  Governor  Clinton  his  investment  in  Whitewater 

15  Development  Corporation? 

16  A      Yeah.   Yes. 

17  Q      Okay.    What  do  you  recall  about  the 

18  substance  of  those  discussions? 

19  A      Basically  set  out  in  the  notes  that  I 

20  provided  you  and  provided  to  the  Office  of 

21  Independent  Counsel  and  the  Justice  Department.   1 

22  really  don't  have  much  better  recollection  than  that. 
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Q      Okay.    I  think  what  we  may  do  is  at  a  later 
deposition,  we'll  go  through  those  notes  with  you 
being  present.   That  probably  makes  the  most  sense. 

MR.  HADDON:    You  have  them  here  by  Bates 
number  if  you  want  to  do  it  in  this  format. 

MR.  GIUFFRA:    I  don't  think  this  is  a 
suitable  format  to  probably  go  through  the  notes. 

BY  MR.  GIUFFRA: 
Q      Let  me  ask  another  question.    Did  you  also 
discuss  with  Mrs.  Clinton  the  -  her  and  Governor 
Clinton's  investment  in  the  Whitewater  Development 
Corporation? 
A      Yes. 

Q      Do  you  recall  anything  about  the  substance 
of  those  conversations? 

A      Basically  the  same  answer.   My  notes  would 
be  helpful  to  me  in  refreshing  my  recollections  about 
those  things  but  I  do  recall  having  discussions  with 
her  about  that. 

Q      Okay.    Maybe  the  thing  to  do  is  ~  what 
we'll  do  is  let's  try  to  move  into  events  that 

occurred  for  the  most  part  in  '93  and  '94  which  are 

28 
the  focus  of  the  very  upcoming  hearings,  and  we  will 
come  back  to  this  the  '92  campaign  at  a  later  point. 

MR.  COLE:    And  I  would  note  for  the  record 
that  that  was  at  least  my  understanding  of  what  we 
were  going  to  do  here  today,  and  that's  why  I  was 
amenable  to  the  idea  of  telephone  deposition.    So 
hopefully  we  can  accomplish  that  and  then,  if 
necessary  we  could  later  have  a  face-to-face 
deposition  at  a  later  time. 

MR.  GIUFFRA:    It's  just  ~  I  think  it  is 
too  much  to  deal  with  by  the  telephone. 

MR.  HADDON:    We  reserve  our  objections  to 
having  multiple  depositions  too. 

MR.  GIUFFRA:    If  you  want  to  reserve  your 
objection  I  think  what  I  probably  would  do  right  now 
is  just  cancel  the  deposition  and  have  a  subpoena 
issued  for  Mr.  Lyons  to  come  to  Washington  next  week. 

MR.  HADDON:    We  wouldn't  be  there  because 
I'm  out  of  the  country  and  I  think  he's  otherwise 
engaged.   But  why  don't  you  talk  now.    We  do  have  all 
of  these  documents  in  front  of  us  by  Bates  stamp 
number  I  think  it  is  pretty  easy  to  make  reference  to 
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1  them. 

2  MR.  GIUFFRA:    Mr.  Cole.   Let  Mr.  Cole  speak 

3  for  the  record  now. 

4  MR.  COLE:    Well,  what  I  would  suggest  doing 

5  is  focusing  this  deposition  on  the  subjects  that  are 

6  set  for  the  upcoming  round  of  hearings,  and  I  don't 

7  know  that  we  have  the  time  available  today  or  the 

8  circumstances  are  appropriate  for  reviewing  all  the 

9  documents.   I  just  don't  think  that  we  could  do  that 

10  in  this  deposition. 

1 1  MR.  GIUFFRA:    You  produced  how  many  pages 

12  of  documents.  Lance? 

13  MR.  COLE:    Hundreds  if  not  thousands. 

14  MR.  GIUFFRA:    And  I  don't  think  doing  this 

15  by  telephone  deposition  by  5:40  in  the  afternoon 

16  Eastern  time  is  conducive  to  a  proper  deposition.   I 

17  would  also  note  for  the  record  that  witnesses  have 

1 8  come  from  as  far  as  California  for  depositions  and  I 

19  think  that  is  probably  the  appropriate  way  to  do 

20  this.    So  why  don't  we  try  to  deal  with  the  '93,  '94 

21  issue. 

22 If  you  want  to  object  to  having  a  second 
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1  deposition  my  inclination  would  be  just  to  stop  at 

2  this  point  and  then  if  necessary  get  a  subpoena  and 

3  have  you  come,  you  know,  next  week. 

4  MR.  HADDON:    We  are  not  available  next  week 

5  but  why  don't  you  proceed. 

6  MR.  COLE:    I  also  think  Mr.  Lyons  is  not 

7  the  only  witness  who  may  be  called  for  more  than  one 

8  deposition.    In  fact  we've  already  had  some  witnesses 

9  who  have  been  deposed  twice.   So  this  is  not  a  unique 

10  issue  and  I  think  it's  one  that  we  needn't  try  to 

1 1  resolve  on  the  record  today. 

12  MR.  GIUFFRA:    I'm  not  going  to  proceed  if 

13  Mr.  Haddon  doesn't  agree  to  a  later  deposition. 

14  Where  we  can  actually  do  this  face  to  face  because 

15  we're  doing  this  as  an  accommodation  to  Mr.  Lyons. 

16  If  that's  not  acceptable,  you  know,  the  Senate 

17  obviously  has  its  legal  responsibility  and,  you  know, 

18  we  will  get  a  subpoena  and  if  you,  you  know,  don't 

19  want  to  comply  with  the  subpoena  then  we  can  try  to 

20  enforce  the  subpoena. 

21  MR.  HADDON:    Why  don't  you  proceed. 

22  MR.  GIUFFRA:    Do  you  have  an  objection  to  a 
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1  later  deposition? 

2  MR.  HADDON:    At  this  point. 

3  MR.  GIUFFRA:    Not  at  this  point.    Either 

4  yes  or  no,  that's  the  answer  I'm  looking  for.    You 

5  could  give  me  a  yes  or  a  no  answer.   Do  you  have  an 

6  objection  to  a  later  deposition  in  view  of  the  fact 

7  that  doing  this  by  telephone  is  not  a  suitable  way  of 

8  going  through  thousands  of  pages  of  documents? 
MR.  HADDON:    I  don't  agree  with  your 

characterization  and  I  think  you  are  being 
argumentative,  but  we  understood  from  the  beginning 
that  there  would  likely  be  another  deposition  with 
respect  to  I  would  characterize  as  Whitewater  issues 
so  I  think  you  are  wasting  a  lot  of  time  squawking 
about  the  telephone.   Why  don't  you  proceed. 

BY  MR.  GIUFFRA: 
Q      Okay. 

MR.  HADDON:    But. 

BY  MR.  GIUFFRA: 
Q      Mr.  Lyons,  during  the  later  half  of  1992  ~ 
strike  that. 
During  the  campaign,  did  you  gather 


1  documents  relating  to  Whitewater  Development 

2  Corporation? 

3  A      Yes. 

4  Q      We  could  barely  hear  that  one. 

5  A      Yes. 

6  Q      Okay.    After  the  election,  did  you  have  any 

7  discussion  with  anyone  about  the  disposition  of  those 

8  documents  that  you  had  collected  regarding  the 
Whitewater  Development  Corporation  during  the  '92 
campaign? 

A      I'm  sure  I  did,  basically  the  documents  and 
records  which  I  had  ~  basically  the  documents  and 
records  which  I  had  collected  ~  I  kept  copies  of  the 
documents  and  records  which  I  used  after  the,  after 
the  campaign. 

Q      Did  you  provide  copies  of  any  of  those 
documents  to  anyone? 

A      Well,  I  provided  them  under  subpoena  to  the 
Department  of  Justice,  to  the  Office  of  Independent 
Counsel  on  at  least  two  occasions,  some  copies  were 
provided  of  materials  to  Congressman  dinger's 
committee  and  of  course  I  provided  documents  to  your 
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1  committee. 

2  Q      Have  you  provided  us  with  a  complete  set  of 

3  the  documents  that  you  now  have  in  your  possession, 

4  custody  or  control  relating  to  Whitewater  Development 

5  Corporation? 

6  A      No,  1  have  not. 

7  Q      And  why  have  you  not  provided  us  with  a 

8  complete  set  of  those  documents? 

9  A      They've  not  been  asked  for.    I  provided 

10  those  documents  which  are  responsive.   I've  also 

1 1  given  a  complete  set  of  the  documents  to  David 

12  Kendall  which  he  in  turn  as  I  understand  it  provided 

13  to  you  as  well. 

14  Q      I  just  don't  understand  how  given  the 

15  breadth  of  the  documents  called  for  by  the  subpoena 

16  that  the  documents  that  you  had  on  Whitewater 

17  Development  Corporation  would  not  be  responsive? 

18  A      That  wasn't  the  question.    I  didn't 

19  understand  or  at  least  I  didn't  understand  it  to  be 

20  the  question.    I  thought  you  asked  for  campaign 

21  documents.   Your  question  called  for  campaign 

22  documents. 
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1  Q      We  didn't  delineate  between  campaign  and 

2  noncampaign  documents? 

3  A      The  Whitewater  documents  which  I  had  have 

4  been  provided  to  your  committee  and  the  Department  of 

5  Justice,  to  the  Office  of  Independent  Counsel,  and  to 

6  the  House  of  Representatives  as  well  as  to 

7  Mr.  Kendall. 

8  Q      And  have  you  provided  them  to  us? 

9  A      Yes. 

10  Q      Okay.    What  about  the  campaign  documents 

1 1  that  you  gathered  ~  your  campaign-related  documents? 

12  A      No,  I've  not  provided  those. 

13  Q      And  what  is  the  grounds  for  not  providing 

14  those  documents  to  the  committee? 

15  A      First  of  all  they  had  not  been  asked  for, 

16  and  secondly  in  many  cases  relate  to  other  matters 

17  which  are  privileged. 

18  MR.  COLE:    For  the  record,  Mr.  Giuffra's 

19  question  I  believe  relates  to  campaign  documents 

20  concerning  or  relating  to  the  Whitewater  Development 

21  Corporation  as  opposed  to  any  other  campaign 

22  documents  that  you  might  have;  is  that  correct, 


6607 

35 

1  Mr.  Giuffra? 

2  MR.  GIUFFRA:    That's  correct. 

3  BY  MR.  GIUFFRA: 

4  Q      And  I'm  wondering  whether  all  documents  you 

5  have  that  were  prepared  or  created  during  the  '92 

6  Presidential  campaign  and  that  relate  to  Whitewater 

7  Development  Corporation  have  been  turned  over  to  the 

8  Senate  Banking  Committee? 
A      Yes,  either  by  me  or  by  Mr.  Kendall. 
Q      Okay.    So  what  you  are  saying  is  that  there 

are  documents  that  were  created  during  the  campaign 
not  relating  to  Whitewater  that  you  haven't  turned 
over? 

A      That's  true. 

Q      Okay.   That's  all  I  wanted,  a  point  of 
clarification. 

All  right.    Did  you  discuss  —  strike 
that. 

Did  you  provide  any  documents  in  late  1992 
relating  to  Whitewater  to  Webster  Hubbell? 

A      No,  I  don't  believe  so. 

Q      Did  you  provide  any  documents  in  late  1982 


1  to  Vincent  Foster  relating  to  Whitewater? 

2  A      Yeah,  I  probably  did.    To  the  extent  he 

3  didn't  already  have  a  copy  of  the  report  which  I  had 

4  written  I  may  have  provided  it  to  him  in  the  fall  of 

5  19  --  or  late  fall  of  1992. 

6  Q      Do  you  recall  providing  any  other  documents 

7  to  Mr.  Foster? 

8  A      Relating  to  Whitewater? 
Q      Yes. 
A      No,  I  don't. 
Q      Did  you  provide  any  documents  relating  to 

any  other  subject  to  Mr.  Foster  in  late  1992  that  to 
the  best  of  your  knowledge  he  brought  with  him  to 
Washington? 

A      I  don't  know  if  he  brought  them  to 
Washington  with  him  or  not.    During  -  after  the 
election  and  before  the  inaugural,  I  served  as 
counsel  to  ~  one  of  several,  to  the  office  of  the 
President  elect  and  to  the  vice  president  elect  and 
Mr.  Foster  was  serving  in  the  same  capacity.  We  had 
fairly  regular  contact  and  communications,  not  about 
Whitewater. 
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1  Q      Do  you  recall  any  discussion  during  the 

2  period  of  transition  regarding  Whitewater? 

3  A      I  recall  a  discussion  in  connection  with 

4  putting  the  ~  or  series  of  discussions  perhaps  in 

5  terms  of  putting  the  President  and  Mrs.  Clinton's 

6  assets  into  a  blind  trust  during  the  term  of  his 

7  presidency  and  in  that  connection  I  suspect  we 

8  probably  talked  about  what  to  do  about  Whitewater. 

9  Q      Do  you  recall  anything  about  those 

10  discussions  regarding  what  to  do  about  Whitewater? 

11  A      I  think  our  view  was  to  try  to  sell  it,  my 

12  view  and  Mr.  Foster's. 

13  Q      Do  you  recall  any  discussion  with  President 

14  Clinton  about  selling  his  interest  in  Whitewater 

15  Development  Corporation? 

16  A      Not  specifically,  no.    I  don't. 

17  Q      Generally? 

18  A      No,  I  really  can't  say  that  1  did. 

19  Q      Do  you  recall  any  discussions  with 

20  Mrs.  Clinton  about  selling  the  First  Couple's 

21  interest  in  Whitewater  Development  Corporation? 

22 A      No,  not  specifically. 


1  Q      Generally? 

2  A      Well,  it  was  an  option.    I  mean  there  were 

3  a  number  of  assets  and  things  that  needed  to  be  dealt 

4  with.   And  I  feel  fairly  confident  it  probably  came 

5  up.   What  was  said  by  whom,  I  just  don't  remember. 

6  Q      So  your  testimony  to  summarize  would  be 

7  that  you  recollect  some  discussion  with  Mrs.  Clinton 

8  about  selling  the  Whitewater  investment? 

9  A      No,  that  isn't  what  I  said.  Counselor. 

10  What  I  said  was  we  may  have  discussed  it.   I  have  no 

1 1  general  ~  no  specific  recollection. 

12  Q      Okay.   All  right.    Between  January  20,  1993 

13  and  July  20,  1993  did  you  have  any  discussions  with 

14  Vincent  Foster  about  Whitewater  Development 

15  Corporation? 

16  A      Yes. 

17  Q      Okay.   Could  you  please  state  for  the 

1 8  record  the  substance  of  those  discussions  ~  strike 

19  that. 

20  When  do  you  recall  discussing  Whitewater 

21  Development  Corporation  with  Vincent  Foster  between 

22  January  20,  '93  and  July  20,  '93? 
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A      I  recall  discussions  with  Vince  about 
closing  of  the  interest  in  Whitewater  and  part  of 
that  being  that  tax  returns  that  had  not  yet  been 
filed  for  Whitewater  were  in  fact  properly  prepared 
and  filed  in  a  prompt  fashion. 

Q      Do  you  recall  approximately  how  many 
communications  you  had  with  Mr.  Foster  about 
Whitewater  Development  Corporation  during  the  period 
when  he  was  deputy  counsel  to  the  President? 

A      No. 

Q      Do  you  recall  whether  it  was,  you  know, 
more  than  five  or  less  than  five? 

A      No. 

Q      Was  this  a  frequent  -  strike  that. 

Between  January  20th,  1993  and  July  20, 
1993,  were  you  in  frequent  contact  with  Mr.  Foster? 

A      I'm  not  sure  I  know  what  you  mean  by 
frequent,  but  we  talked  fairly  regularly. 

Q      About  how  regularly? 

A      Oh,  I  don't  know. 

Q      Once  a  week?  Twice  a  week?  Once  a  month? 

A      Oh,  it  would  be  more  than  once  a  month 

40 
generally. 

Q      Okay.    Would  it  be  more  than  once  a  week? 

A      I  don't  think  so.   Generally.   There  may 
have  been  times  when  we  talked  more  than  once  a  week 
but  I  don't  think  that  was  a  ~  what  you  could 
characterize  as  a  general  practice. 

Q      Okay.    Prior  to  Mr.  Foster's  death,  do  you 
recall  discussing  Whitewater  Development 
Corporation  -  strike  that. 

Between  January  20,  '93  and  July  20,  1993, 
do  you  recall  discussing  Whitewater  Development 
Corporation  with  Bruce  Lindsey? 

A      Yes. 

Q      And  what  do  you  recall  about  your 
discussions  with  Mr.  Lindsey  about  Whitewater 
Development  Corporation? 

A      The  same  sort  of  general  discussion  as  I 
had  with  Vince  about  what  to  do  with  it. 

Q      What  do  you  ~  do  you  recall  anything  about 
the  substance  of  your  communication  with  Mr.  Lindsey 
during  this  period? 

A      Other  than  that,  no,  I  really  don't. 
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1  Q      During  the  same  period,  January  20,  '93  and 

2  July  20,  '93,  do  you  recall  any  discussions  with 

3  Webster  Hubbell  about  Whitewater  Development 

4  Corporation? 

5  A      No. 

6  Q      Do  you  know  if  you  ever  spoke  to  Webster 

7  Hubbell  about  Whitewater  Corporation  at  any  time? 

8  A      Well,  I'm  sure  I  have. 

9  Q      But  you  ~  your  testimony  is  that  you  don't 

10  recall  speaking  with  him  during  the  January  22-July 

11  20  period,  1993? 

12  A      No,  I  just  don't  recall  specific 

13  discussions  with  him.    It  may  have  come  up  but  I  have 

14  no  specific  recollection  of  any  discussion  with  him 

15  about  that. 

16  Q      All  right.    Between  January  20,  1993  and 

17  July  20,  1993,  do  you  recall  any  discussions  about 

18  Whitewater  Development  Corporation  with  Bernard 

19  Nussbaum? 

20  A      No,  1  don't. 

21  Q      Have  you  ever  discussed  Whitewater 

22  Development  Corporation  with  Bernard  Nussbaum? 
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1  A      Yes. 

2  Q      Okay.    When  do  you  recall  discussing 

3  Whitewater  Development  Corporation  with  Bernard 

4  Nussbaum? 

5  A      On  a  number  of  occasions  basically  in  the 

6  fall  and  early  winter  of  1993  and  1994. 

7  Q      In  what  context  do  you  recall  speaking  with 

8  Mr.  Nussbaum  about  Whitewater  Development  Corporation 

9  during  the  fall  and  winter  of  1993,  1994? 

10  A      I  don't  know  what  you  mean  in  what  context. 

11  Q      Do  you  recall  why  you  were  speaking  to 

12  Mr.  Nussbaum  about  Whitewater  Development  Corporation 

13  in  the  fall  and  winter  of  '93  and  '94? 

14  A      Well,  the  question  of  the  Whitewater 

15  Development  Corporation  basically  was  resurrected  by 

16  the  press  sometime  in  the  summer  or  thereabouts  of 

17  1993.    It  had  become  something  of  a  news  item  if  not 

18  an  issue  and  I  would  suspect  it  was  in  that  regard 

19  that  I  had  conversations  with  Mr.  Nussbaum. 

20  Q      Do  you  recall  whether  Whitewater 

21  Development  Corporation  became  an  issue  with  the 

22  press  prior  to  Mr.  Foster's  death  or  after 


6611 

43 

1  Mr.  Foster's  death? 

2  A      I  think  it  was  after. 

3  Q      Do  you  recall  approximately  how  soon  after 

4  Mr.  Foster's  death  Whitewater  Development  Corporation 

5  became  an  issue  with  the  press? 

6  A      No,  I  really  don't.    In  my  mind  and  memory 

7  it  coincides  with  the  indictment  of  a  fellow  named 

8  David  Hale  and  1  don't  remember  exactly  when  ~  or  on 
the  impending  reports  of  n  indictment  about  him  in 
the  press  I  just  don't  remember  exactly  when  that  was 
but  my  recollection,  best  recollection,  is  it  was 
sometime  in  the  summer  of  '93. 

Q      Okay. 

A      I  just  can't  tell  if  it  was  before  or 
after. 

Q      Okay.    When  was  the  first  time  you  ever 
heard  the  name  David  Hale? 

A      When  I  read  a  press  story  about  him. 

Q      Do  you  recall  when  you  might  have  read  that 
press  story? 

A      Sometime  in  the  summer  of  1993. 

Q      And  do  you  recall  the  newspaper  you  would 
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have  read  this  press  story  in? 

A      No.    Wire  service  report.    I  just  don't 
remember. 

Q      You  were  aware,  are  you  not,  that  Mr.  Hale 
was  the  head  of  something  called  the  Capital 
Management  Service. 

A      I  am  now,  yeah. 

Q      Okay.    And  to  the  extent  that  you  have  any 
documents  relating  to  Mr.  Hale  or  Capital  Management 
Services,  they  have  been  provided  to  the  committee? 

A      I  don't  but  — 

Q      But  you  understand  that  the  subpoena  calls 
for  such  documents? 

A      I  understand  that. 

Q      Okay.   During  the  summer  of  1993,  did  you 
discuss  David  Hale  with  Wayne  Kennedy? 

A      I  don't  think  so. 

Q      Have  you  had  a  discussion  with  ~  strike 


that. 


Do  you  know  a  man  named  Randy  Coleman? 
A      No. 
Q      Have  you  ever  heard  of  the  name  Randy 


41-381     97-2 
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1  Coleman? 

2  A      I  understand  him  to  be  or  to  have  been 

3  Mr.  Hale's  lawyer.   That's  all  I  know  about  him. 

4  Q      Have  you  ever  spoken  to  anyone  about  the 

5  fact  that  Mr.  Coleman  contacted  Mr.  Kennedy  in  the 

6  summer  of  1993  with  regard  to  David  Hale? 

7  A      I  don't  think  so. 

8  Q      And  it  would  be  your  testimony  that  you 

9  never  spoke  to  Mr.  Kennedy  about  the  fact  that 

10  Mr.  Coleman  had  contacted  Mr.  Kennedy  about  -  with 

1 1  regard  to  David  Hale? 

12  A      I'm  not  sure  I  understand  your  question. 

13  Q      Let  me  rephrase  it.    It's  hard  to  do  things 

14  by  this  telephone.   All  right.    Have  you  ever  spoken 

15  with  Mr.  Kennedy  about  any  phone  call  that  he 

16  received  from  Mr.  Coleman  regarding  David  Hale? 

17  A      No,  not  that  I  can  —  no. 

18  Q      All  right.    Have  you  ever  spoken  with 

19  Webster  Hubbell  about  any  phone  call  that  Mr.  Hubbell 

20  received  from  Mr.  Coleman? 

21  A      I  don't  think  so. 

22  Q      Okay.   All  right.    I  would  like  to  call 
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1  your  attention  to  a  document  that  hopefully  you  all 

2  will  be  able  to  get  a  copy  of  there.   It  bears  the 

3  Bates  number  JML  2432? 

4  A      432. 

5  Q      Yeah. 

6  A      I  have  it. 

7  Q      Okay.    I  would  like  you  to  look  at  2432  and 

8  2433. 

9  A      All  right. 

10  Q      Okay.    Have  you  ever  seen  this  document 

1 1  before? 

12  A      Yes. 

13  Q      Okay.   Just  for  the  record,  this  is  a  fax 

14  cover  sheet  from  Les  Patten  to  you,  James  Lyons, 

15  dated  9/23/93  and  the  date  --  the  time  of  it  is  1 142 

16  hour,  I  presume,  a.m. 

17  A      I  hope  it  was  a.m.   Yes.    I  used  to  work  in 

18  New  York  so  that  would  be  just  when  business  is 

19  starting  in  New  York  at  night. 

20  Q      Who  is  Les  Patten? 

21  A      Les  Patten  is  a  certified  public  accountant 

22  and  financial  consultant  in  Denver,  Colorado. 
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Q      Okay.    And  what  is  the  nature  of  your 
relationship  with  Mr.  Patten? 

A      He's  a  friend  of  mine  and  we  have  had  a 
professional  relationship  for  a  number  of  years. 

Q      And  in  connection  with  the  1992 
Presidential  campaign,  did  Mr.  Patten  provide  any 
services  to  the  campaign  of  then  Governor  Clinton? 

A      Yes,  he  did.    At  my  request  he  did  a 
financial  reconstruction  of  Whitewater  Development 
Corporation  from  the  then  available  books  and 
records. 

Q      Okay.   Do  you  have  any  recollection  as  to 
why  Mr.  Patten  was  sending  you  this  fax  on  September 
23rd,  1993? 

A      No,  other  than  the  fact  that  we  were 
attempting  at  that  time  to  respond  to  a  --  excuse  me, 
various  press  inquiries  that  were  being  made. 

Q      What  do  you  recall  about  those  press 
inquiries? 

A      There  were  some  questions  being  asked  about 
the  work  that  we  had  done  and  we  were  trying  to 
provide  answers  as  we  were  directed  to  do. 
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Q      And  whom  were  the  press  inquiries  coming 
from? 

A      Well,  I  recall  dealing  with  several 
reporters  at  the  Washington  Post.    I  also  recall  a 
conversation,  more  than  one,  with  someone  from  the 
Chicago  Tribune,  the  Associated  Press  and  the  L.A. 
Times  and  others.    I  am  really  trying  to  understand 
our  report. 

Q      So  the  inquiries  had  to  do  with  the  report 
that  you  had  prepared  during  the  1 992  Presidential 
campaign  with  regard  to  the  President  and 
Mrs.  Clinton's  investment  in  Whitewater  Development 
Corporation? 

A      That  would  be  my  best  recollection  as  to 
why  Les  would  have  done  this. 

Q  Do  you  recall  whether  you  would  have  been 
speaking  to  anyone  at  the  White  House  with  regard  to 
these  press  inquiries? 

A      Not  aside  of  Bruce  Lindsey. 

Q      Was  Mr.  Bruce  Lindsey  your  primary  point  of 
contact  with  regard  to  these  press  inquiries  in  the 
'93  period? 
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1  A      I  think  that  is  a  fair  characterization. 

2  Q      Was  there  anyone  else  at  the  White  House 

3  you  would  have  been  interacting  with  in  regard  to 

4  these  Whitewater  press  inquiries? 

5  A      I  may  have  talked  to  a  John  Podesta,  excuse 

6  me,  and  perhaps  others  but  principally  my 

7  conversations  along  these  lines  would  have  been  with 

8  Mr.  Lindsey. 

9  Q      Since  January  20th,  1993  what  has  been  the 

10  extent  of  your  contact  with  President  Clinton? 

11  A      With  regard  to  Whitewater? 

12  Q      Just  generally. 

13  A      I  see  him  from  time  to  time.    I  talk  to  him 

14  from  time  to  time. 

15  Q      Would  you  say  that  you  speak  with  the 

16  President  on  a  monthly  basis  or  less  than  a  monthly 

17  basis? 

18  A      In  a  month,  some  months  more  than  others. 

19  Q      So  more  than  once  a  month  on  average? 

20  A      Well,  I  wouldn't  say  that.    Some  months  I 

21  don't  talk  to  him  at  all. 

22 Q      How  frequent  is  your  contact  on  average 
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1  with  Mrs.  Clinton? 

2  A      I  probably  see  her  and  have  contact  with 

3  her  a  little  less  frequently  than  I  do  with  him. 

4  Q      So  less  than,  less  than  once  a  month? 

5  A      If  that.   Again  it  depends  on  the  month. 

6  There  may  be  months  when  it  may  be  a  number  of  times 

7  and  may  be  months  when  it  is  relatively  few  if  at 

8  all. 

9  Q      Have  you  ever  spent  the  night  at  the  White 

10  House? 

11  A      I  have. 

12  Q      How  many  times  approximately? 

13  A      Three  or  four. 

14  Q      Do  you  recall  the  approximate  dates  upon 

1 5  which  you  would  have  spent  the  night  at  the  White 

16  House? 

1 7  A      Not  off  the  top  of  my  head,  no. 

18  MR.  COLE:    I  have  a  question,  Mr.  Giuffra, 

19  about  this  line  of  question  as  to  how  it  relates  to 

20  the  subject  matter  in  Senate  Resolution  120. 

21  MR.  GIUFFRA:    Just  trying  to  ascertain  the 

22  nature  of  Mr.  Lyon's  relationship  with  President  and 
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1  Mrs.  Clinton. 

2  BY  MR.  GIUFFRA: 

3  Q      Just  before  we  go  further  let  me  ask  you  a 

4  couple  of  questions.    At  the  time  of  Vincent  Foster's 

5  death,  did  you  have  discussions  with  anyone  about 

6  documents  contained  in  his  office? 

7  A      No. 

8  Q      All  right.    Did  you  ever  speak  to 
Mr.  Nussbaum  about  the  procedures  that  --  strike 
that. 

Did  you  ever  ~  strike  that. 
It  will  be  your  testimony  that  you  never 
spoke  to  Bernard  Nussbaum  about  documents  contained 
in  Mr.  Foster's  office? 

A      No,  and  that  wasn't  the  question  that  you 
asked  me.    I  recalled  speaking  with  Bemie  after, 
some  weeks  after  Vincent's  death  about  what  he  had 
done  in  order  to  provide  access  to  the  investigators 
to  Vincent's  files  and  offices. 

Q      And  what  did  he  say  to  you  about  what  he 
had  done  to  provide  access  to  the  investigators  to 
Vincent's  files  and  office? 


1  A      I  remember  that  he  described  the  procedure 

2  which  had  already  been  publicly  reported. 

3  Q      So  you  had  no  role  in  -  strike  that. 

4  Prior  to  search  that  was  conducted  -- 

5  strike  that. 

6  A      You're  asking  me  if  I  was  involved  in  the 

7  events  surrounding  the  search  of  Vincent's  death 

8  after  his  suicide.   The  answer  is  no. 
Q      Okay.    So  you  never  discussed  --  let  me  ask 

another  question. 

On  January  21st,  22nd,  or  23rd,  did  you 
speak  to  Mr.  Nussbaum. 

MR.  COLE:    Do  you  mean  July? 
MR.  GIUFFRA:    July,  excuse  me. 
THE  WITNESS:    Do  you  mean  July? 
BY  MR.  GIUFFRA: 
Q      Yes.   July  20th  through  22nd,  1993  did  you 
speak  to  Mr.  Nussbaum? 
A      I  think  I  did. 

Q      What  do  you  recall  about  your  discussions 
on  July  20th,  21st,  or  22nd,  1993  with  Mr.  Nussbaum? 
A      I  recall  having  discussions  with  him  at 
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1  Vince  Foster's  -- 

2  Q      At  the  funeral  --  we  can't  hear  you. 

3  A      Yes. 

4  Q      I  think  the  funeral  was  later  than  July 

5  22nd? 

6  A      That's  the  first  time  I  recall  talking  to 

7  Bemie  after  Vincent's  suicide. 

8  Q      Have  you  ever  had  any  discussions  with 

9  Susan  Thomases  about  documents  contained  in 

10  Mr.  Foster's  office? 

11  A      No. 

12  Q      Have  you  ever  had  any  discussions  with  the 

13  First  Lady  about  the  documents  contained  in 

14  Mr.  Foster's  office? 

15  A      No. 

16  Q      Have  you  ever  had  any  discussions  with 

17  Maggie  Williams  about  the  documents  contained  in 

18  Mr.  Foster's  office? 

19  A      No. 

20  Q      Have  you  ever  had  any  discussions  with 

21  President  Clinton  about  the  documents  contained  in 

22  Mr.  Foster's  office? 
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1  A      No. 

2  Q      The  answer  is  no? 

3  A      The  answer  is  no. 

4  Q      Have  you  ever  had  any  discussions  with 

5  Bruce  Lindsey  about  documents  contained  in 

6  Mr.  Foster's  office? 

7  A      Yes. 

8  Q      And  what  do  you  recall  about  your 

9  discussions  with  Mr.  Lindsey  about  documents 

10  contained  in  Mr.  Foster's  office? 

1 1  A      They  were  discussions  probably  months  after 

12  the  events. 

13  Q      And  what  was  the  substance  of  the 

14  communication  you  had  with  Mr.  Lindsey  about 

15  documents  contained  in  Mr.  Foster's  office? 

16  A      1  don't  remember.   I  think  it  was  a  --  it 

17  may  have  come  up  in  conversations  we  were  having. 

18  Q      Do  you  recall  how  it  came  up  in 

19  conversations  you  were  having? 

20  A      No,  1  don't  recall. 

21  Q      Do  you  recall  anything  about  the  substance 

22  of  those  communications  between  yourself  and 
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1  Mr.  Lindsey  with  regard  to  documents  contained  in 

2  Mr.  Foster's  office? 

3  A      Other  than  what  I  told  you,  no,  I  do  not. 

4  Q      Turning  your  attention  to,  again  back  to 

5  JML  2432,  JML  2433,  the  document  contained  on  page 

6  2433,  do  you  remember  when  that  was  prepared? 

7  A      No.    I  didn't  prepare  it. 
Q      Did  you  direct  Mr.  Patten  to  prepare  it? 
A      I  probably  asked  him  to  do  it. 
Q      Do  you  know  whether  you  asked  him  to 

prepare  the  document  during  the  1992  Presidential 
campaign  or  after  that? 

A      No,  it  would  have  been  after. 

Q      Was  this  document  prepared  in  the  summer  of 
1993? 

A      No,  I  don't  remember.    It  bears  a  date  of 
September  23rd  and  I  assume  that  it  was  prepared  at 
or  about  that  time. 

Q      And  do  you  recall  anything  about  the 
circumstances  under  which  you  would  have  asked 
Mr.  Patten  to  prepare  this  document? 

A      Other  than  what  I've  already  told  you,  no. 


Q      You  have  haven't  really  said  anything  about 
the  circumstances  under  which  you  prepared  the 
document? 

A      Not  correct.    1  told  you  I  thought  it  was 
prepared  to  respond  to  press  inquiries.    That  was  and 
is  my  answer. 

Q      Do  you  recall  anything  more  about  the 
circumstances  under  which  this  document  was  prepared'' 

A      No. 

Q      Do  you  recall  if  Mr.  Lindsey  asked  you  to 
prepare  this  document? 

A      No,  I  don't  recall. 

Q      Let  me  direct  your  attention  to  page  2433, 
top  right-hand  margin,  it  says  Madison  Marketing. 
What  does  that  refer  to? 

A      Madison  Marketing  was  I  recall  an  affiliate 
of  Madison  Guaranty  insofar  as  it  was  either 
controlled  or  operated  by  Ms.  Susan  McDougal. 

Q      Was  Madison  Marketing  the  same  as  an  entity 
called  Master  Marketing? 

A      1  don't  know. 

Q      Have  you  ever  heard  of  an  entity  called 
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1  Master  Marketing? 

2  A      I  have. 

3  Q      What  do  you  know  about  Master  Marketing? 

4  A      It  was  an  entity  that  at  one  point,  as  I 

5  recall,  had  some  relationship,  by  virtue  of  an 

6  advance  or  more  than  one  advance  to  Whitewater 

7  Development  Corporation. 

8  Q      We  can't  hear  you. 

9  A      It  may  have  been  Madison  Marketing.   I 

10  really  don't  recall  much  about  Master  Marketing. 

1 1  Q      Could  it  be  that  Master  Marketing  and 

12  Madison  Marketing  are  the  same  entity? 

13  A      It  could  be. 

14  Q      Sitting  here  today,  would  that  be  your  best 

15  recollection? 

16  A      That  would  be  a  guess.    I  don't  think  I 

17  would  dignify  it  by  calling  it  a  recollection. 

18  Q      So  you  are  not  sure  whether  Master 

19  Marketing  and  Madison  Marketing  are  separate; 

20  correct? 

21  A      I'm  not  sure  if  they  are  separate  or  the 

22  same.  
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1  Q      Sitting  here  today,  what  is  depicted  on 

2  this  analysis  on  page  2433,  what  sort  of  a  summary  is 

3  it? 

4  A      As  it  says,  it  is  a  summary  of  transactions 

5  with  McDougal  and  Madison  Marketing  for  the  fiscal 

6  year  or  fiscal  period  indicated  May  31,  '85  and  '86. 

7  Q      And  what  --  this  is  one  of  the  difficuhies 

8  with  doing  this  by  telephone.   What  is  indicated  to 

9  you  under  the  heading  Madison  Marketing  0  and  then  it 

10  says  5566.39  going  down.    If  you  could  just  sort  of 

1 1  to  the  best  of  your  ability. 

12  A      What  it  indicates  to  me  is  that  there  was 

13  money  from  Madison  Marketing  that  was  advanced  to 

14  Whitewater  Development  Corporation  in  1984. 

15  Q      And  this  is  in  November  of  1984? 

16  A      That's  what  the  exhibit  indicates,  yes,  and 

17  that  it  was  repaid  in  May  of  1986  so  that  by  fiscal 

18  year  end  1986  there  was  no  money  due  and  owing  from 

19  Whitewater  to  Madison  Marketing. 

20  Q      Do  you  recall  any  discussions  during  1993 

21  about  Madison  Marketing? 

22  A      Not  specifically,  no. 
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1  Q      Okay.   Okay.    If  you  could  just,  if  you 

2  could,  provide  a  similar  analysis  of  the  right-hand 

3  column  under  the  heading  James  B.  McDougal? 

4  A      What  it  suggests  to  me  is  that  as  of  the 

5  beginning  date  which  is  May  31st,  1984,  had  loaned  or 

6  advanced  to  Whitewater  Development  Corporation  some 

7  $1381.    He  made  additional  advances  of  200,280  and 

8  $400  as  indicated  from  Whitewater.  Characterized  as 

9  a  repayment  of  $25,000.    With  the  result  that  as  of 

10  the  end  of  that  fiscal  year  according  to  the  source 

1 1  materials  that  was  used  for  this  exhibit  was  owed  by 

12  Whitewater  some  $22,738.60  the  next  year  it  appears 

13  he  made  advances  to  Whitewater  of  $1500,  $1200, 

14  $7500,  and  $17,183.58.    He  made  withdrawals  or 

15  repayments  totaling  $500  so  that  the  net  balance  was 

16  $4144.98  as  of  May  31st,  1986. 

17  MR.  COLE:    Let's  go  off  the  record  for  a 

18  moment.   The  court  reporter  needs  to  change  the  tape 

19  here. 

20  MR.  HADDON:    Do  you  have  any  idea  how  much 

21  longer  we're  going  to  be,  by  the  way? 

22 MR.  COLE:    Probably  another  hour  at  least. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  GIUFFRA: 

3  Q      Mr.  Lyons,  when  did  you  first  learn  that 

4  Mr.  Hale  was  indicted? 

5  A      Sometime  in  the  summer  of  1993. 

6  Q      Do  you  think  you  learned  the  same  day  he 

7  was  indicted? 

8  A      I  beg  your  pardon? 

9  Q      Do  you  think  you  learned  on  the  same  date 

10  that  he  was  indicted? 

11  A      1  don't  know. 

12  Q      Do  you  recall  who  told  you  that  Mr.  Hale 

13  had  been  indicted? 

14  A      I  think  1  read  it  in  the  press. 

15  Q      Okay.    Do  you  —  do  you  know  whether  there 

16  is  any  connection  between  this  analysis  that 

17  Mr.  Patten  prepared  and  the  indictment  of  David  Hale? 

18  A      No. 

19  Q      There  isn't? 

20  A      I  don't  believe  there  is. 

21  Q      Okay.    When  did  you  first  learn  of  RTC 

22  criminal  referrals  relating  to  Madison? 
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1  A      Sometime  in  early  October  of  1993. 

2  Q      How  did  you  learn  of  RTC  criminal  referrals 

3  relating  to  Madison? 

4  A      Either  Jim  Blair  or  Loretta  Lynch  called  me 

5  to  tell  me  that  Jeff  Gerth  of  the  New  York  Times  had 

6  contacted  both  of  them. 

7  Q      Okay.    Who  was  Mr.  Blair? 

8  A      Blair  is  a  lawyer  in  Arkansas. 

9  Q      And  he  ~  where  is  he  employed? 

10  A      I  think  he  has  a  law  firm  in  Springvale, 

1 1  Arkansas  but  he  also,  I  think,  serves  as  the  general 

12  counsel  to  Tyson's  Foods. 

13  Q      What  role,  if  any,  has  --  strike  that. 

14  What  role,  if  any,  has  Mr.  Blair  played  in 

15  connection  with  the  Clintons'  investment  in 

16  Whitewater  Development  Corporation? 

17  A      Mr.  Blair  was  generally  our  contact  with 

18  Mr.  McDougal,  Mr.  McDougal's  lawyer,  a  fellow  named 

19  Sam  Heuer. 

20  Q      When  to  your  knowledge  did  Mr.  Blair  first 

21  have  any  role  with  regard  to  Whitewater  Development 

22  Corporation? 
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1  A      Well,  he  was  probably  involved  when  the 

2  issue  first  came  up  back  in  --  during  the  campaign. 

3  Q      Did  --  at  that  time  what  actions,  if  any, 

4  did  Mr.  Blair  take  concerning  Whitewater  Development 

5  Corporation? 

6  A      He  assisted,  as  1  said,  in  gathering 

7  information  and  facts  so  that  we  could  hopefully 

8  reconstruct  the  affairs  of  Whitewater. 

9  Q      Did  he  make  contact  with  Mr.  Heuer  in  order 

10  to  obtain  the  documents  that  Mr.  McDougal  might  have 

1 1  in  his  possession  relating  to  Whitewater? 

12  A      I  think  he  did.    Principally  he  would 

13  contact  Heuer  when  we  had  questions  that  we  hoped 

14  Mr.  McDougal  would  be  willing  to  answer. 

15  Q      So  he  sort  of  acted  as  a  go-between  between 

16  the  campaign  and  Mr.  McDougal? 

17  A      I  think  he  was  more  than  that.    Ethically 

18  we  could  not  contact  Mr.  McDougal  directly  because  he 

19  was  represented  by  counsel.    Mr.  Blair  knew  Mr.  Heuer 

20  and  we  thought  it  was  frankly  the  most  convenient  way 

21  to  the  communicate. 

22  Q      So  the  communications  went  from  Mr.  Blair 
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1  to  Mr.  Heuer? 

2  A      I  think  that  is  right.    Loretta  Lynch  may 

3  have  had  some  contact  with  Sam  Heuer  as  well,  but 

4  principally,  at  least  in  my  recollection,  it  was  Jim 

5  Blair  who  did  that. 

6  Q      Have  you  ever  met  James  McDougal? 

7  A      No,  I  never  have. 

8  Q      Do  you  know  whether  Mr.  Blair  met  with 
Mr.  McDougal  during  the  course  of  the  1992 
Presidential  campaign  with  regard  to  Madison  or 
Whitewater? 

A      Without  Mr.  Heuer? 

Q      No,  with  Mr.  Heuer  being  present? 

A      I  don't  know.    I  know  he  met  with  and 
talked  to  Sam  Heuer.   He  may  have  also  met  with  and 
talked  to  Mr.  McDougal. 

Q      But  you  have  no  knowledge  as  to  whether  he 
actually  did  speak  with  Mr.  McDougal? 

A      No,  I  don't. 

Q      Okay.   Now,  it  is  your  testimony  that  you 
learned  of  RTC  criminal  referrals  relating  to 

Madison/Whitewater  in  October  of  1993;  correct? 
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1  A      That's  right. 

2  Q      And  you  would  have  learned  from  Mr.  Blair 

3  and/or  Loretta  Lynch? 

4  A      Who  in  turn  had  been  informed  by  Jeff 

5  Gerth. 

6  Q      And  Loretta  Lynch  played  a  role  with  regard 

7  to  Whitewater  during  the  campaign? 

8  A      That's  right. 
Q      Where  was  she  employed  in  1993? 
A      I  believe  she  was  with  a  law  firm  in 

San  Francisco. 

Q      Okay.   At  the  time  of  the  Patten  fax  of 
September  23,  1993,  you  were  unaware  of  RTC  criminal 
referrals  relating  to  Madison? 

A      Yes. 

Q      And  again  —  strike  that. 

Did  you  send  the  analysis  which  is  attached 
to  the  Patten  fax  to  anyone? 

A      I  may  have  faxed  it,  yeah. 

Q      Do  you  recall  who  you  might  have  faxed  it 
to? 

A      Yeah,  there  may  be  a  fax  number  in  the 
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1  upper  right-hand  comer  of  JML  2432. 

2  Q      Yeah,  I  can't  really  read  that  very 

3  closely.   It  appears  to  be  202-456,  I  think,  and  then 

4  some  numbers. 

5  A      Yeah.   Well,  my  copy  says  202-456-6703. 

6  Q      And  whose  fax  number  is  that,  to  the  best 

7  of  your  knowledge? 

8  A      I  don't  know,  but  it  may  be  —  it  may  be 

9  Bruce  Lindsey's. 

10  Q      Is  that  your  belief? 

11  A      The  White  House  prefix  ~  no,  I  don't  I 

12  don't  know.    I  could  check. 

13  Q      Do  you  have  any  recollection  of  ever 

14  speaking  to  Mr.  Lindsey  about  the  analysis  which  is 

15  attached  to  the  Patten  fax  dated  September  23,  1993? 

16  A      No,  but  I  may  very  well  have. 

17  Q      Do  you  recall  any  discussions  with  anyone 

18  about  the  Patten  fax  of  9/23/93  including  its 

19  attachment? 

20  A      I  talked  to  Mr.  Patten  about  it  but  I  don't 

21  have  any  specific  recollection,  no. 

22 Q      If  you  could  turn  —  again,  this  is  a 
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1  difficult  telephonic  problem  but  let's  see  if  we  can 

2  do  it.    There  are  some  documents  which  bear  Bates 

3  number  I  believe  2592  and  2593.    There  is  some 

4  notes. 

5  A      I  got  it.    Yes,  I  have  them. 

6  Q      These  documents  were  produced,  I  believe, 

7  in  an  October  2nd  cover  letter  that  you  sent  to  the 

8  Committee? 

9  A      All  right.    I'll  accept  that 

10  representation. 

11  Q      Do  you  recall  how  you  located  these 

12  additional  documents? 

13  A      Not  specifically,  no. 

14  Q      Do  you  have  any  recollection  as  to  why  they 

15  weren't  included  in  the  initial  production  that  you 

16  sent  to  the  Committee  on  September  27th,  1995? 

17  A      That  was  just  overlooked. 

18  Q      Okay.    And  you  are  now  in  the  process  of 

19  ascertaining  whether  there  are  any  other  documents 

20  that  might  be  responsive  to  the  Committee's  subpoena? 

21  A      Yes,  I  want  to  respond  to  this  letter  that 

22  I  received. 
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Q      If  you  could  start  at  the  top  of  the  page 
bearing  Bates  number  2592  and  just  try  to  reconstruct 
your  handwriting  for  us,  what  your  notes  say. 

A      Yes.    It  has  a  date  of  October  5th,  of 
10/5/93.    In  the  margin  is  written  "(Blair)"  and  then 
says  "Sam  Heuer  (IshkofO-" 

Q      And  at  top  it  says  "WDC."   That's 
Whitewater  Development  Corporation? 

A      Yes. 

Q      Are  you  someone  who  takes  notes  on  a 
frequent  basis? 

A      No.    I  can't  say  it  is  frequent. 

Q      Okay.    Mr.  Heuer  was  ~ 

A      Heuer. 

Q      He  was  Mr.  McDougal's  attorney;  correct? 

A      Right. 

Q      What  does  the  notation  "(Ishkoff)"  refer 
to? 

A      I  believe  this  is  the  reference  to  a  call 
that  Heuer  got  from  Ishkoff,  who  is  a  reporter  at  The 
Washington  Post,  that  Heuer  was  in  turn  relaying  to 
Blair. 
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Q      Just  read  through  your  notes  for  us. 

A      It  says  "International  Paper,  McDougal,  put 
in  certain  co,"  which  I  think  means  company,  "and  WDC 
by  mistake." 

Q      We  missed  after  you  said  "company."   The  -- 

A      "Put  in  WDC  by  mistake,"  and  there  is  arrow 
which  in  my  note  would  mean  transfer  or  move  to, 
"Great  Southern  Land  Company." 

Q      What  does  this  indicate  to  you,  this 
notation? 

A      Well,  as  best  as  I  can  recollect,  there  was 
acquisition  reported  by  the  press  of  some  property 
owned  by  International  Paper  Company  McDougal,  as  I 
remember,  sometime  in  1986  put  into  Whitewater 
Development  Corporation  for  a  period  of  time  and  then 
transferred  out  before  year  end  to  Great  Southern 
Land  Company,  which  was  another  company  that  he 
controlled. 

Q      Do  you  have  any  knowledge  as  to  whether  the 
Clintons  were  aware  of  this  transaction? 

A      The  Clintons  were  not  aware  of  this 
transaction. 
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1  Q      To  the  best  of  your  recollection,  why  was 

2  the  press  interested  in  learning  more  about  this 

3  transaction? 

4  A      Well,  as  I  remember,  they  had  done  some 

5  research  on  their  own  and  a  record  search  in  Pulaski 

6  County  had  uncovered  Whitewater  Development 

7  Corporation  involved  in  real  estate  transaction  with 

8  International  Paper  Company  sometime,  as  I  remember, 

9  in  the  fall  of  1986. 

10  Q      Okay.    We  missed  the  last  sentence. 

1 1  A      The  press  wanted  to  know  about  it. 

12  Q      Let's  go  to  the  next  notation.    What  does 

13  that  refer  to? 

14  A      It  says  "Jack  Files." 

15  Q      "Jack  Files"? 

16  A      Yeah. 

17  Q      Who  is  Jack? 

18  A      Let  me  read  it  all  and  then  I'll  try  to 

19  explain  it  to  you  as  best  as  I  can  recall.   It  says 

20  "Jack  Files  --  during  trial  --  GSL  files  --  Great 

21  Southern  Land  not  make  payments  foreclosed,  purchased 

22  Phoenix  Mortgage,  Grand  Lassiter  —  principal." 
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1  Q      Okay.    What  does  that  refer  to? 

2  A      As  best  as  I  recollect  Jack  Files  was 

3  somehow  an  associate  of  McDougal's  who  during  the 

4  time  that  Mr.  McDougal  was  involved  in  a  criminal 

5  defense  trial  which,  as  I  remember,  was  sometime  in 

6  the  fall  of  1986,  had  been  asked  to  look  after 

7  Mr.  McDougal's  affairs  and  the  Great  Southern  Land 

8  Company  files.    Great  Southern  Land  did  not  make  the 

9  payments  to  International  Paper,  who  foreclosed,  and 

10  the  property  was  apparently  purchased  by  Phoenix 

1 1  Mortgage  at  the  foreclosure.   There  was  some  notation 

12  that  Lassiter,  and  I  believe  that  to  be  a  reference 

13  to  Dan  Lassiter,  was  a  principal. 

14  Q      And  who  is  Dan  Lassiter? 

15  A      Well,  I  never  met  him.    He  is  and  was  a 

16  principal  in  an  investment  brokerage  company,  as  I 

17  remember,  in  Little  Rock  or  an  investment  banker  of 

18  some  kind. 

19  Q      Have  you  ever  discussed  Dan  Lassiter  with 

20  President  Clinton? 

21  A      No. 

22  Q      Have  you  ever  discussed  Dan  Lassiter  with 
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Mrs.  Clinton? 

A      No. 

Q      Have  you  ever  discussed  Dan  Lassiter  with 
Bruce  Lindsey? 

A      Probably. 

Q      And  what  do  you  recall  about  any 
discussions  you  might  have  had  about  Dan  Lassiter 
with  Bruce  Lindsey? 

A      I  don't  recall  any  discussions  with  him 
specifically. 

Q      Do  you  recall  any  discussions  about  Dan 
Lassiter  during  the  1992  campaign? 

A      No,  I  don't  recall  any  such  discussions. 

Q      Okay.    Why  don't  you  read  the  next 
notation. 

A      It's  "MB  exclamation,  nota  bene.   Clinton 
is  not  involved  in  above."   Goes  on  to  say  "why 
McDougal  purchased  WDC,"  question  mark,  "tiny  cash 
flow,  NOL,  no  value  to  McDougal." 

Q      What  does  that  refer  to? 

A      Well,  as  best  as  I  can  remember,  the 
question  was  whether  McDougal  had  used  WDC  to  make 

72 
this  purchase  of  basically  unrelated  property  in 
Pulaski  County  against  the  expectation  that  he  could 
turn  it  for  a  profit  and  shelter  the  profit  by  having 
used  the  net  operating  loss  of  Whitewater  Development 
Corporation. 

Q      Okay.    What  is  the  next  notation? 

A      Says  "Foster  see  that  WDC  tax  returns  were 
prepared." 

Q      And  what  does  that  refer  to? 

A      That  was  the  fact  that  Vince  had  undertaken 
to  see  that  the  tax  returns  for  Whitewater 
Development  Corporation  were  being  prepared  and  filed 
as  part  of  the  Clintons'  disposition  of  their 
interest  in  Whitewater. 

Q      And  just  so  that  the  record  -  we  haven't 
got  this  from  you.    When  was  he  involved  in  trying  to 
put  together  the  Whitewater  Development  Corporation 
tax  return? 

A      I  think  all  he  did  was  provide  the 
material,  including  my  report,  to  the  Clintons' 
accountant,  a  woman  named  Redden.    I  think  she 
prepared  the  returns  which  were  then  delivered  to 
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1  McDougal  to  be  reviewed  and  filed. 

2  Q      Do  you  recall  when  Mr.  Foster  would  have 

3  provided  this  advice  to  Ms.  Redden? 

4  A      Well,  I  don't  think  he  gave  her  any 

5  advice.   I  think  he  gave  her  information  and  said 

6  here.   I  don't  even  know  that.    I  know  he  had  asked 

7  her  to  prepare  tax  returns  for  Whitewater  Development 

8  Corporation  which  could  be  filed  in  connection  with 

9  the  Clintons'  selling  and  disposing  of  their 

10  interest. 

11  Q      Do  you  recall  if  he  would  have  spoken  to 

12  Ms.  Redden  ~  would  this  have  happened  in  1993  or 

13  1992? 

14  A      I  think  in  '93. 

15  Q      Were  you  aware  that  Mr.  Foster  had  a  role 

16  with  regard  to  preparation  of  Whitewater's  tax 

17  returns  in  1993? 

18  A      As  I  said,  I  don't  think  he  had  a  role  in 

19  the  preparation  of  the  return  other  than  seeing  that 

20  it  was  done  by  the  accountant.   I  think  she  did  all 

21  the  work. 

22 Q      Do  you  know  whether  Mr.  Foster  reviewed  the 
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1  work? 

2  A      I  don't. 

3  Q      Have  you  ever  had  any  discussions  with 

4  President  Clinton  about  the  fact  that  Mr.  Foster  was 

5  involved  in  matters  relating  to  Whitewater 

6  Development  Corporation  during  the  time  he  was  deputy 

7  counsel  to  the  President? 

8  A      No. 

9  Q      Excuse  me? 

10  A      No. 

1 1  Q      Have  you  ever  had  discussions  with 

12  Mrs.  Clinton  about  the  fact  that  Mr.  Foster  had 

13  involvement  with  regard  to  Whitewater  Development 

14  Corporation  during  the  period  when  he  was  deputy 

15  counsel  to  the  President? 

16  A      No. 

17  Q      Have  you  ever  discussed  with  Mr.  Nussbaum 

18  the  fact  that  Mr.  Foster  had  involvement  with 

19  Whitewater  Development  Corporation  -- 

20  A      Let  me  finish  my  answer. 

21  Q      Excuse  me? 

22  A      1  have  not  finished  my  answer. 
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1  Q      Oh,  I'm  sorry. 

2  A      He  —  the  only  involvement  that  I  know  that 

3  Foster  had  with  Whitewater  in  1993  was  seeing  that 

4  the  tax  returns  were  prepared  by  their  private 

5  accountant.  No,  I  did  not  discuss  that  with  either 

6  the  President  or  Mrs.  Clinton. 

7  Q      Did  you  discuss  it  with  Mr.  Nussbaum? 

8  A      No. 

9  Q      Mr.  Lindsey? 

10  A      I  may  have  had  discussions  with  Bruce 

1 1  Lindsey  in  the  context  of  what  the  status  of  this 

12  was,  but  beyond  that,  I  don't  think  I  would  have  had 

13  any  discussions  with  him. 

14  Q      Have  you  ever  discussed  Whitewater 

15  Development  Corporation  with  Margaret  Williams? 

16  A      No. 

17  Q      Do  you  know  Margaret  Williams? 

18  A      No. 

19  Q      Okay.    Did  you  speak  with  Margaret  Williams 

20  on  any  kind  of  regular  basis? 

21  A      No. 

22 Q      Wasn't  Mr.  Foster  also  involved  in  trying 
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1  to  ascertain  how  the  First  Family's  investment  in 

2  Whitewater  Development  ~  strike  that. 

3  Wasn't  Mr.  Foster  also  involved  in  -- 

4  strike  that. 

5  Did  you  have  any  understanding  as  to 

6  whether  Mr.  Foster  had  any  role  in  connection  with 

7  tax  treatment  of  Whitewater  Development  Corporation 

8  on  the  First  Family's  personal  income  tax  return? 

9  A      1  believe  he  did. 

10  Q      And  that  would  have  been  an  income  tax 

11  return  filed  in  1993;  right? 

12  A      I  believe  it  would  have  been. 

13  Q      So  his  involvement  would  have  been  both 

14  with  regard  to  the  corporate  tax  return  of  Whitewater 

15  Development  Corporation  and  also  the  Clintons' 

16  personal  tax  return;  right? 

17  A      That  isn't  what  I  said,  Counsel.    Let  me 

18  back  up.    What  1  said  was  his  involvement  with 

19  respect  to  Whitewater's  tax  return  was  to  deliver 

20  material,  as  I  understood  it,  to  the  Clintons' 

21  personal  accountant  so  that  she  could  prepare  the 

22  returns  and  they  could  be  filed.    I  understood. 
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1  beginning  back  in  1992  after  the  election,  that 

2  Mr.  Foster  was  involved  in  the  financial  affairs  of 

3  the  Clintons  in  connection  with  the  creation  of  a 

4  blind  trust,  the  disposition  of  Whitewater  and 

5  ultimately  the  filing  of  the  Clintons'  personal  tax 

6  returns. 

7  Q      Did  you  ever  discuss  with  Mr.  Foster  ~ 

8  strike  that. 

9  Did  there  come  a  time  in  1993  when  the 

10  Clintons  sold  their  interest  in  Whitewater 

1 1  Development  Corporation? 

12  A      I  don't  remember  if  it  was  late  1992  or  in 

13  1993,  but  there  did  come  a  time  when,  yes,  they  sold 

14  their  interest. 

15  Q      More  likely  late  1992? 

16  A      I  just  don't  remember. 

17  Q      Okay.   Do  you  recall  who  they  sold  their 

18  interest  to? 

19  A      They  sold  it  back  to  Jim  McDougal. 

20  Q      And  how  much  did  Mr.  McDougal  pay  for  their 

21  interest  in  Whitewater  Development  Corporation? 

22  A      I  think  it  was  a  nominal  amount. 
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1  Q      $1000? 

2  A      Sounds  right. 

3  Q      Now,  do  you  recall  any  loans  that  were 

4  outstanding  with  regard  to  Whitewater  Development 

5  Corporation  in  1992? 

6  A      Loans  outstanding  to  Whitewater? 

7  Q      Owed  by  Whitewater  Development 

8  Corporation. 

9  A      Well,  the  mortgage,  the  initial  mortgage, 

10  taken  for  some  $180,000  I  don't  believe  was  paid  in 

11  ftill  until  late  1992. 

12  Q      Did  you  have  any  involvement  in  the  process 

13  by  which  that  mortgage  was  paid  in  full? 

14  A      No. 

15  Q      Did  you  have  any  discussions  with  anyone 

16  about  the  process  by  which  that  mortgage  was  paid  in 

17  full? 

18  A      I  talked  to  Jim  Blair  about  it.   No 

19  specific  recollection. 

20  Q      Do  you  know  whether  Mr.  Wade  had  any  role 

21  in  terms  of  ~  involvement  in  terms  of  paying  that 

22  mortgage  off? 
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1  A      I  don't  know.    I  would  expect  he  probably 

2  did,  but  I  don't  know  specifically  what  his  role 

3  would  have  been. 

4  Q      Have  you  ever  met  Mr.  Wade? 

5  A      Not  to  the  best  of  my  knowledge. 

6  Q      Okay.    Why  do  you  think  Mr.  Wade  would  have 

7  had  a  role  in  terms  of  paying  off  this  mortgage? 

8  A      I  seem  to  recall  that  he  was  sort  of  in 

9  charge  of  seeing  that  the  purchase  contracts  for  the 

10  lots  were  administered  and  that  the  payments  as  they 

1 1  were  still  trickling  in  were  being  delivered  to  the 

12  bank. 

13  Q      During  the  conversation  you  had  with 

14  Mr.  Blair  on  October  5,  '93,  do  you  know  why  Vince 

15  Foster's  name  came  up? 

16  A      1  don't  know. 

17  Q      Do  you  know  whether  Mr.  Heuer  was  aware  of 

18  Mr.  Foster's  involvement  in  Whitewater? 

19  A      I  don't  know. 

20  Q      Do  you  know  whether  Mr.  Foster  ever 

21  discussed  Whitewater  with  Mr.  Heuer? 

22  A      I  don't  know. 
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1  Q      Okay.    What  is  the  next  entry? 

2  A      It  says  "Susan  in  town,  McDougal's  mother 

3  death.   Living  in  Michigan?"  That  was  a  reference  to 

4  Susan  McDougal. 

5  Q      And  what  about  "in  town"? 

6  A      "In  town"  would  have  been,  I  assume,  a 

7  reference  to  Arkansas.   My  recollection  was  that 

8  after  she  and  Jim  McDougal  divorced  she  left 

9  Arkansas. 

10  Q      Okay.   What  is  the  next  entry? 

1 1  A      "RTC  investigating.   Possible  target 

12  indicted  for  everything  government  could  think  of" 

13  Q      Who  is  the  possible  target? 

14  A      McDougal  and. 

15  Q      And  what  does  "indicted  for  everything  that 

16  government  could  think  of  refer  to? 

17  A      You  would  have  to  ask  Mr.  Heuer.   I  would 

18  assume  that  that  was  some  part  of  his  conversation 

19  with  Ishkoff  that  he  reported  to  Blair. 

20  Q      All  right.    So  the  conversation  goes  from 

21  Ishkoff  and  Heuer  and  then  Heuer  reports  it  to  Blair 

22  and  then  Blair  reports  it  to  you? 
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1  A      Yeah. 

2  Q      Okay.    Let's  turn  to  the  next  page. 

3  A      All  right. 

4  Q      Okay.    If  you  could  read  the  next  entry. 

5  A      It  says  "RTC  criminal  referrals,  last  two 

6  months,  KC,"  which  I  understand  to  be  a  reference  to 

7  the  Kansas  City,  "transferred  to  DOJ,"  Department  of 

8  Justice. 

9  Q      Okay  what  does  that  refer  to? 

10  A      Well,  again,  I  believe  this  is  in  context 

1 1  of  my  —  in  the  context  of  my  conversation  with 

12  either  Blair  or  with  Loretta. 

13  Q      Was  Loretta  on  the  conference  call? 

14  A      No,  it  wasn't  a  conference  call.   As  I  told 

15  you  before,  I  spoke  to  each  of  them,  I  believe  - 

16  Q      Separately? 

17  A      The  4th  and  the  5th  and  I  don't  recall 

1 8  speaking  to  them  together. 

19  Q      Okay.   And  what  does  the  next  notation 

20  refer  to? 

21  A      It  says  "Madison  money,  Clinton 

22  flind-raiser,  spring  1985." 
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1  Q      And  what  does  that  refer  to? 

2  A      I  don't  really  remember.   I  think  it  is  a 

3  reference  to  what  may  have  been  involved  in  the 

4  criminal  referrals,  but  I  don't  know. 

5  Q      What  does  the  next  entry  refer  to? 

6  A      The  next  entry  refers  to  either  a 

7  conversation  I  had  with  John  Tisdale  or  he  had  with 

8  me.   Tisdale  is  a  lawyer  in  Little  Rock  with  the 

9  Wright,  Lindsey  &  Jennings  firm  and  this  was 

10  regards  —  with  regard  to  —  that's  his  phone  number, 

11  I  think,  501-376-0108. 

12  Q      Let  me  ask  you  a  question  about  Mr. 

13  Tisdale,  he  is  now  counsel  to  President  and 

14  Mrs.  Clinton? 

15  A      John  was  helping  us  obtain  records,  as  the 

16  notes  indicate,  when  we  needed  them.   He  was  in 

17  Little  Rock. 

18  Q      Was  he  counsel  to  President  and 

19  Mrs.  Clinton  back  during  the  campaign? 

20  A      I  don't  know. 

2 1  Q      Okay.    Do  you  know  when  he  became  counsel 

22  to  the  Clintons? 
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1  A      I  don't  know. 

2  Q      Do  you  know  if  he  is  the  counsel  to  the 

3  Clintons? 

4  A      I  don't  know  that  either. 

5  Q      Okay.    Did  you  work  with  him  during  the 

6  1990  campaign  in  any  matter  having  to  do  with 

7  Whitewater? 

8  A      1  don't  believe  I  did.    He  may  have  had 

9  some  very  minor  role  in  gathering  documents,  but  I 

10  don't  have  any  specific  recollection.   I  did  ask  him 

1 1  here,  as  these  notes  indicate,  to  check  the  Pulaski 

12  County  records  to  see  what  we  could  find  out  about 

13  Master  Marketing  or  Madison  Marketing. 

14  Q      When  was  the  first  you  learned  of  Master 

15  Marketing? 

16  A      I  don't  remember. 

17  Q      Do  you  remember  if  it  was  during  the 

18  campaign? 

19  A      It  may  well  have  been,  I  just  don't 

20  remember. 

21  Q      Okay.    Did  you  ever  discuss  with  President 

22  Clinton  the  1985  fund-raiser  that  Mr.  McDougal 
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1  organized  for  the  Clinton  gubernatorial  campaign? 

2  A      No,  I  don't  think  I  have. 

3  Q      Did  you  ever  discuss  that  fund-raiser  with 

4  Mrs.  Clinton? 

5  A      No,  I  don't  think  so. 

6  Q      Did  you  ever  discuss  that  fiind-raiser  with 

7  Mr.  Lindsey? 

8  A      Probably. 

9  Q      What  do  you  recall  about  any  discussions 

10  you  might  have  had  with  Mr.  Lindsey? 

11  A      I  don't  recall  any  specific  discussions 

12  with  him,  but  I'm  sure  it  came  up  in  the  context  of 

13  these  criminal  referrals  during  October  if,  in  fact, 

14  I  had  been  informed  that  this  was  part  of  the  subject 

15  matter  of  the  referral. 

16  Q      Now,  in  the  left-hand  margin  there  are  some 

17  dates.   What  does  that  refer  to? 

18  A      I  believe  those  are  dates  for  which  I  asked 

19  Tisdale  to  search  the  Pulaski  County  records  to  see 

20  if  the  Whitewater  Development  Corporation  appeared  in 

21  any  regard  or  connection. 

22  Q      Do  you  have  any  recollection  as  to  the 
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1  context  in  which  Master  Marketing  would  have  come  up? 

2  A      No,  I  really  don't. 

3  Q      Do  you  have  any  understanding  or  knowledge 

4  of  a  loan  made  by  Capital  Management  Services,  Inc. 

5  in  the  amount  of  $300,000  to  Master  Marketing? 

6  A      No.    Included  in  what  I  read  in  the  press. 

7  Q      Have  you  ever  discussed  that  $300,000  loan 

8  with  anyone? 

9  A      I  probably  discussed  it  with  Lindsey  the 

10  first  time,  what  it  was  and  what  the  allegations 

1 1  were. 

12  Q      Do  you  recall  when  you  might  have  discussed 

13  it  with  Mr.  Lindsey? 

14  A      I  may  have  discussed  it  with  Mr.  Lindsey 

15  after  it  was  reported  in  the  press. 

16  Q      When  you  say  "reported  in  the  press,"  do 

17  you  mean  when  there  has  been  an  actual  news  story  in 

18  the  newspaper? 

19  A      Not  exclusively.   Sometimes  I  recall  having 

20  discussions  with  Lindsey  after,  you  know  after  one  of 

21  us  would  get  a  call  from  a  reporter  about  a 

22  particular  matter  and  before  a  story  was  written. 


1  Q      Okay.   Just  wanted  to  clarify  that  for  the 

2  record. 

3  A      I  appreciate  that.    It  is  not 

4  necessarily  ~  I  don't  mean  necessarily  by  that  that 

5  there  was  a  specific  press  story  that  appeared  on  a 

6  specific  date. 

7  Q      Yeah,  because  with,  you  know,  with  modem 

8  computers  people  ~  you  sort  of  a  handle  as  to  when 

9  the  stories  occurred  and  I  wouldn't  want  you  to  be  in 

10  a  situation  of  saying  that  it  was  in  the  press  and 

1 1  then  the  stories  are  later  than  ~  later  than  these 

12  conversations. 

13  Now,  the  next  entry  is  what? 

14  A      Is  "Blair/Heuer"  question  mark  "WDC  tax 

15  returns"  question  mark. 

16  Q      What  does  that  refer  to? 

17  A      That  refers  to  a  reference  to  whether,  in 

18  fact,  the  WDC  tax  returns  have  been  filed  as  of  this 

19  date.   Blair,  1  believe,  is  responsible  for  getting 

20  them  to  Heuer  so  that  they  could  be  reviewed  by 

21  McDougal  and  ultimately  filed  by  McDougal.   He  had 

22  the  responsibility  for  that.    I  assume  that's  what 
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1  that  references. 

2  Q      What  the  next  reference? 

3  A      It  says  "Mike  Berman  transition  tax 

4  issues." 

5  Q      What  does  that  refer  to,  sir? 

6  A      I  have  no  idea. 

7  Q      Have  you  ever  discussed  Whitewater 

8  Development  Corporation  with  Mike  Berman? 

9  A      I  think  I  may  have. 

10  Q      Who  is  Mike  Berman? 

11  A      He  is  a  lawyer,  I  think,  but  I  have  no 

12  specific  recollection  of  that. 

13  Q      Why  do  you  think  you  may  have  spoken  to 

14  Mr.  Berman  about  Whitewater  Development  Corporation? 

15  A      Excuse  me? 

16  Q      Why  do  you  think  you  may  have  spoken  to 

17  Mr.  Berman  about  Whitewater  Development  Corporation? 

18  A      A  recollection  that  I  may  have,  that's  all. 

19  Q      Do  you  have  any  basis  for  thinking  you  may 

20  have  spoken  to  Mr.  Berman  as  opposed  to,  you  know, 

21  any  of  the  other  50,000  lawyers  in  Washington,  D.C.? 

22 A      No.    I  don't  remember. 
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1  Q      Was  he  someone  who  had  a  role  in  legal 

2  issues  relating  to  President  and  Mrs.  Clinton's  taxes 

3  during  the  campaign  or  during  the  transition? 

4  A      I  don't  remember.   He  may  have. 

5  Q      Do  you  know  whether  Mr.  Berman  would  have 

6  attended  any  meetings  at  which  the  President  and 

7  Mrs.  Clinton's  taxes  would  have  been  discussed  during 

8  the  transition? 

9  A      I  don't  know. 

10  Q      Okay.    Was  he  ~  do  you  remember  —  do  you 

1 1  recall  whether  Mr.  Berman  had  a  role  during  the 

12  transition? 

13  A      He  may  have,  I  don't  remember  if  he  did. 

14  Q      Okay.   Next  entry? 

15  A      Okay.    "McDougal  interviewed  ABC,  Clintons 

16  not  involved.   BC  not  balance  checkbook."  Then  it 

17  says  "Charlie  James  subpoenaed." 

18  Q      What  does  this  refer  to? 

19  A      I  think  it  refers  to  a  conversation  that  I 

20  had  with  Blair  and  he  was  telling  me  that 

21  Mr.  McDougal  had  been  interviewed  by  ABC  in  which  he 

22  had  stated  that  the  Clintons  were  not  involved  in 
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1  this  event  ~  events.   That  BC  is  the  reference  to 

2  Bill  Clinton  couldn't  balance  a  checkbook. 

3  Q      Something  McDougal  said? 

4  A      I'm  sorry? 

5  Q      Is  that  something  that  McDougal  said  or 

6  something  that  Mr.  Blair  said? 

7  A      No,  that  would  have  been  something  McDougal 

8  said. 

9  Q      And  the  next  entry? 

10  A      Just  an  indication  that  Charlie  James  had 

1 1  been  subpoenaed. 

12  Q      And  who  is  Charlie  James? 

13  A      My  recollection  is  that  he  was  an 

14  accountant  early  on  in  the  Whitewater  Development 

15  Corporation's  life  that  had  been  responsible  for  the 

16  preparation  of  tax  returns,  corporate  books  and 

17  records  and  that  sort  of  thing. 

18  Q      Do  you  know  whether  he  was  Whitewater 

19  president  at  one  time? 

20  A      He  may  have  been.   I  don't  know. 

21  Q      One  thing  about  the  notes  that  you  have  on 

22  pages  JML  2592  and  93,  these  notes  encapsulate 
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1  several  conversations  that  you  had;  is  that  correct? 

2  A      I  think  so. 

3  Q      So  that  the  conversations  would  have 

4  started  off  with  a  Blair  conversation  and  then  gone 

5  to  a  Tisdale  conversation  and  then  back  to  a  Blair 

6  conversation? 

7  A      Yeah,  we  may  have  had  more  than  one 

8  conversation  on  the  same  day. 

9  Q      Do  you  know  how  Mr.  Blair  would  have  known 

10  that  Mr.  James  had  been  subpoenaed? 

1 1  A      No,  I  don't  know. 

12  Q      Let  me  take  you  through  some  more 

13  documents.   These  are  documents  bearing  the  Bates 

14  numbers  JML  2493  and  --  excuse  me,  2593  and  2594.    Is 

15  that  the  same  -- 


It  is  2593. 

It  is  the  same  document. 

Yeah,  there  may  be  duplicates 


16  MR.  HADDON 

17  MR.  GIUFFRA 

18  MR.  HADDON 

19  in  there.   1  apologize  for  that. 

20  MR.  GIUFFRA:    No,  actually,  these  look 

2 1  different. 

22  MR.  COLE:    I  have  2594  and  2595  here. 
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1  MR.  GIUFFRA:    Yeah,  let's  try  that. 

2  I  think  I  may  have  the  wrong  page  number, 

3  2594,  2595. 

4  THE  WITNESS:   All  right.    Which  one  do  you 

5  want  me  to  look  at? 

6  BY  MR.  GIUFFRA: 

7  Q      It  seems  as  if  they  were  maybe  not  Bates 

8  stamped  in  proper  order.    Is  that  possible?   Is  2594 

9  it  says  page  2  at  the  top  in  the  left-hand  comer  ~ 

10  A      Yeah. 

11  Q      ~  and  then  there  is  --  my  page  —  the  copy 

12  that  I  have  is  a  bad  copy  and  it  looks  like  2595  is 

13  the  first  page;  is  that  correct? 

14  A      That's  correct. 

15  Q      Okay.    Why  don't  you  take  us  through  these 

16  notes? 

17  A      2595  -- 

18  Q      Can't  hear  you. 

19  A      I  wasn't  saying  anything  --  says  "M. 

20  Ishkoff,  Washington  Post,  202-334-7307."   That's  a 

21  reference,  I  think,  to  the  Mike  Ishkoff  of  The 

22  Washington  Post  who  was  calling  me  about  this 


1  International  Paper  Company  transaction. 

2  Q      And  this  call  would  have  been  on  10/5  ~  it 

3  looks  like  1986.    That  can't  be  right. 

4  A      No,  10/5/1986  is  when  the  transaction 

5  occurred.  The  call  would  have  occurred  sometime  in 

6  early  October  and  it  is  not  dated,  but  I  do  recall 

7  talking  to  Ishkoff  about  this  time  which  would  have 

8  been  around  4th  or  5th  of  October  of  1993. 

9  Q      Before  or  after  your  conversations  with 

10  Blair? 

11  A      I  believe  after. 

12  Q      Okay.    Why  don't  you  take  us  through  the 

13  notes? 

14  A      Okay.    The  heading  there  is  "International 

15  Paper  Company-Pulaski  County."    He  is  giving  me  the 

16  details  as  he  has  them  of  this  transaction  which 

17  according  to  him,  took  place  on  October  5th,  1986. 

18  Whitewater  Development  Corporation  purchased  for 

19  $550,000,  110  acres  from  International  Paper  and  gave 

20  them  an  80  percent  mortgage  for  $440,000.   And  also 

21  there  was  a  $30,000  two-month  loan  it  says,  and  it  is 

22  signed  by  McDougal.   And  then  it  shows,  it  seems  to 
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1  me,  that  it  was  then  transferred  to  Great  Southern 

2  Land  Company  in  '86  and  then  says  "MTG  assumed," 

3  meaning  mortgage  assumed,  question  mark. 

4  Now,  I  don't  know  if  that  was  his  question 

5  or  mine,  frankly.   And  it  says  "a  source  at  the  RTC 

6  told  records  exist  funds  from  Master  Marketing  to 

7  Whitewater.   Federal  investigation,  FBI  search 

8  warrant." 

9  Q      We  didn't  hear  that. 

10  A      "WH  aware  ~  what?   V.  Foster  working  on 

1 1  WDC  tax  returns"  -- 

12  Q      I  think  we  are  going  a  little  too  quickly 

13  here. 

14  A      All  right.    Where  do  you  want  me  to  go  back 

15  to? 

16  Q      "Source  at  the  RTC"? 

17  A      Yes.   That's  what  it  says. 

1 8  Q      Ishkoff  told  you  that  a  source  at  RTC  had 

19  told  him  that  records  existed  indicating  that  fiinds 

20  went  from  Master  Marketing  to  Whitewater? 

21  A      I  believe  that  is  what  it  means. 

22 Q      Is  there  any  connection  between  this 
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1  Ishkoff  phone  call  and  the  document  that  Les  Patten 

2  prepared  on  9/23/93? 

3  A      I  don't  think  there  is  any  direct 

4  connection,  no. 

5  Q      Okay. 

6  A      These  questions  are  largely  driven  by  this 

7  International  Paper  Company  transaction  which  was 

8  uncovered  in  the  fall  of  1986  and  did  not  appear,  by 

9  the  way,  on  the  books  and  records  of  Whitewater 

10  Development  Corporation. 

1 1  Q      Okay.   Now,  the  next  entry,  I  can't  read 

12  that  one  again.    It  says  "investigation"  of  some 

13  sort? 

14  A      "Federal  investigation." 

15  Q      Okay.    Federal  investigation.   This  is 

16  Ishkoff  telling  what  the  source  is  telling  him? 

17  A      1  believe  so.    Yeah.    It  was  a  federal 

18  investigation  of  Susan  or  involving  a  FBI  search 
warrant  with  Susan. 

Q      And  the  next  entry? 

A      "WH  aware"  and  it  says  "what"  and  I  don't 
know  what  that  means. 
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1  Q      Who  is  WH? 

2  A      Assume  that  is  a  reference  to  the  White 

3  House.   I  think  he  was  asking  me  what  the  White  House 

4  was  aware  of,  but  I  don't  --  I  just  don't  remember 

5  for  sure  if  that  is  what  that  means. 

6  Q      It  says  "White  House  aware"  and  you  have 

7  "what"? 

8  A      Yeah. 

9  Q      What  do  you  mean,  the  White  House  is  aware 

10  of  this  investigation  or  the  White  House  is  aware  of 

1 1  the  Whitewater  situation? 

12  A      They  obviously  were  aware  of  the  Whitewater 

13  situation.    1  don't  know  what  the  note  means.   I 

14  don't  remember  what  the  note  means. 

15  Q      Sitting  here  today  what  does  it  indicate  to 

16  you? 

17  A      It  doesn't  mean  anything  to  me.    1  don't 

18  know  what  it  means. 

19  Q      What  is  the  next  entry? 

20  A      "Foster  working  on  WDC  tax  returns 

21  (suicide)  prep  privately." 

22  Q      What  does  that  refer  to? 
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1  A      I  don't  know. 

2  Q      Okay.   Your  next  entry? 

3  A      "Foster  conversations  days  prior.  Park 

4  Service  interview  ~  purpose  'social  and  business.' 

5  WDC"  question  mark,  "no." 

6  Q      What  does  this  indicate  to  you? 

7  A      He  asked  me  about  conversations  that  had 

8  been  reported  that  I  had  had  with  Vince  Foster  in  the 

9  days  before  his  suicide.   He  quoted  to  me  from  an 

10  interview  I  had  given  the  Park  Service  Police  where  1 

1 1  had  told  the  Park  Service  Police,  in  what  I  thought 

12  was  a  confidential  interview,  of  those  phone  calls, 

13  both  social  and  business.   He  asked  did  the  business 

14  include  Whitewater  and  1  told  him  the  answer  was  no. 

15  Obviously  someone  at  the  Park  Service  had  leaked  that 

16  report  to  The  Washington  Post. 

17  Q      Next  entry? 

18  A      It  says  "Blair  WDC  tax  returns"  question 

19  mark  "prep"  meaning,  1  think,  prepared,  question  mark 

20  "filed"  question  mark.    1  believe  this  relates  to  a 

21  conversation  1  may  have  had  with  Jim  Blair  asking  him 

22  those  questions. 
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1  Q      Is  this  a  separate  conversation  or  is  this 

2  you  talking  to  Ishkoff  still? 

3  A      No,  I  don't  think  I  was  talking  to  Ishkoff. 

4  Q      Where  do  you  think  the  Ishkoff  part  of  this 

5  ends,  right  above  Blair? 

6  A      It  is  possible  he  may  have  ~  Ishkoff  may 

7  have  talked  to  Blair  too.    I  don't  remember. 

8  Q      Okay.   The  next  page. 

9  A      "Brant  from  the  Rose  Firm  called  before  me 

10  on  Tuesday  7/20."    I  think  it  was  Ishkoff  telling  me 

1 1  that  Brant  ~  who  isn't  Brant,  by  the  way,  that  was 

12  someone  whose  name  I  did  not  then  recognize  ~  it  is 

13  from  the  Rose  Law  Firm,  had  called  Foster  before  I 

14  did  on  Tuesday  July  20th,  which,  I  think,  in  fact  the 

15  record  now  show. 

16  Q      Okay.    What  is  the  next  entry? 

17  A      "J.  Gerth  called  Loretta"  that  is  Loretta 

18  Lynch  "10/4  a.m.  asking  questions,  as  I  understand 

19  it,  about  the  airplane  transaction  which  occurred  in 

20  the  fall  of  --  I'm  sorry.    "In  the  spring  of  1985. 

21  Charlie  James,  WDC  accountant  on  Madison  Guaranty  all 

22  bank  exam  reports  pending  investigation." 
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1  Q      What  does  that  indicate  to  you? 

2  A      Well,  I  can't  be  certain  but  I  believe  what 

3  it  means  is  that  Gerth  had  called  Loretta  on  October 

4  4th  to  discuss  these  subjects  or  to  ask  these 

5  questions  and  inform  her,  I  think,  that  somehow  some 

6  way  he  had  obtained  copies  of  all  the  bank 

7  examination  reports  from  Madison  Guaranty. 

8  Q      Ms.  Lynch,  do  you  know  what  law  firm  she 

9  works  at  in  San  Francisco  now? 

10  A      No,  I  don't. 

11  Q      She  went  to  the  Yale  Law  School,  class  '87? 

12  A      I  don't  know  the  class,  but  she  went  to 

13  Yale  law  school. 

14  Q      I  think  she  was  in  my  class  in  law  school 

15  if  it's  the  same  Loretta  Lynch. 

16  A      "Charlie  James  subpoenaed  for  grand  jury. 

17  McDougal,  Smith,  Tucker"  ~  McDougal  with  a  line 

18  through  it  "WDC." 

19  Q      And  what  does  the  dash  mean  to  you  above 

20  Charlie  James? 

21  A      Oh,  it  means  change  in  subject. 

22  Q      Is  this  a  different  person  you  are  speaking 
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1  to?   What  change  in  subject? 

2  A      The  subject.   It  doesn't  necessarily  mean 

3  I'm  talking  to  somebody  else. 

4  Q      Who  do  you  think  you  are  talking  to 

5  throughout  this  conversation?  Do  you  think  this  was 

6  all  Ishkoff? 

7  A      I  don't  know.    Could  be.    It  could  also  be 

8  a  conversation  that  I  had  with  Blair. 

9  Q      Is  it  possible  this  could  be  also  a 

10  conversation  you  had  with  Mr.  Lindsey? 

11  A      I  don't  think  so,  but  it  is  possible.    I 

12  did  talk  to  him  during  this  period  of  time. 

13  Q      Okay.   Let  me  show  you  —  ask  you  to  look 

14  at  another  document.   This  is  called  JML  140. 

15  A      Yes. 

16  Q      I  just  have  a  quick  question  in  terms  of 

17  your  Bates  numbering  system.   These  most  recent 

18  documents  go  up  to  2595.    Did  we  receive  2595  pages 

19  worth  of  documents? 

20  A      I  don't  know  if  you  did.    I  don't  know  that 

21  you  did  or  that  you  didn't.    These  are  documents  that 

22  I  have  provided  for  the  last  two  years  to  the 
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1  Department  of  Justice,  twice  to  the  Office  of 

2  Independent  Counsel,  once  to  the  House  and  once  to 

3  the  Senate. 

4  Q      Why  would  we  not  have  received  all  the 

5  documents  in  the  complete  sequencing  up  to  2595? 

6  A      Because  I  have  already  provided  —  let  me 

7  say  it  again.    I  provided  documents  as  early  as 

8  February  of  1994  to  the  Department  of  Justice.   Those 

9  were  Bates  stamped  and  delivered  to  them.   Then  I  got 

10  requests  from  the  Office  of  Independent  Counsel, 

1 1  first  Mr.  Fiske  and  then  Mr.  Starr,  and  then  I  had 

12  several  requests  from  them  and  we  Bates  stamped  and 

13  responded  to  those.   Then  I  got  requests  for 

14  documents  from  Senate  and  also  from  the  House  —  I 

15  don't  remember  if  that  was  the  sequence  —  and  we  had 

16  tried  to  keep  all  of  that  Bates  stamped  and  straight 

17  so  we  know  what  has  been  produced. 

18  Q      What  I'm  trying  to  figure  out  is  whether 

19  there  are  documents  you  haven't  provided  to  us  that 

20  may  relate  to  Whitewater  Development  Corporation  that 

21  are  in  your  possession,  custody  or  control  or  that 

22  you  may  have  provided  to  some  other  entity. 
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1  A      As  I  told  you  before,  I  will  review  again 

2  in  response  to  this  subpoena  that  I  received  to  see 

3  if  there  are  any  such  documents.   I  already  told  you 

4  that  there  are  documents  that  I  gave  to  Kendall  which 

5  I  know  that  he  has  provided  to  you. 

6  Q      We  have  been  operating  under  the  procedure 

7  that  if  a  producing  party  has  the  documents,  if 

8  another  producing  party  also  has  the  same  documents 

9  both  producing  parties  should  produce  the  documents. 

10  A      I  don't  have  anything  that  ~  you  are  first 

1 1  one  to  tell  me  that.    With  that  in  mind,  I  will  go 

12  back  through  my  documents. 

13  Q      Okay.    Let's  talk  about  this  April  10th, 

14  1992  letter.   Do  you  recall  drafting  this  letter? 

15  A      I  wrote  it,  sure. 

16  Q      Did  you  send  the  letter? 

17  A      Yes. 

18  Q      Okay.   Could  you  please  just  describe  for 

19  the  record  the  circumstances  under  which  you  prepared 

20  this  letter? 

21  A      Set  forth  in  the  letter  itself. 

22 Q      What  do  you  recall  about  the  preparation  of 
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1  this  letter? 

2  A      That  1  wrote  it  and  sent  it  to  the 

3  Clintons. 

4  Q      Do  you  recall  anything  further  about  this 

5  letter? 

6  A      Other  than  what  it  says,  no. 

7  Q      Have  you  ever  discussed  this  letter  with 

8  Mr.  Lindsey? 

9  A      I  don't  remember. 

10  Q      Have  you  ever  discussed  this  letter  with 

1 1  Mr.  Kendall? 

12  A      May  have. 

13  Q      Have  you  ever  discussed  this  letter  with 

14  Mr.  --  strike  that. 

15  What  do  you  recall  about  any  conversations 

16  you  would  have  had  with  Mr.  Kendall  about  this 

17  letter? 

1 8  A      Privileged  and  I  respectfully  decline  to 

1 9  answer. 

20  Q      Have  you  ever  discussed  this  letter  with 

21  Mr.  Foster? 

22  A      Not  that  I  recall. 
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1  Q      Do  you  know  whether  Mr.  Foster  had  a  copy 

2  of  this  letter? 

3  A      No. 

4  Q      Okay.    Let's  just  go  through  the  letter.   I 

5  have  a  couple  of  questions  about  it.    Did  you  prepare 

6  two  reports  during  the  1992  —  strike  that. 

7  Did  Pat  McCartney  prepare  two  reports 

8  concerning  the  Whitewater  Development  Corporation 
during  the  1992  campaign? 

A      No,  they  prepared  a  single  report  and  a 
summary  of  it.    The  work  product  was  a  single  work 
product. 

Q      Okay.    And  am  i  correct  that  the  summary  of 
the  report  was  what  was  provided  to  the  press? 

A      Yes,  I  believe  that  to  be  the  case. 

Q      Now,  there  is  something  that  you  describe 
in  this  letter  called  a  complete  report.    What  is  the 
complete  report  as  opposed  to  the  summary  report? 

A      Well,  1  mean  I  don't  know  how  to  answer 
that.   The  summary  was  the  summary. 

Q      But  how  long  was  the  summary  ~ 

A      I  don't  remember. 
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1  Q      ~  in  terms  of  pages? 

2  A      I  don't  remember.   It's  been  produced  to 

3  you.    You  can  count  the  pages. 

4  Q      Could  you  show  us  in  your  ~  could  you  ~ 

5  could  you  examine  the  production  of  documents  you 

6  made  to  the  Banking  Committee  and  identify  the 

7  summary  of  this  Patten/McCartney  report  by  Bates 

8  numbering  in  your  production? 
A      You  have  copies  of  the  summary  and  the 

complete  report  is  ~ 

Q      We  can't  hear  you. 

A      For  example,  the  summary  can  be  found  at 
JML  0079  through  JML  0083. 

Q      So  for  pages  79  through  83? 

A      That's  five  pages. 

Q      Five  pages.   Excuse  me.   And  that  was  what 
was  made  available  to  the  press? 

A      Correct. 

Q      Okay.   And  the  longer  report  is  found  at 
what  pages? 

A      Page  JML  084  and  continues  through  JML  093. 

Q      Okay.   Okay.   Now,  were  both  of  these  ~ 
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1  strike  that. 

2  What  is  the  document  bearing  Bates  numbers 

3  JML  3 1  through  67? 

4  A      I'm  sorry,  what? 

5  Q      31  through  67. 

6  A      31  -- 

7  Q      Through  67. 

8  A      Appear  to  be  copies  of  the  report  and 

9  copies  of  the  copies  of  work  papers. 

10  Q      Okay.    Which  of  these  documents  would  have 

1 1  been  attached  to  the  letter  dated  April  10,  1992? 

12  A      The  document  beginning  at  JML  0084. 

13  Q      And  continuing  through  93? 

14  A      Yes. 

15  Q      Okay.    Did  you  ever  give  a  copy  of  any  of 

16  these  documents  to  Mr.  Foster? 

17  A      I  believe  1  did,  yes. 

18  Q      Do  you  recall  which  version  of  the 

19  so-called  Patten/McCartney  report  you  would  have 

20  given  to  him? 

21  A      Probably  all  of  it.    I'm  certain  all  of  it. 
22 Q      So  there  are  three  different  versions  — 


1  should  we  call  it  the  Lyons  report?   1  guess  most 

2  people  call  it  the  Lyons  report. 

3  A      No,  Counselor,  there  is  only  one.   There  is 

4  a  summary  of  the  report.    Both  the  summary  and  the 

5  complete  report  as  it  is  referred  to  in  JML  140,  1 

6  believe  1  provided  to  Vince  Foster  sometime  in  1993, 

7  maybe  earlier. 

8  Q      Do  you  know  why  you  provided  it  to 

9  Mr.  Foster,  at  his  request? 

10  A      I  believe  so. 

1 1  Q      Did  you  have  any  understanding  as  to  why 

12  Mr.  Foster  was  requesting  these  reports? 

13  A      Yes,  he  was  interested  in  seeing  that  the 

14  tax  returns  for  the  Whitewater  Development 

15  Corporation  could  be  properly  prepared  and  filed. 

16  Q      Did  Mr.  Foster  ever  report  to  you  on  any 

17  communications  that  he  had  with  Mrs.  Clinton  about 

18  Whitewater  Development  Corporation? 

19  A      I'm  sure  he  did. 

20  Q      Do  you  recall  anything  about  those 

21  conversations? 

22  A      Well,  1  don't  have  any  specific 
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1  recollection,  but  I  do  recall  we  had  general 

2  discussions  about  the  sale  of  their  interest  in  the 

3  company,  preparation  and  filing  of  the  company's  tax 

4  returns  since,  obviously,  McDougal  was  in  no  position 

5  to  do  it.    And  I'm  sure,  as  I  told  you  earlier,  we 

6  had  some  discussions  about  how  the  Clintons  ought  to 

7  treat  their  sale  of  Whitewater  on  their  own  personal 

8  tax  returns. 
Q      This  would  have  been  communications  from 

Mrs.  Clinton  to  Foster  that  Foster  was  relaying  to 
you? 

A      No,  these  were  communications  1  had  with 
Foster  and  I  —  at  some  point  during  that  he  probably 
told  me  about  his  discussions  or  his  communications 
with  Mrs.  Clinton  about  them.    I  don't  have  any 
specific  recollection. 

Q      Now,  the  document  bearing  Bates  number  JML 
30  through  67,  what  exactly  is  this  document? 

A      I  just  told  you  that. 

Q      I  mean,  this  document  is  37  pages  long  and 
the  document  which  is  the  summary  report  is  five 

pages  long  and  then  there  is  another  document  which 
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1  is  nine  pages  long? 

2  A      You  mischaracterized.  The  first  document 

3  beginning  at  031  is  it  not  a  single  document.    It  is 

4  a  series  of  documents,  as  I  told  you.    It  is,  first 

5  of  all  a  copy  of  the  report  which  1  wrote  followed  by 

6  a  number  of  pages  of  worksheets  and  work  papers. 

7  Q      We've  lost  you.    We've  lost  you. 

8  A      What  is  your  question? 
Q      Okay.    1  asked  you  what  these  three 

documents  were  and  now  you  are  telling  me  that  they 
are  not  separate  documents. 

A      I'm  saying  that  you  are  mischaracterizing 
documents  JML  031  through  JML  067.    Go  back  and  look 
at  the  documents  as  so  marked.   You  will  see  JML  031 
through  JML  033  is  a  letter  to  Governor  and 
Mrs.  Clinton  from  Mr.  Patten.    It  attaches  to  it  a 
number  of  exhibits  which  are  identified.   Beyond 
which  are  a  number  of  pages  of  worksheets  which  are, 
in  my  view,  nothing  more  than  worksheets.    1  haven't 
gone  through  each  and  every  one  of  them.    I  believe 
that  is  what  they  are. 

I  was  also  told  we  weren't  going  into  this 
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1  area  today  so  I've  not  spent  any  time  yet  going 

2  through  these  documents  with  any  great  care  or 

3  attention  to  detail.    I  want  you  to  understand  that. 

4  Q      I  appreciate  that.    Maybe  the  best  thing  to 

5  do  is  not  to  ~  I'm  just  trying  to  get  an  overview  of 

6  what  the  documents  are. 

7  A      That's  fair  and  I'm  just  trying  to  help. 

8  Q      Okay.    Do  you  recall  any  discussions  during 

9  the  1992  campaign  as  to  --  strike  that. 

10  Why  was  only  a  summary  of  the 

1 1  Patten/McCartney  report  provided  to  the  press? 

12  A      I  don't  know.    You  would  have  to  ask 

13  someone  other  than  me. 

14  Q      Do  you  know  who  made  the  decision  as  to 

15  which  version  of  the  Patten/McCartney  report  would  be 

16  provided  to  the  press? 

17  A      I  don't. 

18  Q      Did  you  ever  discuss  with  anyone  —  strike 

19  that. 

20  During  the  campaign  ~  strike  that. 

21  MR.  GIUFFRA:    Could  we  take  a  break.   We 

22  need  to  change  the  tape. 
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1  THE  WITNESS:    Have  you  some  idea  about  how 

2  much  longer  you're  going  to  be? 

3  MR.  COLE:    We  will  go  off  the  record  for  a 

4  second. 

5  MR.  GIUFFRA:    Let's  go  off  the  record  for  a 

6  second. 

7  (Discussion  off  the  record.) 

8  BY  MR.  GIUFFRA: 

9  Q      Mr.  Lyons.    Hello.    Hello.   Mr.  Lyons. 

10  A      Hello. 

11  MR.  COLE:    You  lost  them. 

12  (Discussion  off  the  record.) 

13  MR.  COLE:    Let's  go  back  on  the  record. 

14  MR.  GIUFFRA:    Let's  go  back  on  the  record. 

15  BY  MR.  GIUFFRA: 

16  Q      Just  to  try  to  understand  this  one  last 

17  time.   The  actual  typed  portion  of  the  summary,  was 

1 8  that  drafted  by  you  or  by  Mr.  Patten? 

19  A      Well,  what  document  are  you  referring  to. 

20  Q      This  is  79  through  81. 

21  A      Just  a  minute. 

22  Q      Oh,  sorry. 
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A      JML-079  through  081? 

Q      Yes? 

A      Drafted  by  Mr.  Patten  and  Mr.  Weeks. 

Q      Okay.    So  this  is  the  summary.   The 
documents  bearing  Bates  number  84  through  93  all 
right  the  ~  strike  that. 

The  pages  84  through  90  that's  also 
typewritten,  okay.   That  was  also  prepared  by 
Mr.  Patten  and  Mr.  Weeks? 

A      Yes. 

Q      Okay.    Did  you  review  drafts  of  these 
particular  documents? 

A      I  believe  I  did,  yeah. 

Q      Okay.    Do  you  recall  who  would  have 
instructed  Patten,  McCartney  to  prepare  a  summary  in 
any  longer  ftjrm? 

A      Who  instructed  them  to  prepare  a  summary? 

Q      A  summary  of  their  analysis  and  then  a 
longer  version  of  their  analysis? 

A      I  believe  I  would  have  done  that. 

Q      Do  you  recall  why  you  would  have  asked  them 

to  prepare  two  versions? 
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A      Well,  it  isn't  two  versions.    It  is  the 
same  work  product.   The  conclusions,  if  you  compare 
them,  are  identical.   One  is  simply  shorter  and  in  my 
opinion  was  more  responsive  to  the  issues  that  were 
then  being  put  forward  by  the  press.    It  was  simply 
easier  to  understand  to  put  it  out  in  a  summary 
version  and  we  did. 

Q  Okay.  And  the  document  bearing  Bates 
numbers  31  -  strike  that  ~  30  through  67,  that's 
the  summary  report  plus  additional  work  product? 

A      You  mean  ~  you  don't  mean  30,  you  mean 
31? 

Q  Well,  there's  a  cover  letter  with  30,  but 
yeah,  31  through  67? 

A      That  is  — 

Q      Summary  plus  additional  work,  work  papers? 

A      Work  papers  are  supporting  schedules,  yeah, 
however  you  want  to  characterize  it. 

Q      I  think  we  understand  now.    Okay.   I  have  a 
question.    Was  Patten,  McCartney  paid  by  the  Clinton 
campaign  for  their  work  in  connection  with  this 
report? 
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1  A      Yes,  they  were. 

2  Q      Were  you  paid  for  your  work? 

3  A      No,  I  was  not,  okay. 

4  Q      In  your  letter  of  April  10,  second  full 

5  paragraph,  you  identify  certain  items  that  are  not 

6  discussed  in  the  summary  report;  correct? 

7  A      Financial  effect  of  those  items  are  in  the 

8  summary  report  but  there  is  not  an  independent  or 

9  separate  detailed  discussion,  that's  correct. 

10  Q      Now,  one  of  the  items  that  is  identified  in 

11  your  letter  of  April  10,  is  lot  13  and  borrowings 

12  associated  with  it.    What  is  lot  13  and  borrowings 

13  associated  with  it? 

14  A      As  set  forth  on  paragraph  5  page  5. 

15  Q      What  is  your  understanding  of  lot  13? 

16  A      Well,  it  was  a  lot  that  Whitewater 

17  Development  Corporation  which  was  used  at  various 

18  period  of  time,  but  housed  a  show  home  and  may  have 

19  also  housed  a  sales  office  on  the  site. 

20  Q      Okay.    What  is  a  $9000  interest  deduction 

21  taken  by  you  in  1980? 

22 A      There  was  an  interest  deduction  as  set 
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1  forth  on  paragraph  4,  page  5  of  the  report  in  1980 

2  which  as  I  recall,  let  me  just  take  a  look  and  make 

3  sure,  look  at  JML  088. 

4  Q      Okay.    So  this  refers  to  the  matters 

5  discussed  if  paragraph  4,  page  5? 

6  A      Yes. 

7  Q      Okay.    Had  you  discussed  the  matters  set 

8  forth  at  paragraph  4,  page  5  or  paragraph  5,  page  5 

9  with  the  Clintons  during  the  campaign? 

10  A      We  discussed  it  certainly  with  Mrs.  Clinton 

11  as  is  indicated. 

12  Q      Okay.   And  why  did  you  recommend  that  the 

13  complete  report  be  maintained  in  the  strictest 

14  confidence? 

15  A      Because  it  was  an  attorney-client 

16  document.   We  had  not  concluded  what,  if  any,  action 

17  would  be  appropriate  for  the  Clintons  to  take  against 

18  from  Mr.  McDougal  or  others  who  may  have  been 

19  involved  in  what  appeared  to  me  to  be  mismanagement 

20  of  this  corporation. 

21  Q      Do  you  recall  any  discussion  with  either 

22  Clinton  with  regard  to  releasing  the  complete  report 
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to  the  press? 

A      No,  I  don't  have  any  specific  recollection. 

Q      How  about  a  general  recollection? 

A  No,  I  don't  have  a  general  recollection.  I 
can't  say  that  it  didn't  happen.  I  just  don't  have  a 
recollection. 

Q      I  call  your  attention  to  the  document 
bearing  the  Bates  2584  and  2585. 

A      Again,  please.   2584. 

Q      And  85. 

A      Yes.    I  have  it. 

Q      When  did  you  first  learn  of  information 
indicating  that  the  Clintons  had  overstated  their 
investment  in  Whitewater  by  over  $20,000? 

A      Let  me  clarify  something  with  you.    My 
report  initially  issued  in  March  of  1992  financial 
sense  was  intended  to  as  best  as  we  could  quantify 
the  amount  of  money  that  the  Clintons  had  put  into 
Whitewater  and  try  and  see  if  we  could  determine  what 
happened  to  it.    The  result  that  we  reached  then  was 
in  the  $60,000  range  as  I  recall. 

1  wouldn't  want  to  characterize  it 
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necessarily  as  an  investment  in  a  technical  sense 
because  I'm  not  sure  that  frankly  it  was  all  that  ~ 
the  company  as  it  was  operated  was  all  that 
significant  in  terms  of  its  characterization  of 
moneys  such  as  the  investment  as  distinguished  from 
loans  or  advances  why  among  other  reasons  1  think  we 
choose  that  more  general  term  to  describe  it. 
So  with  that  sort  of  a  background,  I 
learned  from  the  President  through  Mr.  Kendall  in  the 
days  preceding  this  document  that  the  President  had 
some  additional  recollections  that  had  occurred  for 
which  we  had  a  check,  for  which  we  had  assumed  or  we 
believed  was  related  to  Whitewater. 

In  reviewing  the  legalese  of  his  mother's 
books  after  her  death,  the  President  recollected  that 
this  check  may  have  had  some  relationship  to  the 
purchase  of  a  home  that  he  and  his  mother  had 
acquired  on  a  lake  in  Arkansas  back  in  the  early 
'80s.   That  caused,  I  believe,  Mr.  Kendall  to  do 
some  further  investigation  along  with  us,  in  fact, 
concluded  that  was  the  case.   I  then  wrote  this 
letter. 
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1  Q      We  can't  hear  you. 

2  A      I  then  wrote  this  letter  supplementing  and 

3  modify  the  earlier  report  which  1  had  written.   This 

4  was  released  to  the  public  immediately  thereafter. 

5  Q      Okay.    During  September  1993,  did  you 

6  attempt  to  contact  Webster  Hubbell? 

7  A      I  may  have,  I  may  very  well  have. 

8  Q      Do  you  have  any  recollection  about  what  you 

9  were  contacting  Mr.  Hubbell  about? 

10  A      No,  I  really  don't.    There  were  a  number  of 

1 1  occasions  on  which  we  would  talk  or  if  I  was  in 

12  Washington  we  might  get  together. 

13  Q      During  September  1993,  did  you  ever  discuss 

14  anything  having  to  do  with  either  Madison  or 

15  Whitewater  with  Mr.  Hubbell? 

16  A      I  don't  believe  so. 

17  Q      We  can't  hear  you.    Go  ahead. 

18  A      He  may  have  asked  or  I  may  have  volunteered 

19  that  it  was,  you  know,  an  ongoing  item  of  interest  to 

20  the  press.    We  were  trying  to  deal  with  questions  as 

21  they  came  to  us,  but  I  don't  have  any  recollection 

22  beyond  that. 
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1  Q      Did  you  ever  discuss  Mr.  Hubbell  RTC 

2  criminal  referrals  related  to  Madison? 

3  A      What. 

4  Q      Did  you  ever  discuss  with  Mr.  Hubbell  the 

5  RTC  criminal  referrals  relating  to  Madison? 

6  A      I  don't  know.    I  don't  have  any  specific 

7  recollection  of  that.    I  see  no  reason  that  1  suppose 

8  that  I  would  have.    He  recused  himself  from  anything 

9  dealing  with  Whitewater  in  any  way. 

10  Q      When  was  it  your  understanding  that  he 

1 1  recused  himself  from  anything  having  to  do  with 

12  Whitewater? 

13  A      I  don't  remember  exactly.   1  seem  to  recall 

14  he  wrote  a  letter  or  there  is  some  sort  of  a  document 

15  that  would  provide  that  date. 

16  Q      Have  you  ever  discussed  with  Mr.  Hubbell 

17  his  recusal  from  the  Whitewater  Development 

18  Corporation? 

19  A      No. 

20  Q      Matters  the  involving  the  Whitewater 

21  Development  Corporation? 

22  A      No,  1  don't  think  so. 
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1  Q      What's  the  basis  of  your  knowledge  of  a 

2  letter  in  which  Mr.  Hubbell  indicating  that  he  would 

3  be  the  recusing  himself  from  matters  relating  to 

4  Whitewater  Development  Corporation? 

5  A      I  thought  I  saw  him  testify  to  that. 

6  MR.  COLE:    We  have  now  come  full  circle 

7  where  the  testimony  in  our  hearing  is  now  the  subject 

8  of  the  testimony  in  our  depositions.    It  could  go  on 

9  forever. 

10  (Laughter.) 

1 1  THE  WITNESS:    So  it  seems. 

12  MR.  HADDON:    The  circle  becomes  a  spiral. 

13  BY  MR.  GIUFFRA: 

14  Q      Okay.    I'm  going  to  read  to  you, 

15  unfortunately,  because  you  are  not  here.   I  can't 

16  show  you  the  slip.    We  have  a  message  slip  from  you 

17  dated  10/25/93.    The  message  is  "will  be  in  town 

18  tomorrow.    Would  like  to  see  you,"  I  believe,  meaning 

19  Mr.  Hubbell  and  others,  "on  Wednesday  or  Thursday  to 

20  discuss/review  documents  on  WDC  company." 

21  Do  you  have  any  recollection  of  leaving 

22  that  message  with  Judge  Hubbell's  secretary? 
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1  A      I  remember  calling  him  and  1  remember  the 

2  message  slip  if  it's  the  one  that  was  printed  in  The 

3  Wall  Street. 

4  Q      This  is  the  second  message  slip.   This  is 

5  an  earlier  message  slip  dated  10/25/93. 

6  MR.  COLE:    What  is  the  second  one  just  so 

7  that  he  has  the  context? 

8  BY  MR.  GIUFFRA: 

9  Q      The  second  one  the  message  is  two  days 

10  later,  is  meeting  with  Bruce  Lindsey.    "If  you  need 

1 1  to  reach  him,  suggest  you  take  documents  he  needs  to 

12  look  at  with  you  tomorrow  when  you  meet  Jack  Quinn 

13  for  lunch." 

14  A      Okay.    I  have  it  in  mind. 

15  Q      Okay.    What  are  these  messages  in  reference 

16  to? 

17  A      I  think  they  are  self-explanatory. 

18  Q      Well,  could  you  provide  a  little  bit  more 

19  to  us  than  "they  are  self-explanatory"  because  they 

20  are  not  self-explanatory.   Why  were  you  calling 

21  Mr.  Hubbell  about  Whitewater  Development  Corporation 

22  on  October  10,  1993  -  excuse  me,  October  25,  1993? 
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1  A      I  was  to  be  in  town,  first  of  all,  and  I 

2  was  going  to  see  him  or  take  him  to  lunch.    We  had 

3  some  discussion  about  Whitewater  documents  that  may 

4  have  been  in  the  custody  or  in  the  possession  of 

5  other  people  in  the  campaign.   We  were  trying  to  get 

6  all  campaign  documents  organized,  warehoused  and 

7  ultimately  put  into  a  depository  as  they  are  now  in 

8  Little  Rock.   And  I  believe  it  was  in  that  context  1 

9  was  trying  to  determine  what  documents,  if  any,  he 

10  may  have  had,  either  having  assembled  them  himself  or 

1 1  having  obtained  them  from  the  other  people  in  the 

12  campaign  after  the  campaign  ended. 

13  Q      Did  you  ever  discuss  with  Mr.  Hubbell  the 

14  fact  that  he  maintained  certain  Whitewater 

15  Development  Corporation  files  at  his  home  in 

16  Washington? 

17  A      No.   Not  in  that  sense.   1  mean,  1  think  I 

18  was  aware  by  October  of  1993  that  he  had  gathered  a 

19  number  of  documents  related  to  Whitewater  and  other 

20  things  that  had  come  up  during  the  campaign.  And  as 

21  1  said,  I  believe  we  were  trying  to  put  them  in  some 

22  order,  and  determine  what  we  needed  to  keep  and  what 
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1  needed  to  be  deposited  and  what  might  rise  to  the 

2  level  of  an  important  record  and  what  frankly  didn't 

3  need  to  be  kept. 

4  Q      Did  there  come  a  time  when  you  brought  the 

5  documents  to  a  lunch  that  you  attended  with  Judge 

6  Hubbell  and  1  believe  with  Mr.  Quinn  present? 

7  A      No,  that's  the  other  way  around. 

8  Q      Okay. 

9  A      He  had  some  documents,  "he"  Hubbell,  which 

10  he  wanted  to  deliver  to  me.    He  either  delivered  them 

11  to  me  that  day  at  the  White  House  or  it's  quite 

12  possible  I  took  one  look  at  them  and  said  that  I 

13  didn't  want  to  have  to  haul  them  around  and  didn't 

14  asked  him  to  send  them  to  me,  but  one  way  or  the 

15  other  they  were  transferred  from  him  to  me. 

16  Q      Do  you  recall  approximately  how  many 

17  documents  were  transferred  from  Mr.  Hubbell  to  you? 

18  A      1  really  don't  off  the  top  of  my  heed. 

19  Q      Was  it  a  banker's  box  full  of  documents? 

20  A      I  don't  think  it  would  have  been  that  many. 

21  Q      Do  you  recall  what  the  documents 

22  referenced? 
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A      Yeah,  I  remember  I  did  get  them  from  him 
one  way  or  the  other,  as  1  say.    1  wem  through  them 
and  my  recollection  is  that  they  are  things  like 
press  reports,  clips,  copies  of  other  documents  that 
frankly  I'd  already  seen.   I'm  relatively  confident 
that  at  the  time  that  I  didn't  see  anything  that  was 
any  news  to  me  or  that  would  have  been  of  any  value 
to  us  at  the  time  we  did  our  analysis.   And  as  1  say, 
I  believe  those  documents  have  all  been  given  to  the 
independent  counsel  and  to  the  Congress  by  David 
Kendall.    1  will  double-check  that. 

Q      Did  you  discuss  those  documents  at  the 
lunch  with  Mr.  Quinn  and  Mr.  Hubbell? 

A      No. 

Q      Okay.    In  July  of  1993,  we  have  phone 
records  indicating  that  you  left  messages  for 
Mr.  Hubbell  on  four  occasions  on  7/14  two  calls,  7/20 
one  call,  7/26  another  call.    Do  you  recall  during 
any  of  those  conversations  discussing  with 
Mr.  Hubbell  David  Hale? 

A      No. 

Q      Do  you  recall  ever  discussing  David  Hale 
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with  Mr.  Hubbell? 

A      No,  I  don't  believe  I  ever  did. 

Q      Do  you  recall  ever  discussing  David  Hale 
with  Mr.  McLarty? 

A      No,  I  don't  believe  I  ever  did. 

Q      Do  you  ever  discuss  Mr.  Hale  with 
Mr.  Kennedy? 

A      No. 

Q      And  when  you  say  no  —  strike  that. 

And  that  would  be  at  no  time  have  you  ever 
discussed  David  Hale  with  Mr.  Kennedy? 

A      At  no  time  have  I  ever  discussed  David  Hale 
with  the  Bill  Kennedy. 

Q      Have  you  discussed  David  Hale  with  the 
President? 

A      No. 

Q      Have  you  ever  discussed  David  Hale  with 
Mrs.  Clinton? 

A      No. 

Q      Have  you  ever  discussed  David  Hale  with 
Mr.  Lindsey? 

A      No,  as  1  told  you  before. 
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1  MR.  COLE:    Could  you  hold  on  one  second, 

2  sir,  and  we  may  almost  be  done. 

3  BY  MR.  GIUFFRA: 

4  Q      Sir.    Okay.    Do  you  know  Paula  Casey? 

5  A      No. 

6  Q      Have  you  ever  discussed  any  RTC  criminal 

7  referrals  involving  Madison  or  Whitewater  with  anyone 

8  at  the  Department  of  Justice  other  than  someone  from 

9  the  Office  of  Independent  Counsel? 

10  A      Not  to  the  best  of  my  recollection. 

1 1  Q      And  it  would  be  your  testimony  that  the 

12  first  time  you  would  have  heard  of  such  referrals 

13  would  have  been  in  a  conversation  with  Mr.  Lindsey 

14  sometime  in  early  October  of  1993? 

15  A      That  isn't  what  I  believe  I  said.    I  mean, 

16  there  may  have  been  rumors  circulating  about  this  for 

17  some  time,  1  really  don't  remember,  but  the  first 

1 8  time  I  ever  heard  that  there  was  any  confirmation 

19  that  referrals  had  been  made  came  to  me  in  October, 

20  early  October  of  1994  from  either  Jim  Blair  or 

21  Loretta  Lynch  or  both  of  them  identifying  as  their 

22  source  Jeff  Gerth. 
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1  Q      You  mean  '93? 

2  A      I'm  sorry,  I  do  mean  1993. 

3  Q      And  then  you  had  a  subsequent 

4  conversation.   Did  you  provide  the  information  to 

5  Mr.  Lindsey? 

6  A      Yes. 

7  Q      Excuse  me? 

8  A      Yes,  I  did  indeed,  yes. 

9  Q      Now,  after  speaking  with  Mr.  ~  and  w€  are 

10  getting  near  the  end.   After  speaking  with  Mr.  Blair 

1 1  and  Ms.  Lynch,  you  called  Mr.  Lindsey;  correct? 

12  A      Yes,  I  may  have  talked  to  Jim  Blair  and 

1 3  Loretta  Lynch  more  than  once  before  I  talked  to 

14  Lindsey,  but  I  did  talk  to  Lindsey  and  passed  along 

15  to  him  the  information  that  I  had  gotten  from  him. 

16  Q      Where  was  Mr.  Lindsey  when  you  spoke  to 

17  him? 

18  A      I  believe  he  was  traveling  with  the 

19  President  somewhere  in  California. 

20  Q      When  you  spoke  to  Mr.  Lindsey  did 

21  Mr.  Lindsey  indicate  to  you  that  he  had  any  knowledge 

22  of  the  criminal  referrals  relating  to  Madison  or 
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1  Whitewater? 

2  A      I  don't  remember  that  he  did. 

3  I  don't  remember  that  he  didn't.    I  mean,  I 

4  just  passed  along  the  information.    It  was,  as  I 

5  recollected,  a  very  short  conversation. 

6  Q      Did  he  indicate  that  he  had  learned  of  such 

7  referrals  before  you  spoke  to  him,  was  it  your 

8  understanding  this  was  the  first  that  he  heard  of 
these  RTC  criminal  referrals? 

A      I  mean,  I  can't  answer  that,  I  don't  know 
how  I  could  characterize  it. 

Q      What  was  your  impression? 

A      I'm  not  sure  I  had  one.    I  just  passed  the 
information  along  to  him. 

Q      But  did  Mr.  Lindsey  indicate  to  you  that  he 
was  aware  of  such  RTC  referrals  during  the  course  of 
the  conversation  that  you  had  with  him  the  on  or 
about  the  October  4,  1993? 

A      I  don't  recall. 

Q      And  when  you  say  that  you  don't  recall,  you 
don't  have  any  ~ 

A      It  was  a  very  brief  conversation. 
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1  Q      About  how  long? 

2  A      Seconds. 

3  Q      Less  than  a  minute? 

4  A      Probably. 

5  Q      And  what  did  you  say  to  Mr.  Lindsey? 

6  A      To  the  best  that  I  can  tell,  I  told  him  the 

7  information  that  I  had  obtained. 

8  Q      Now,  and  that  was  that  there  were  RTC 
criminal  referrals  in  which  the  President  had  been 
named  as  a  possible  witness? 

A      No.    I  have  think  it  was  the  Jeff  Gerth. 

Q      We've  lost  you. 

A      I  think  it  was  information  that  Jeff  Gerth 
had  informed  us  that  RTC  criminal  referrals  had  been 
made  regarding  Whitewater  and  —  or  regarding  Madison 
rather  and  they  did  not  involve  the  Clintons.    I 
don't  think  it  was  anything  more  than  that. 

Q      So  you  did  not  advise  Mr.  Lindsey  that  the 
referrals  in  any  way  referenced  the  Clintons; 
correct? 

A      No,  I'm  not  sure  I  understand  your 
question.    I  think  what  I  told  him  is  what  I  just 
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1  said. 

2  Q      Could  you  just  state  it  one  more  time? 

3  Because  I'm  a  little  bit  confused.   Maybe  it's 

4  because  we're  on  the  telephone. 

5  MR.  HADDON:    I  don't  think  the  telephone's 

6  got  anything  to  do  with  it  frankly.    Let  me  have  our 

7  reporter  read  it  back  to  you. 

8  (The  reporter  read  the  record  as  requested.) 

9  BY  MR.  GIUFFRA: 

10  Q      Well,  in  his  Congressional  testimony  in  the 

1 1  summer  of  1994  and  I'm  quoting  at  page  409  of  the 

12  printed  transcript,  Mr.  Lindsey  says,  "well,  I 

13  believe  what  I  probably  indicated  to  him  was  that  I'd 

14  spoken  with  Jim  Lyons,  that  they  were  press  inquiries 

15  about  criminal  referrals.   That  it  was  my 

16  understanding  that  there  were  criminal  referrals  that 

17  had  to  do  with  Madison  and  that  I  understood  that  the 

18  Clintons  were  mentioned  in  those  referrals  but  that 

19  were  not  targets  or  the  subjects  of  those 

20  referrals." 

21  Now,  what  you  are  telling  me  now  is  that 

22  you  did  not  mention  the  fact  that  the  Clintons  were 
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1  mentioned  in  the  referrals  to  Mr.  Lindsey? 

2  A      No,  that  isn't  what  I  said.   That  isn't 

3  what  I  said  a  few  minutes  ago  and  that's  not  what  I'm 

4  saying  now. 

5  Q      Well,  did  you  mention  the  fact  that  the 

6  Clintons  were  mentioned  in  the  referrals  to 

7  Mr.  Lindsey? 

8  A      I  mentioned  as  best  as  I  can  recall, 

9  Counselor,  exactly  what  I've  already  testified  to. 

10  Q      Well,  it's  little  bit  unclear  what  you 

1 1  testified  to. 

12  A      Not  to  me  it  isn't. 

13  Q      Well,  it  is  to  me. 

14  A      I'm  sorry  for  that. 

15  Q      And  my  question  is  a  simple  question.    Did 

16  you  state  to  Mr.  Lindsey  on  or  about  October  4,  1993 

17  that  it  was  your  understanding  that  the  Clintons  were 

18  mentioned  in  the  RTC  criminal  referrals? 

19  A      I  already  answered  the  question. 

20  Q      Well,  I'd  like  you  to  try  to  answer  it, 

21  again. 

22  A      I  already  answered  it  twice. 
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1  Q      You  have  not  answered  the  question. 

2  A      This  is  the  third  time. 

3  Q      Why  don't  we  have  the  reporter  read  the 

4  question  back. 

5  A      You'll  get  the  same  answer. 

6  Q      Which  is  what? 

7  A      I've  already  answered  your  question  twice. 

8  You  are  wasting  my  time  and  everybody  else's. 
MR.  COLE:    Mr.  Giuffra,  why  don't  you  try 

to  articulate  for  Mr.  Lyons  what  it  is  that  you  don't 
understand  about  his  answer  so  that  we  can  try  to  the 
narrow  this  down  and  wind  up  this  deposition. 

MR.  GIUFFRA:    What  1  would  like  to  know  is 
whether  he  mentioned  to  Mr.  —  whether  he  stated  to 
Mr.  Lindsey  his  understanding  that  the  Clintons  were 
mentioned  in  the  referrals. 

MR.  COLE:    My  notes  say  that  I  just  took 
from  what  he  said  that  he  said  the  Clintons  that  the 
referral  did  not  involve  the  Clintons  but  that 
doesn't  answer  your  question? 

BY  MR.  GIUFFRA: 
Q      Is  that  your  testimony  that  you  did  not 
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1  tell  him  ~  that  you  told  him  that  the  referrals  did 

2  not  involve  the  Clintons? 

3  A      My  testimony  is  as  I've  given  it. 

4  Q      Do  you  want  to  have  the  reporter  read  his 

5  answers  back  because  Mr.  Cole's  notes  ~ 

6  MR.  COLE:    My  notes  are  of  what  Mr.  Gerth 

7  said  so  maybe  perhaps  that's  the  confusion. 

8  THE  WITNESS:    I  wouldn't  have  told  Lindsey 
anything  more  or  anything  less  than  what  we  learned 
from  Gerth. 

BY  MR.  GIUFFRA: 

Q      And  did  Gerth  mention  to  you  — 

A      I  didn't  talk  to  Gerth. 

Q      Did  you  learn  ~  you  have  spoken  to 
Ishkoff? 

A      Came  to  me  through  Loretta  Lynch,  Jim  Blair 
or  both  of  them. 

Q      Did  you  have  any  understanding  from  Lynch 
or  Blair  that  Gerth  was  indicating  that  the  Clintons 
were  mentioned  in  the  referrals? 

A      I  understood  that  the  Clintons  not  to  be 
named. 
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1  Q      In  any  way  in  the  referrals? 

2  A      I  didn't  go  into  that.    You  know,  I  was 

3  getting  this  information,  Counselor,  second-  and 

4  possibly  third-hand.    I  took  it  for  what  it  was  and  I 

5  passed  it  along.    It's  as  simple  as  that. 

6  Q      All  right.    Did  you  have  any  subsequent 

7  conversations  with  Mr.  Lindsey  in  which  he  indicated 

8  that  he  had  advised  the  President  of  what  you  had 

9  told  him? 

10  A      I  don't  recall.   I  assume  that  he  did 

1 1  advise  the  President. 

12  Q      Why  do  you  assume  that  he  did  advise  the 

13  President? 

14  A      He  testified  that  he  did,  didn't  he? 

15  Q      Other  than  from  the  fact  that  he  testified, 

16  that  he  advised  the  President,  do  you  have  any  other 

17  knowledge  that  Mr.  Lindsey  advised  the  President  of 

18  the  referrals? 

19  A      We  may  have  had  a  subsequent  conversation 

20  when  he  told  me  he  told  the  President. 

21  Q      Well,  did  you  have  such  a  conversation? 

22 A      I  said  we  may  have.    1  don't  recollect. 
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1  Bruce  says  he  told  him.    If  he  says  he  told  him,  he 

2  told  him. 

3  Q      Okay.    Did  you  have  any  other  subsequent 

4  conversations  with  Mr.  Lindsey  that  you  can  recollect 

5  about  the  RTC  criminal  referrals? 

6  A      I  don't  think  so.    Certainly  nothing  that  I 

7  can  recollect  now. 

8  MR.  GIUFFRA:    Could  you  give  me  one  second 

9  here. 

10  THE  WITNESS:    Sure. 

1 1  (Discussion  off  the  record.) 

12  MR.  GIUFFRA:    1  have  no  further  questions. 

13  Thank  you  have  much  for  your  patients,  Mr.  Cole. 

14  MR.  COLE:    I  don't  have  any  questions  at 

15  this  time.    I  would  like  to  state  for  the  record  that 

16  in  addition  to  the  fact  that  this  deposition  has  gone 

17  on  longer  than  I  expected,  I  did  not  anticipate  in 

18  today's  deposition  reviewing  substantive  issues 

19  concerning  Mr.  Lyon's  report  on  Whitewater 

20  Development  Corporation. 

21  I  certainly  have  questions  for  him  about 

22  that  report  and  about  the  documents  that  he  has 
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1  produced  to  the  special  committee  but  I  don't  think 

2  this  is  the  appropriate  time  for  that  and  I  think 

3  although  Mr.  Lyons  may  regard  it  as  unfortunate  it  is 

4  probably  inevitable  that  he  will  be  back  for  a 

5  deposition  here  and  I  will  defer  my  questions  until 

6  that  time. 

7  MR.  GIUFFRA:    Okay.    Thank  you  very  much. 

8  Mr.  Lyons,  this  concludes  the  deposition. 

9  THE  WITNESS:    Thank  you. 

10  (Whereupon,  at  8:50  p.m.,  the  deposition 

1 1  was  concluded.) 

1 2  

13  JAMES  M.  LYONS 
14 

15 
16 
17 
18 
19 
20 
21 
22 
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1  PROCEEDINGS 

2  MR.  DINH:    Good  afternoon,  Ms.  Yanda.    I 

3  apologize  for  keeping  you  waiting.    We  had  hearings 

4  this  morning.    As  schedules  go,  the  hearings  are 

5  probably  the  most  hectic. 

6  As  you  know,  my  name  is  Viet  Dinh.    I'm 

7  with  the  Majority  staff  of  the  Special  Committee  to 

8  investigate  Whitewater  Development  Corporation  and 

9  related  matters. 

10  The  Special  Committee  was  created  by  Senate 

1 1  Resolution  120  to  be  administered  by  the  Senate 

12  Committee  on  Banking  and  Housing  Affairs  to  conduct 

13  an  investigation  into  Whitewater  Development 

14  Corporation,  Madison  Guaranty  Savings  &  Loan 

15  Association,  Capital  Management  Services,  the 

16  Arkansas  Development  Finance  Authority  and  other 

17  related  matters. 

18  Section  1(b)(2)(a)  of  Resolution  120 

19  authorizes  investigation  and  public  hearings  into 

20  whether  any  person  has  improperly  handled 

21  confidential  Resolution  Trust  Corporation  ~  I  will 

22  refer  to  that  from  now  on  as  RTC  —  information  from 

1  the  RTC  relating  to  Madison  Guaranty  Savings  &  Loan 

2  Association  or  Whitewater  Development  Corporation. 

3  Section  1(b)(2)(b)  of  Resolution  120 

4  authorizes  investigation  and  public  hearings  into 

5  whether  the  White  House  has  engaged  in  improper 

6  contacts  with  any  other  agency  or  department  in  the 

7  government  with  regard  to  confidential  RTC 

8  information  relating  to  Madison  and  Whitewater. 

9  Section  1(b)(2)(d)  of  the  same  resolution 

10  authorizes  investigation  and  hearings  into  whether 

1 1  RTC  employees  have  been  improperly  importuned, 

12  prevented,  restrained  or  deterred  in  conducting 

13  investigations  or  making  enforcement  regulations  with 

14  regard  to  Whitewater.   Roughly  those  are  the  subjects 

15  we  will  cover  in  today's  deposition. 

16  I  should  tell  you  this  deposition  is  being 

17  taken  in  advance  of  public  hearings  to  be  held 

18  sometime  in  November  of  this  year.   We  have  not 

19  decided  who  will  be  among  the  final  witnesses  at  such 

20  hearings.   We  will  notify  you  in  advance  if  you  are 

21  indeed  among  such  witnesses. 

22  The  stenographer  will  prepare  a  record  of 
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1  questions  and  answers.   The  deposition  transcripts 

2  will  be  treated  as  committee  confidential  until  the 

3  commencement  of  public  hearings.   At  that  time  the 

4  transcripts  may  be  made  public  in  whole  or  in  part. 

5  Prior  to  the  hearings  you  will  receive  a 

6  letter  from  the  committee  telling  you  you  may  come  to 

7  the  Senate  to  review  the  transcript  of  your 

8  deposition  and  make  note  of  any  corrections  for 

9  transcription  on  an  errata  sheet.   That  provision  of 

10  the  transcript  is  for  the  limited  purpose  of  review, 

1 1  and  the  information  should  not  be  disclosed  for  any 

12  other  reasons  to  the  press  or  any  other  witnesses  or 

13  to  the  general  public. 

14  THE  WITNESS:   You  are  saying  I  have  to  come 

15  to  the  Senate  to  review  my  transcripts? 

16  MR.  OrNH:    Yes.   Those  are  the  terms  of  the 

17  confidentiality  agreement  that  was  agreed  to  between 

18  the  Minority  and  Majority  staff 

19  MR.  KRAVITZ:    I  should  just  say,  as  a 

20  general  rule,  witnesses  are  required  to  come  to  the 

21  Senate  to  review  their  transcripts  because  those 

22  transcripts  are  confidential  and,  under  our  security 

6 

1  procedures,  can't  leave  the  secure  offices  at  the 

2  Senate  in  which  they  are  stored. 

3  Exceptions  have  been  made  in  the  past  for 

4  out-of-town  witnesses,  and  we  should  just  discuss 

5  that  with  your  lawyers  and  my  prediction  is  that 

6  something  could  be  worked  out.    It  would  have  to  be 

7  approved  by  the  chairman  and  the  ranking  member.   But 

8  in  the  past  arrangements  have  been  worked  on. 

9  MR.  DINH:    If  you  are  indeed  called  to 

10  testify  at  the  public  hearings,  you  will  be  provided 

1 1  with  your  actual  copy  of  your  deposition  transcript 

12  four  days  in  advance  of  your  testimony,  again  for  the 

13  limited  purpose  of  preparing  yourself  for  those 

14  hearings  and  not  to  be  discussed  with  other  witnesses 

15  or  to  be  released  to  the  public. 

16  You  may  be  represented  by  counsel,  and  as  I 

17  see,  Mr.  Warin,  Mr.  Fowler  and  another  gentleman 

18  whose  name  I  have  misplaced  in  my  mind  - 

19  MR.  ST.  CLAIR:    My  name  is  St.  Clair.   I 

20  represent  the  Resolution  Trust  Corporation. 

21  MR.  DINH:    Thank  you  ~  are  here  in  this 

22  deposition.   Objections  to  the  form  of  the  questions 
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1  will  be  noted  for  the  record.   Your  counsel  may 

2  object  on  two  grounds  and  give  you  instructions  not 

3  to  answer.   That  is  scope  and  privilege. 

4  I  should  tell  you  that  the  committee 

5  chairman  will  ultimately  rule  on  objections  where  the 

6  witness  refuses  to  answer  the  question. 

7  MR.  ST.  CLAIR:    My  name,  as  I  said,  is 

8  Muncell  St.  Clair.    I  represent  the  RTC. 

9  Ms.  Yanda  and  other  witnesses  are  appearing 

10  because  of  the  request  of  the  Special  Committee.   As 

1 1  to  depositions  of  RTC  employees,  the  RTC  is  not 

12  waiving  any  applicable  privilege  as  a  result  of  its 

13  employees  appearing  and  answering  questions. 

14  However,  the  RTC  is  not  going  to  be 

15  asserting  any  applicable  privileges  during  this 

16  deposition,  and  Ms.  Yanda  is  free  to  testify.   As  I 

17  said,  our  understanding  is  that  her  testimony  and  the 

18  information  she  gives  does  not  waive  any  applicable 

19  privilege. 

20  MR.  DINH:    Swear  in  the  witness,  please. 

21  Whereupon, 

22 JULIE  FRY  YANDA 

1  was  called  as  a  witness  and,  having  first  been  duly 

2  sworn,  was  examined  and  testified  as  follows: 

3  EXAMINATION 

4  BY  MR.  DINH: 

5  Q      State  your  name  for  the  record. 

6  A      Julie  Fry  Yanda. 

7  Q      What  is  your  address? 

8  A      Home  address? 

9  Q      Office. 
10 

1 1  A      My  office  address  is  4900  Main 

12  Street  in  Kansas  City,  Missouri. 
13 

14 

15  Q      Can  you  give  us  your  office  phone 

16  number. 

17  A      My  office 

18  number  is  968-7211. 

1 9  Q      From  the  time  you  received  notice  of  this 

20  deposition,  have  you  had  any  conversations  with 

21  anybody  besides  your  counsel  and  your  immediate 

22  family  members  about  the  subjects  that  you  are  called 
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1  here  to  testify  about? 

2  A      No,  I  have  not. 

3  Q      Have  you  been  interviewed  or  questioned 

4  under  oath  by  any  investigative  agency  or  individual 

5  about  the  substance  or  subject  matter  that  you  have 

6  been  called  to  testify  about? 

7  A      Under  oath? 

8  MR.  WARIN:    Historically? 

9  MR.  DINH:    Yes. 

10  MR.  WARIN:   You  ought  to  identify  earlier 

1 1  interviews. 

12  THE  WITNESS:    I  haven't  been  under  oath, 

13  but  I  have  been  interviewed. 

14  BY  MR.  DINH: 

15  Q      Are  these  by  the  Special  Counsel  or 

16  Independent  Prosecutor? 

17  A      The  first  one  was  with  the  FBI  agents  who 

18  worked  on  behalf  of  the  Independent  Counsel.   Then  I 

19  was  interviewed  by  one  of  the  attorneys  for  the 

20  Independent  Counsel's  office.   Then  I  was  interviewed 

2 1  by  the  House  ~  some  attorneys  for  the  House  Banking 

22  Committee. _^_ 

1  Q      When  you  say  Independent  Counsel,  do  you 

2  mean  Mr.  Starr? 

3  MR.  WARIN:    I  don't  know  that  she  knows 

4  whether  it  was  Starr  or  Mr.  Fiske. 

5  BY  MR.  DINH: 

6  Q      Approximately  when  were  you  interviewed  by 

7  the  FBI  agents  representing  Independent  Counsel? 

8  A      In  May  of  1994. 

9  Q      When  were  you  contacted  by  the  attorneys 

10  representing  the  Independent  Counsel? 

11  A      November  of  1994. 

12  Q      You  gave  testimony  to  the  House  this  past 

13  summer  of  1995? 

14  A      I  was  interviewed. 

15  Q      You  were  not  called  as  a  witness? 

16  A      No,  sir. 

17  Q      Do  you  know  what  the  approximate  month  that 

18  was  this  summer  for  the  House  interviews? 

19  A      I'm  sorry.    1  don't  recall. 

20  Q      I  will  ask  you  a  little  bit  about  your 

21  professional  background.   Who  do  you  work  for  now? 

22  A      The  Resolution  Trust  Corporation, 
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1  professional  liability  section. 

2  Q      What  is  your  current  position  there? 

3  A      Senior  counsel. 

4  Q      What  office  are  you  based  out  of? 

5  A      Kansas  City. 

6  Q      How  long  have  you  been  at  that  position? 

7  A      Since  May  of -- since  May  of  1994. 

8  Q      When  did  you  join  the  Resolution  Trust 

9  Corporation? 

10  A      January  of  1991. 

1 1  Q      Can  you  give  us  a  history  as  to  the 

12  positions  you  held  since  January  1991  with  the  RTC. 

13  A      I  was  the  section  chief 

14  Q      This  is  starting  in  January  1991? 

15  A      When  I  began  work  in  January  1991,  and  I 

16  remained  section  chief  until  I  was  made  senior 

17  counsel  in  May  of  1994. 

18  Q      Section  chief  of  what  section? 

19  A      The  professional  liability  section. 

20  Q      Have  you  been  with  the  Kansas  City  office 

21  since  January  1 99 1  ? 

22  A      Yes,  sir.  


1  Q      Can  you  give  us  a  brief  history  of  your 

2  professional  experience  prior  to  joining  the  RTC? 

3  A      I  graduated  from  the  University  of  Missouri 

4  at  Kansas  City  law  school  in  1979.    I  went  to  work 

5  for  a  labor  law  firm  in  Kansas  City.    I  stayed  with 

6  them  for  approximately  one,  year  and  then  I  joined 

7  the  law  firm  of  Pat  Hartigan  and  eventually  was  made 

8  a  partner.    It  was  Hartigan  &  Yanda.   I  stayed  with 

9  Mr.  Hartigan  until  December  of  1990. 

10  Q      Then  your  next  position  was  with  the  RTC? 

1 1  A      Yes,  sir. 

12  Q      What  kind  of  work  did  you  do  as  a  partner 

13  at  Hartigan  &  Yanda? 

14  A      Our  emphasis  was  in  fidelity,  surety, 

15  construction  contract  law. 

16  Q      Did  you  do  any  criminal  work?   Did  you  do 

17  any  criminal  representation,  defense  or  investigation 

18  while  you  were  at  Hartigan  &  Yanda? 

19  A      In  the  context  of  representing  some  of  my 

20  clients,  there  would  be  allegations  of  criminal 

21  misconduct  that  may  be  raised  or  interspersed  in  the 

22  defense  of  some  of  the  claims  that  I  worked  on.    In 
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1  that  context,  yes. 

2  Q      But  your  primary  reason  for  representing  a 

3  client  is  not  with  respect  to  criminal  matters  but 

4  those  arise  only  as  ancillary  matters  to  your 

5  representation  of  them  relating  to  fidelity,  surety 

6  and  construction  contract  law? 

7  A      No,  sir.    By  the  nature  of  the  work, 

8  criminal  allegations  were  sometimes  the  very 

9  fundamental  basis  of  the  claims  that  were  made, 

10  particularly  under  fidelity  law. 

1 1  Q      Approximately  —  and  I'm  not  asking  for  any 

12  exact  figures  here  ~  what  percentage  of  your  work 

13  dealt  with  criminal  matters  such  as  the  ones  you  just 

14  described? 

15  A      In  the  context  of  fidelity  and  surety 

16  work? 

17  Q      And  construction  contract  law,  what  percent 

18  of  your  practice? 

19  A      The  fidelity  and  surety  portion  of  my 

20  practice  was  approximately  50  percent  of  what  I  did. 

21  Q      What  portion  of  that  usually  involved 

22  criminal  allegations  or  defense  or  investigation? 


1  A      They  were  always  interspersed  in  one  form 

2  or  another,  sir,  in  the  context  of  the  fidelity 

3  claims. 

4  Q      Let  me  ask  you  about  your  employment  at  the 

5  RTC.    Who  did  you  report  to  when  you  were  section 

6  chief  of  the  PLS  section  in  Kansas  City? 

7  A      At  what  point  in  time? 

8  Q      Well,  why  don't  we  start  in  1993,  January 

9  of  1993  and  go  on  until  the  end  of  1994,  and  I  know 

10  that  that  encompasses  your  elevation  to  senior 

1 1  counsel  after  May  of  1994. 

12  A      You  want  me  to  start  in  January  of  1993? 

13  Q      Yes. 

14  MR.  WARIN:    The  question  is  who  did  you 

15  report  to. 

16  THE  WITNESS:    My  supervisor  was  Russ 

17  Kaufman,  and  I  —  the  regional  counsel  for  the  Kansas 

18  City  office  was  Glion  Curtis.    I  had  a  broken  line 

19  reporting  to  Tom  ~  David  Eisenstein  and  Tom  Hindes. 

20  BY  MR.  DINH: 

21  Q      David  Eisenstein  and  Tom  Hindes  are 

22  attorneys  in  Washington,  D.C.? 
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1  A      Yes,  sir,  with  the  professional  liability 

2  section. 

3  Q      Mr.  Curtis  and  Mr.  Kaufman  both  are  based 

4  in  Kansas  City? 

5  A      Yes. 

6  MR.  KRAVITZ:    You  mean  at  the  time. 

7  MR.  DINH:    At  the  time  I  mean. 

8  BY  MR.  DINH: 

9  Q      By  "broken  line,"  you  mean  you  reported 

10  through  Mr.  Kaufman  and  Mr.  Curtis  to  Mr.  Eisenstein 

1 1  and  Mr.  Hindes? 

12  A      No,  sir.    On  substantive  matters,  I  would 

13  report  to  Mr.  Hindes.   On  administrative  matters  and 

14  reporting  line  structures,  my  boss  was  Glion  Curtis 

15  and  Russ  Kaufman. 

16  Q      Can  you  tell  me  when  that  reporting 

17  relationship  changed? 

18  A      In  1994. 

19  Q      Approximately  what  month? 

20  A      It  was  in  the  spring.    I'm  sorry,  I  don't 

21  know  the  month. 

22 Q      Do  you  know  approximately  how  many  months 

16 

1  you  were  in  this  new  reporting  relationship  before 

2  you  were  made  senior  counsel  in  May  of  1994? 

3  A      The  new  reporting  structure? 

4  Q      Right. 

5  A      I'm  sorry,  I  don't  understand. 

6  Q      You  stated  you  did  not  recall  when  in  the 

7  spring  the  reporting  relationship  changed.   I'm 

8  trying  to  refresh  your  memory  by  pegging  it  to  when 

9  your  personal  situation  changed  with  respect  to  the 

10  title  of  your  job  in  May  of  1994. 

1 1  A      I'm  sorry.    I  just  don't  recall. 

12  Q      To  whom  did  you  report  in  the  spring  of 

13  1994? 

14  A      When  the  reporting  lines  changed,  I 

15  reported  directly  to  Washington,  to  Mr.  Hindes. 

16  Q      You  no  longer  reported  even  on 

17  administrative  matters  to  Glion  Curtis  or 

18  Mr.  Kaufman? 

19  A      No,  sir. 

20  Q      What  prompted  the  change? 

21  MR.  WARIN:   To  the  best  of  your  knowledge, 

22  if  you  know. 
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1  THE  WITNESS:    I  don't  know  what  prompted 

2  it.    I  know  that  there  was  a  document  that  was  issued 

3  that  changed  the  reporting  line. 

4  BY  MR.  DINH: 

5  Q      Who  issued  the  document,  do  you  know? 

6  A      One  was  issued  by  Ellen  Kulka  and  the  other 

7  by  Jack  Ryan. 

8  Q      And  Ms.  Kulka  at  the  time  was  general 

9  counsel  of  the  RTC? 

10  A      Yes,  sir. 

1 1  Q      What  was  Mr.  Ryan's  position  at  the  time? 

12  A      I  think  —  he  was  the  head  of  the  agency. 

13  Q      He  was  above  your  pay  grade,  in  any  event. 

14  MR.  WARIN:    Way  above  it. 

15  BY  MR.  DINH: 

16  Q      Has  that  reporting  relationship  continued 

17  after  you  were  made  senior  counsel? 

18  A      Yes,  sir. 

19  Q      To  the  present  day? 

20  A      Yes,  sir. 

21  Q      With  respect  to  your  position  as  section 

22  chief,  how  many  employees  did  you  have  immediate 


1  supervisory  authority  over? 

2  A      At  what  point  in  time? 

3  Q      Starting  in  January  of  1993  through  the 

4  present. 

5  MR.  KRAVITZ:    She  is  not  section  chief 

6  anymore. 

7  BY  MR.  DINH: 

8  Q      Well,  through  May  of  1994  then. 

9  A      I  at  that  time  supervised  the  staff  of  the 

10  Kansas  City  professional  liability  section  office. 

1 1  Q      How  many  attorneys  approximately  were  in 

12  that  section? 

13  A      There  were  in  January  of  1993  approximately 

14  10  lawyers. 

15  Q      Mr.  Phil  Adams  and  Ms.  Karen  Carmichael 

16  were  among  those  lawyers? 

17  A      In  January  1993,  yes. 

18  Q      When  did  they  stop  being  lawyers  under  your 

19  supervision? 

20  A      Excuse  me.    I'm  going  to  have  to  correct 

21  something.    I  do  not  recall  when  Phil  Adams  began 

22  work  with  the  professional  liability  section  office. 
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1  Karen  Carmichael  was  certainly  there  in  January  of 

2  1993,  but  I  just  don't  remember  when  Mr.  Adams 

3  started. 

4  Q      Are  they  still  under  your  supervision? 

5  A      Karen? 

6  Q      Yes,  Karen  Carmichael. 

7  A      Yes. 

8  Q      Karen  Carmichael  is  still  under  your 

9  supervision  right  now? 

10  A      As  senior  counsel,  yes. 

1 1  Q      Was  she  under  your  supervision  at  all  times 

12  you  were  the  PLS  section  chief? 

13  A      Yes,  she  would  have  been. 

14  Q      And  Mr.  Adams? 

15  A      Yes,  sir.    As  long  as  they  were  with  the 

16  professional  liability  section,  they  were  under  my 

17  supervision. 

18  Q      Is  Mr.  Adams  still  in  your  supervision  now 

19  as  senior  counsel? 

20  A      Yes,  sir. 

21  Q      What  does  the  professional  liability 

22  section  do? 


1  A      We  investigate  the  professional  liability 

2  claims  arising  out  of  failed  financial  institutions. 

3  Q      By  "professionals"  you  mean  accountants, 

4  officers,  directors  and  officers? 

5  A      Yes,  sir. 

6  Q      These  are  civil  investigations? 

7  A      Yes,  sir.    That  role  changed  with  the  June 

8  17,  1993  directive. 

9  Q      But  before  June  17,  1993,  your  function  was 

10  primarily  civil? 

1 1  A      Primarily,  yes. 

12  Q      Exclusively  civil? 

13  A      No,  because  we  would  interplay  with  the 

14  criminal  group  because  sometimes  the  criminal 

15  referrals  would  impact  particularly  on  a  fidelity 

16  bond  claims  and  we  had  to  be  careful  to  try  and 

17  coordinate  those  efforts. 

18  Q      Your  primary  responsibility  was  over  civil 

19  claims? 

20  MR.  WARIN:    I  think  she  has  testified  to 

21  that. 

22  BY  MR.  DINH: 
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1  Q      Yes? 

2  A      That  was  the  primary  focus  of  my  work, 

3  yes. 

4  MR.  KRAVITZ:    So  we  are  clear,  you  are 

5  still  talking  about  the  pre-June  17  ~ 

6  MR.  DINH:   Yes. 

7  BY  MR.  DINH: 

8  Q      By  the  criminal  section,  do  you  mean  the 
investigations  section? 

A      The  criminal  group  that  Mr.  lorio  created 
inside  the  Kansas  City  investigators  unit,  yes. 

Q      Mr.  lorio,  is  that  Richard  lorio? 

A      Yes. 

Q      What  is  his  position  in  the  investigations 
unit? 

A      His  title  has  changed  throughout  the  years 
but  he  currently  is  the  field  investigative  officer. 

Q      What  was  his  title  in  1993? 

A      I  don't  recall. 

Q      Was  he  a  head  of  the  investigations  unit? 

A      Yes,  sir,  in  the  Kansas  City  office. 

Q      Did  there  come  a  time  when  you  became  aware 

22 

1  of  Madison  Savings  &  Loan  Association? 

2  A      Yes. 

3  Q      Can  you  tell  me  approximately  when  you  were 

4  first  aware  of  that  association  and  under  what 

5  context? 

6  A      In  the  spring  of  1991. 

7  Q      How  did  you  come  about  this  knowledge? 

8  A      I  was  asked  by  Washington  PLS  to  secure  the 

9  regional  office  sign-offs  on  an  authority-to-settle 

10  memorandum  involving  that  institution. 

11  Q      An  office  sign-off  on  the  ~ 

12  A      The  regional  office  sign-off  for  the 

13  authority-to-settle  memorandum  out  of  Madison. 

14  Q      Can  you  explain  to  me  what  an 

15  authority-to-settle  memorandum  is? 

16  A      It  is  the  mechanism  that  we  in  professional 

17  liability  section  use  to  secure  authority  to  either 

18  initiate  or  settle  litigation. 

19  Q      What  litigation  was  this  involving?   Was 

20  this  involving  the  professional  liability  claims 

21  arising  out  of  Madison  Guaranty? 

22  A      The  accountant. 
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1  MR.  WARIN:   A  professional? 

2  BY  MR.  DINH: 

3  Q      Exactly. 

4  A      The  account  liability  claim  out  of  Madison, 

5  yes. 

6  Q      Do  you  know  the  name  of  the  accountant? 

7  A      No,  sir. 

8  Q      Do  you  know  what  company  he  was  working 

9  for? 

10  A      No,  sir. 

1 1  Q      Was  this  the  Frost  &  Company  litigation? 

12  A      I'm  sorry,  sir.    I  don't  know. 

13  MR.  WARIN:    She  wasn't  involved  in  it. 

14  BY  MR.  DINH: 

15  Q      Which  leads  me  to  my  next  line  of 

16  questioning.    What  exactly  do  you  mean  by  a  regional 

17  office  sign-off? 

18  A      In  1991,  there  were  approximately  six  to 

19  eight  different  signature  lines  that  you  had  to  get 

20  signed  off  on  in  order  to  have  an  authority  memo 

21  approved  in  this  agency.   At  least  two  of  those 

22  signature  lines  involved  the  regional  offices.   In 


1  our  case  it  was  Mr.  Curtis,  who  was  our  regional 

2  counsel,  and  our  vice  president,  one  of  our  vice 

3  presidents,  who  would  sign  off    His  name  was 

4  Mr.  Thompson. 

5  Q      Jim  Thompson? 

6  A      Yes. 

7  Q      They  asked  you  or  one  of  them  asked  you  to 

8  look  at  this  memorandum  ~ 

9  A      No. 

10  MR.  WARIN:    I  think  her  testimony  was 

1 1  somebody  in  Washington  in  the  PLS  section  contacted 

12  her  and  said  could  you  get  these  two  sign-offs  on  a 

13  settlement  that  Washington  was  doing. 

14  BY  MR.  DINH: 

15  Q      Can  you  tell  me  who  the  person  in 

16  Washington  is? 

17  A      Sitting  here  today,  I  just  don't  recall  who 

18  it  was. 

19  Q      Could  it  have  been  April  Breslaw? 

20  A      I  just  don't  know,  sir. 

21  Q      So,  you  were  not  involved  substantively  in 

22  the  sign-off  itself?   That  was  Mr.  Curtis  and 
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1  Mr.  Thompson's  authority  and  responsibility? 

2  A      Yes,  sir.    There  was  no  delegated  authority 

3  to  the  field  personnel. 

4  Q      But  the  call  came  to  you  in  order  to  get 

5  these  sign-offs? 

6  A      Yes,  because  I  headed  up  the  regional 

7  office  of  the  professional  liability  section. 

8  Q      What  steps,  if  any,  did  you  take  in  order 

9  to  respond  to  this  request? 

10  A      I  physically  carried  them  to  Mr.  Curtis's 

1 1  office  and  to  Mr.  Thompson's  office. 

12  Q      And  were  they  signed  off? 

13  A      Yes. 

14  Q      While  you  were  there,  in  your  presence? 

15  A      Timewise,  I  don't  recall.   I  don't  recall 

16  if  they  physically  signed  them  off  in  my  presence  or 

17  not. 

18  Q      But  they  were  done  fairly  expeditiously 

19  when  you  walked  them  to  their  offices? 

20  MR.  WARIN:    She  didn't  have  a  recollection, 

21  Viet. 

22 THE  WITNESS:    I  don't  recall. 
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1  MR.  DINH:    Contemporaneous  or  not,  whether 

2  they  were  done  in  her  presence.  Now  I'm  moving  on  to 

3  what  kind  of  time  frame  it  was.    Whether  or  not  she 

4  had  a  recollection  with  respect  to  them  signing  in 

5  her  presence  is  a  completely  different  matter  to 

6  whether  they  were  signed  somewhat  contemporaneously 

7  in  the  same  time  frame  as  when  she  brought  them  back 

8  to  their  offices. 

9  I  would  appreciate  if  you  would  permit  the 

10  witness  to  answer  the  questions.   You  can  state  your 

1 1  objections  as  to  the  form  of  the  questions,  and  I 

12  certainly  would  try  my  best  to  clarify  the 

13  questions. 

14  MR.  WARIN:    That  was  an  unclear  question. 

15  My  effort  was  to  try  to  clarify  that  for  you. 

16  MR.  KRAVITZ:    Is  there  still  a  question 

1 7  pending? 

18  MR.  DINH:    Yes. 

19  BY  MR.  DINH: 

20  Q      Did  they  sign  it  fairly  promptly  after  you 

21  brought  it  to  their  attention? 

22  A      I  don't  recall. 
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1  Q      Thank  you. 

2  When  was  the  next  time  you  became  involved 

3  or  became  aware  of  Madison  Guaranty? 

4  A      The  vice  president  of  our  office  ~ 

5  Q      The  same  vice  president,  Mr.  Thompson? 

6  A      Yes.    He  called  me,  I  believe,  in  the  fall 

7  of  1991. 

8  Q      And  what  was  the  purpose  of  this  call? 

9  A      It  was  a  newspaper  article  relating  to 

10  Madison  that  had  appeared  in  some  East  Coast  paper. 

1 1  He  asked  me  if  1  could  get  some  information  for  him. 

12  Q      Do  you  know  by  what  means  did  he  come  about 

13  to  know  about  this  newspaper  article,  Mr.  Thompson? 

14  A      Do  I  know  how  he  — 

15  Q      Yes.    Did  he  tell  you  where  he  got  this 

16  newspaper  article  at  the  time? 

17  A      Yes.    It  was  in  the  Kansas  City  Star. 

18  Q      It  was  not  an  East  Coast  newspaper  article? 

19  A      Yes.    1  mean  it  was  an  East  Coast  newspaper 

20  article. 

21  MR.  KRAVITZ:    She  said  it  was  in  the  Kansas 

22  City  - 
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1  THE  WITNESS:    It  was  the  Kansas  City  Star. 

2  It  was  an  AP  article. 

3  BY  MR.  DINH: 

4  Q      It  was  filed  in  the  East  Coast?   Is  that 

5  what  you  mean  by  an  East  Coast  newspaper  article? 

6  A      Yes. 

7  Q      What  exactly  did  this  newspaper  article  say 

8  with  respect  to  Madison  Guaranty  Savings  &  Loan 
Association? 

A      I  don't  know  that  I  read  it. 

Q      But  you  were  just  simply  asked  to  gather 
some  information  regarding  Madison? 

A      Yes,  sir. 

Q      And  what  steps  did  you  take,  if  any,  in 
response  to  this  request? 

A      I  contacted  April  Breslaw. 

Q      You  contacted  April  Breslaw  in  Washington, 
D.C.? 

A      Yes,  sir. 

Q      What  is  her  position  in  Washington,  D.C.? 

A      She  is  a  senior  attorney  with  the 
professional  liability  section  of  the  RTC. 
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1  Q      Why  did  you  contact  April  Breslaw? 

2  A      Because  Madison  was  her  case.   It  had  never 

3  been  sent  out  to  my  office  for  handling  or  any 

4  responsibilities. 

5  Q      That  is  within  the  PLS  section,  it  had 

6  never  been  sent  out  to  your  office? 

7  A      Yes,  sir. 

8  Q      So,  the  substantive  responsibility  for  the 

9  case  was  in  Washington,  D.C.  with  April  Breslaw  at 

10  the  time? 

1 1  A      Yes,  sir.    And  at  all  times  thereafter. 

12  Q      And  at  all  times  thereafter. 

13  Did  she  respond  to  your  inquiry  in  any 

14  sense? 

15  A      Yes,  sir.    She  sure  did. 

16  Q      What  did  she  do? 

17  A      She  gave  me  the  information  that 

18  Mr.  Thompson  wanted  and  I  relayed  that  to 

19  Mr.  Thompson  and  that  was  the  end  of  it. 

20  Q      What  sort  of  information? 

21  A      I  don't  recall  the  specifics.   I  just 

22  recall  that  they  were  triggered  after  JT  read  this 
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1  newspaper  article. 

2  Q      Can  you  generally  tell  me  what 

3  information?   Did  it  relate  to  the  professional 

4  liability  claims  against  Madison?   Did  it  relate  to 

5  any  pending  criminal  investigation?  Can  you  tell  me 

6  the  general  subject  area  relating  to  Madison 

7  Guaranty? 

8  A      The  general  subject  matter  was  the 

9  investments  in  Whitewater  Development  Company. 

10  Q      Investment  by  whom? 

11  A      Mr.  Clinton. 

12  Q      By  Mr.  Clinton. 

13  Did  Mr.  Thompson  at  any  time  after  the  fall 

14  of  1991  approach  you  for  similar  information  or 

15  updates  regarding  Madison  Guaranty? 

16  A      At  any  time  after  1991? 

17  Q      Yes. 

18  MR.  WARIN:   Go  ahead. 

19  MR.  KRAVITZ:    I  would  just  -- 

20  MR.  DINH:    If  your  attorney  has  an 

21  objection,  he  can  state  it  for  the  record. 

22  THE  WITNESS:    It  was  Mr.  Kravitz  I  was 
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1  listening  to. 

2  MR.  DINH:    That  applies  to  Mr.  Kravitz  as 

3  well. 

4  MR.  WARIN:    Let  me  confer  with  my  client. 

5  (Counsel  conferred  with  the  witness.) 

6  MR.  DINH:    Before  the  reporter  reads  back 

7  the  question,  I  would  like  to  request  counsel  to 

8  permit  the  witness  to  answer  the  question  before  you 
confer  with  your  client. 

MR.  KRAVITZ:    I  have  yet  --  come  on  -- 

MR.  WARIN:    I  will  confer  with  my  client  as 
I  perceive  appropriate. 

MR.  DFNH:    I  think  I  am  entitled  to  an 
honest  unrehearsed  answer  ~ 

MR.  WARIN:   You  will  get  an  honest 
unrehearsed  answer.   Anything  I  confer  with  her  about 
is  legal  advice,  and  that  has  nothing  to  do  with 
honesty  and  to  suggest  otherwise  is  inappropriate  for 
any  committee  counsel  or  any  lawyer  to  say  to  another 
lawyer,  that  when  one  confers  with  a  client  there  is 
going  to  be  a  suggestion  of  unhonesty  or  dishonesty. 
MR.  DINH:    I  apologize  for  the 
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1  misspeaking.   I  meant  contemporaneous  or 

2  extemporaneous  unrehearsed  answers. 

3  I  certainly  do  not  mean  any  disrespect  or 

4  any  allegations  of  impropriety  with  respect  to 

5  opposing  counsel. 

6  THE  WITNESS:    What  about  the  witness? 

7  MR.  DINH:    And  the  witness. 

8  THE  WITNESS:    I  appreciate  that.    It  is  my 
integrity,  too. 

What  was  the  question,  please? 
(The  reporter  read  the  record  as  requested.) 
THE  WITNESS:    He  never  approached  me  and 
asked  me  for  updates.   He  told  me  at  another  point  in 
time  that  there  were  some  referrals  going  out 
relating  to  Madison.    He  was  telling  me  a  fact.   He 
wasn't  asking  me  for  anything. 
BY  MR.  DINH: 
Q      Do  you  know  approximately  when  he  told  you 
this  fact? 

A      Yes,  sir.    He  told  me  in  the  fall  of  1992. 
Q      Do  you  know  exactly  when  in  the  fall  of 
1992? 


32 


6678 

33 

1  A      It  is  when  the  first  set  of  Madison 

2  referrals  went  out. 

3  Q      Was  it  before  or  after  the  first  set  of 

4  Madison  referrals  went  out? 

5  A      After. 

6  Q      It  was  after.   By  the  first  set  of 

7  referrals,  I  take  it  you  mean  referral  number  CR 

8  0004,  the  one  referral  coming  out  in  1992? 

9  MR.  WARIN:    Why  don't  you  ask  her  if  she 

10  has  a  basis  for  knowing  the  number  in  the  referrals. 

11  THE  WITNESS:    I  don't  know  about  the 

12  numbering.    I  thought  there  were  more  than  one 

13  referral  that  went  out  in  1992. 

14  BY  MR.  DINH: 

15  Q      Did  you  express  an  interest  to  Mr.  Thompson 

16  regarding  these  criminal  referrals? 

17  A      No,  sir. 

18  Q      He  just  volunteered  this  information  to  you 

19  in  the  fall  of  1992? 

20  A      No.    We  were  in  a  meeting  and  Mr.  lorio 

21  came  out  to  Mr.  Thompson's  office.   Mr.  Thompson  and 

22  I  were  out  in  Overland  Park,  Kansas.   Mr.  lorio  and 
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1  the  investigative  unit  were  in  Kansas  City, 

2  Missouri.    Mr.  lorio  came  out  and  during  that  meeting 

3  Mr.  Thompson  told  me  about  the  referrals  going  out, 

4  and  Mr.  lorio  gave  me  copies  of  them. 

5  Q      Was  this  a  for-your-information  kind  of 

6  offer? 

7  A      Yes,  sir.    I  wasn't  asked  to  do  anything 

8  related  to  that. 

9  Q      Between  the  fall  of  1991  and  the  fall  of 

10  1992,  between  these  two  conversations  with 

1 1  Mr.  Thompson  relating  to  Madison  Guaranty  Savings  & 

12  Loan  Association,  did  you  have  any  other  contact 

13  with,  or  did  you  have  any  other  time  when  you  became 

14  aware  of  Madison  Guaranty  Savings  &  Loan  Association? 

15  A      No,  none. 

16  Q      When  was  the  next  time  that  you  became 

17  aware  of  this  institution  again? 

18  MR.  KRAVITZ:    When  you  say  the  next  time 

19  she  became  aware  of  it,  presumably  she  is  aware  of  it 

20  all  along.    Do  you  mean  the  next  time  she  actually 

21  heard  something  about  it  or  did  something  with  regard 

22  to  it? 
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1  BY  MR.  DINH: 

2  Q      When  you  heard  something  about  it. 

3  A      Let  me  put  this  in  context  for  you.    First 

4  of  all,  I'm  not  all  that  sure  I  was  aware  in  terms  of 

5  actively  knowing,  doing  or  saying  anything  about  it. 

6  Q      I  did  not  ask  you  whether  you  were  involved 

7  in  any  investigation  or  doing  anything.    I  was  merely 

8  asking  you  whether  you  heard  anything  respecting  it. 
That's  why  I  chose  the  word  "aware."   1  think 
Mr.  Kravitz  is  correct  in  clarifying  as  to  when  was 
the  last  time  you  heard  something  about  the 
institution. 

MR.  WARIN:    Chronologically  where  we  are  is 
sometime  after  the  fall  of  1992  and  the  question  as 
posed,  what  is  your  next  memory  of  your  awareness  of 
something  having  to  do  with  Madison  intersecting  your 
life  after  the  fall  of  1992. 

THE  WITNESS:    In  May  of  1993,  Mr.  Thompson 
told  me  that  investigations  was  working  on  an 
additional  set  of  criminal  referrals  relating  to 
Madison,  and  he  asked  me  ~  excuse  me.    He  told  me 
two  things:    Number  one,  that  they  were  working  on  an 

36 

1  additional  set  of  criminal  referrals;  and  number  two, 

2  that  he  had  directed  that  they  reexamine  the  civil 

3  side  of  the  Madison  claims  as  well  from  an 

4  investigative  perspective. 

5  He  asked  me  if  I  would  assign  a  lawyer  to 

6  work  alongside  the  investigative  unit  on  the  civil 

7  side  of  this  review. 

8  BY  MR.  DINH: 
Q      Now,  when  you  say  reopen  the  civil 

investigative  side  of  Madison  Guaranty,  were  you 
involved  in  the  initial  investigation  at  all? 

MR.  WARIN:    Excuse  me.    Her  testimony  was 
reexamine,  not  reopen. 
BY  MR.  DINH: 
Q      Reexamine. 

A      I'm  embarrassed  now.    I  have  lost  the 
question 

(The  reporter  read  the  record  as  requested.) 
THE  WITNESS:   Not  in  any  way,  shape  or  form 
in  the  initial  civil  investigation. 
BY  MR.  DINH: 
Q      And  the  suggestion  that  the  investigation 
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1  be  reexamined,  from  whom  did  the  suggestion  come? 

2  A      Mr.  Thompson. 

3  Q      Was  that  communicated  to  Mr.  Thompson  by 

4  Mr.  lorio,  to  the  best  of  your  knowledge? 

5  A      I  don't  know  if  Mr.  Thompson  -  how  or  what 

6  mechanism  he  used  with  Mr.  lorio  to  trigger  that. 

7  Q      This  was  in  May  of  1993  -- 

8  MR.  WARIN:   Actually,  your  predicate  was  a 

9  different  one.    I  think  you  said  did  lorio 

10  communicate  that  to  Thompson. 

1 1  THE  WITNESS:    That's  why  I  was  a  little 

12  confused.   1  tried  to  restate  it. 

13  MR.  WARIN:    Do  you  have  any  knowledge  of 

14  that,  what  communication  there  was  with  lorio  and 

15  Thompson  on  this  matter? 

16  THE  WITNESS:   No,  I  don't. 

17  BY  MR.  DINH: 

1 8  Q      You  have  no  knowledge  as  to  what  basis  for 

19  which  Mr.  Thompson  suggested  that  you  reexamine  the 

20  prior  investigation? 

21  A      No,  sir,  I  don't. 

22 Q      Did  you  assign  a  lawyer  to  reexamine  the 
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1  prior  investigation? 

2  A      To  work  with  the  investigative  unit. 

3  Q      To  work  with  the  investigative  unit  at  the 

4  suggestion  of  Mr.  Thompson? 

5  A      Yes,  I  did. 

6  Q      Which  lawyer  was  that? 

7  A      Mr.  Philip  Adams. 

8  Q      Did  you  make  that  assignment  also  in  May  of 

9  1993? 

10  A      Yes,  sir,  I  did. 

1 1  Q      Was  there  any  particular  reason  as  to  why 

12  you  chose  Mr.  Philip  Adams? 

13  A      Absolutely. 

14  Q      Can  you  tell  us  what  those  reasons  were? 

15  A      Mr.  Adams  was  a  former  federal  prosecutor 

16  who  worked  with  the  Kansas  City  U.S.  Attorney's 

17  Department  of  Justice  office  in  Kansas  City,  and  he 

1 8  worked  on  the  strike  force  in  his  career.   He  was, 

19  from  my  perspective,  a  perfect  person  to  tap  to  do 

20  this  because  of  his  federal  prosecutorial 

21  experience. 

22  Q      What  was  the  scope  of  Mr.  Adams's 
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1  involvement  with  the  investigations  unit?   Was  it 

2  limited  simply  to  the  reexamination  of  the  prior 

3  civil  investigation  or  was  it  also  substantively  to 

4  advise  them  with  respect  to  the  criminal 

5  investigation  they  were  conducting? 

6  A      At  what  point  in  time? 

7  Q      May  of  1993,  at  that  time,  with  your 

8  understanding  that  you  appointed  him. 
A      His  role  at  that  time  was  on  the  civil 

side. 

Q      Did  that  role  change  at  some  point? 

A      Yes,  sir,  it  did. 

Q      When  did  that  change? 

A      In  the  fall  of  1993. 

Q      Can  you  tell  me  what  prompted  the  change? 

A      Well,  two  things.    First  of  all,  PLS's  role 
changed  with  the  issuance  of  the  June  17,  1993 
directive  that  required  the  professional  liability 
section  to  review  referrals  before  they  go  out  to  the 
U.S.  Attorney's  Office. 

Two,  the  referrals  came  ~  Mr.  Adams  was 
the  one  who  became  aware  that  the  referrals  were 
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actually  ready  to  go  to  the  Department  of  Justice  in 
the  fall  of  1993. 

Q      Do  you  know  approximately  when  in  the  fall 
of  1993? 

A      September  24th,  I  believe. 

Q      With  respect  to  the  June  17,  1993 
directive,  do  you  know  who  authored  the  directive? 

A      No,  sir,  I  don't. 

Q      Let  me  refer  you  to  exhibit  Bates  stamped 
TH  8703. 

(Witness  examined  the  document.) 

Is  that  the  directive  to  which  you  refer? 

A      I  have  never  seen  it  with  C-1  printed  on 
it. 

Q      I'm  sorry.    C-1  is  just  an  internal 
security  mechanism  we  have  in  accordance  with  our 
security  procedures  which  you  had  a  glimpse  of 
earlier  with  respect  to  the  deposition  transcripts. 
So  ignore  the  C-1. 

A      Well,  the  last  page  of  this  exhibit  is  the 
beginning  of  another  document  that  has  Mr.  Ausen's 
handwritten  note  on  it,  but  the  first  six  pages  of 
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1  this  document  appear  to  me  to  be  an  accurate  copy  of 

2  the  June  17th  directive. 

3  Q      Can  you  read  me  the  name  of  the  first 

4  person  on  that  list  as  to  whom  it  was  from? 

5  A      It  is  indicated  that  it  is  from 

6  Mr.  James  R.  Dudine. 

7  Q      The  rest  are? 

8  A      Mr.  Thomas  L.  Hindes,  Mr.  James  M.  Barker 

9  and  Mr.  Jerry  Patchan. 

10  Q      And  this  is  the  directive  that  changed  the 

1 1  role  of  the  PLS  section  with  respect  to  criminal 

12  referrals? 

13  A      Yes,  sir. 

14  Q      How  substantively  did  it  change? 

15  A      Prior  to  this  point  in  time,  when  and  if 

16  PLS  would  get  a  copy  of  the  criminal  referrals,  it 

17  would  always  be  after  the  referrals  were  out  the 

18  door. 

19  Q      As  an  informational  objective? 

20  A      I  don't  know  the  purpose  of  it.    I'm  just 

21  telling  you  when  we  got  them. 
22 Q      And  after  the  directive? 


1  A      PLS  was  required  to  review  the  documents 

2  except  in  rare  circumstances,  according  to  the 

3  directive,  prior  to  the  time  that  the  criminal 

4  referrals  were  sent  to  the  Department  of  Justice. 

5  Q      Since  June  17,  1993,  have  you  --  by  "you," 

6  I  mean  the  PLS  section  ~  in  fact  referred  every 

7  criminal  referral  —  reviewed  every  criminal  referral 

8  before  it  went  out  the  door? 

9  MR.  WARIN:    You  are  talking  about  PLS 

10  Kansas  City,  her  unit?   Obviously  she  can't  speak  on 

1 1  a  macro  basis  for  people. 

12  MR.  DINH:    Right. 

13  THE  WITNESS:    Sir,  my  group  has  reviewed 

14  all  those  that  have  been  sent  to  us  that  we  have  been 

1 5  aware  of. 

16  BY  MR.  DINH: 

17  Q      Are  there  criminal  referrals  that  you  have 

18  been  aware  of  that  have  not  been  sent  to  you? 

19  A      I'm  aware  that  there  is  an  allegation  out 

20  there  that  there  are  some  referrals  that  did  not  come 

21  to  us.    I  don't  have  copies  of  the  referrals. 

22  Q      And  these  allegations  are  that  they  are  not 
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1  sent  to  you,  so  that  they  were  not  reviewed  by  you  ~ 

2  A      That's  right. 

3  Q      ~  before  they  went  out  the  door? 

4  A      Yes,  sir. 

5  Q      Beyond  generally  allegations,  do  you  have 

6  any  knowledge  of  any  specific  allegations  as  to  what 

7  criminal  referrals  they  are  or  the  number  of  criminal 

8  referrals  with  respect  to  these  allegations? 

9  A      Ones  that  I  haven't  reviewed? 

10  Q      Right. 

11  A      I  -- 

12  MR.  WARIN:    He  is  asking  you  beyond  the 

13  general  knowledge  you  have,  do  you  have  any  more 

14  specific  knowledge. 

15  MR.  KRAVITZ:    He  hasn't  really  asked  her 

16  what  the  general  knowledge  was  first.    All  she  said 

17  is  she  heard  allegations. 

18  MR.  DINH:    The  general  knowledge  of  the 

19  allegations. 

20  MR.  KRAVITZ:    Do  you  want  to  just  ask  her 

21  what  the  allegations  are  that  she  has  heard?   Maybe 

22  we  could  start  there. 


1  MR.  DINH:    Sure. 

2  THE  WITNESS:    The  allegations  that  I  have 

3  heard  are  those  that  Ms.  Lewis  made  at  her  testimony 

4  in  front  of  the  House,  that  there  were  some  criminal 

5  referrals  that  postdate  the  June  17,  1993  directive 

6  that  PLS  did  not  review  prior  to  the  time  those 

7  referrals  went  to  the  Department  of  Justice. 

8  BY  MR.  DINH: 

9  Q      Do  you  know  how  many? 

10  A      I  don't  know. 

1 1  Q      With  respect  to  the  criminal  referrals  that 

12  you  were  talking  about  that  you  became  aware  of  on 

13  September  24,  1993,  these  are  referrals  I  take  it 

14  that  relate  to  Madison  Guaranty  Savings  &  Loan 

15  Association? 

16  A      Yes,  sir. 

17  Q      And  from  where  did  these  referrals 

18  originate? 

19  A      They  were  drafted  by  the  Kansas  City  office 

20  of  investigations. 

21  Q      What  happened  on  September  24,  1993? 

22  A      Mr.  Adams  met  with  Ms.  Lewis,  and  during 
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1  that  conversation,  she  mentioned  that  the  referrals 

2  were  ready. 

3  Q      The  referrals  were  ready? 

4  A      Yes,  sir. 

5  Q      Did  those  referrals  subsequently  --  did 

6  Ms.  Lewis  subsequently  send  those  referrals  to  the 

7  PLS  unit  for  review? 

8  A      No.    She  didn't  send  them.    We  went  and  got 

9  them. 

10  Q      What  were  the  circumstances  surrounding 

1 1  your  going  to  get  them? 

12  MR.  WARIN:    You  mean  beyond  having  them 

13  picked  up  or  someone  picking  them  up? 

14  MR.  DINH:    Right. 

15  BY  MR.  DINH: 

16  Q      Why  did  you  go  and  pick  them  up? 

17  A      Well,  when  Mr.  Adams  told  me  that  these 

18  referrals  were  ready,  I  called  Mr.  lorio,  and  I 

19  reminded  him  of  the  June  17th  directive,  that  PLS 

20  needed  to  review  these  documents  pursuant  to  that 

21  directive. 

22 Q      Did  Mr.  lorio  raise  any  objections  to  you 


1  with  respect  to  that  reminder? 

2  A      He  said  he  wasn't  aware  of  the  directive. 

3  So  I  faxed  it  over  to  him. 

4  Q      After  he  read  the  directive,  did  he 

5  register  an  objection? 

6  A      No.    To  the  contrary.   He  agreed  with  me 

7  that  we  would  have  two  weeks  to  review  the 

8  referrals. 

9  Q      Two  weeks  from  September  24th? 

10  A      I  don't  recall  the  date  that  Mr.  lorio  and 

1 1  1  made  that  agreement. 

12  Q      Do  you  know  the  exact  date  that  you  or 

13  somebody  in  the  PLS  section  went  over  to  pick  up  the 

14  referrals?  When  did  you  start  your  two-week  period? 

15  A      From  the  day  we  picked  up  the  referrals. 

16  Q      You  do  not  know  what  the  approximate  date 

17  of  that  is? 

18  A      1  remember  it  was  a  Friday.    I  don't 

19  remember  anything  else. 

20  Q      And  you  agreed  with  Mr.  lorio  that  it  would 

21  be  completed  within  two  weeks? 

22  A      I  gave  him  my  word. 
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1  Q      Was  there  a  discussion  with  respect  to 

2  that?   Was  Mr.  lorio  concerned  that  it  would  take 

3  more  than  two  weeks? 

4  A      If  he  was  concerned  about  it  taking  more 

5  than  two  weeks,  he  didn't  express  that  concern  to 

6  me.   He  was  just  adamant  that  I  keep  my  word  that  it 

7  be  done  ~ 

8  Q      Why  did  you  feel  the  need  to  give  him  your 
words  that  it  would  take  only  two  weeks? 

A      Because  he  asked  me  for  a  commitment. 

Q      As  to  the  time? 

A      Yes,  sir. 

Q      Prior  to  him  asking  you  for  a  commitment, 
did  he  express  to  you  any  concern  as  to  the  length  of 
time  it  may  take  for  you  to  complete  your  review  of 
the  referrals? 

A      During  our  discussion,  he  did  indicate  that 
he  was  concerned  that  we  get  it  done  as  quickly  as 
possible. 

Q      Do  you  know  what  the  basis  for  that  concern 
was?   Did  he  express  that  to  you  during  your 
conversation  or  discussion? 


1  A      Not  Mr.  lorio. 

2  Q      Have  you  come  to  any  subsequent  knowledge 

3  as  to  what  the  basis  of  his  concern  was? 

4  A      Mr.  lorio's  concern?  No. 

5  Q      What,  if  anything,  did  you  —  what  steps, 

6  if  any,  did  you  take  with  respect  to  these  referrals 

7  when  they  were  finally  in  your  hands? 

8  A      The  first  thing  we  did  was  ~  the  referrals 
came  over  without  any  exhibits  and  there  were 
numerous  exhibit  references  in  the  referrals.   So  we 
contacted  ~  Phil  contacted  Mr.  Ausen  and  asked  for 
copies  of  the  exhibits,  which  we  got  a  day  or  two 
later. 

Q      And  then  ~  let  me  back  up.    Who  in  your 
office  was  involved  in  doing  the  actual  review  of 
these  referrals?  Was  it  you? 

A      No,  sir.    It  was  our  criminal  coordinator, 
Karen  Carmichael,  and  our  former  federal  prosecutor 
Phil  Adams. 

Q      Criminal  coordinator,  she  is  an  attorney  in 
the  PLS  section? 

A      Yes,  sir. 
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1  Q      And  she  has  an  additional  title  of  being  a 

2  criminal  coordinator? 

3  A      Yes.   My  supervisor  at  the  time, 

4  Mr.  Kaufman,  appointed  her  the  criminal  coordinator 

5  for  the  Kansas  City  office. 

6  Q      Do  you  know  if  she  had  any  experience  with 

7  respect  to  criminal  investigations? 

8  A      She  was  a  criminal  coordinator  in  the  Tulsa 

9  office. 

10  Q      Prior  to  her  employment  as  criminal 

1 1  coordinator  in  the  Tulsa  office? 

12  A      She  was  never  criminal  investigator  in  the 

13  Tulsa  office. 

14  Q      Criminal  coordinator.   I  misspoke  again. 

15  A      No,  sir,  I'm  not  aware  if  she  did  or  not. 

16  Q      You  are  not  ~  you  don't  have  knowledge 

17  with  respect  to  her  former  prosecutorial  experience 

1 8  like  you  have  with  respect  to  Mr.  Adams? 

19  A      No,  sir,  I  don't. 

20  MR.  KRAVITZ:    You  are  not  suggesting  that 

2 1  experience  as  a  prosecutor  is  the  only  way  to  get 

22  experience  in  criminal  matters,  are  you? 
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1  MR.  DINH:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  MR.  DINH:    I  am  merely  asking  questions, 

4  Mr.  Kravitz. 

5  BY  MR.  DINH: 

6  Q      Do  you  know  when  Ms.  Carmichael  and 

7  Mr.  Adams  completed  their  review  of  the  criminal 

8  referrals? 

9  A      Yes,  sir. 

10  Q      Can  you  tell  us  when  that  is? 

11  A      The  morning  of  October  8. 

12  Q      The  morning  of  October  8.    How  did  you  come 

13  about  to  know  that  they  had  completed? 

14  A      Throughout  that  two- week  period  of  time  I 

15  was  talking  to  them  on  a  daily  basis. 

16  Q      You  were  getting  progress  reports  from  them 

17  or  were  you  substantively  involved  asking  questions 

18  about  what  they  were  doing? 

1 9  A      The  progress  reports  would  take  the  form  of 

20  me  asking  where  they  stood,  what  they  needed,  did 

21  they  need  more  resources,  that  kind  of  thing. 

22  Q      And  on  October  8,  did  they  send  a 
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1  memorandum  to  you  or  an  E-mail  or  did  they  tell  you 

2  orally  that  they  had  completed  their  criminal 

3  referral  review? 

4  A      They  E-mailed  it  to  me. 

5  Q      What  did  they  E-mail  to  you? 

6  A      The  results  of  their  review  of  the 

7  referrals. 

8  Q      Were  these  results  written? 
A      Yes,  sir,  they  were. 
Q      And  what  did  you  do  to  the  E-mail  or  the 

written  results  that  you  received  from  Ms.  Carmichael 
and  Mr.  Adams? 

A      Consistent  with  what  I  do  with  every 
memorandum  that  comes  across  my  desk  and  every 
memorandum  that  I  have  worked  on  since  I  began  the 
practice  of  law  16  years  ago,  I  sat  down,  went 
through  the  document,  made  sure  that  it  made  sense  to 
me.   If  I  had  any  additional  questions,  I  would  get 
them  answered.   I  had  Mr.  Adams  and  Ms.  Carmichael 
into  my  office.    Whatever  questions  I  had,  they 
answered.   I  finalized  the  document  and  sent  it 
over. 


1  Q      Did  you  sign  the  document? 

2  A      No,  sir. 

3  Q      Did  Ms.  Carmichael  and  Mr.  Adams  sign  the 

4  document? 

5  A      Sir,  it  is  an  E-mail  document.   You  can't 

6  sign  it. 

7  Q      Let  me  refer  you  to  exhibit  PLS  000 IS.    It 

8  is  an  October  7,  1993  interoffice  memorandum  from 
Karen  Carmichael,  Philip  Adams  to  Julie  Fry  Yanda. 

(Witness  examined  the  document.) 

A      Yes,  sir. 

Q      Have  you  seen  this  document  before? 

A      Again,  I  have  never  seen  it  with  this  H-I 
printed  on  each  page. 

Q      Again,  the  H-1  is  another  designation  of 
security.   It  stands  for  highly  confidential  as 
opposed  to  the  C-1  which  means  only  confidential. 
Now  you  have  another  glimpse  of  our  security 
procedures. 

A  It  appears  to  be  a  copy  of  the  PLS  review 
memorandum  that  was  generated  in  response  to  the 
Madison  referrals  pursuant  to  the  June  17  directive. 
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1  Q      Was  this  the  memorandum  that  was  sent  to 

2  you  via  electronic  mail  on  October  8,  1993? 

3  A      I  have  no  way  of  knowing  if  this  is  the 

4  document  that  came  to  me  or  the  document  that  went 

5  out  from  my  office.   Sitting  here  today,  I  don't 

6  know. 

7  Q      But  the  substance  of  it,  does  it 

8  approximate  what  you  recollect  to  be  what  you 

9  reviewed  at  that  time  with  Ms.  Carmichael  and 

10  Mr.  Adams? 

1 1  MR.  WARIN:   Can  you  tell? 

12  THE  WITNESS:    Yes,  it  appears  to  be  a 

13  copy. 

14  BY  MR.  DINH: 

15  Q      This  is  a  hard  copy;  this  is  not  a  printed 

16  electronic  mail  message.   This  is  a  copy  on 

17  Resolution  Trust  Corporation  letterhead? 

18  MR.  WARFN:   The  record  speaks  for  itself. 

19  It  is  obviously  on  letterhead.   Is  there  anything  to 

20  distinguish  this  from  an  E-mail  document? 

21  THE  WITNESS:    I  attach  these  documents  to 

22  my  E-mails.   That's  what  this  is. 


1  BY  MR.  DFNH: 

2  Q      To  whom  did  you  forward  the  E-mail  to  on 

3  October  8,  1993? 

4  A      The  E-mail  with  this  attachment? 

5  Q      Yes. 

6  A      To  the  individuals  in  my  reporting  changes, 

7  which  would  have  been  Mr.  Curtis,  who  is  my  boss  in 

8  the  Kansas  City  office,  Mr.  Kaufman,  my  supervisor, 

9  Mr.  Hindes.    I  don't  recall  sitting  here  who  else  it 

10  went  to. 

1 1  Q      Let  me  refer  you  to  Bates  stamp  exhibit 

12  TH  0765  and  ask  you  to  review  that. 

13  (Witness  examined  the  document.) 

14  A      Yes,  sir. 

15  Q      Is  that  the  E-mail  with  which  you  attached 

16  the  legal  review  memorandum  as  far  as  you  can  tell? 

17  A      Yes,  sir.    Again,  1  don't  know  that  the 

1 8  document  you  showed  me  that  purports  to  be  the 

19  memorandum  is  the  one  that  I  in  fact  attached  here, 

20  but  yes. 

21  Q      You  attached  a  legal  review  memorandum  to 

22  this  E-mail? 
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1  A      Yes,  sir,  I  did. 

2  Q      Can  you  read  the  names  of  the  people  that 

3  it  went  to? 

4  A      Mr.  James  R.  Dudine,  Mr.  Thomas  L.  Hindes, 

5  Mr.  E.  Glion  Curtis,  Mr.  Dennis  M.  Cavinaw, 

6  Mr.  James  G.  Thompson,  Mr.  L.  Richard  lorio, 

7  Mr.  David  M.  Swiss,  Mr.  Russell  F.  Kaufman, 

8  Mr.  Lee  O.  Ausen,  Ms.  L.  Jean  Lewis,  Mr.  Carl  F. 
Gamble. 

That's  the  addressees.   With  carbons  to 
Ms.  Karen  L.  Carmichael  and  Mr.  Philip  J.  Adams. 

Q      Can  you  tell  me  how  many  legal  reviews  the 
PLS  section  in  Kansas  City  had  performed  prior  to 
this? 

A      Innumerable. 

Q      Innumerable? 

A      Yes. 

Q      Was  this  between  June  17,  1993  and  that 
time? 

MR.  WARIN:   You  asked  a  different 
question.   This  is  a  review  of  a  criminal  referral. 
You  asked  how  many  legal  reviews  they  had  done. 


1  BY  MR.  DINH: 

2  Q      By  that  I  mean  a  legal  review  of  a  criminal 

3  referral. 

4  A      The  practice  I  go  through  is 

5  indistinguishable  whether  it  is  a  criminal  referral 

6  or  a  civil  authority  review  procedure.   It  is  no 

7  different  than  what  I  did  in  private  practice. 

8  I'm  not  sure  I  understand  your  question, 
because  this  is  what  I  do.    I  go  through  the  process 
of  determining  whether  the  facts  support  the 
allegations  and  if  there  is  evidence  to  support  those 
facts. 

That  is  my  process  of  determining  whether 
or  not  we  have  got  a  good  fit  to  pursue  the 
allegations.   Whether  they  are  civil  or  criminal,  it 
makes  no  difference  to  me. 

Q      At  the  same  time,  can  you  tell  me  if  you 
had  applied  this  process  to  a  prior  criminal  referral 
previous  to  October  8,  1993? 

MR.  WARIN:  From  the  time  of  June  17  to 
October  8,  had  the  PLS  section  done  any  reviews  of 
potential  criminal  referrals? 
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1  THE  WITNESS:   Not  of  criminal  referrals, 

2  because  it  wasn't  our  responsibility  prior  to  June 

3  1 7th.    Subsequent  to  June  17th,  there  were  no 

4  referrals  that  I  was  aware  of  or  that  anyone  I  know 

5  of  in  PLS  was  aware  of  that  predated  the  Madison 

6  referrals. 

7  BY  MR.  DINH: 

8  Q      Is  this  list  of  addressees  the  same  list 

9  that  you  would  use  if  you  were  forwarding  a  legal 

10  review  of  a  civil  referral? 

11  A      At  that  time  most  of  these  people  would 

12  have  been  on  that  list.    You  have  several  criminal 

13  people  on  here  that  of  course  wouldn't  be  on  a  civil 

14  review. 

15  Q      Besides  the  criminal  investigators  on  the 

16  list,  would  that  be  the  exact  list  that  you  would 

17  send  a  civil  review  to? 

18  A      Civil  reviews  don't  follow  this  path.   I 

19  would  get  sign-offs  from  ~  of  course,  Mr.  Dudine, 

20  Mr.  Hindes  would  have  to  sign  off    Mr.  Curtis  would 

21  have  to  sign  off.    Mr.  Cavinaw  or  Mr.  Thompson  would 

22  have  to  sign  off.    And  Mr.  lorio  would  have  to  sign 
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1  off.    In  Mr.  Curtis's  absence,  Mr.  Swiss  would  have 

2  to  sign  off.    In  Mr.  Swiss's  absence,  Mr.  Kaufman,  my 

3  boss,  would  have  to  sign  off.    But  it  is  the  same 

4  group. 

5  Q      It  is  the  same  group? 

6  A      Relatively  speaking,  depending  on  what  the 

7  issue  was  and  who  was  in  the  office  at  any  given  time 

8  they  were  the  same  group. 

9  Q      Mr.  lorio  would  also  have  to  sign  off  on 

10  civil  reviews? 

1 1  A      Oh,  absolutely. 

12  Q      Is  this  part  of  the  coordination  between 

13  the  investigations  unit  and  the  PLS  unit? 

14  A      Absolutely.    In  fact,  he  had  delegated 

15  sign-off  authority  on  certain  settlements  at  this 

16  time. 

17  Q      Did  that  sign-off  authority  continue  after 

18  the  June  17,  1993  directive? 

19  A      On  the  civil  side,  it  sure  did. 

20  Q      Can  you  tell  me  what  happened  to  the 

21  criminal  referrals  after  you  completed  your  review? 

22  Did  it  subsequently  get  transmitted  to  the  U.S. 
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1  Attorney's  Office? 

2  A      I  saw  the  letter  of  transmittal  sending  it 

3  to  the  U.S.  Attorney's  Office. 

4  MR.  WARIN:    Were  you  involved  in  that 

5  transmittal? 

6  THE  WITNESS:   No.    I  just  got  a  copy  of  the 

7  letter. 

8  MR.  WARFN:    You  don't  know?   You  saw  a 

9  transmittal  letter.   I  think  that  is  not  her 

10  bailiwick.   You  might  want  to  flesh  that  out. 

1 1  MR.  DINH:    I  appreciate  the  clarification. 

12  BY  MR.  DINH: 

13  Q      Do  you  recall  what  the  date  of  the 

14  transmittal  letter  is? 

15  A      It  is  August  8  --  it  is  October  8,  1993. 

16  Q      The  same  date  that  you  forwarded  the  legal 

17  review  of  the  criminal  referrals  to  the  people  who 

18  had  to  sign  off  on  the  legal  review? 

19  A      Yes,  sir. 

20  Q      Have  you  had  any  subsequent  conversations 

21  with  any  of  these  people  ~  and  I  exclude  the 

22  criminal  investigators  from  that  question  —  all  the 


1  people  who  had  to  sign  off  on  the  legal  review,  have 

2  you  had  any  subsequent  discussions  with  them  with 

3  respect  to  the  speed  that  they  went  through  the  legal 

4  review  and  transmitted  the  criminal  referral  to  the 

5  U.S.  Attorney  after  that  review? 

6  MR.  WARIN:    I  think  you  have  confused 

7  apples  and  oranges.   She  testified  to  a  review,  and 

8  you  asked  her  at  one  point  how  does  this  list  compare 

9  to  this  list. 

10  BY  MR.  DINH: 

1 1  Q      You  sent  the  review  out  on  August  8  ~ 

12  Octobers,  1993. 

13  A      Yes,  sir. 

14  Q      The  legal  review  is  of  the  substantive 

1 5  criminal  referrals? 

16  A      Yes,  sir. 

17  Q      The  criminal  referrals  ~ 

18  MR.  WARIN:    Peg  down  to  whom  she  sent 

19  that. 

20  That  went  back  to  investigations,  did  it 

21  not? 

22  BY  MR.  DFNH: 


60 


6692 

61 

1  Q      You  sent  it  back  to  the  list  of  addressees 

2  on  this  E-mail  to  which  you  are  referring  right  now? 

3  A      Yes,  sir.    But  I  don't  want  to  confuse  that 

4  with  the  legal  sign-off  on  the  civil  side.    It  is 

5  just  the  same  cast  of  characters. 

6  Q      Now  I'm  limiting  my  questions  only  to  the 

7  criminal  referral  and  specifically  this  set  of 

8  criminal  referrals. 

9  A      Yes,  sir. 

10  Q      Have  you  had  any  subsequent  conversations 

1 1  with  any  of  the  addressees  of  your  E-mail  with 
respect  to  the  timing  of  your  submission  of  the  legal 
review  of  the  criminal  referrals  and  their  decision 
to  forward  the  criminal  referrals  themselves  to  the 
U.S.  Attorney's  Office  on  the  same  day? 

A      Of  course  I  have  been  interviewed  by  the 
FBI  ~ 

Q      I  am  talking  about  this  list. 

MR.  WARIN:    His  question,  albeit  compound 
and  there  are  two  questions  there,  but  the  first 
question  is  did  you  have  any  substantive  conversation 
after  October  8,  1993  with  any  of  the  people  on  this 


1  list  regarding  the  speed  with  which  the  sending  of 

2  the  criminal  referrals  went. 

3  You  can  answer  that  yes  or  no. 

4  THE  WITNESS:   No. 

5  MR.  WARIN:    Okay. 

6  BY  MR.  DINH: 

7  Q      You  did  not  ask  them  why  they  sent  out  the 

8  criminal  referrals  the  same  day  you  had  completed  the 
legal  review? 

MR.  KRAVITZ:    Have  you  established  that 
those  are  the  people  that  sent  them  out?   Didn't  you 
take  away  from  that  first  question  all  the 
investigators?   It  is  my  understanding  it  is  the 
investigators  who  sent  them  out  ~ 
BY  MR.  DINH: 

Q      Do  you  know  who  wrote  the  transmittal 
letter?   Do  you  remember  who  wrote  the  transmittal 
letter  of  the  criminal  referrals? 

A      No,  I  don't  remember. 

Q  Do  you  know  who  sent  out  —  in  the  normal 
course  of  procedure,  do  you  know  who  sends  out  the 
criminal  referrals?   Is  it  like  Mr.  Kravitz  says,  the 
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1  investigator  sends  them  out? 

2  A      Yes.    It  comes  out  from  investigations.   I 

3  just  don't  know  if  it  is  one  consistent  person  or 

4  several. 

5  Q      It  comes  out  from  investigations? 

6  A      Yes,  sir. 

7  Q      Do  you  have  substantive  authority  with 

8  respect  to  the  legal  review  of  the  criminal  referrals 

9  to  delay  or  stop  the  transmittal  of  criminal 

10  referrals? 

11  A      Do  I  have  that  authority? 

12  Q      In  connection  with  your  legal  review  of 

13  such  referrals? 

14  MR.  KRAVITZ:    Do  you  mean  under  the  June 

15  17-- 

16  BY  MR.  DINH: 

17  Q      Under  the  June  17,  1993  directive.   As  I 

18  understand,  that's  the  only  source  of  your  authority 

19  with  respect  to  your  legal  review. 

20  MR.  WARFN:    It  sounds  like  he  is  asking  you 

21  how  do  you  interpret  the  June  17,  1993  memo  in 

22  relationship  to  the  ability  to  either  delay  or  stop  a 
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1  criminal  referral. 

2  THE  WITNESS:    I  take  issue  with  the 

3  characterization  of  delay.   That's  my  problem  here. 

4  BY  MR.  DINH: 

5  Q      When  you  complete  a  review  ~  let's  say  you 

6  complete  a  review,  you  say  this  is  inadequate,  the 

7  criminal  referrals.   Hypothetically  you  say  that  this 

8  criminal  referral  is  inadequate.   What  steps,  if  any, 

9  can  you  take  in  order  to  suggest  or  require  the 

10  investigators  not  to  send  out  that  criminal  referral 

1 1  which  you  thought  to  be  inadequate  to  the  U.S. 

12  Attorney? 

13  A      I  can't  stop  them  from  sending  it  out.   All 

14  I  can  do  is  review  it,  make  recommendations  to  make 

15  it  a  stronger,  more  constructive  document,  and  that's 

16  the  extent  of  my  authority.    But  by  doing  that 

17  review,  I  take  issue  with  your  characterization  that 

1 8  I  have  somehow  delayed  those  referrals. 

19  Q      No,  no,  no.    The  question  was  not  a 

20  characterization  of  your  process  of  review.   The 

21  question  was  going  to  at  the  end  of  your  review,  do 

22  you  have  any  substantive  authority  to  delay  pending 
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1  revisions  of  those  referrals  based  on  your  review. 

2  A      No,  sir. 

3  Q      So,  to  the  best  of  your  knowledge,  did  you 

4  see  the  criminal  referrals  when  you  saw  the 

5  transmittal  letter? 

6  A      Did  I  personally? 

7  Q      Yes. 

8  A      I  did  not. 
Q      Have  you  subsequently  seen  the  criminal 

referrals  after  they  were  sent  out  to  the  U.S. 
Attorney's  Office? 

A      No,  sir. 

Q      Did  you  see  them  before  they  were  sent  out 
to  the  U.S.  Attorney's  Office?  That  is,  did  you  see 
them  when  they  were  submitted  to  you  for  the  legal 
review? 

A      Yes,  I  saw  them. 

Q      Do  you  know  from  any  other  source  of 
knowledge  whether  those  criminal  referrals  were 
revised  in  light  of  the  criminal  referral  review  that 
your  office  performed? 

A      No,  I  don't.  
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1  MR.  KRAVITZ:    Would  this  be  a  good  time  to 

2  take  a  short  break? 

3  MR.  DINH:    Sure. 

4  (Recess.) 

5  BY  MR.  DINH: 

6  Q      Just  to  remind  you,  because  we  went  off  the 

7  record,  of  what  we  were  discussing  before,  we  were 

8  still  talking  about  the  legal  review.   In  that 
respect,  let  me  refer  you  to  JY  009,  an  E-mail  from 
Julie  Yanda  to  Tom  Hindes  forwarded  by  Julie  Yanda  to 
Karen  Carmichael. 

(Witness  examined  the  document.) 
MR.  KRAVITZ:    What  is  the  date? 
MR.  DINH:    March  24,  1994. 
BY  MR.  DINH: 
Q      With  particular  emphasis,  can  I  direct  your 

attention  to  the  next  to  the  last  paragraph  of  that 

E-mail. 

A      Just  a  second.   Let  me  finish  reading  it, 

please. 

(Witness  examined  the  document.) 

MR.  WARIN:    You  want  to  talk  about  the 
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1  first  -- 

2  BY  MR.  DINH: 

3  Q      The  first  E-mail. 

4  A      JY  0009? 

5  Q      Yes. 

6  With  respect  to  the  next  to  the  last 

7  paragraph  of  that  E-mail,  the  one  that  begins  with 

8  "despite,"  can  you  describe  ~  can  you  just  read  the 

9  first  sentence  of  that  E-mail  for  us. 

10  A      "Despite  what  I  personally  believe  to  be 

11  the  clear  intent  of  the  language  of  the  June  17,  1993 

12  directive,  Ken  Donahue  of  D.C.  investigations  took 

13  the  position  that  he  helped  draft  the  directive  and 

14  he  'knew'  that  no  one  intended  that  PLS  (criminal 

15  coordinators)  review  all  referrals  before  they  are 

16  sent  to  DOJ." 

17  Q      What  was - 

18  MR.  KRAVITZ:    Are  you  going  to  let  her  read 

19  the  whole  paragraph? 

20  MR.  DINH:    The  first  sentence. 

21  BY  MR.  DINH: 

22 Q      You  can  read  the  whole  paragraph  if  you  so 
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1  choose.   Would  you  like  to  read  the  whole  paragraph? 

2  A      I  don't  ~ 

3  Q      In  the  interest  of  time,  I  will  return  to 

4  it  if  it  would  clarify  your  answer. 

5  What  was  the  basis  of  your  knowledge  as  to 

6  what  Mr.  Ken  Donahue's  feelings  were  about  the 

7  directive?  Did  you  talk  to  Mr.  Donahue? 

8  A      Yes. 

9  Q      He  said  this  to  you,  that  he  knew  that  no 

10  one  intended  that  PLS  review  all  referrals? 

1 1  A      Yes.    He  told  me  that. 

12  Q      Did  he  tell  you  ~  what  exactly  was  the 

13  intention  of  the  June  17,  1993  directive  as  he 

14  understood  it? 

15  A      I  asked  him  that  question,  and  he  couldn't 

16  answer  it. 

17  Q      What  was  his  answer,  if  any? 

18  A      He  shrugged  his  shoulders. 

19  Q      Did  you  ask  him  whether  any  criminal 

20  referrals  were  to  be  reviewed  under  his  view  of  the 

21  June  17,  1993  directive? 

22  A      I  don't  recall  asking  him  that  in  that 
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1  manner. 

2  Q      But  this  is  a  view  that  you  disagreed  with? 

3  A      My  statement  to  Mr.  Donahue  then  was  then 

4  you  failed  miserably  at  your  job.    He  told  me  he 

5  drafted  it.    I  told  him  if  that  was  his  intent,  then 

6  he  failed  miserably  at  his  job. 

7  Q      Because? 

8  A      Because  that  is  not  what  that  document  says 

9  to  any  fair-minded,  intelligent  person. 

10  Q      That  document  says  that  "except  in  rare 

1 1  circumstances"  ~ 

12  MR.  WARIN:    Well,  the  document  speaks  for 

13  itself    I  think  if  you  want  to  quote  some  language, 

14  Viet  will  be  happy  to  look  at  it  again. 

15  BY  MR.  DINH: 

16  Q      Can  you  read  that  sentence  to  us,  the  one 

17  you  read  earlier  as  support  for  the  legal  review 

1 8  process. 

19  A      It  is  -- 

20  Q      Let  the  record  reflect  the  witness  is  now 

21  referring  to  TH  0704,  which  is  the  second  page 

22  previously  established  June  17,  1993  directive. 


1  A      It  is  the  same  language  that  I  quote  in 

2  document  JY  0009,  where  I  quote  from  the  June  17th 

3  directive.   "Except  in  rare  circumstances,  criminal 

4  referrals  shall  be  reviewed  by  RTC  investigations  and 

5  legal  division  criminal  coordinators  before  they  are 

6  delivered  to  the  U.S.  Attorney  and  the  FBI  or  other 

7  investigative  agencies." 

8  Q      What  was  your  feeling  as  far  as  what  the 

9  rare  circumstances  were?   Have  you  had  occasions  to 

10  encounter  such  a  rare  circumstance? 

1 1  A      No,  sir. 

12  MR.  WARIN:   Just  for  the  finishing  of  that 

13  paragraph,  it  says  also  "RTC  criminal  coordinator 

14  shall  make  certain  that  all  required  information  and 

15  support  documents  are  provided."   And  then  it  moves 

16  on,  the  document  on  page  2  moves  to  another  header, 

17  paragraph  numbered  number  3. 

18  BY  MR.  DINH: 

19  Q      By  "document"  he  is  referring  to  TH  0704, 

20  which  is  the  June  17,  1994  directive. 

21  As  far  as  the  actual  procedures  are 

22  concerned,  did  the  June  17,  1993  directive  establish 
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1  any  particular  manner  in  which  the  review  was  to  be 

2  performed?  That  is,  was  it  to  be  an  oral  review? 

3  Was  it  to  be  a  written  review  of  the  work  product? 

4  How  was  it  to  be  communicated  and  those  kinds  of 

5  procedures,  based  on  your  understanding  of  the  June 

6  17,  1993  directive? 

7  MR.  KRAVITZ:    Is  your  question  whether  the 

8  express  language  of  the  directive  indicates  how  the 

9  review  is  to  be  conducted  or  what  her  understanding 

10  of  the  directive  is? 

1 1  MR.  DINH:    Both.    First  the  express 

12  language. 

13  THE  WITNESS:    My  understanding  is  what  it 

14  expressly  says.    It  says  a  review.   Based  on  my 

15  experience  in  my  16  years  of  practicing  law,  my 

16  understanding  of  a  review  is  that  you  look  at  the 

17  allegations,  see  if  there  is  evidence  to  support 

18  those  allegations  and  is  that  evidence  assembled  and 

19  provided  for  the  ultimate  decisionmakers,  which  in 

20  this  case  was  the  U.S.  Attorney's  Office. 

21  BY  MR.  DINH: 

22 Q      And  you  testified  earlier  that  this  was  the 


71 


1  first  criminal  referral  that  you  had  --  that  the 

2  Kansas  City  PLS  section  had  conducted  a  legal  review 

3  of?   By  "this,"  I  mean  the  referrals  relating  to 

4  Madison  Guaranty  that  you  became  aware  of  on 

5  September  24,  1993. 

6  A      It  was  by  no  means  my  first  legal  review. 

7  It  was  the  first  legal  review  that  I  was  aware  of 

8  issued  out  of  the  Kansas  City  office  subsequent  to 

9  the  June  17  directive. 

10  Q      Did  you  tell  Karen  Carmichael  and  Phil 

1 1  Adams  to  put  their  review  in  a  written  work  product 

12  at  the  end  of  their  two  weeks? 

13  A      I  would -- I  would  not  have  to  tell  a 

14  lawyer  that  a  review  has  to  be  in  writing. 

15  Q      Is  Mr.  Dudine  a  lawyer,  as  far  as  you  know? 

16  A      I  don't  know. 

17  Q      Mr.  Dudine  is  one  of  the  people  to  whom  you 

1 8  sent  the  final  work  product  upon  its  completion  on 

19  October  8th? 

20  A      Yes,  sir. 

21  Q      He  was  one  of  the  persons  who  had  authored 

22  the  June  17,  1993  direcfive? 
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1  A      Define  what  you  mean  by  "authored." 

2  Q      He  was  one  of  the  people  who  issued  the  -- 

3  A      I  don't  know  who  wrote  it.    I  just  know  the 

4  names  of  the  people  that  it  is  issued  by. 

5  Q      So,  he  was  one  of  the  people  who  issued  the 

6  June  17,  1993  directive? 

7  A      Yes,  sir. 

8  Q      Would  it  surprise  you  to  learn  that  this 

9  was  one  of  the  few  legal  reviews  of  a  criminal 

10  referral  that  he  had  seen  that  was  written? 

1 1  A      Sir,  no  review  has  been  done  in  my  office 

12  that  hasn't  been  in  writing. 

13  Q      Let  me  direct  your  attention  now  to  exhibit 

14  Bates  stamped  TH  0787.    It  is  an  E-mail  from  Karen 

15  Carmichael  to  JFY  and  PJA,  which  I  take  to  be  you  and 

16  Mr.  Phil  Adams. 

17  A      Yes. 

18  Q      And  it  was  forwarded  by  Julie  Yanda  to  Carl 

19  Gamble  with  the  comment  "Carl,  I  want  to  make  sure 

20  you  are  aware  of  this." 

21  (Witness  reviewed  the  document.) 

22 MR.  KRAVITZ:    What  is  the  number  on  that 
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1  one? 

2  MR.  DINH:    TH  787. 

3  BY  MR.  DINH: 

4  Q      Have  you  had  a  chance  to  study  that  E-mail? 

5  A      Yes,  sir. 

6  Q      Can  you  read  to  us  the  last  paragraph  of 

7  that  E-mail,  please. 

8  A      The  E-mail  that  Karen  Carmichael  wrote? 

9  Q      Yes. 

10  A      "The  above  addressee  is  not  typical  of  our 

1 1  criminal  referral  transmittal  letters.   It  is, 

12  however,  the  person  to  whom  CR  0004  was  sent  sometime 

13  last  year  and  with  whom  Ms.  Lewis  has  had  contact. 

14  As  you  will  remember,  the  ethics  program  director  is 

15  the  subject  of  the  phone  call  we  received  from 

16  Washington  two  weeks  ago  that  began  our  review  of  the 

17  Madison  referrals." 

18  Q      Do  you  know  to  what  phone  call 

19  Ms.  Carmichael  was  referring  in  this  E-mail? 

20  A      No,  I  don't. 

21  Q      Did  you  have  any  discussions  with 

22  Ms.  Carmichael  prior  to  the  initiation  of  the  review 
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1  of  the  Madison  referrals  about  any  telephone  calls 

2  she  had  with  Washington,  D.C.  or  DOJ  --  with  the 

3  Washington,  D.C.  main  Justice  department? 

4  MR.  DFNH:    The  record  reflects  that  the 

5  witness  requested  to  confer  with  counsel. 

6  (Witness  conferred  with  counsel.) 

7  MR.  WARIN:    Why  don't  we  hear  the  question 

8  again,  please. 

9  (The  reporter  read  the  record  as  requested.) 

10  MR.  WARFN:    So  this  would  have  been  any 

1 1  time  before  September  24th-ish  of  1993.    Did  you  have 

12  any  conversations  with  Ms.  Carmichael  regarding  any 

13  conversations  that  Ms.  Carmichael  might  have  had  with 

14  the  Department  of  Justice  in  Washington? 

15  MR.  DINH:    I  think  that's  what  the  reporter 

16  read. 

17  THE  WITNESS:   Nothing  that  I  can  recall. 

18  BY  MR.  DFNH: 

19  Q      So,  as  we  sit  here  today,  you  do  not  know 

20  what  conversation  Ms.  Carmichael  was  referring  to  at 

21  that  time? 

22  A      No,  sir,  1  don't. 
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1  Q      Do  you  know  who  Donna  Henneman  is? 

2  A      No,  I  don't. 

3  Q      Did  you  take  any  actions  that  you  can 

4  recall  with  respect  to  this  E-mail  that  you  received 

5  from  Ms.  Carmichael?  Did  you  ask  her  who  Donna 

6  Henneman  was?   Did  you  ask  her  who  Donna  Henneman 

7  was? 

8  A      No,  sir.    The  only  action  I  took  was  to 

9  send  it  on  to  the  criminal  coordinator  for  Washington 

10  PLS,  Carl  Gamble. 

1 1  Q      And  you  didn't  ask  her  what  phone  call  were 

12  you  talking  about  in  the  E-mail? 

13  A      Sitting  here  today,  1  just  don't  recall  any 

14  such  conversation. 

15  Q      Was  Ms.  Carmichael  involved  with  any  other 

16  work  in  the  fall  of  1993  relating  to  Madison  Guaranty 

17  that  you  are  aware  of? 

18  A      Oh,  yes,  she  was. 

19  Q      And  what  other  work  was  that? 

20  A      The  grand  jury  subpoenas  that  we  were 

21  receiving  from  the  Little  Rock  DOJ  office. 

22  Q      What  precisely  did  the  subpoenas  request? 
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1  A      Sir,  there  were  a  number  of  them.    I  don't 

2  know  without  seeing  them. 

3  Q      Did  one  of  them  request  all  records 

4  relating  to  Madison  Guaranty  Savings  &  Loan 

5  Association? 

6  MR.  KRAVITZ:    I  think  she  just  said  she 

7  doesn't  know  without  seeing  the  subpoenas. 

8  BY  MR.  DINH: 

9  Q      Do  you  have  any  recollection  that  one  of 

10  them  called  for  all  records  relating  to  Madison 

1 1  Guaranty  Savings  &  Loan  Association? 

12  A      There  were  a  number  of  subpoenas,  and  they 

13  asked  for  an  enormous  amount  of  documents.   I  just 

14  don't  recall  one  with  that  exact  language. 

1 5  Q      Were  they  all  asking  for  the  same  records, 

16  the  number  of  subpoenas  to  which  you  were  referring 

1 7  to,  or  were  they  asking  for  different  records? 

18  A      It  was  all  over  the  waterfront. 

19  Q      Did  you  have  any  discussions  within  the  PLS 

20  section  as  to  the  broad  scope  of  the  subpoenas  that 

21  you  received? 

22  A      Yes,  we  did. 


1  Q      What  actions  did  you  take,  if  any,  in 

2  response  to  the  broad  scope  of  the  subpoenas? 

3  A      At  what  point  in  time? 

4  Q      When  you  received  them  in  the  fall  of 

5  1993. 

6  A      Mr.  Adams  was  responsible  for  coordinating 

7  those  responses  on  the  criminal  subpoenas,  he  along 

8  with  Karen  Carmichael.   Because  of  his  federal 

9  prosecutorial  experience,  he  took  the  lead  in  the 

10  majority  of  the  dealings  with  regard  to  this. 

1 1  Q      Did  you  discuss  with  him  about  the  broad 

12  scope  of  the  subpoenas?   Did  he  discuss  with  you? 

13  A      Mr.  Adams  expressed  his  concern  several 

14  times  about  what  he  characterized  as  the  overbreadth 

1 5  of  those  subpoenas. 

16  Q      Did  he  respond  to  these  subpoenas  that  he 

17  thought  were  overbroad  in  any  way  or  did  he  simply 

1 8  register  an  objection  as  to  their  scope  and  not 

19  produce  any  documents? 

20  MR.  WARIN:    Do  you  know  what  he  did  -- 

21  maybe  that's  the  better  question  —  in  response  to 

22  these  subpoenas? 
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1  THE  WITNESS:    I  know  he  reported  to  me  that 

2  he  talked  to  the  AUSA. 

3  BY  MR.  DINH: 

4  Q      What  was  the  result  of  these  discussions 

5  with  the  AUSA? 

6  A      There  are  so  many  subpoenas,  sir,  1  am 

7  sorry,  as  regards  to  what  happened  in  conjunction 

8  with  each  separate  subpoena,  1  can't  answer  it 

9  today.   I  just  don't  know. 

10  Q      Did  there  come  a  time  when  you  became  aware 

1 1  of  any  concern  that  the  U.S.  Attorney's  Office  was 

12  having  with  respect  to  the  RTC's  response  to  these 

13  subpoenas? 

14  A      Yes.    I  became  aware  of  that. 

15  Q      Do  you  know  approximately  when  that  was, 

16  the  date? 

17  A      Not  the  date,  no,  1  don't. 

18  Q      Was  it  in  October  of  1993? 

19  MR.  WARFN:    She  doesn't  know. 

20  THE  WITNESS:    I'm  sorry;  1  don't  know. 

21  MR.  DINH:    Just  for  the  record,  I  was 

22  asking  for  the  date  in  the  prior  question.    1  was 
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1  asking  for  the  month  in  the  latter  question,  I 

2  think.   The  witness  cannot  know  the  date  without 

3  knowing  the  exact  month  —  can  know  the  month  without 

4  knowing  the  exact  date.   1  think  I  was  having  the 

5  same  mistake  speaking  as  you  were  listening. 

6  MR.  WARFN:    1  think  I  clearly  heard. 

7  BY  MR.  DINH: 

8  Q      Let  me  refer  you  now  to  TH  833.    It  is  an 

9  E-mail  from  Karen  Carmichael  addressed  to  Carl 

10  Gamble,  Julie  Yanda,  B.J.  Hickert  and  Phil  Adams 

1 1  dated  November  5,  1993. 

12  (Witness  examined  the  document.) 

13  Can  you  tell  me  the  circumstances 

14  surrounding  ~  strike  that. 

15  Ms.  Karen  Carmichael  was  involved  in 

16  document  production  in  response  to  the  subpoena 

17  request;  correct? 

18  A      Yes,  in  her  role  as  criminal  coordinator. 

19  Q      Did  there  come  a  time  when  she  was  moved 

20  from  that  role,  not  with  respect  to  her  overall  role 

21  as  criminal  coordinator  but  with  respect  to  her  role 

22  in  coordinating  the  production  of  documents  in 
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1  response  to  the  U.S.  Attorney's  subpoena? 

2  A      Her  role  as  the  criminal  coordinator  in  all 

3  facets  related  to  Madison  came  to  an  end. 

4  Q      Do  you  know  approximately  when  that  was? 

5  A      Yes.    In  November  ofl  993. 

6  Q      Can  you  describe  to  me  the  circumstances 

7  leading  up  to  that  change  of  role. 

8  A      In  November  of  1993,  I  asked  for  a  meeting 

9  with  Mr.  lorio.    Mr.  lorio  and  I  met.    1  explained 

10  that  the  referrals  were  out  the  door  now,  they  were 

1 1  in  the  hands  of  the  people  who  would  ultimately  make 

12  the  decisions  and  that  I  had  some  concerns  that  I 

13  wanted  to  discuss  with  Mr.  lorio,  and  we  got 

14  together. 

15  Q      You  initiated  the  meeting  between  yourself 

16  and  Mr.  lorio? 

17  A      Yes,  sir,  I  did. 

18  Q      What  was  the  discussion  in  this  meeting? 

19  A      At  that  meeting,  I  laid  out  for  Mr.  lorio  a 

20  series  of  events  that  had  troubled  me  greatly 

21  concerning  Ms.  Lewis  and  her  failure  to  act  as  a  team 

22  member  and  work  with  the  legal  division  in  concert  to 

1  try  to  move  matters  along  successfully  to  the  benefit 

2  of  the  RTC. 

3  Q      Did  Mr.  lorio  express  any  similar  concerns 

4  or  displeasure  with  respect  to  Ms.  Carmichael? 

5  A      His  only  characterization  that  I  recall  was 

6  that  he  deemed  it  to  be  a,  quote,  personality 

7  conflict  between  the  two,  and  in  exchange  for  my 

8  request  that  Ms.  Lewis  be  removed  from  the  Madison 

9  investigation,  Mr.  lorio  asked  me  in  turn  to  remove 

10  Ms.  Carmichael.   I  agreed,  and  so  she  was  removed. 

1 1  Q      Did  you  initiate  the  meeting  with  the 

12  intent  of  asking  Mr.  lorio  to  remove  Ms.  Lewis  from 

13  the  case? 

14  A      Yes,  I  did. 

15  Q      Did  you  have  any  discussions  with  anybody 

16  prior  to  your  initiation  of  that  meeting  with  respect 

17  to  the  decision  to  request  that  Ms.  Lewis  be  removed 

18  from  the  case? 

19  A      Specifically  about  requesting  Ms.  Lewis  to 

20  be  removed? 

21  Q      Yes. 

22  A      I  did  not  discuss  that  decision  I  had  made 
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1  with  anyone. 

2  Q      Did  you  have  any  discussions  with  anyone 

3  about  your  upcoming  meeting  with  Mr.  lorio? 

4  A      Yes. 

5  Q      With  whom  did  you  discuss? 

6  A      Neysa  Day. 

7  Q      What  was  the  substance  of  —  actually, 

8  striice  that.    Who  is  Neysa  Day? 

9  A      Neysa  Day  was  a  senior  attorney  in  the 

10  professional  liability  section  of  the  Kansas  City 

1 1  office. 

12  Q      What  was  the  substance  of  that  discussion? 

13  A      Ms.  Day  was  a  line  attorney  who  had  been 

14  assigned  responsibility  for  an  institution  known  as 

15  Paragould.   And  Ms.  Lewis  had  been  the  investigator 

16  assigned  to  the  Paragould  institution.    In  the 

17  Paragould  institution,  there  were  a  series  of  claims 

18  that  were  being  developed,  including  a  fidelity  bond 

19  claim. 

20  Again,  1  ask  you  to  recall  that  my  specific 

21  experience  relates  to  fidelity  bond  claims  and  D&O 

22  liability  claims,  particularly  on  the  defense  side. 


1  So  I  have  extraordinary  background  in  analyzing  the 

2  merits  of  liability  causation  issues,  if  you  will, 

3  relating  to  fidelity  bond  claims.   There  was  a 

4  fidelity  bond  claim  in  Paragould  that  related  to  the 

5  activities  of  certain  former  employees  at  Paragould. 

6  Ms.  Day  had  been  the  line  attorney,  and  she 

7  had  expressed  on  numerous  occasions  her  concern  and 

8  disappointment,  if  you  will,  about  Ms.  Lewis's 

9  failure  and  refusal  to  cooperate  with  Ms.  Day  in  the 

10  pursuit  of  the  fidelity  bond  claim  and  instead 

1 1  directing  her  efforts  solely  towards  the  criminal 

12  prosecution  side  of  it. 

13  Q      The  fidelity  bond  claims  are  civil  claims? 

14  A      Yes,  sir,  in  this  context. 

15  Q      You  approached  Ms.  Day  about  this? 

16  A      Yes,  to  refresh  my  memory,  so  that  when  I 

17  talked  to  Mr.  lorio  about  the  specifics  of  my 

18  concerns  relating  to  Paragould,  my  memory  would  be 

19  refreshed  and  I  could  speak  authoritatively  about  the 

20  facts  and  circumstances  that  evolved  into  my  concern 

21  over  Ms.  Lewis's  performance. 

22  Q      By  "performance,"  you  included  in  that  her 
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1  preference  for  the  criminal  matters  rather  than  the 

2  work  on  the  civil  claims  with  respect  to  Paragould? 

3  A      I  didn't  say  "preference." 

4  Q      Her  allocation  of  time,  then? 

5  MR.  WARFN:    I  don't  think  that  is  her 

6  testimony. 

7  THE  WITNESS:    In  Paragould,  Ms.  Lewis  took 

8  it  upon  herself  to  be  the  sole  contact  with  the  U.S. 

9  Attorney's  Office  who  was  prosecuting  the  criminal 

10  side  of  the  Paragould  matters  with  these  particular 

1 1  defendants. 

12  The  U.S.  Attorney's  Office  --  first  of  all, 

13  Ms.  Lewis  did  not  tell  PLS  or  Neysa  Day  about  the 

14  criminal  referral  she  had  made.   These  criminal 

15  referrals  directly  related  to  the  facts  and 

16  circumstances  surrounding  the  fidelity  bond  claim. 

17  Again,  it  gets  back  to  fidelity  bond  claims 

1 8  oftentimes  are  subsumed  in  criminal  law  issues  and 

19  allegations. 

20  BY  MR.  DINH: 

21  Q      Do  you  know  approximately  when  these 

22  criminal  referrals  were  made  with  respect  to 


1  Paragould? 

2  A      I  believe  they  were  in  1991. 

3  Q      Before  the  June  17,  1993  directive? 

4  A      Yes. 

5  Q      Okay.   You  can  continue  with  your 

6  discussion  of  Paragould.   You  were  going  to  continue 

7  with  your  discussion  before  I  interrupted  you.    I'm 

8  sorry. 

9  A      Can  you  -- 

10  MR.  WARIN:    Let's  not.    Let  him  ask 

1 1  questions. 

12  MR.  DINH:    I  will  continue  then. 

13  MR.  WARIN:    It  is  garbled  now.    Let's  clean 

14  it  up  if  it  needs  to  be  cleaned  up. 

15  BY  MR.  DINH: 

16  Q      So,  you  were  talking  with  Ms.  Neysa  Day 

17  with  respect  to  the  1991  Paragould  case. 

18  A      The  criminal  referrals  were  in  1991.    The 

19  fidelity  bond  claim  developed  and  matured  in  1992 

20  and  ~  I'm  getting  my  years  confused.    It  was 

21  sometime  after  the  criminal  referrals. 

22  Q      And  what  did  you  tell  Ms.  Day  with  respect 
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1  to  your  upcoming  meeting  with  Mr.  lorio?   Did  you 

2  tell  her  you  were  intending  to  meet  with  Mr.  lorio? 

3  A      Yes. 

4  Q      Did  you  tell  her  the  object  of  your  meeting 

5  was  about  Jean  Lewis? 

6  A      She  certainly  knew  that  I  —  I  told  her  I 

7  was  going  to  discuss  Jean  Lewis.    I  do  not  recall 

8  ever  telling  her  that  I  was  going  to  request 

9  Ms.  Lewis's  removal. 

10  Q      Did  you  feel  that  the  removal  of  Karen 

1 1  Carmichael  from  all  matters  involving  Madison 

12  Guaranty  was  warranted? 

13  A      It  was  a  nonissue  to  me.   The  referrals 

14  were  out  the  door. 

15  Q      Right.    At  the  time  in  November  of  1993, 

16  when  Mr.  lorio  requested  that  you  remove 

17  Ms.  Carmichael  from  all  matters  involving  Madison 

18  Guaranty,  did  you  feel  that  request  was  warranted? 

19  A      It  didn't  make  any  difference  to  me.   It 

20  was  a  nonissue.    Karen's  role  as  criminal  coordinator 

21  was  at  an  end.    But  if  that  would  make  Mr.  lorio 

22  happy,  I  always  tried  to  meet  him  halfway,  and  I  did 
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1  so. 

2  Q      As  criminal  coordinator,  did  she  also  have 

3  substantive  authority  or  responsibility  with  respect 

4  to  the  production  of  documents  in  response  to 

5  subpoenas  from  the  U.S.  Attorney? 

6  A      Yes,  she  did. 

7  Q      And  at  the  time  in  November  of  1993,  were 

8  those  responsibilities  or  authorities  frilly  complied 

9  with,  frilly  discharged? 

10  MR.  WARIN:    Had  she  completed  them?  Do  you 

1 1  know?   If  you  don't  know  — 

12  THE  WITNESS:    I  don't  know. 

13  BY  MR.  DINH: 

14  Q      Do  you  know  if  you  were  still  continuing, 

15  you  or  Mr.  ~ 

16  (Witness  conferred  with  counsel.) 

17  MR.  DINH:    The  record  will  reflect  that  the 

18  witness  conferred  with  counsel. 

19  BY  MR.  DINH: 

20  Q      At  the  time  of  your  decision  to  remove 

21  Ms.  Carmichael  from  all  matters  involving  Madison  ~ 

22  MR.  WARIN:    I  think  that  characterization 
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1  sounds  like  ~  it  sounds  like  this  is  a  bureaucratic 

2  tit  for  tat.   I  don't  think  you  are  communicating 

3  that  in  your  question.    It  sounds  like  she  had  some 

4  concerns  about  Ms.  Lewis.   Apparently  Mr.  lorio  had 

5  some  concerns  about  Ms.  Carmichael. 

6  MR.  DINH:    I  make  no  characterization. 

7  MR.  WARIN:    Your  last  question  said  "at  the 

8  time  you  removed  Ms.  Carmichael." 

9  BY  MR.  DINH: 

10  Q      At  the  time  you  removed  Ms.  Carmichael  from 

1 1  all  matters  involving  Madison  Guaranty  at  the  request 

12  of  Mr.  lorio,  were  the  production  of  documents  to  the 

13  Department  of  Justice  in  response  to  their  subpoenas 

14  relating  to  Madison  Guaranty  Savings  &  Loan 

15  Association  completed? 

16  A      I  don't  know. 

17  Q      Do  you  supervise  the  production  of 

18  documents  at  all  with  respect  to  these  subpoenas? 

19  A      No.    That  is  why  1  brought  Phil  Adams  in, 

20  because  of  his  federal  prosecutorial  experience. 

21  Q      You  delegated  that  authority  to  him  and  he 

22  doesn't  report  to  you  with  respect  to  ongoing  matters 
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1  or  pending  subpoenas? 

2  A      That's  not  a  fair  characterization  of  what 

3  I  said. 

4  Q      Does  he  report  to  you? 

5  A      Yes,  he  does. 

6  Q      By  ~  did  he  report  to  you  with  respect  to 

7  his  response  to  the  DOJ  subpoenas  or  the  U.S. 

8  Attorney's  Office  subpoenas  with  respect  to  Madison 

9  Guaranty  Savings  &  Loan  Association? 

10  A      He  certainly  kept  me  apprised  of  the 

1 1  progress,  yes. 

12  Q      So,  I  ask  you  again.   At  the  time  that  you 

13  removed  Ms.  Carmichael  from  all  matters  relating  to 

14  Madison  Guaranty  Savings  &  Loan  Association,  did  you 

15  have  any  knowledge  from  Mr.  Phil  Adams's  reporting  or 

16  from  Ms.  Carmichael's  reporting  with  respect  to 

17  whether  that  production  of  documents  was  completed? 

18  MR.  KRAVITZ:    I  have  an  objection  to  that 

19  question,  because  it  may  be  that  the  answer  is  no, 

20  but  I  still  think  that  the  question  is  confusing 

21  because  I  think  the  record  is  clear  that  although 

22  there  may  have  been  subpoenas  pending  at  that  time  in 
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1  November  1993,  there  have  been  subsequent  subpoenas 

2  for  documents  issued  to  the  RTC,  both  from  the  U.S. 

3  Attorney's  Office  and  from  Special  Counsel  and 

4  Independent  Counsel  and  in  fact  from  main  Justice 

5  when  they  were  running  the  investigation  for  a  time. 

6  Even  if  as  of  November  '93  all  subpoenas 

7  that  had  already  been  served  had  been  complied  with 

8  fully,  there  have  still  been  subsequent  subpoenas. 
The  whole  question  is  very  confusing. 

BY  MR.  DINH: 

Q      You  can  answer  the  question. 

A      I  don't  know. 

Q      We  started  this  out  ~  before  we  got  off  on 
this  side  track,  we  started  out  talking  about  the 
complaint  that  you  had  heard  from  the  Department  of 
Justice  with  respect  to  the  speed  of  production  of 
documents  in  response  to  these  subpoenas. 

A      Yes.    Karen  told  me  about  that. 

Q      Are  those  --  is  that  the  first  time  you 
learned  about  those  concerns,  when  Karen  Carmichael 
told  you? 

A      That's  the  only  time  I  learned  of  those 
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1  concerns. 

2  Q      Are  those  the  same  concerns  that  she 

3  mentioned  in  the  second  full  paragraph  of  her 

4  November  5th,  1993  E-mail  to  which  we  had  referred  to 

5  earlier,  TH  0833?   Can  you  read  that  sentence  for  us? 

6  A      I  will  read  it.    It  reads  "RTC  legal  has 

7  been  accused  by  Washington  Department  of  Justice  of 

8  being  'uncooperative'  and  'nonresponsive'"  --  those 
two  words  are  in  quotes  —  "to  their  investigation 
and"  ~  I  assume  it  is  — 

MR.  WARFN:    It  looks  like  "request,"  but  it 
has  not  been  Xeroxed  properly. 

THE  WITNESS:    "For  documentation  regarding 
Madison  Guaranty,  Little  Rock,  Arkansas." 

BY  MR.  DINH: 
Q      You  say  that  was  the  only  time  you  became 
aware  of  any  objections  from  the  Department  of 
Justice  with  respect  to  the  speed  and  the  progress  of 
the  production  of  documents  in  response  to  their 
subpoenas? 

A      There  was  one  other  time  where  the  issue 
was  brought  up,  but  I  cannot  tell  you  whether  it  was 
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1  main  Justice,  Washington  Justice;  they  are  all  the 

2  same  to  me. 

3  Q      What  other  time  was  the  issue  brought  up? 

4  A      At  the  meeting  with  Ken  Donahue,  the  AUSAs, 

5  the  FBI,  Mr.  lorio,  Mr.  Adams  and  myself. 

6  Q      Do  you  know  what  brought  about  this 

7  meeting? 

8  A      No,  I  do  not. 

9  Q      Do  you  know  who  requested  the  meeting? 

10  A      No,  I  do  not. 

11  Q      Who  requested  that  you  attend  the  meeting? 

12  A      I  don't  know. 

13  Q      Did  you  recall  the  substance  of  this 

14  meeting? 

15  A      Yes. 

16  Q      Can  you  tell  me  what  that  substance  is? 

17  A      It  related  to  the  coordinating  of  the 

18  agency  efforts  related  to  the  Madison  Guaranty 

19  investigation. 

20  Q      And  at  this  time,  did  any  Justice 

21  Department  officials  raise  any  concerns  with  respect 

22  to  the  speed  and  the  progress  of  production  of 
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1  documents  in  response  to  their  subpoenas  relating  to 

2  Madison  Guaranty  Savings  &  Loan  Association?  By 

3  Justice  Department,  I  will  just  for  the  time  being 

4  lump  them  all  in,  AUSAs,  U.S.  Attorneys,  main 

5  Justice. 

6  A      The  FBI  did. 

7  Q      The  FBI  did? 

8  A      Yes. 

9  Q      And  what  was  your  response  ~  I  mean  by 

10  "your,"  RTC's  response  --  to  these  complaints? 

11  MR.  WARIN:    If  she  knows. 

12  THE  WITNESS:    The  complaint  did  not  ask  for 

13  a  response,  so  I  did  not  provide  one. 

14  MR.  WARIN:    Was  it  more  of  a  process 

15  meeting  than  a  complaint  meeting? 

16  THE  WITNESS:    Yes.    It  was  to  bring  the 

17  agencies'  efforts  and  coordinate  them  together,  to 

18  try  to  make  them  more  efficient  in  response  to  the 

19  investigative  work  on  the  Madison  referrals. 

20  BY  MR.  DINH: 

21  Q      This  was  not  prompted  by  any  problems  the 

22  Department  of  Justice  or  the  FBI  had  that  you  knew 
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1  of? 

2  MR.  WARIN:    She  testified  she  didn't  know. 

3  THE  WITNESS:    I  don't  know. 

4  BY  MR.  DINH: 

5  Q      You  said  Ken  Donahue  was  there? 

6  A      Yes,  sir. 

7  Q      Do  you  remember  what  Mr.  Donahue's 

8  statements  or  discussions  in  this  meeting  were 

9  generally  about  the  process  of  production  of 

10  documents? 

1 1  A      During  that  meeting,  no. 

12  Q      Did  you  subsequently  revise  your  procedure 

13  for  producing  documents  after  that  meeting? 

14  A      Yes,  sir,  I  did. 

15  Q      In  response  to  that  meeting? 

16  A      At  the  meeting  1  was  requested  to  find  some 

17  way  to  minimize  --  at  the  request  of  the  FBI,  to 

18  minimize  the  number  of  people  who  would  have  access 

19  to  or  knowledge  of  the  various  subpoenas  that  were 

20  coming  into  the  Kansas  City  office. 

21  Q      The  FBI  requested  you  to  do  this? 

22 A      That's  my  recollection,  yes. 
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1  Q      Let  me  refer  you  to  Exhibit  TH  889,  a 

2  memorandum  from  Julie  Yanda  to  a  number  of  people. 

3  ask  you  to  study  that. 

4  (Witness  examined  the  document.) 

5  Are  these  the  new  procedures  that  you 

6  instituted  with  respect  to  ~  or  you  proposed  with 

7  respect  to  the  production  of  documents  in  response  to 

8  the  subpoenas? 

9  A      Yes,  triggered  by  the  FBI's  request  during 

10  the  meeting. 

1 1  Q      The  first  sentence  of  this  E-mail  says  that 

12  "at  Ken  Donahue's  directive  and  request  for 

13  expediting  the  process."   Does  that  refresh  your 

14  memory  with  respect  to  who  made  the  request? 

15  A      We  are  talking  about  apples  and  oranges 

16  here.   Your  question  to  me  was  at  the  meeting.   At 

17  the  meeting  with  the  FBI  it  was  the  FBI  agent  who 

18  made  that  request  of  me,  explaining  his  concerns 

19  about  security  and  keeping  this  stuff  under  wraps. 

20  A  meeting  following  that  involved  simply 

21  Mr.  Donahue,  Mr.  lorio,  Mr.  Adams  and  myself.   At 

22  that  meeting,  Mr.  Donahue  and  I  discussed  ways  that 
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1  we  could  develop  procedures  that  would  minimize  the 

2  number  of  people  involved. 

3  0      Who  is  Mr.  Donahue? 

4  A      He  is  with  the  Washington  investigative 

5  unit.    I  don't  know  his  title. 

6  Q      When  Karen  Carmichael  told  you  that  she  had 

7  heard  complaints  with  respect  to  the  production  of 

8  documents  from  the  Justice  Department  or  from  the 

9  U.S.  Attorney's  Office,  what  steps,  if  any,  did  you 

10  take  in  response  to  that  information? 

11  A      I  do  what  I  have  done  throughout  my 

12  practice.   Whenever  an  accusation  is  made  about 

13  missteps  or  misdeeds  in  the  performance  of  duties,  I 

14  told  her  to  start  documenting  what  she  did  and 

15  prepare  a  chronology  of  what  she  did,  when  she  did  it 

16  and  why  she  did  it. 

17  Q      Did  she  subsequently  prepare  that 

1 8  chronology? 

19  A      Yes. 

20  Q      Did  she  submit  that  chronology  to  you? 

21  A      I  got  a  copy  of  it,  but  it  went  directly  to 

22  Washington. 

98 

1  Q      It  went  directly  to  Washington? 

2  A      That's  my  recollection. 

3  Q      Whom  did  she  address  that  to,  do  you  know? 

4  A      I'm  sorry,  I  don't  recall. 

5  Q      What  steps,  if  any,  did  Washington  take,  to 

6  the  best  of  your  knowledge,  in  response  to  that 

7  chronology? 

8  MR.  WARIN:    If  you  know.    If  you  know  what 

9  Washington  did  in  response  to  Ms.  Carmichael's 

10  chronology. 

11  THE  WITNESS:    I  don't  know. 

12  BY  MR.  DINH: 

13  Q      Did  you  make  any  attempt  to  contact  the 

14  persons  who  Ms.  Carmichael  told  you  had  made  the 

15  complaints  to  her  respecting  the  speed  and  progress 

16  of  the  production  of  documents? 

17  A      No,  sir. 

18  Q      The  only  steps  you  took  with  respect  to 

19  that  was  to  tell  her  to  chronologize  it  and  send  it 

20  off  to  Washington? 

21  A      To  act  responsibly  and  as  a  lawyer  should 

22  act,  yes,  and  that  is  to  prepare  and  document  what 
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1  happened. 

2  Q      And  this  was  approximately  November  5,  1993 

3  when  she  sent  you  this  E-mail  that  we  had  talked 

4  about  earlier? 

5  A      He  is  referring  to  Exhibit  TH  0833. 

6  (Witness  examined  the  document.) 

7  Yes,  sir,  that's  the  date  of  her  E-mail. 

8  Q      Those  are  the  accusations  on  the  second 
line  there  with  respect  to  the  Justice  Department's 
complaints? 

A      Yes.    1  earlier  read  the  second  paragraph 
of  this  document. 

Q      Did  she  talk  to  you  before  she  ~  was  this 
the  first  you  heard  of  this  complaint  in  this  E-mail 
or  had  she  had  prior  discussions  with  you  respecting 
these  complaints? 

A      As  1  said  earlier,  she  had  told  me  about 
the  complaints  that  had  been  registered,  and  I  gave 
her  the  advice  and  counsel  that  I  just  described  for 
you  earlier. 

Q      And  this  is  part  of  the  documentation  that 

upon  your  advice  she  made? 

100 

1  A      I  do  not  believe  that  you  have  the 

2  attachment  to  this  E-mail  attached  to  this  document. 

3  There  is  a  reference  to  a  document  AUSA.GJS  that  I  do 

4  not  believe  is  attached  to  your  Exhibit  TH  0833. 

5  Q      But  that  attachment  is  the  documentation 

6  that  you  believe  Ms.  Carmichael  prepared? 

7  A      Yes.   Ms.  Carmichael  prepared  it. 

8  Q      After  the  new  procedures  which  you 
proposed  ~  oh,  these  new  procedures  that  you 
proposed  after  the  November  22,  1994  meeting,  were 
they  instituted?   Were  they  agreed  to  and  instituted? 

A      What  meeting?  I'm  sorry.    What  meeting  on 
November  22nd? 

Q      The  meeting  with  the  Justice  Department  and 
the  subsequent  meeting  with  Richard  lorio  and  Ken 
Donahue  and  Lee  Ausen. 

A      I  don't  recall  the  date. 

MR.  KRAVITZ:    1  think  you  said  November 
22nd,  1994. 

MR.  DINH:    1  meant  in  November  of  1993. 
MR.  WARIN:    The  question  is,  were  these 
something  ~  1  don't  think  you  finished  your 
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1  question,  but  it  sounds  like  the  question  he  was 

2  going  to  ask  you  was  were  these  procedures 

3  implemented  after  that  meeting. 

4  THE  WITNESS:   The  procedures  outlined  in 

5  the  E-mail? 

6  BY  MR.  DINH: 

7  Q      Right.    Let  me  get  that  for  you. 

8  MR.  KRAVITZ:    TH  0889  is  the  E-mail  that 

9  has  the  procedures  outlined. 

10  THE  WITNESS:   Yes,  sir.    To  the  best  of  my 

1 1  knowledge  and  belief,  they  were  implemented. 

12  BY  MR.  DINH: 

13  Q      Have  there  been  any  more  complaints  ft-om 

14  the  Justice  Department  or  from  the  U.S.  Attorney's 

15  Office  with  respect  to  the  production  of  documents  in 

16  response  to  their  subpoenas  that  you  are  aware  of? 

17  MR.  KRAVITZ:    In  this  case  or  in  any  case? 

18  MR.  DINH:    In  this  case. 

19  THE  WITNESS:   None  that  I'm  personally 

20  aware  of. 

21  MR.  KRAVITZ:    I  have  yet  -  can  we  talk 

22  about  scheduling  for  a  minute?   I'm  concerned  — 
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1  MR.  DINH:    If  you  want  to  go  off  the 

2  record,  sure. 

3  MR.  KRAVITZ:    I  would  rather  stay  on  the 

4  record.   I  am  concerned  because  counsel  for  Ms.  Yanda 

5  has  indicated,  at  least  someone  on  their  side  needs 

6  to  leave  at  6:00.    We  have  now  been  going  from  2:30 

7  until  4:45  and  I  haven't  had  a  chance  to  ask  a 

8  question  yet. 

9  I  will  remind  you,  as  I  told  you  earlier 

10  off  the  record,  that  Ms.  Yanda  is  here  because  of  the 

1 1  Democratic  staffs  request.   So  I  think  it  would  be 

12  grossly  unfair  if  we  didn't  have  a  significant 

13  opportunity  to  ask  Ms.  Yanda  some  questions. 

14  MR.  DINH:    As  I  understand  it,  the  request 

15  was  jointly  made  by  both  Majority  and  Minority 

16  counsel,  and  as  the  resolution  sets  out,  Majority 

17  counsel.  Majority  staff  will  question  the  witness 

18  first. 

19  I  have  some  more  questions.    I  do  not 

20  anticipate  them  to  be  taking  a  significant  amount  of 

21  time,  but  I  cannot  give  you  a  definite  guarantee  with 

22  respect  to  how  much  time  I  will  have  to  take  to  do 
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1  that. 

2  MR.  KRAVITZ:    Why  don't  we  go  off  the 

3  record. 

4  (Discussion  off  the  record.) 

5  BY  MR.  DINH: 

6  Q  Do  you  know  who  Ms.  Jean  Lewis  is? 

7  A  Do  I  know  her? 

8  Q  Yes. 

9  A  I  have  known  her  by  a  couple  of  names,  but 

10  yes,  Ms.  Lewis  is  an  investigator  in  the  Kansas  City 

1 1  office. 

12  Q  Do  you  know  who  --  you  have  testified  that 

13  Richard  lorio  is  the  head  of  the  investigations  unit? 

14  A  In  the  Kansas  City  office,  yes. 

15  Q  Do  you  know  who  Lee  Ausen  is? 

16  A  Yes. 

17  Q  Is  Lee  Ausen  Ms.  Lewis's  supervisor  in  the 

18  office? 

19  A  Her  immediate  supervisor. 

20  Q  Then  he  reports  to  Mr.  lorio? 

21  A  At  what  point  in  time? 
22 Q  In  1993  and  1994. 
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1  A      At  some  point  in  time,  a  man  by  the  name  of 

2  Pat  Robison  was  made  the  department  head. 

3  Technically  on  an  organization  chart,  Mr.  Ausen  would 

4  report  to  Mr.  Robison  who  would  report  to  Mr.  lorio. 

5  Q      Do  you  know  when  that  reporting 

6  relationship  ended  approximately,  the  one  with 

7  Mr.  Robison  in  the  chain? 

8  A      No,  sir,  1  don't. 
Q      Did  you  come  to  know  of  any  administrative 

actions  taken  against  Mr.  Ausen,  Mr.  lorio  and 
Ms.  Lewis  in  1994? 

A      Yes,  sir,  I  did. 

Q      Do  you  know  approximately  when  that  was? 

A      In  August  of  1994. 

Q      Do  you  know  who  made  the  decision  to  take 
this  administrative  action  against  the  three? 

A      No,  sir,  I  don't. 

Q      Do  you  know  what  administrative  action  was 
taken  against  the  three? 

A      Yes,  sir. 

Q      Can  you  describe  that  to  us. 

A      They  were  placed  on  administrative  leave 
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1  for  two  weeks. 

2  Q      Do  you  know  if  they  were  permitted  to  be  in 

3  their  offices  at  the  time? 

4  A      No,  sir,  I  don't. 

5  Q      And  they  came  back  to  work  after  those  two 

6  weeks? 

7  A      Yes,  sir,  they  did. 

8  Q      Did  they  continue  working  for  the  RTC 

9  uninterrupted  until  their  termination,  if  any,  with 

10  the  RTC?   Were  there  any  subsequent  administrative 

1 1  actions  taken  against  them? 

12  MR.  WARIN:    If  you  know. 

13  THE  WITNESS:   None  that  I  know  of. 

14  BY  MR.  DINH: 

15  Q      Did  you  have  any  discussions  with  anyone 

16  prior  to  their  being  placed  on  administrative  leave 

17  about  the  subject  of  their  being  placed  on 

18  administrative  leave? 

19  A      Yes,  sir. 

20  Q      With  whom  did  you  have  those  discussions? 

21  A      Mr.  Tom  Hindes. 

22 Q      Did  he  approach  you  about  these  subjects  or 


1  did  you  initiate  the  conversation? 

2  A      Specifically  about  the  admin  leave  issue? 

3  Q      Yes. 

4  A      Specifically  about  the  fact  that  they  were 

5  going  to  be  placed  on  admin  leave? 

6  Q      Yes. 

7  A      Mr.  Hindes  called  me  and  told  me  that  the 

8  decision  had  been  made  to  place  them  on 

9  administrative  leave. 

10  Q      Did  he  tell  you  who  had  made  this  decision? 

11  A      I  don't  recall. 

12  Q      Did  you  have  prior  conversations  with 

13  Mr.  Hindes  with  respect  to  the  issues  underlying  the 

14  administrative  leave? 

15  A      1  don't  know  the  basis  for  the  decision  to 

16  put  them  on  admin  leave,  but  I  certainly  had 

17  conversations  with  Mr.  Hindes. 

18  Q      About  the  three  investigators? 

19  A      Yes.    I  was  desperately  concerned  about  the 

20  lack  of  productivity  out  of  that  office  and  what  1 

21  believed  to  be  the  declining  morale  and  destructive 

22  work  environment  that  1  witnessed  in  that  office. 
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1  Q      You  believed  that  the  destructive  --  you 

2  believed  that  the  work  conditions  was  a  result  of 

3  actions  by  these  three  investigators? 

4  A      I  believed  it  to  be  part  and  parcel,  yes. 

5  Q      Was  this  in  the  context  of  a  formal 

6  complaint  made  to  Mr.  Hindes  or  was  this  communicated 

7  informally  to  him? 

8  A      Through  a  series  of  phone  calls. 

9  Q      Do  you  recall  approximately  when  these 

10  phone  calls  took  place? 

11  A      Just  periodically  throughout  1994. 

12  Q      Throughout  1994. 

13  You  said  you  did  not  know  the  basis  for 

14  which  they  were  placed  on  administrative  leave. 

15  Mr.  Hindes  did  not  tell  that  to  you  in  his  phone  call 

16  notifying  you  that  they  would  be  placed  on 

17  administrative  leave? 

18  A      That's  right.    He  told  me  the  fact  that 

19  they  were. 

20  Q      You  have  subsequently  not  come  to  any 

21  knowledge  with  respect  to  the  bases  for  their  being 

22  placed  on  administrative  leave? 
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1  A      No. 

2  Q      You  have  never  seen  the  allegations,  any 

3  written  allegations  or  charges  against  the  three 

4  investigators? 

5  A      By  whom? 

6  Q      By  Tom  Hindes  or  anybody  else  who  may  have 
made  those  allegations  or  justified  their  placement 
on  administrative  leave. 

MR.  WARIN:    She  testified  she  hadn't 
seen  — 

MR.  DINH:    She  has  no  basis.   I  want  to 
make  sure  I  covered  everything. 

THE  WITNESS:   No,  sir,  I  haven't. 
BY  MR.  DINH: 
Q      Did  you  suggest  that  they  be  placed  on 
administrative  leave  when  you  talked  to  Mr.  Hindes 
with  respect  to  these  concerns  that  you  had? 
A      No,  sir. 

Q      What  actions,  if  any,  did  you  recommend  to 
Mr.  Hindes  in  order  to  rectify  the  concerns  you  had 
with  respect  to  the  morale  of  the  investigations 
unit? 
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1  A      I  made  no  recommendations. 

2  Q      You  simply  made  him  aware  of  the  fact  that 

3  you  had  these  concerns? 

4  A      I  reached  a  point  where  I  could  not 

5  continue  to  do  my  job  effectively  or  efficiently  or 

6  constructively  given  the  environment  that  I  was 

7  forced  to  deal  with  as  a  result  of  the  activities  of 

8  the  Kansas  City  Investigations  office.   So  I  called 

9  Mr.  Hindes  and  I  gave  him  an  ultimatum.   I  said  he 

10  had  to  choose  between  Mr.  lorio  or  me. 

1 1  Q      Did  you  threaten  to  resign  if  Mr.  lorio  was 

12  not  removed?   Was  that  the  import  of  the  ultimatum? 

13  A      It  wasn't  a  threat.   I  was  telling  him  I 

14  was  resigning  unless  something  was  done  to  correct 

15  the  problem  in  Kansas  City  investigations. 

16  Q      Let  me  go  back  to  the  underlying  problem  as 

17  you  perceived  it  at  the  time.   You  said  there  were 

18  problems  with  morale. 

19  A      Absolutely. 

20  Q      And  this  was  a  product  of  whose  actions 

21  specifically? 

22  A      It  was  the  obsession  that  had  come  to 


1  envelop  the  entire  Kansas  City  investigative  office. 

2  The  focus  of  all  energies,  experience  and  time  was 

3  being  obsessed  with  Madison. 

4  Q      And  that  was  the  principal  ~  was  that  the 

5  only  basis  for  your  complaint  with  respect  to  the 

6  morale  of  the  Kansas  City  investigations  unit? 

7  MR.  WARIN:    I  think  she  previously 

8  testified  that  there  was  a  complete  lack  of 

9  productivity. 

10  BY  MR.  DINH: 

1 1  Q      Right,  a  complete  lack  of  productivity 

12  arising  out  of  this  complete  obsession,  I  take  it. 

13  A      The  number  of  activities  that  were 

14  enveloped  as  a  result  of  this  obsession  with  Madison, 

15  yes. 

16  Q      With  the  investigative  unit's  conduct  with 

17  respect  to  the  Madison  case? 

18  A      Most  quantifiable  in  the  lack  of 

19  productivity. 

20  Q      Did  you  express  these  concerns  to  anybody 

21  else  besides  Mr.  Hindes? 

22  A      Yes.    Mr.  Eisenstein. 
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1  Q      To  whom  you  reported  on  administrative 

2  matters  in  the  Washington,  D.C.  office? 

3  A      Yes.   On  substantive  matters  I  reported. 

4  Q      I  meant  substantive  matters.   I  misspoke. 

5  Did  you  talk  to  Ms.  April  Breslaw  about 

6  these  concerns? 

7  A      Not  that  I  recall. 

8  Q      But  she  was  the  attorney  in  Washington 
principally  then  and  now  responsible  for  the  conduct 
of  the  Madison  Guaranty  case? 

MR.  KRAVITZ:    Did  you  say  then  and  now? 

BY  MR.  DINH: 
Q      She  said  then  at  all  times  and  subsequent. 
Was  that  your  testimony? 

MR.  WARIN:   No.    She  never  testified  to 
that. 

MR.  KRAVITZ:    That  is  not  accurate. 

THE  WITNESS:  I  don't  think  April  was 
responsible  for  it  today.  When  her  responsibility 
ceased,  I  don't  know. 

MR.  WARIN:    The  question  was  did  you  talk 
to  her  or  not,  yes  or  no. 
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1  THE  WITNESS:    I  don't  recall  ever  talking 

2  to  her  about  it. 

3  MR.  WARFN:   There  were  some  faulty  premises 

4  there  in  that  question,  too,  on  top  of  it,  Julie.    So 

5  you  have  corrected  the  premises  and  the  substantive 

6  answer  is  she  didn't  recall  talking  to  her. 

7  THE  WITNESS:    You  understand  April  wasn't 
my  supervisor  in  any  way,  shape  or  form. 

MR.  DINH:    Uh-huh. 
BY  MR.  DINH: 
Q      But  at  the  time  was  she  involved  in  the 
Madison  Guaranty  case  still? 

MR.  KRAVITZ:    At  what  time? 
BY  MR.  DINH: 
Q      At  the  time  you  had  these  concerns  with 
respect  to  the  RTC  investigations  unit. 

A      Sir,  I  don't  know  when  her  responsibility 
for  Madison  ended. 

Q      Do  you  think  the  attention  given  by  the 
investigations  unit  -  and  I  know  it  is  probably 
incorporated  in  your  prior  answers,  but  1  want  to 
make  this  clear.   Do  you  think  that  the  attention 
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1  given  by  the  investigations  unit  from  the  RTC  Kansas 

2  City  office  to  the  Madison  Guaranty  case  was  unduly 

3  excessive? 

4  A      I  don't  know  about  the  characterization.  I 

5  knew  the  impact  that  it  had.   That  impact  made  it 

6  impossible  for  me  to  do  my  job  as  1  believe  it  has  to 

7  be  done  in  order  to  do  it  effectively  and  responsibly 

8  on  behalf  of  my  client,  the  RTC. 

9  Q      So  you  don't  know  whether  ~  by  not  knowing 

10  the  characterization,  you  are  saying  you  do  not  know 

1 1  whether  it  was  unduly  excessive  or  not?   I  mean,  I 

12  don't  know  what  she  means  by  the  characterization. 

13  MR.  KRAVITZ:    You  are  the  one  who  used  it. 

14  MR.  WARIN:    "Unduly  excessive"  suggests 

15  some  sort  of  relative  standard. 

16  BY  MR.  DINH: 

17  Q      Is  "unduly  excessive"  the  characterization 

1 8  to  which  you  were  referring  to  in  your  answer? 

19  A      Yes,  sir. 

20  Q      That's  all  I  was  trying  to  get  at. 

21  Let  me  ask  you  now  to  study  JY  01 10.    It  is 

22  an  E-mail  message  originally  dated  July  28,  1994  at 
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1  10:03:1 1  and  subsequently  forwarded  with  comments  to 

2  a  number  of  people.   The  E-mail  was  from  Richard 

3  lorio  to  James  Dudine,  Jane  Jankowski.   The  Bates 

4  number  is  JY  0110. 

5  (Witness  examined  the  document.) 

6  Have  you  had  a  chance  to  study  that? 

7  A      Yes,  sir. 

8  Q      In  that,  Mr.  lorio  referenced  a  document 

9  that  was  supposedly  prepared  by  you  addressed  to  Tom 

10  Hindes  with  a  carbon  copy  to  Jim  Dudine  that  he  had 

1 1  heard  about  through  various  contacts  that  in 

12  substance  "was  very  critical  of  my  management  of  the 

13  Kansas  City  office  of  investigation." 

14  Did  you  author  such  a  memorandum? 

15  A      Absolutely  not. 

16  Q      Do  you  have  any  knowledge  as  to  any 

17  memorandum  authored  by  any  member  of  your  staff  on 

18  that  subject? 

19  A      There  is  no  such  document  to  my  knowledge. 

20  Q      So,  your  complaints  to  Mr.  Hindes  were 

21  strictly  telephonic,  then?  They  were  not  written 

22  down,  the  expressions  of  concern? 
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1  MR.  WARIN:    He  is  referring  to  your  earlier 

2  testimony  that  in  1994  you  expressed  concerns  about 

3  the  productivity  and  other  issues  of  morale  in  the 

4  investigative  units  in  Kansas  City. 

5  THE  WITNESS:    I  don't  recall  putting 

6  anything  like  that  in  writing. 

7  BY  MR.  DINH: 

8  Q      Why  not?   Why  didn't  you  put  anything  like 
that  in  writing? 

A      Because  1  talk  to  people,  to  Mr.  Hindes. 
Q      But  you  testified  earlier  that  you  had 
advised  Ms.  Carmichael  and  you  seemed  to  be  very 
careful  and  memorialized  the  events  when  serious 
allegations  like  these  are  made  and  you  strike  me  as 
a  very  careful  person. 

Did  it  not  occur  to  you  to  put  these 
serious  allegations  of  concern  in  writing  to 
Mr.  Hindes  instead  of  just  communicating  to  him 
telephonically? 

MR.  WARIN:    1  will  object  to  the 
characterization.  That  is  not  her  words.    If  you  are 

trying  to  read  back  the  "serious  allegations"  words, 
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1  that  wasn't  her  words. 

2  MR.  DINH:    That's  why  1  corrected  my 

3  myself   The  expressions  of  concern. 

4  THE  WITNESS:    First  of  all,  no  one  was 

5  accusing  me  of  wrongdoing  through  these  conversations 

6  I  was  having  with  Tom  Hindes.    So  my  advice  to 

7  Karen  —  so  that  your  question  is  not  taken  out  of 

8  context,  I  advised  Karen  to  take  those  steps  because 
she  had  been  accused  of  not  doing  her  job  properly. 

On  the  other  hand,  I  am  talking  to  my  boss 
and  telling  my  boss  that  I  am  not  able  to  do  my  job, 
and  I  talked  to  him  on  periodic  occasions  to  let  him 
know  that  my  ability  to  do  my  job  was  being  hampered 
and  impeded  by  what  I  saw  developing  in  the  Kansas 
City  Investigations  office. 
BY  MR.  DINH: 

Q      Did  you  communicate  these  concerns  to 
Mr.  lorio,  Mr.  Ausen  or  Ms.  Lewis  directly? 

A      Not  to  Ms.  Lewis  or  to  Mr.  Ausen.    But  I 
did  talk  to  Mr.  lorio  on  several  occasions  about 
these  very  types  of  concerns. 

Q      Did  you  tell  him  that  you  had  also  talked 
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1  to  Mr.  Hindes  regarding  these  concerns? 

2  A      No. 

3  Q      Now,  Mr.  lorio  was  subsequently  reinstated 

4  after  this  two-week  period  of  administrative  leave; 

5  correct? 

6  A      Yes,  sir. 

7  Q      Do  you  remember  approximately  what  the  date 

8  was  that  he  was  reinstated  on? 

9  A      No,  sir,  1  don't  know  the  date. 

10  Q      It  was  two  weeks  from  whenever  he  was 

1 1  placed  on  admin  leave? 

12  A      That's  right.    He  came  back  to  work. 

13  Q      Did  you  resign  after  Mr.  lorio  came  back? 

14  A      No,  sir. 

15  Q      Why  was  that?   Did  the  work  situation 

16  improve? 

17  A      Absolutely  not. 

18  Q      It  persisted  as  it  was  beft)re  he  was  placed 

19  on  administrative  leave? 

20  A      1  had  given  my  boss  an  uUimatum. 

21  Mr.  lorio  had  been  placed  on  admin  leave  and  he  had 

22  come  back.    If  ever  that  office  needed  me  to  lead  it 
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1  through  one  of  the  most  difficult  and  challenging 

2  times  that  we  had  faced,  and  we  have  faced  a  number 

3  there,  I  felt  it  was  incumbent  and  professionally 

4  responsible  ~  the  only  professionally  responsible 

5  thing  I  could  do  was  to  stay  and  see  it  through.    1 

6  care  very  deeply  about  those  cases,  and  1  wanted  to 

7  make  sure  that  the  focus  of  that  office  was 

8  constructive  and  productive. 

9  Q      So,  you  stayed  on  even  though  the  situation 

10  did  not  improve  after  Mr.  lorio  left  because  you  care 

1 1  about  the  cases? 

12  A      That's  not  a  fair  characterization  of  what 

13  1  said.    1  do  care  about  the  cases.   But  I  felt  a 

14  responsibility,  a  professional  responsibility,  the 

15  same  responsibility  that  1  feel  and  have  felt  to  each 

16  of  my  clients  in  my  16  years  of  practice  to  see  a 

17  project  through,  particularly  when  it  is  at  a  very 

18  difficult  time,  and  that's  what  we  were  experiencing 

19  when  they  came  back  from  admin  leave. 

20  Q      Did  you  have  any  conversations  with  Erica 

21  Cooper  prior  to  them  being  placed  on  administrative 

22  leave  about  them  being  placed  on  administrative 
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1  leave? 

2  A      1  don't  recall  any  such  conversation. 

3  Q      Ellen  Kulka? 

4  A      No,  sir. 

5  Q      Do  you  know  who  Randi  Mendelsohn  is? 

6  A      Yes. 

7  Q      Who  is  she  and  what  is  her  relationship  or 

8  activities  with  respect  to  the  administrative  leave 

9  issue? 

10  A      She  works  in  Washington  personnel.   She  was 

1 1  one  of  the  investigators  that  came  out  to  investigate 

12  the  admin  leave  issues. 

13  Q      Did  she  interview  you? 

14  A      Yes. 

1 5  Q      She  was  an  investigator  investigating  the 

16  allegations  that  underlied  the  administrative  leave? 

17  A      1  don't  know  if  she  is  an  investigator,  but 

18  she  was  with  the  personnel  office. 

19  Q      Let  me  refer  you  to  an  E-mail  from  Randi 

20  Mendelsohn  to  Julie  Yanda,  Duane  Curtis,  Michael 

21  Van  Vulkenburg  and  Thomas  J.  Sarisky  dated  September 

22  12,  1994.    The  Bates  number  is  TS  408. 
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1  (Witness  examined  the  document.) 

2  MR.  WARIN:    Is  there  a  question? 

3  MR.  DINH:    I'm  letting  her  study  the 

4  document. 

5  THE  WITNESS:    Yes,  sir. 

6  BY  MR.  DINH: 

7  Q      Did  you  consider  Mrs.  Randi  Mendelsohn  to 

8  be  an  objective  investigator? 

9  MR.  WARIN:    She  has  previously  testified 

10  she  didn't  know  she  was  an  investigator. 

1 1  BY  MR.  DINH: 

12  Q      Or  an  objective  person  looking  into  the 

13  allegations? 

14  A      I  don't  know.    Washington  sent  her  down  and 

15  I  talked  to  her  because  it  was  what  I  was  asked  to 

16  do. 

17  Q      Can  you  read  for  me  the  last  two  sentences 

1 8  of  the  third  paragraph  up. 

19  A      "And  we  are  fortunate  to  have  Ellen  Kulka 

20  and  Erica  Cooper  backing  us.    I  am  happy  to  enlist 

21  their  support  and  help  whenever  needed." 

22  Q      Can  you  read  the  prior  sentence  to  those 
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1  two  sentences. 

2  MR.  WARIN:    Why  don't  we  do  this.    Why 

3  don't  we  read  the  whole  paragraph.   "Please  let  me 

4  know  how  you  are  managing  and  if  all  is  slowly 

5  settling  down,  at  least  to  a  manageable  point.    How 

6  is  the  staff  in  investigations  holding  up?   As  Tom 

7  and  I  said,  we  continue  to  be  here  for  you  and  to 

8  'fight'  to  do  what  is  right  in  whatever  way  we 

9  can."   And  then  the  two  sentences  previously  were 

10  read  by  my  client  start  "and  we  are  fortunate  to  have 

1 1  Ellen  Kulka  and  Erica  Cooper  backing  us.    1  am  happy 

12  to  enlist  their  support  and  help  if  ever  needed." 

13  BY  MR.  DINH: 

14  Q      Do  you  know  what  she  referred  to  when  she 

15  was  saying  "to  'fight'  to  do  what  is  right  in 

16  whatever  way  we  can"? 

17  A      No,  sir,  I  don't. 

18  Q      Have  you  had  any  subsequent  discussions 

19  with  Ms.  Mendelsohn  regarding  this  E-mail? 

20  MR.  WARIN:    After  September  12,  1994,  have 

21  you  had  any  conversations  with  Ms.  Mendelsohn 

22  regarding  her  E-mail? 
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1  THE  WITNESS:    I  don't  recall  any. 

2  BY  MR.  DINH: 

3  Q      Did  you  have  any  conversations  with 

4  Ms.  Mendelsohn  after  September  12  with  respect  to  the 

5  administrative  leave  issue? 

6  A      None  that  I  recall,  sir. 

7  Q      Let  me  refer  you  now  to  Bates  exhibit  ~ 

8  exhibit  Bates  stamped  TH  726.    It  is  an  E-mail  from 

9  Julie  Yanda  to  April  Breslaw  dated  July  20,  1993. 

10  MR.  KRAVITZ:    July  20,  1993? 

11  MR.  DINH:    Yes. 

12  MR.  KRAVITZ:    Fateful  day.    It  is  the  day 

13  of  Mr.  Foster's  suicide. 

14  MR.  DINH:    Off  the  record. 

15  (Discussion  off  the  record.) 

16  BY  MR.  DINH: 

17  Q      Can  you  read  the  E-mail  for  the  record, 

18  please. 

19  A      "Thanks  for  the  offer.    Just  so  you  will 

20  understand,  I  am  not  the  one  behind  this.    JT  has 

21  directed  me  to  make  sure  we  are  ready  when  and  if  the 

22  criminal  referrals  generate  additional  inquiries  on 
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1  the  civil  side.    1  need  whatever  you  have  in 

2  storage.   Please,  please  understand  I  am  not  pushing 

3  the  ship.    I  am  really  sorry  about  having  to  bother 

4  you  with  this.    I  just  don't  know  where  else  to 

5  turn.    Thanks.   Let  me  know  if  I  can  do  anything  to 

6  take  the  burden  of  securing  these  files  off  your 

7  shoulders." 

8  Q      And  do  you  know  to  what  offer  you  were 

9  referring  to  in  this  E-mail? 

10  A      No. 

11  Q      Let  me  refer  you  to  TH  723.    It  is  a 

12  memorandum  or  an  E-mail  from  Julie  Yanda  to  Ann  Orr, 

13  cc  to  Philip  Adams  dated  Wednesday,  July  21,  1993. 

14  (Witness  examined  the  document.) 

15  Can  you  read  that  for  the  record,  please? 

16  A      "Ann,  1  need  you  to  locate  a  memo  from 

17  April  Breslaw  (w/D.C.  PLS)  to  JT  re:    Madison 

18  Guaranty.   It  is  dated  9/8/92.    I  need  this  ASAP." 

19  Q      Do  you  know  whether  that  attempt  to  get 

20  this  memo  was  part  of  the  same  effort  to  collect  all 

21  the  documents  to  which  you  were  referring  to  in  the 

22  early  E-mail  dated  July  21.  1993? 


1  A      No,  1  don't  know. 

2  Q      Actually,  one  relevant  piece  of  information 

3  that  we  omitted  from  the  record  earlier.   I  refer  you 

4  back  to  TH  726,  the  July  20,  1993  memorandum. 

5  A      Yes,  sir. 

6  Q      Can  you  read  the  subject  line  of  that 

7  E-mail? 

8  A      "Re:    Madison." 

9  Q      Do  you  recall  making  any  such  efforts  to 

10  retrieve  files  for  Mr.  Thompson  relating  to  Madison 

1 1  Guaranty? 

12  A      Yes,  sir. 

13  Q      So,  you  recall  the  circumstances 

14  surrounding  this  E-mail? 

15  MR.  WARIN:    She  has  previously  testified 

16  about  this. 

17  THE  WITNESS:    Yes. 

18  BY  MR.  DINH: 

19  Q      Why  did  you  feel  the  need  to  tell 

20  Ms.  Breslaw  that  you  are  not  the  one  behind  this? 

21  A      This  was  her  case.   I  was  stepping  into  her 

22  territory.   This  was  her  case.   It  had  never  been 
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1  assigned  to  my  office.   I  had  never  been  responsible 

2  for  it. 

3  Yet  the  vice  president  of  our  office  had 

4  asked  me  to,  as  I  explained  earlier,  work  with  the 

5  investigative  units  —  that's  when  I  assigned  Phil 

6  Adams  ~  to  try  to  get  together  and  see  if  we  would 

7  be  prepared  in  case  the  Madison  referrals  generated 

8  any  additional  inquiries. 

9  Q      So  you  were  simply  concerned  about  a  turf 

10  war? 

1 1  A      Absolutely.   Just  as  I  would  not  want 

12  someone  stepping  in  to  work  on  one  of  my  cases. 

13  Q      Would  it  suffice  simply  to  explain  that  the 

14  vice  president  wanted  to  collect  documents? 

15  MR.  WARIN:    Indeed,  the  memo  says  that. 

16  BY  MR.  DINH: 

17  Q      Does  it  not  go  on  to  say  "please,  please 

18  understand  I  am  not"  --  in  caps  ~  "pushing  this 

19  ship"? 

20  A      That's  what  it  says. 

21  Q      Is  that  your  normal  way  of  expressing  — 

22  explaining  why  you  are  requesting  documents  from 
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1  Ms.  Breslaw? 

2  A      I  can't  answer  that. 

3  Q      Do  you  know  who  Andy  Tomback  is? 

4  A      Yes,  sir. 

5  Q      Is  he  with  the  RTC? 

6  A      Yes,  sir. 

7  Q      Do  you  know  what  his  position  with  the  RTC 

8  is? 

9  A      Deputy  General  Counsel. 

10  Q      Have  you  had  any  occasion  to  talk  to  him 

1 1  about  Madison  Savings  &  Loan  Association? 

12  A      About  anything  related  to  it? 

13  Q      Uh-huh. 

14  A      I  don't  recall  any  such  conversation 

15  sitting  here  today. 

16  Q      Just  to  close  up  on  a  few  other  loops, 

17  then.    Were  you  aware  of  any  awards  or  accolades  that 

18  Ms.  Lewis,  Mr.  Ausen  or  Mr.  lorio  received  with 

19  respect  to  their  conduct  of  the  Madison  Guaranty 

20  case? 

2 1  A      You  mean  those  that  were  generated  by  the 

22  press? 
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1  Q      No.   Actual  awards  by  the  RTC. 

2  A      Mr.  lorio  gave  some  time-off  awards  to 

3  Ms.  Lewis  and  the  others  who  worked  on  Madison  at 

4  some  point  in  1994.    He  did  so  in  the  absence  of  the 

5  vice  president  of  our  office. 

6  Q      Did  you  feel  these  awards  were 

7  unjustified? 

8  A      I  drew  no  conclusion  about  whether  they 

9  were  warranted  or  not.    The  procedure  that  he 

10  followed  to  get  those  awards  to  me  was  offensive. 

1 1  Q      That  is,  in  the  absence  of  a  vice 

12  president? 

13  A      No.    The  vice  president,  Mr.  Cavinaw,  had 

14  told  him  that  the  awards  --  that  Mr.  Cavinaw  would 

15  not  approve  the  awards.   Mr.  lorio,  after  Mr.  Cavinaw 

16  had  been  sent  on  an  extensive  detail  out  of  Kansas 

17  City,  went  to  the  acting  vice  president  and 

18  represented  to  the  acting  vice  president  that 

19  Mr.  Cavinaw  had  already  approved  these  awards. 

20  Q      He  lied  to  the  acting  vice  president? 

21  A      I'm  not  characterizing  it.    I'm  telling  you 

22  what  I  was  told. 


1  Q      You  have  no  firsthand  knowledge  of  this 

2  conversation? 

3  A      I  only  know  what  Mr.  Cavinaw  told  me. 

4  Q      Did  Mr.  Cavinaw  subsequently  tell  the 

5  acting  vice  president  that  he  had  indeed  not  agreed 

6  to  these  awards? 

1  A      I  know  there  were  several  conversations.   I 

8  was  not  party  to  any  of  them. 

9  Q      Were  these  awards  rescinded  in  any  way? 

10  A      I  don't  know. 

1 1  Q      Other  than  your  concerns  expressed  to 

12  Mr.  Hindes,  did  you  have  any  other  discussions  with 

13  anyone  with  respect  to  the  decision  to  place  Lee 

14  Ausen,  lorio  and  Lewis  on  administrative  leave? 

15  MR.  WARIN:    I  think  she  has  previously 

16  testified  she  didn't  talk  about  placing  them  on 

17  administrative  leave. 

18  MR.  DINH:    1  said  the  decision. 

19  THE  WITNESS:    I  worked  with  -  Mr.  Curtis 

20  and  I,  Duane  Curtis,  who  was  the  section  chief  of  the 

21  Kansas  City  office.    When  the  admin  leave  started  I 

22  was  on  vacation  in  St.  Louis.    But  I  did  at  some 
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1  point  in  time  during  the  admin  leave  identify  the 

2  fact  that  these  three  had  been  placed  on  admin  leave 

3  to  my  staff. 

4  BY  MR.  DINH: 

5  Q      During  the  admin  leave,  you  mean  during  the 

6  two-week  period  they  were  placed  on  administrative 

7  leave? 

8  A      Yes.   Once  I  found  out  they  were  on  admin 

9  leave,  I  called  into  my  office  to  make  sure  they 

10  knew. 

1 1  Q      You  were  not  privy  to  the  decision  to  place 

12  them  on  administrative  leave  at  all? 

13  MR.  WARIN:    She  has  testified  to  that. 

14  THE  WITNESS:   No,  sir. 

15  BY  MR.  DINH: 

16  Q      You  don't  know  who  was  behind  the 

17  communication  from  Mr.  Hindes  that  they  had  been 

18  placed  on  administrative  leave? 

19  A      That's  right. 

20  Q      Do  you  know  of  any  discussions  whether  or 

21  not  to  extend  that  administrative  leave  beyond  the 

22  two-week  period? 
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1  A      There  were  none  with  me. 

2  Q      Do  you  know  of  any  other  conversations 

3  among  anyone  having  come  to  any  subsequent  knowledge 

4  with  respect  to  any  such  discussions? 

5  A      I  have  never  practiced  employment  law.    I 

6  don't  know  what  the  options  are.   Certainly  no  one 

7  discussed  them  with  me. 

8  Q      Have  you  ever  had  any  discussions,  meetings 

9  or  contacts  with  Webster  Hubbell? 

10  A      No,  sir. 

1 1  Q      Have  you  heard  of  anybody  within  the  PLS 

12  section  in  any  office  who  have  had  any  such  meeting, 

13  contact  or  conversation  with  Webster  Hubbell? 

14  MR.  KRAVITZ:    On  any  subject  or  related  to 

15  Madison? 

16  MR.  DINH:    On  any  subject. 

17  THE  WITNESS:    He  worked  on  one  of  our 

18  cases. 

19  BY  MR.  DINH: 

20  Q      While  he  was  Associate  Attorney  General. 

21  A      Nothing  1  know  of 

22  MR.  DINH:    That's  it.    Nothing  further. 
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1  MR.  KRAVITZ:    Why  don't  we  take  a  break. 

2  (Recess.) 

3  EXAMINATION 

4  BY  MR.  KRAVITZ: 

5  Q      Ms.  Yanda,  I  want  to  ask  you  some  follow-up 

6  questions  first  about  the  June  17th,  1993  directive 

7  you  have  testified  about  previously.   Actually, 

8  before  I  start  asking  you  those  questions,  let  me 

9  apologize  in  advance.   1  will  be  jumping  around  from 

10  subject  area  to  subject  area.   My  intention  is  to  be 

1 1  as  efficient  as  possible  and  to  be  as  repetitive  as 

12  little  as  possible. 

13  When  did  you  first  learn  about  the  June  17, 

14  1993  policy  directive  that  you  have  testified  about? 

15  A      It  was  introduced  to  us  as  a  training 

16  conference  in  New  Orleans  in  the  middle  of  June. 

17  Q      Middle  of  June  1993? 

18  A      Yes,  sir. 

19  Q      Who  attended  --  what  types  of  RTC  officials 

20  attended  the  training  conference  in  June  1993? 

21  A      ItwasPLS. 

22 Q      This  was  a  PLS  conference  specifically? 
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1  A      Yes. 

2  Q      Were  there  officials  of  various  offices  of 

3  investigations  present  at  this  conference  or  was  it 

4  simply  PLS? 

5  A      I  don't  recall  anyone  from  investigations 

6  being  there. 

7  Q      To  your  knowledge,  were  there  PLS  lawyers 

8  from  regional  RTC  offices  from  all  over  the  country 

9  present  at  this  training  conference  in  New  Orleans? 

10  A      Yes.    It  was  required  for  all  PLS  lawyers. 

11  Q      So  all  the  lawyers  from,  for  example,  your 

12  office  went  to  the  training  conference? 

13  A      Yes. 

14  Q      The  entire  legal  staff? 

15  A      Everyone  was  there. 

16  Q      That  was  the  case  for  all  of  the  regional 

17  offices  of  the  RTC? 

18  A      The  entire  legal  staff  as  it  concerns  the 

19  attorneys. 

20  Q      What  was  the  purpose  of  that  training 

21  conference?  Was  it  specifically  focused  on  the  June 

22  17th  directive?  Was  it  a  broader  purpose? 
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1  A      It  was  a  training  conference  for  PLS.    So 

2  it  covered  a  number  of  activities  that  relate  to  PLS 

3  work. 

4  Q      What  were  you  told  about  the  June  17th 

5  directive  at  the  training  conference  in  New  Orleans? 

6  A      I  don't  recall. 

7  Q      Were  you  informed  as  to  why  RTC  was  making 

8  this  policy  change? 

9  A      I  just  don't  recall  anything  about  it. 

10  Q      Just  in  general,  whether  your  understanding 

1 1  came  from  that  training  conference  or  elsewhere,  do 

12  you  have  any  understanding  as  to  why  it  is  that 

13  someone  in  the  RTC  thought  it  necessary  to  change  the 

14  policy  and  to  require  PLS  legal  review  of  criminal 

15  referrals  before  the  referrals  were  submitted  to  the 

16  Justice  Department? 

17  A      I  truly  don't  know  what  motivated  the 

18  change  in  directive. 

19  Q      Are  you  aware  that  complaints  had  been 

20  received  by  RTC  officials  from  FBI  officials  and 

21  Justice  Department  officials,  specifically  U.S. 

22  Attorney's  Office  lawyers,  about  the  quality  of 
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1  criminal  referrals  that  had  been  submitted  before  the 

2  time  that  the  PLS  review  was  required? 

3  A      Yes,  I  was  aware  of  that. 

4  Q      How  did  you  become  aware  of  those 

5  complaints? 

6  A      My  first  awareness  of  it  was  at  an 

7  investigative  training  conference  in  Phoenix,  Arizona 

8  in  1991,  where  the  investigators  at  that 

9  conference  ~  I  recall  comments  being  made  about  the 

10  fact  that  U.S.  Attorney's  Offices  were  not  acting  on 

1 1  these  referrals  that  were  not  —  excuse  me  —  that 

12  the  U.S.  Attorney's  Office  was  not  acting  on  these 

13  referrals  that  the  investigators  were  making  and  they 

14  were  frustrated. 

15  Q      The  investigators  were  frustrated? 

16  A      Yes. 

17  Q      Were  you  aware  that  FBI  and  U.S.  Attorney's 

18  Office  officials  had  been  complaining  about  the 

19  quality  of  the  RTC  investigators  criminal  referrals? 

20  A      Only  through  comments  Karen  Carmichael  was 

21  telling  me. 

22  Q      When  did  you  hear  those  comments  from 
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1  Ms.  Carmichael? 

2  A      I  don't  know. 

3  Q      Was  the  training  conference  in  New  Orleans 

4  in  mid- June  1993,  was  that  before  June  17th  or  was 

5  June  1 7th  during  the  conference?  Do  you  remember? 

6  A      I  don't  know. 

7  Q      Do  you  know  if  you  got  a  copy  of  the  policy 

8  directive  at  the  conference? 

9  A      Yes,  I  did. 

10  Q      And  that  was  the  first  time  you  had  seen 

1 1  the  policy  directive? 

12  A      Yes,  sir. 

13  Q      Do  you  know  who  else  -  let  me  back  up. 

14  Is  it  fair  to  assume  then  that  all  of  the 

15  PLS  lawyers  from  the  Kansas  City  office  received 

16  copies  of  the  June  17th  policy  directive  while  at  the 

17  training  conference  in  New  Orleans? 

18  A      Yes,  sir. 

19  Q      Do  you  know  when  anyone  else  in  the  Kansas 

20  City  RTC  field  office,  anyone  outside  PLS  received 

21  copies  of  the  June  17th,  1993  directive? 

22 A      1  don't  know  when  Lee  Ausen  received  it 
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1  but  we  know  by  his  handwritten  Post-it  note  that  is 

2  on  the  front  page  of  the  June  17th  directive  where  he 

3  refers  to  the  fact  he  is  going  into  training  on  the 

4  new  directive.   That's  the  only  note  -  that's  the 

5  only  awareness  or  evidence  I  have  that  others  outside 

6  of  PLS  were  made  aware  of  that  directive. 

7  Q      What  is  the  Post-it  note  that  you  are 

8  referring  to? 

9  MR.  WARIN:    In  the  exhibit  that  earlier 

10  counsel  showed  our  client,  there  was  a  second  copy  of 

1 1  the  directive  that  had  at  the  back  a  Post-it  note. 

12  It  was  a  copy  of  a  Post-it  note.    That's  what  my 

13  client  is  referring  to. 

14  BY  MR.  KRAVITZ: 

15  Q      I'm  going  to  show  you  a  copy  of  the  policy 

16  directive,  the  June  17,  1993  policy  directive.   Can 

17  you  tell  from  this  memo  and  from  the  list  of 

18  addressees  on  the  memo  which  people  in  the  Kansas 

19  City  field  office  of  the  RTC  were  intended  to  receive 

20  copies  of  the  memorandum? 

21  A      Yes,  I  can. 

22  Q      Can  you  just,  going  addressee  by  addressee, 
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1  maybe  interpret  who  that  would  apply  to,  indicate  who 

2  that  would  apply  to  in  the  Kansas  City  field  office? 

3  A      "All  RTC  investigations  department  heads 

4  (field  sites)." 

5  MR.  WARIN:    He  wants  you  to  identify 

6  whether  that  would  be  applicable  to  anybody  in  Kansas 

7  City. 

8  THE  WITNESS:    Mr.  lorio,  Mr.  Van  Vulkenburg 

9  and  Mr.  ~  I  don't  know  when  Mr.  Robison  was  made 

10  department  head.   It  would  either  be  to  Mr.  Robison 

1 1  and/or  Mr.  Ausen. 

12  BY  MR.  KRAVITZ: 

13  Q      But  it  would  certainly  include  Mr.  lorio? 

14  A      Yes. 

15  Q      The  next  set  of  addressees? 

16  A      That  would  pertain  to  the  field  office. 

17  Q      What  does  the  next  one  say? 

18  A      "All  investigation  staff  (Washington)". 

19  Q      That  would  not  apply  to  Kansas  City.    Then 

20  the  next  one  is? 

21  A      "All  assistant  general  counsel  (field 

22  sites)." 

138 

1  Q      Would  that  apply  to  anyone  in  Kansas  City? 

2  A      That  would  be  Mr.  Glion  Curtis,  or  if  he 

3  was  in  Washington,  it  would  be  Mr.  David  Swiss. 

4  Q      What  is  the  next  list? 

5  A      "All  litigation,  professional  liability, 

6  and  complex  litigation  section  chiefs  (field 

7  sites)." 

8  Q      Who  would  that  include  in  Kansas  City? 

9  A      The  section  chiefs  for  litigation  would 

10  include  Linda  Markison,  Rebecca  Bennett,  Mary  Koffran 

1 1  and  Russ  Kaufman.   And  then  I  was  the  section  chief 

12  for  professional  liability. 

13  MR.  WARIN:    Was  there  a  complex  litigation 

14  section  chief? 

15  THE  WITNESS:    I  have  never  even  heard  of 

16  that. 

17  MR.  WARIN:    Okay.    Move  on  to  the  next 

18  category. 

19  THE  WITNESS:    "All  litigation,  professional 

20  liability  and  complex  litigation  attorneys 

21  (Washington)." 

22  BY  MR.  KRAVITZ: 
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1  Q      That  would  not  apply  to  Kansas  City? 

2  A      No,  sir. 

3  Q      Just  as  a  general  matter,  when  the  main 

4  office  of  the  RTC  in  Washington  sends  memoranda  like 

5  this  June  17th  policy  directive  out  to  the  field 

6  offices,  how  are  they  sent?   Are  they  sent  through 

7  the  mail?  Are  they  faxed? 

8  A      There  is  no  one  procedure  that  they  used. 

9  Q      Do  you  know  ~  you  have  already  testified 
about  your  receipt  of  a  copy  of  this  directive  at  the 

1 1  conference  in  New  Orleans.   But  do  you  know  when 

12  copies  of  the  June  17,  1993  policy  directive  arrived 

13  in  the  Kansas  City  field  office  directly  from 

14  Washington? 

15  A      I  don't  know  when  it  arrived.   I  only  know 

16  the  date  of  Mr.  Ausen's  Post-it  stamp. 

1 7  Q      What  is  that  date? 

18  A      That  would  be  the  only  date  1  would  have. 

19  Q      While  Viet  is  looking  for  that,  let  me  ask 

20  you  a  couple  other  questions. 

21  Before  June  17,  1993,  had  you  ever 

22  participated  in  any  discussions  with  any  of  the 
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1  members  of  the  Office  of  Investigations  in  Kansas 

2  City  about  whether  PLS  lawyers  should  review  criminal 

3  referrals  before  the  referrals  submission  to  the 

4  Department  of  Justice? 

5  A      I  don't  recall  any  such  conversations. 

6  Q      And  before  June  1 7th,  the  practice  had  been 

7  that  the  Office  of  Investigations  would  simply 

8  provide  PLS  with  a  courtesy  copy  of  referrals  after 

9  the  referrals  had  been  submitted  to  the  Justice 

10  Department? 

11  A      1  don't  know  about  your  characterization, 

12  but  1  know  that  if  we  got  a  copy  of  the  referral,  it 

13  came  after  the  referral  was  already  in  the  hands  of 

14  the  Department  of  Justice. 

15  Q      So,  when  you  learned  about  the  June  17, 

16  1993  policy  directive,  there  was  no  question  in  your 

17  mind  that  this  was  a  change  in  RTC  policy  regarding 

18  the  handling  of  criminal  referrals  before  their 

19  submission  to  the  Justice  Department;  is  that 

20  correct? 

21  A      Yes.    It  was  a  change  in  how  we  handled, 

22  processed  referrals. 
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1  Q      After  June  17,  1993  and  before  the 

2  Madison  --  the  set  of  nine  Madison  referrals  was 

3  prepared  in  September,  late  September  1993,  was  there 

4  any  discussion  between  PLS  lawyers  and  members  of  the 

5  office  of  investigation  about  how  to  implement  the 

6  June  17th  policy  directive?   In  other  words,  did  you 

7  talk  to  anyone,  Mr.  lorio,  Mr.  Ausen,  anyone  else  in 

8  investigations  about  the  directive  before  the  time 

9  that  the  Madison  referrals  came  up? 

10  A      I  did  not  have  any  such  discussion  with 

1 1  them. 

12  Q      And  to  your  knowledge,  there  were  no 

13  criminal  referrals  submitted  to  the  Justice 

14  Department  by  the  Office  of  Investigations  between 

15  June  17,  1993  and  the  time  that  the  Madison  referrals 

16  were  prepared? 

17  A      I  was  not  aware  of  any. 

18  MR.  KRAVITZ:    Have  you  found  that? 

19  MR.  DINH:    Let  the  record  reflect  the 

20  Majority  staff  is  now  Minority  staffs  paralegal, 

21  only  in  the  spirit  of  bipartisanship. 

22 MR.  KRAVITZ:    We  appreciate  that. 
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1  BY  MR.  KRAVITZ: 

2  Q      TH  0709  is  the  Bates  stamp  of  the  document 

3  I  am  showing  you.    I  ask  you  if  this  is  the  copy  of 

4  this  July  17th  memorandum  that  has  the  Post-it  you 

5  were  referring  to. 

6  A      Yes,  sir,  it  is. 

7  Q      When  is  that  Post-it  dated? 

8  A      6/29/93. 

9  Q      What  does  that  say? 

10  A      "Karen,  looks  like  the  new  crim  referral 

1 1  form  will  be  introduced  soon.    As  a  matter  of  fact,  I 

12  will  be  in  an  all-day  training  session  today  on  how 

13  to  use  the  form,  Lee." 

14  Q      That  would  be  Lee  Ausen? 

15  A      I  believe  it  is,  yes. 

16  Q      You  assume  that  Karen  is  Karen  Carmichael? 

17  A      Yes. 

18  Q      When  you  ~  you  testified  earlier  that  when 

19  you  first  became  aware  that  the  nine  criminal 

20  referrals  in  the  Madison  case  had  been  prepared,  you 

21  spoke  with  Mr.  lorio  about  PLS  reviewing  those 

22  referrals;  is  that  correct? 
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1  A      Pursuant  to  the  directive,  yes,  I  did. 

2  Q      It  is  your  testimony  that  Mr.  lorio  told 

3  you  that  he  knew  nothing  about  the  June  17,  1993 

4  policy  directive? 

5  A      That's  right.    He  asked  me  to  fax  it  to 

6  him,  and  1  did. 

7  Q      What  exactly  did  Mr.  lorio  tell  you?   Did 

8  he  say  he  had  never  seen  the  policy  directive? 

9  A      I  don't  recall  his  precise  words. 

10  Q      Did  he  say  he  didn't  know  anything  about 

1 1  it,  words  to  that  effect? 

12  A      Something  that  triggered  me  to  say  1  will 

13  fax  you  a  copy  of  it,  and  1  did. 

14  Q      And  then  you  spoke  with  Mr.  lorio  after  you 

15  faxed  him  a  copy  of  the  directive? 

16  A      1  don't  recall. 

17  Q      At  some  point  you  agreed  with  Mr.  lorio 

18  that  there  would  be  about  a  two-week  period  for  PLS 

19  to  conduct  the  legal  review? 

20  A      Yes,  sir.    I  don't  recall  if  that  was  part 

21  of  the  conversation  where  I  faxed  him  the  June  17th 

22  directive  or  a  subsequent  conversation. 


1  Q      Did  Mr.  lorio  ever  indicate  to  you  that  he 

2  had  a  different  interpretation  than  you  did  of  the 

3  language  of  the  June  17th  policy  directive?  More 

4  specifically  let  me  ask  you  this. 

5  After  reading  the  policy  directive,  the 

6  June  17th  policy  directive,  did  Mr.  lorio  ever 

7  indicate  to  you  that  in  his  opinion,  the  directive 

8  did  not  require  that  PLS  be  given  a  chance  to  review 

9  the  criminal  referrals  before  they  were  submitted  to 

10  the  Justice  Department? 

11  A      1  don't  recall  any  such  statement. 

12  Q      What  did  you  view  PLS's  role  to  be  in 

13  reviewing  the  nine  criminal  referrals  in  the  Madison 

14  case  at  the  end  of  September  and  the  beginning  of 

15  October  1993? 

16  A      The  directive  says  that  I,  PLS,  am  to 

1 7  review  these  referrals  before  they  go  to  the 
Department  of  Justice  or  the  FBI.    Consistent  with  my 
practice,  both  in  private  practice  and  with  the  RTC, 
a  review  to  me  means  you  look  at  the  facts  to  see  -- 
you  look  at  the  accusations  or  the  allegations  and 
you  determine  if  the  facts  support  those  allegations 
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1  and  if  there  is  evidence  to  support  the  facts. 

2  That  kind  of  marrying  up  of  the  facts  and 

3  the  law  is  integral  to  a  review  process  by  any 

4  competent  lawyer. 

5  Q      Was  it  your  expectation  that  the  review 

6  conducted  by  PLS  would,  if  appropriate,  make 

7  suggestions  to  the  officials  in  the  Office  of 

8  Investigations  as  to  how  to  improve  the  referral  or 

9  as  to  additional  information  that  perhaps  they  should 

10  obtain  before  submitting  the  referral? 

1 1  What  were  you  hoping  to  achieve  by  sending 

12  the  legal  review  to  the  Office  of  Investigations? 

13  A      To  point  out  the  very  issues  that  the  U.S. 

14  Attorney's  Office,  the  lawyers  in  the  U.S.  Attorney's 

15  Office  would  ~  the  concerns  and  the  issues  that  they 

16  would  have  would  come  to  the  forefront  of  their 

1 7  review  of  these  referrals  as  they  went  through  the 

18  allegations. 

19  Q      In  your  view,  was  the  PLS  legal  review  for 

20  the  benefit  of  the  Office  of  Investigations  at  the 

21  RTC  or  for  the  benefit  of  the  U.S.  Attorney's  Office? 

22 A      Neither.   It  was  to  benefit  the  strength 


1  and  character  of  those  referrals  and  to  make  them  a 

2  better  product. 

3  Q      How  did  you  expect  that  the  legal  review 

4  would  achieve  that? 

5  A      Because  1  had  experienced  lawyers  looking 

6  at  it  through  the  eyes  of  lawyers,  not  investigator 

7  to  lawyer,  how  1  perceived  the  U.S.  Attorney's  office 

8  would  look  at  those  referrals.   A  lawyer  goes  through 

9  and  says  these  are  the  elements  of  the  crime  and  this 

10  is  the  evidence  I  have  to  support  the  elements  of  the 

1 1  crime.   It  was  that  process  we  go  through. 

12  In  that  process,  you  have  certain  issues 

13  and  concerns  that  come  up  about  the  information  that 

14  is  there,  and  not  there  as  the  case  may  be,  that  can 

15  help  strengthen  the  referral  document  itself  that  is 

16  ultimately  sent  on  to  the  decisionmakers  in  the  U.S. 

17  Attorney's  Office. 

18  Q      So,  the  intention  was  that  the  legal  review 

19  would  make  recommendations  to  the  Office  of 

20  Investigations  as  to  how  investigations  could  improve 

21  the  content  of  the  referral;  is  that  right? 

22  MR.  FOWLER:    When  you  say  "intention," 
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1  whose  intention? 

2  BY  MR.  KRAVITZ: 

3  0      Your  intention.    Was  it  your  expectation 

4  that  an  intention  -  that  the  legal  review  process 

5  would  improve  the  quality  of  the  referral?   I  think 

6  that's  what  you  already  said. 

7  A      My  goal  was  to  make  it  a  better  referral 

8  document,  yes. 

9  Q      How  was  that  to  happen  between  the  time 

10  that  the  legal  review  was  submitted  back  to  the 

1 1  Office  of  Investigations  and  the  time  that  the 

12  criminal  referral,  the  fmal  product,  was  actually 

13  submitted  to  the  Justice  Department? 

'^  A      By  identifying  issues  and  concerns,  I  give 

15  the  recipient  of  that  document  an  opportunity  to 

16  address  those  concerns.   I  did  not,  as  I  said 

17  earlier,  have  the  authority  to  make  them  deal  with 

18  those  concerns  and  questions. 

19  Q      But  it  certainly  was  your  hope  that  the 

20  Office  of  Investigations  would  consider  the 

21  observations  and  suggestions  and  concerns  that  were 

22  set  forth  in  the  legal  review  and,  if  appropriate. 


1  make  changes  to  the  body  of  the  criminal  referrals  to 

2  improve  the  criminal  referrals  before  submitting  them 

3  to  the  Justice  Department? 

4  A      Sir,  it  is  my  object  in  every  legal 

5  document  I  review  to  make  it  a  better  document  by 

6  raising  issues  and  concerns  that,  if  addressed,  will 

7  make  it  a  stronger  document. 

8  Q      Okay.    Did  the  PLS  review  in  the  Madison 

9  case  in  the  fall  of  1993  make  suggestions  as  to  how 

10  the  Office  of  Investigations  might  improve  the 

1 1  quality  of  those  nine  criminal  referrals? 

12  A      I'm  not  sure  I  understand  your  question. 

13  Q      The  legal  review  --  you  sent  a  memo  back  to 

14  the  Office  of  Investigations;  is  that  right? 

15  A      Yes,  sir. 

16  Q      Did  that  raise  issues  of  concern  or  make 

17  suggestions  as  to  how  the  Office  of  Investigations 

18  might  improve  the  quality  of  those  referrals  before 

19  the  referrals  were  submitted  to  the  Justice 

20  Department? 

21  A      It  identified  the  issues  and  concerns  that 

22  we  had  as  lawyers  with  the  referral  documents. 
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1  Q      And  those  were  issues  and  concerns  that  you 

2  as  lawyers  thought  should  be  addressed  before  the 

3  referrals  were  finally  submitted  to  the  Justice 

4  Department;  correct? 

5  A      Any  time  I  make  a  suggestion,  by  making 

6  that  suggestion  —  by  raising  that  issue  and  concern, 

7  I  believe  that  if  that  issue  is  addressed,  it  will  be 

8  a  stronger,  more  persuasive  document. 

9  Q      You  thought  those  issues  and  concerns 

10  should  have  been  addressed  by  the  Office  of 

1 1  Investigations  before  the  referrals  were  finally 

12  submitted  to  the  Justice  Department? 

13  A      Otherwise,  there  is  no  purpose  to  the 

14  review. 

15  Q      That's  my  question. 

16  And  would  it  be  your  view  that  if  the 

17  Office  of  Investigations  made  no  changes  to  the 

18  referrals  based  on  the  legal  review  memo  that  the 

19  legal  review  memo  had  not  achieved  the  purpose  that 

20  you  intended  it  to  have? 

21  A      I  don't  know. 

22 Q      Has  PLS  done  legal  reviews  of  criminal 
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1  referrals  in  cases  other  than  Madison  since  the  fall 

2  of  1993? 

3  A      Yes,  sir. 

4  Q      Have  those  legal  reviews  been  done  in 

5  writing? 

6  A      Yes. 

7  Q      Have  all  of  them  been  done  in  writing? 

8  A      Yes. 

9  Q      So,  if  someone  in  the  Office  of 

10  Investigations  were  to  claim  that  the  legal  review 

1 1  conducted  by  PLS  in  the  Madison  case  was  the  only  one 

12  that  was  ever  put  in  writing,  that  would  be 

13  incorrect? 

14  A      They  would  be  misinformed. 

15  Q      You  testified  previously  about  a  meeting 

16  that  you  had  with  Mr.  lorio  in  November  of  1993  in 

17  which  you  said  that  you  laid  out  a  series  of  events 

18  that  greatly  troubled  you  about  Ms.  Lewis's 

19  participation  in  the  Madison  case.   I  believe  you 

20  testified  it  was  at  this  meeting  that  you  asked 

21  Mr.  lorio  to  remove  Ms.  Lewis  from  the  Madison  case; 

22  is  that  right? 
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1  A      I  did  not  say  Madison  case.   It  is 

2  Paragould. 

3  Q      You  asked  Mr.  lorio  to  remove  Ms.  Lewis 

4  from  the  Paragould  case? 

5  MR.  FOWLER:    The  problem  is  your 

6  characterization  of  what  she  laid  out  to  Mr.  lorio  in 

7  that  meeting. 

8  BY  MR.  KRAVITZ: 

9  Q      1  didn't  mean  to  mischaracterize  what  you 

10  said.    You  met  with  Mr.  lorio  in  November  of  1993  and 

1 1  asked  him  to  remove  Ms.  Lewis  from  the  Madison  case; 

12  is  that  correct? 

13  A      Yes,  I  did. 

14  Q      I  believe  you  testified  that  at  that 

15  meeting  you  laid  out  a  series  of  concerns  that  you 

16  had  about  Ms.  Lewis? 

17  A      Yes. 

18  Q      What  were  the  concerns  that  you  told 

19  Mr.  lorio  about  in  that  November  1993  meeting? 

20  A      They  relate  to  Ms.  Lewis's  work  on  an 

21  institution  known  as  Paragould,  the  fidelity  bond 

22  case  that  I  mentioned  earlier.   She  worked  directly 

T52~ 

1  with  the  AUSA  -- 

2  Q      The  Assistant  U.S.  Attorney? 

3  A      Yes  --  in  Little  Rock,  Arkansas,  and  agreed 

4  to  a  plea  agreement  with  one  of  our  target  defendants 

5  in  our  fidelity  bond  case  that  did  not  require  any 

6  cooperation  or  restitution.    In  other  words,  the 

7  interests  of  the  RTC  were  wholly  unprotected  while 

8  the  interests  of  the  Department  of  Justice  were  well 
served. 

1  believed  that  that  showed  --  my  concern 
was  that  Ms.  Lewis  had  crossed  the  line  and  did  not 
understand  that  her  representations  had  to  represent 
the  best  interests  of  the  RTC,  not  the  Department  of 
Justice. 

Q      Did  Ms.  Lewis's  actions  in  the  Paragould 
case  result  in  the  RTC's  inability  to  collect  money 
from  a  criminal  defendant  or  other  entity  that  the 
RTC  otherwise  would  have  been  able  to  collect? 

A      The  value  of  the  fidelity  bond  claim  was 
diminished  as  a  result  of  our  inability  to  secure 
cooperation  from  the  target  defendant  on  an  issue 
related  to  discovery,  which  is  paramount  to 
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1  successful  pursuit  of  a  fidelity  bond  claim. 

2  Q      How  much  money  did  the  RTC  lose  as  a  result 

3  of  that? 

4  MR.  DINH:    Wait  a  minute.   You  stated 

5  earlier  that  now  we  are  in  the  land  of  speculation 

6  here.   You  are  talking  about  "would  have  been  able  to 

7  collect,"  "how  much  money  did  the  RTC  lose  as  a 

8  result  of  that?"   We  are  all  talking  about 

9  speculation  as  to  what  would  have  happened,  given  her 

10  cooperation,  what  would  have  happened  with  respect  to 

1 1  the  value  of  the  bond,  what  would  have  happened  in  a 

12  court  of  law. 

13  Now  you  are  making  a  characterization  as  to 

14  actual  losses? 

15  MR.  KRAVITZ:    Your  objection  is  noted  for 

16  the  record. 

17  BY  MR.  KRAVITZ: 

18  Q      Ms.  Yanda,  can  you  tell  us  how  much  money 

19  you  believe  that  the  RTC  would  have  been  able  to 

20  collect  through  a  restitution  order  or  through  the 

21  fidelity  bond  claim  were  it  not  for  Ms.  Lewis's 

22  actions  in  the  Paragould  case? 
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1  MR.  WARIN:    Can  you  give  an  opinion  on 

2  that? 

3  THE  WITNESS:    I  have  an  opinion,  yes. 

4  BY  MR.  KRAVITZ: 

5  Q      What  is  your  opinion? 

6  A      I  told  you  earlier  that  my  background  and 

7  expertise  prior  to  coming  to  the  RTC  was  related  in 

8  part  to  my  work  on  fidelity  bonds.    This  was  a 

9  fidelity  bond  case.   It  was  with  a  former  client  of 

10  mine,  St.  Paul  Fire  &  Marine.   They  were  the  carrier 

1 1  on  this  case. 

12  I  believe  that  based  on  my  experience  that 

13  had  we  had  the  cooperation  of  this  pivotal  witness  on 

14  the  issue  of  discovery  that  we  would  have  been  able 

15  to  recover  significantly  more  than  we  ultimately  did 

16  on  the  bond  claim.    I  believe  that  the  loss  to  the 

17  agency  was  approximately  $200,000. 

18  Q      How  much  did  the  agency  collect  on  the  bond 

19  claim? 

20  A      $550,000. 

21  Q      So  you  believe  that  were  it  not  for 

22  Ms.  Lewis's  conduct,  the  agency  would  have  been  able 
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1  to  collect  approximately  $750,000? 

2  A      Based  on  our  litigation  risk  analysis  using 

3  the  Mark  Victor  approach,  yes. 

4  Q      That's  the  way  you  analyze  the  value  of 

5  various  pieces  of  litigation? 

6  A      Yes. 

7  MR.  WARIN:    It  is  a  common  litigation 

8  technique  of  a  person  who  does  kind  of  a  decision 

9  tree  risk  analysis  model  that  has  been  around  for  a 

10  number  of  years.   Mr.  Victor  has  a  seminar  program 

1 1  that  he  articulates  this  in  across  the  country. 

12  BY  MR.  KRAVITZ: 

13  Q      You  testified  a  moment  ago  that  you  thought 

14  that  Ms.  Lewis's  conduct  in  the  Paragould  case 

15  crossed  the  line.    What  did  you  mean  by  that? 

16  A      Exactly  what  I  said  earlier,  and  that  is 

17  that  she  had  not  protected  the  interests  of  her 

18  employer,  the  RTC,  and  had  allowed  the  interests  of 

19  the  Department  of  Justice  to  subsume  the  RTC's 

20  interest. 

21  Q      Were  there  any  other  cases  other  than 

22  Paragould  that  you  were  aware  of  in  which  Ms.  Lewis 

156" 

1  crossed  the  line,  either  in  that  regard  or  in  any 

2  other  regard? 

3  A      That  is  the  case  that  I  can  quantify  the 

4  concern. 

5  Q      What  about  the  First  of  Fayetteville  case? 

6  Are  you  familiar  with  Ms.  Lewis's  conduct  in  that 

7  case? 

8  A      She  was  the  assigned  criminal  investigator 
in  that  case,  yes. 

Q      Do  you  have  any  concerns  about  Ms.  Lewis's 
actions  in  the  First  of  Fayetteville  case? 

MR.  WARIN:    Let  me  confer  with  my  client. 
(Counsel  conferred  with  the  witness.) 
BY  MR.  KRAVITZ: 
Q      You  have  testified  that  Ms.  Lewis  was  the 
criminal  investigator  on  the  First  of  Fayetteville 
case. 

A      Yes,  sir. 

Q      Has  anyone  brought  to  your  attention 
concerns  about  Ms.  Lewis's  conduct  in  that  case? 
MR.  WARIN:    In  that  investigation? 
MR.  KRAVITZ:    In  that  investigation. 
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1  THE  WITNESS:    It  wasn't  the  investigation 

2  that  was  brought  to  my  concern.   It  was  her  failure 

3  to  share  with  PLS  the  fact  that  she  had  made 

4  referrals  relating  to  our  target  defendants  in  the 

5  Fayetteville  civil  professional  liability  matters. 

6  We  had  a  trial  in  the  spring  of  1993  in 

7  which  we  tried  our  D&O  liability  claims  involving 

8  these  target  defendants  and  we  lost.    The  jury 

9  instruction  in  that  case  specifically  identified  the 

10  fact  that  we  had  no  evidence  of  fraud. 

1 1  The  basis  of  Ms.  Lewis's  referral  to  the 

12  U.S.  Attorney's  Office  relating  to  these  target 

13  defendants  was  fraudulent  activity.   She  knew  there 

14  was  a  trial.    The  office,  and  in  fact  one  of  the 

15  investigators  in  the  Kansas  City  investigative  office 

16  was  one  of  the  witnesses  at  that  trial. 

17  BY  MR.  KRAVITZ: 

18  Q      Who  was  that? 

19  A      Leslie  Tieszen.   At  no  point  in  time  did 

20  anyone  in  Kansas  City  investigations  tell  either 

21  Neysa  Day,  who  was  the  attorney  responsible  for  the 

22  Fayetteville  trial,  Ms.  Day's  supervisor  or  myself 


1  that  there  was  a  criminal  referral  out  there  where 

2  Ms.  Lewis  felt  she  developed  evidence  of  fraud. 

3  Q      The  civil  trial  in  the  First  of 

4  Fayetteville  case  was  in  the  spring  of  1993? 

5  A      Yes,  sir. 

6  Q      When  were  the  criminal  referrals  made  by 

7  the  Office  of  Investigations  in  that  case? 

8  A      I  don't  know. 

9  Q      Before  then? 

10  A      I  don't  know  the  date  of  them. 

11  Q      Was  it  before  the  time  of  the  civil  trial? 

12  A      Yes,  it  was. 

13  Q      So,  the  Office  of  Investigations  certainly 

14  was  aware  of  these  criminal  fraud  allegations  as  of 

15  the  time  of  the  civil  trial? 

16  A      Certainly  Ms.  Lewis  was,  yes. 

17  Q      To  your  knowledge,  has  Ms.  Lewis  ever 

18  stated  why  it  is  that  she  failed  to  inform  PLS  about 

19  the  claims  of  fraud  contained  in  her  criminal 

20  referrals  in  the  First  of  Fayetteville  case? 

21  A      I'm  not  aware  of  any. 

22  Q      What  could  the  PLS  lawyers  have  done  with 
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1  evidence  of  fraud  in  that  trial  had  they  had  it? 

2  A      We  would  certainly  have  examined  it  and 

3  seen  if  it  was  evidence  that  we  could  introduce  at 

4  trial  to  prove  fraudulent  intent  on  the  part  of  our 

5  target  defendants  and  it  would  have  made  a  stronger 

6  civil  claim. 

7  Q      Was  Ms.  Lewis's  failure  to  inform  PLS  of 

8  the  criminal  referrals  in  the  First  of  Fayetteville 
case  another  example  of  your  belief  that  Ms.  Lewis 
was  not  acting  as  a  team  player  at  the  RTC? 

A      I  don't  know  about  your  characterization. 

MR.  DINH:    Exactly  what  belief  at  what 
time?  At  this  point  we  only  have  Paragould  as  the 
belief,  as  I  understand  it,  in  September  of  1993  with 
respect  to  her  communications  with  Mr.  lorio  which  is 
where  this  entire  line  of  questioning  started  from. 
I  thought  at  that  point  that  was  only  Paragould. 

Can  you  unpack  it  for  me,  if  not  for  the 
witness? 

MR.  KRAVITZ:    I  asked  her  if  this  was 
another  example.   Your  objection  makes  it  clear  that 

there  already  has  been  one  example  she  Just  testified 
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1  about.    I  just  asked  her  if  this  was  another 

2  example. 

3  MR.  WARIN:    I  think  actually  the  witness 

4  came  back  and  said  something  about  the 

5  characterization. 

6  BY  MR.  KRAVITZ: 

7  Q      I  thought  you  said  previously  in  this 
deposition  that  you  were  concerned  that  Ms.  Lewis  was 
not  a  team  player.   If  I  misheard  that,  I  apologize. 

A      My  concern  is  you  started  this  line  of 
questions  relating  to  my  conversation  with 
Mr.  lorio.    I  recall  discussing  the  Paragould  case 
with  Mr.  lorio.    I  do  not  recall  whether  I  discussed 
Fayetteville  with  him  or  not.    I  was  certainly  aware 
of  Fayetteville. 

Q      Do  you  know  what  it  was  that  Ms.  Lewis  was 
doing  working  on  the  Madison  case  as  of  November  1993 
in  light  of  the  fact  that  there  were  criminal 
referrals  that  had  already  been  submitted  a  month 
earlier? 

A      No,  sir,  I  don't. 

Q      To  your  knowledge,  was  there  anything  more 
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1  for  the  Office  of  Investigations  to  be  doing  in  the 

2  Madison  case  in  November  of  1993  that  Ms.  Lewis  would 

3  need  to  be  removed  from? 

4  A      Mr.  lorio  indicated  to  me  that  the  work  was 

5  over.    Historically  when  a  referral  goes  out  the 

6  door,  the  lion's  share  of  the  investigative  work  is 

7  complete  at  that  point  in  time. 

8  Q      Mr.  lorio  indicated  that  to  you  with  regard 

9  to  the  Madison  case  specifically  or  just  with  regard 

10  to  cases  generally,  that  once  a  referral  goes  out  the 

1 1  door,  the  work  is  over? 

12  A      Specifically  in  relationship  to  Madison  and 

13  our  ability  to  remove  both  Karen  and  Jean  from  the 

14  case. 

15  Q      I  want  to  ask  you  some  questions  about  the 

16  administrative  law  issue.    I  believe  you  testified, 

17  and  I  hope  I'm  not  mischaracterizingyou  ~ 

18  MR.  WARIN:   Administrative  leave  issue? 

19  MR.  KRAVITZ:    Yes. 

20  BY  MR.  KRAVITZ: 

21  Q      I  believe  you  testified  that  you  told 

22  Mr.  Hindes  that  the  Office  of  Investigations' 
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1  obsession  with  the  Madison  case  and  their  resulting 

2  lack  of  productivity  had  made  it  impossible  for  you 

3  to  do  your  job. 

4  A      And  the  demoralized  staff,  yes. 

5  Q      How  was  it  that  the  Investigations  office's 

6  obsession  with  the  Madison  case  made  it  impossible 

7  for  you  to  do  your  job  running  the  PLS  office? 

8  A      At  the  time  this  happened,  I  was  in  a  very 

9  critical  stage  of  PLS's  field  work.    Our  cases  had 

10  been  on  file  for  about  a  year  now.    They  were  getting 

1 1  very  deep  into  the  pretrial  discovery  and  litigation 

12  phases. 

13  I  needed  litigation  support.    I  have  an 

14  investigative  staff  whose  efforts  are  being  focused 

15  in  any  direction  but  pursuit  of  our  civil  claims. 

16  The  talk,  the  conversations,  just  the  office  gossip 

17  had  led  to  a  productivity  level  that  was  next  to 

18  nothing.    I  needed  work,  I  needed  support,  and  I 

19  couldn't  get  it. 

20  Q      So  you  had  ongoing  litigation  and  civil 

21  cases  other  than  the  Madison  case;  is  that  right? 

22  A      I  have  nothing  to  do  with  the  Madison  case, 
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and  I  don't  know  about  any  civil  litigation  out  of 
Madison. 

Q      But  you  had  cases  —  you  had  litigation 
going  on  in  cases  other  than  Madison? 

MR.  WARIN:    That  has  as  a  presumption  that 
she  had  cases  going  on  for  Madison. 

MR.  KRAVITZ:    1  don't  mean  to  imply  that. 
MR.  WARIN:    She  had  no  responsibility  for 
Madison.   The  question  is  did  you  have  litigation 
going  on  that  you  were  supervising? 
THE  WITNESS:    Absolutely. 
BY  MR.  KRAVITZ: 
Q      And  you  needed  the  assistance  of 
investigators  to  back  up  that  investigation? 

A      And  Mr.  lorio  to  spearhead  and  focus  that 
support  in  helping  PLS  in  pursuit  of  our  civil 
liability  claims. 

Q      What  type  of  work  did  you  need  Mr.  lorio 
and  his  office  to  do  on  those  cases  that  they  were 
not  doing? 

A      One  example  is  we  had  a  case  going  to 
trial,  I  can't  remember  the  case  name,  but  it  was  in 
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Casper,  Wyoming.    1  wanted  Richard  to  send  an 
investigator  to  serve  as  the  RTC  representative  in 
trial  in  front  of  a  jury.    I  thought  it  would  be 
harmful  to  the  RTC's  interest  to  use  the  PLS  attorney 
as  the  RTC  representative,  not  to  mention  the  fact 
that  the  PLS  attorney  at  any  given  time  might  take 
over  part  of  the  trial  work  at  the  trial. 

Mr.  lorio  indicated  that  his  investigative 
staffs  were  too  busy  to  devote  the  kind  of  time 
needed  to  provide  that  kind  of  litigation  support  for 
me. 

Q      Did  Mr.  lorio  specifically  tell  you  that 
his  staff  was  too  busy  working  on  the  Madison  case  or 
did  he  simply  say  they  were  too  busy? 

A      His  characterization  was  "too  busy." 

Q      Is  it  your  understanding  that  his 
investigative  staff  was  too  busy  because  of  Madison 
as  opposed  to  because  of  other  duties? 

A      I  was  getting  calls  from  the 
investigators. 

Q      Tell  us  about  that. 

A      Investigators  would  call  me  and  tell  me 
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1  that  the  civil  work  was  being  put  aside  so  that  they 

2  could  provide  whatever  support  was  needed  on  the 

3  Madison  referrals. 

4  Q      Were  these  civil  investigators  who  were 

5  calling  you  or  criminal  investigators  or  both? 

6  A      I  had  at  any  given  time  investigators  from 

7  both  sides  call  me. 

8  Q      Which  investigators  called  you?   Do  you 

9  remember? 

10  A      The  ones  that  I  recall  are  Dick  Parks, 

11  Sandy  McCann,  Pat  Robison.    Those  are  the  only  ones  1 

12  can  recall. 

13  Q      What  was  the  time  period  during  which  you 

14  were  receiving  these  calls  from  these  investigators? 

15  A      1994. 

16  Q      1994.    Did  you  receive  any  similar  calls 

17  from  these  or  other  investigators  in  1993? 

18  A      Not  that  1  recall. 

19  Q      In  other  words,  these  calls  all  came  after 

20  the  last  set  of  nine  criminal  referrals  in  the 

21  Madison  case  had  already  been  submitted  to  the 

22  Justice  Department? 
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1  A      Yes,  sir. 

2  Q      And  the  investigators  were  telling  you  that 

3  they  were  unable  to  work  on  the  civil  cases,  the 

4  civil  litigation  because  they  were  being  pulled  off 

5  by  Mr.  lorio  to  work  on  Madison? 

6  MR.  WARIN:    I  don't  think  that  was  her 

7  characterization.  Why  don't  you  go  ahead  and  testify 

8  to  what  your  testimony  is. 

9  THE  WITNESS:    That  isn't  my 

10  characterization. 

1 1  They  were  talking  about  the  demoralization 

12  of  that  office,  about  the  fact  that  Mr.  lorio  was 

13  focused  on  Madison,  they  could  not  get  him  to  focus 

14  on  providing  the  kind  of  support  they  needed  to  do 

15  their  jobs,  the  domino  effect,  if  they  can't  do  their 

16  jobs,  it  impacts  my  ability  to  do  my  job. 

17  I  specifically  recall  this  instance  where  I 

18  went  to  Richard  and  asked  for  investigative  support 

19  in  a  trial  capacity  and  was  told  unequivocally  no. 

20  BY  MR.  KRAVITZ: 

21  Q      Am  1  correct  that  this  case  you  have 

22  testified  about  that  had  a  trial  in  Casper,  Wyoming 
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1  is  but  one  example  of  a  number  of  cases  that  your 

2  office  was  handling  in  which  your  litigation  position 

3  was  harmed  by  the  actions  of  the  Office  of 

4  Investigations? 

5  A      Yes,  sir. 

6  Q      The  Wyoming  case  was  not  the  only  case 

7  harmed  by  the  conduct  and  the  resulting  morale 

8  problems? 
A      Your  characterization  of  "harmed"  is 

unwarranted.   We  won  the  case,  but  it  was  by  the 
efforts  of  outside  counsel  in  the  professional 
liability  section. 

MR.  KRAVITZ:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  KRAVITZ: 
Q      Ms.  Yanda,  I'm  going  to  show  you  what  has 
been  marked  as  JY  0131  and  ask  you  if  you  can  tell  us 
what  that  document  is. 

(Witness  examined  the  document.) 
A      I  believe  it  is  a  copy  of  Mr.  Duane 
Curtis's  notes. 

Q      Have  you  seen  that  document  before? 
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1  A      Yes,  sir. 

2  Q      What  are  those  notes  from,  if  you  know? 

3  A      Following  the  call  from  Mr.  Hindes  to  me  in 

4  August  of  1994,  Mr.  Hindes  asked  Duane  and  me  to  — 

5  Mr.  Curtis  and  me  to  outline  some  of  the  concerns  we 

6  had  about  Mr.  lorio's,  Mr.  Ausen's  and  Ms.  Lewis's 

7  performance. 

8  Q  These  are  notes  that  Mr.  Curtis  took  during 
a  meeting  he  had  with  you  when  you  were  outlining 
these  concerns? 

A      He  was  writing  things  down  as  we  were 
talking  that  day.    I  do  not  know  when  or  where  he 
completed  his  notes. 

Q      Why  don't  you  take  a  moment  to  read  through 
this  document  and  let  us  know  if  it  refreshes  your 
memory  as  to  concerns  that  you  and  Mr.  Curtis  had 
about  Mr.  lorio  that  you  have  not  previously 
testified  to. 

(Witness  examined  the  document.) 

A      The  ones  I  have  personal  knowledge  about 
are  the  ones  I  have  identified  for  you  today. 

Q      So  there  are  other  concerns  that  are  on 
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1  this  document  that  are  concerns  that  you  don't  have 

2  personal  knowledge  of? 

3  A      Some  of  these  notes  I  can't  read.   We 

4  talked  about  the  morale  issue.    We  have  talked  about 

5  the  time-off  awards. 

6  MR.  DINH:    If  you  don't  have  personal 

7  knowledge,  the  document  speaks  for  itself. 

8  MR.  KRAVITZ:    Excuse  me.    She  is  in  the 

9  middle  of  her  answer. 

10  (Witness  reviewed  the  document.) 

11  THE  WITNESS:   No,  sir. 

12  BY  MR.  KRAVITZ: 

13  Q      I'm  going  to  show  you  another  document 

14  marked  JY  0132  and  JY  0133.    Are  these  also  notes  of 

15  Mr.  Duane  Curtis? 

16  A      It  appears  to  be  his  handwriting,  yes. 

17  Q      Do  those  appear  to  be  notes  indicating 

18  concerns  that  you  and  Mr.  Curtis  had  about  Ms.  Lewis? 

19  A      To  my  knowledge,  1  never  saw  these 

20  documents  until  the  Independent  Counsel  showed  them 

21  to  me. 

22 Q      Any  of  these  documents  or  just  the  two  that 
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1  you  have  in  your  hand  now? 

2  A      The  two  you  have  just  referenced. 

3  Q      Had  you  seen  the  document  about  concerns 

4  about  Mr.  lorio  before  you  went  to  see  the 

5  Independent  Counsel? 

6  A      Yes,  sir.    As  I  testified,  I  believe  those 

7  are  the  notes  that  Duane  wrote. 

8  Q      While  you  were  meeting? 

9  A      Yes. 

10  Q      During  this  conversation  with  Mr.  Curtis, 

1 1  did  you  also  discuss  concerns  you  and  he  had  about 

12  Ms.  Lewis? 

13  A      Pursuant  to  Mr.  Hindes's  directive,  yes,  we 

14  did. 

15  Q      Was  there  a  concern  that  you  and  Mr.  Curtis 

16  discussed  with  regard  to  Ms.  Lewis  about  time  and 

17  attendance  sheets? 

18  A      Yes.    Some  of  the  investigators  had 

19  expressed  a  concern  that  Ms.  Lewis  was  not  being 

20  truthful  in  her  time  and  attendance  sheets. 

21  Q      More  specifically,  were  the  concerns  that 

22  Ms.  Lewis  was  working  on  the  Madison  case  and  marking 
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1  down  that  she  was  working  on  other  cases  so  that  the 

2  time  sheets  would  not  indicate  that  she  was  working 

3  on  Madison,  or  was  it  some  other  concern? 

4  A      I  don't  recall  anything  other  than  what  I 

5  have  told  you. 

6  Q      This  document  indicates  something  about 

7  travel  vouchers  and  authorizations.   Do  you  remember 

8  whether  there  was  any  concern  that  you  discussed  with 
Mr.  Curtis  with  regard  to  Ms.  Lewis  about  travel 
vouchers  and  authorizations? 

A      I  don't  recall  discussing  that  with 
Mr.  Curtis  that  day. 

Q      Do  you  recall  any  discussions  with  anyone 
regarding  concerns  that  Ms.  Lewis  had  acted 
improperly  with  regard  to  travel  vouchers? 

A      Some  of  the  investigators  had  made  some 
accusations  about  her  misuse  of  travel  vouchers,  but 
1  don't  know  anything  more  about  it. 

Q      What  were  the  accusations  that  you  heard? 

A      That  she  had  misused  her  travel  vouchers. 
I  have  to  make  a  request.    I  am  going  to 

miss  a  chance  to  talk  to  my  son  tonight  if  I  don't 
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1  call  him  right  now. 

2  MR.  KRAVITZ:    I  don't  want  to  make  you  miss 

3  that.   Off  the  record. 

4  (Discussion  off  the  record.) 

5  (Recess.) 

6  MR.  KRAVITZ:    Ms.  Yanda,  in  light  of  the 

7  late  hour  and  it  is  obvious  that  everyone  is  very 

8  tired  here  and  your  lawyer  needs  to  leave,  I  am  going 
to  forego  further  questioning  at  this  time  and 
Mr.  Dinh  is  going  to  have  five  more  minutes  of 
questions  and  this  deposition  will  be  over. 

MR.  WARIN:    For  the  record,  two  individuals 
have  come  in  beyond  counsel  taking  questions,  a 
Timothy  Mitchell,  who  has  come  in  halfway  through  or 
three-quarters  of  the  way  through  at  the  tail  end  of 
the  deposition,  and  sir,  your  name  is? 

MR.  BARTOLOMUCCI:    Chris  Bartolomucci.   I 
am  with  Majority  staff. 

MR.  WARIN:    Thanks. 
EXAMINATION 

BY  MR.  DINH: 
Q      One  question  on  the  First  Fayetteville 
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1  case.   You  said  you  had  an  investigator  woricing  with 

2  you  in  the  investigations  unit.    Her  name  was 

3  Leslie  ~ 

4  A      The  testifying  investigator  was  Leslie 

5  Tieszen. 

6  Q      To  the  best  of  your  knowledge,  did  you  know 

7  whether  Ms.  Tieszen  or  Ms.  Lewis  talked  about  the 

8  case? 

9  A      I  don't  know. 

10  Q      Now,  you  said  earlier  that  you  had 

1 1  expressed  concerns  to  your  supervisor  regarding  the 

12  conduct  of  the  investigations  unit  and  I  think  the 

13  word  was  their  obsession  with  the  Madison  Guaranty 

14  case  that  made  them  unproductive  in  other  matters 

15  with  respect  to  the  general  office  as  a  whole; 

16  correct? 

17  A      That  was  part  of  what  1  said,  yes. 

18  Q      Now,  you  expressed  those  concerns  to 

19  Mr.  Hindes? 

20  A      Yes,  sir. 

21  Q      Do  you  know  ~  approximately  how  close  to 

22  August  14th  or  how  close  to  the  day  they  were  placed 


1  on  administrative  leave  did  you  express  these 

2  concerns  to  Mr.  Hindes? 

3  MR.  WARFN:    Our  client  has  previously 

4  testified  that  during  1994  there  was  a  series  of 

5  telephone  conversations  between  herself  and 

6  Mr.  Hindes  in  which  she  articulated  those  concerns. 

7  BY  MR.  DINH: 

8  Q      When  was  the  last  telephone  call  you  can 

9  recall? 

10  A      I  don't  recall. 

11  Q      Do  you  recall  when  your  meeting  with 

12  Mr.  Curtis  took  place  in  which  you  had  previously 

13  testified  referring  to  his  notes? 

14  A      We  are  talking  about  Mr.  ~ 

15  Q      With  Mr.  Curtis.    You  testified  Mr.  Hindes 

16  suggested  you  meet  with  Mr.  Curtis  and  talk  about  the 

17  conduct  of  these  investigators;  is  that  right? 

18  A      Which  Curtis  are  we  talking  about? 

19  Q      Duane  Curtis. 

20  A      All  right. 

21  MR.  WARIN:    1  don't  believe  that  the 

22  testimony  is  that  Mr.  Hindes  directed  her  to  meet 


174 


6749 

175 

1  with  Mr.  Duane  Curtis.    I  don't  believe  that  is  our 

2  client's  testimony.   That  characterization  is 

3  incorrect. 

4  If  you  can  answer  the  question  of  how  you 

5  got  to  talking  to  Mr.  Curtis,  please  try  to  answer 

6  that  question,  Mr.  Duane  Curtis. 

7  THE  WITNESS:    Mr.  Hindes  asked  me  to 

8  prepare  --  he  asked  Duane  Curtis  and  1  to  prepare  a 
list  of  our  concerns  relating  to  the  performance  of 
the  three  who  were  placed  on  admin  leave. 

BY  MR.  DINH: 
Q      Do  you  know  approximately  when  this  meeting 
took  place  between  you  and  Mr.  Curtis? 

A      The  week  before  the  three  were  placed  on 
admin  leave. 

Q      Obviously  subsequent  to  your  expressions  of 
concern  to  Mr.  Hindes  regarding  the  obsession  with 
Madison  case  by  the  investigations  unit? 

MR.  WARIN:   Viet,  you  shouldn't  shorthand 
this  to  be  the  obsession  with  the  Madison  case.   I 
know  why  that  is  why  all  of  you  are  circled  around 

this  table.   But  she  said  there  was  an  obsession,  and 
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1  then  she  went  on  and  articulated  a  variety  of  other 

2  concerns,  the  lack  of  productivity,  the  morale  issues 

3  and  so  forth. 

4  BY  MR.  DINH: 

5  Q      The  lack  of  productivity  and  the  low 

6  morale,  did  those  all  arise  out  of  the  obsession  with 

7  Madison? 

8  MR.  WARIN:    How  can  she  answer  that 
question? 

MR.  DINH:    It  seems  to  me  from  her  prior 
testimony  that  the  principal  reason  was  the  obsession 
with  Madison  that  caused  --  that  was  an  intermediate 
and  principal  cause  of  all  these  other  manifestations 
of  problems  which  showed  up  in  low  morale  and  in  low 
productivity;  that  is,  people  were  put  on  Madison  and 
not  devoting  their  time  to  civil  claims,  civil 
investigations. 

MR.  WARIN:    She  cannot  create  the  Hegelian 
analysis  that  you  are  asking  her  to  undertake  to 
determine  why  there  is  a  lack  of  productivity. 

There  has  been  concerns  and  articulation 
about  lack  of  productivity.    She  has  repeated  that  to 
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1  her  boss.    She  has  been  told  by  a  variety  of 

2  investigators  about  the  low  morale. 

3  Coincidentally  with  all  of  that  there  is  an 

4  obsession  with  Madison  and  her  work  can't  get  done. 

5  That's  what  you  are  missing  here. 

6  BY  MR.  DINH: 

7  Q      Is  that  your  testimony,  your  counsel's 

8  characterization  of  it? 

9  A      Yes. 

10  Q      It  is.    So  you  cannot  determine  whether  the 

1 1  quote,  unquote,  obsession  with  Madison  contributed  to 

12  or  caused  the  lack  of  productivity  in  the  Office  of 

13  Investigations  in  Kansas  City? 

14  A      Your  question  is  different  this  time 

15  around.    I  don't  know.    I  know  the  impact.   I  do  not 

16  know  the  motivation. 

17  Q      You  do  not  know  the  cause? 

18  A      Right. 

19  Q      The  specific  allegations  that  you  sat  down 

20  with  Mr.  Curtis  about  which  are  reflected  in  his 

21  notes  which  you  reviewed  earlier  relate  to  travel 

22  vouchers  and  authorizations,  Ms.  Lewis's 
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1  misstatements  in  her  time  sheets  that  counsel  asked 

2  you  about  and  the  travel  vouchers. 

3  Under  the  general  rubric  of  your  concerns 

4  with  respect  to  the  investigations  unit,  which  did 

5  that  fall  under?  The  obsession  with  Madison?   Or  was 

6  it  lack  of  productivity  or  is  it  something  else  or 

7  that  these  allegations  are  wholly  unrelated  to  your 

8  concerns  with  respect  to  the  investigations  unit? 

9  A      The  word  I  used  earlier  and  the 

10  characterization  I  use  now,  it  is  the  penumbra 

1 1  effect.   This  was  all  part  of  that  that  had  a 

12  significant  impact  on  our  office  to  do  our  job. 

13  Q      Some  of  this  penumbra  is  the  misusing  of 

14  travel  vouchers? 

15  A      I  don't  know. 

16  Q      All  I'm  trying  to  do  is  find  out  whether 

17  you  have  any  basis  for  knowledge  of  the  link  between 

18  Madison  Guaranty,  the  lack  of  the  productivity  in 

19  other  cases  and/or  the  specific  allegations  that  you 

20  and  Mr.  Duane  Curtis  were  talking  about. 

21  This  is  what  your  counsel  has  characterized 

22  as  the  Hegelian  analysis.    I  am  asking,  do  you  have 
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1  any  basis? 

2  A      I  have  articulated  the  facts.   Those  facts 

3  are  what  I  stand  by.    Whatever  analysis  or  hoops  you 

4  want  to  jump  through,  you  jump  through  them.    1  am 

5  not  going  to  differentiate  from  the  facts  as  I  have 

6  articulated  them  for  the  last  five  hours. 

7  Q      Do  you  know  if  any  of  the  specific  items 

8  that  you  discussed  with  Mr.  Curtis  during  that 
meeting,  whether  they  contributed  to  lower 
productivity  or  low  morale  of  the  investigations  unit 
in  Kansas  City? 

A      No,  1  did  not. 

Q      One  more  question.    Were  you  aware  that  a 
victim  impact  statement  was  sent  by  PLS  to  the 
sentencing  judge  in  the  Paragould  case  without  review 
by  the  U.S.  Attorney's  Office? 

A      Pursuant  to  RTC's  policy,  yes,  it  was. 

Q      Did  you  order  that  victim  impact  statement 
-  who  sent  that  victim  impact  statement  by  PLS? 

A      Who  prepared  it? 

Q      Yes. 

A      Karen  Carmichael. 


1  Q      Who  sent  it?   Did  it  go  through  you  or  was 

2  it  sent  out  under  your  signature? 

3  A      No. 

4  Q      Did  she  send  it  directly? 

5  MR.  WARIN:   That's  five  questions.   Last 

6  question.   Yes  or  no. 

7  THE  WITNESS:   No. 

8  MR.  DINH:    Wait  a  minute.   You  can't  - 
BY  MR.  DINH: 

Q      Who  sent  that  was  my  original  question,  was 
who  sent  the  PLS  --  who  in  the  PLS  sent  the  victim 
impact  statement? 

A      You  are  assuming  that  PLS  sent  it.    1  am 
telling  you  we  didn't  send  it.    We  followed  the 
policies  and  procedures  of  the  RTC,  period. 

Q      Who  sent  it  outside  of  PLS  then? 

A      I  don't  know. 

Q      Karen  Carmichael  prepared  it  and  it  was 
sent  out  by  someone  you  don't  know? 

MR.  WARIN:    She  said  she  didn't  know. 
THE  WITNESS:    I  know  who  I  sent  it  to.    I 
don't  know  who  sent  it  out. 
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1  BY  MR.  DINH: 

2  Q      Who  did  you  send  it  to? 

3  A      The  vice  president. 

4  Q      Who? 

5  A      Dennis  Cavinaw. 

6  Q      You  don't  know  to  whom  he  sent  it  beyond 

7  that? 

8  A      1  don't  know.    He  is  the  vice  president. 

9  MR.  WARIN:    She  has  answered  it  now  three 

10  times.    She  doesn't  know  who  sent  it  out;  is  that 

1 1  correct? 

12  THE  WITNESS:    I  don't  know  who  sent  it 

13  out.    Quite  frankly,  1  am  so  tired  now  I  don't  know 

14  which  vice  president  was  in  charge  in  that  period  of 

15  time.   It  could  have  been  Mr.  Cavinaw  or 

16  Mr.  Thompson,  and  1  don't  know  right  now. 

17  MR.  WARFN:    Let's  go. 

18  MR.  DINH:    I  have  nothing  further. 

19  (Whereupon,  at  6:46  p.m.,  the  deposition 

20  was  concluded.) 

2 1  

22  JULIE  FRY  YANDA 
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1  PROCEEDINGS 

2  MR.  BARTOLOMUCCI:    We're  on  the  record  now, 

3  Mr.  Casey,  and  first  thing  I  want  to  thank  you  for 

4  making  yourself  available  to  us  this  morning.    There 

5  are  some  things  I  should  tell  you  before  we  begin. 

6  THE  WITNESS:    Okay. 

7  MR.  BARTOLOMUCCI:    This  is  a  deposition 

8  being  conducted  pursuant  to  Senate  Resolution  120. 

9  That  resolution  establishes  a  special  committee 
administered  by  the  Banking  Committee  to  conduct  an 

1 1  investigation  of  Whitewater  Development  Corporation 

12  and  certain  other  related  matters  including  matters 

13  involving  the  Resolution  Trust  Corporation. 

14  This  deposition,  as  we've  told  you,  is  in 

15  advance  of  public  hearings  which  will  occur  later 

16  this  month  and  you  may  or  may  not  be  called  to 

17  testify  at  those  hearings.    The  questions  which  I'll 

18  be  asking  you  you'll  be  asked  to  answer  them  under 

19  oath.    If  you  don't  understand  a  question  or  the 

20  communication  isn't  clear,  please  let  me  know  and 

21  I'll  try  to  rephrase  it  or  restate  it  for  you. 

22  THE  WITNESS:    Sure. 
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1  MR.  BARTOLOMUCCI:    Our  stenographer  is 

2  going  to  prepare  a  transcript  of  these  questions  and 

3  answers,  and  that  transcript  is  going  to  be  treated 

4  as  what  we  call  committee  confidential  until  the 

5  start  of  the  hearings.   And  as  Mr.  Cole  told  you 

6  before  we  went  on  the  record,  you'll  be  given  an 

7  opportunity,  if  you  want  it,  to  come  to  the  Senate 
and  look  at  the  transcript  to  make  any  corrections 
that  you  might  have  if  you're  ~ 

THE  WITNESS:    Come  to  the  Senate.   Do  I  go 
to  a  particular  office? 

MR.  BARTOLOMUCCI:    Lance,  do  you  want  to 
field  that  one? 

MR.  COLE:    Sure.    Mr.  Casey,  the  procedure 
that  we  follow  is  that  we've  contacted  people  in 
advance  of  our  hearings  and  arranged  with  them  a  date 
and  time  for  them  to  come  here  and  review  their 
transcript.   For  an  out-of-town  witness  like  yourself 
that  obviously  presents  some  difficulties.   And  what 
I  would  suggest  that  we  do  is  wait  until  we 
determine,  based  largely  on  the  testimony  you  are 
going  to  give  us  this  morning,  whether  there  is  any 
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likelihood  that  you'll  be  called  as  a  hearing 

2  witness.   And  if  not,  perhaps  the  issue  won't  arise. 

3  THE  WITNESS:    Be  moot.    That  reason  is 

4  perfect  with  me,  no  problem. 

5  MR.  BARTOLOMUCCI:    This  is  Mr.  Bartolomucci 

6  again.   If  you  are  called  to  testify  at  a  hearing,  as 

7  I  think  Lance  told  you  earlier,  you  will  be  given  a 

8  copy  of  the  deposition  four  days  in  advance  thereof 

9  THE  WITNESS:    Thank  you. 

10  MR.  BARTOLOMUCCI:    Is  anyone  present  with 

1 1  you  at  your  end? 

12  THE  WITNESS:    I'm  alone.   My  secretary  -- 

13  I'm  at  SMU,  I'm  a  professor  here  teaching,  and 

14  there's  nobody  in  the  office  at  all. 

15  MR.  BARTOLOMUCCI:    Okay. 

16  THE  WITNESS:    I'm  totally  alone. 

17  MR.  BARTOLOMUCCI:    There  are  just  a  few 
jl8  more  things  I  have  to  tell  you  before  we  start  the 

jl9  deposition.   Certain  objections  to  questions  may  be 

20  lodged.   Objections  to  the  form  of  the  question  we 

21  note  for  the  record.   Objections  on  grounds  of 

22  privilege  or  as  going  beyond  the  scope  of  the 


1  resolution  are  also  permissible  and  if  necessary  our 

2  Committee  Chairman  may  rule  on  objections  if  you 

3  refuse  to  answer  a  question.    I'm  going  to  have  the 

4  court  reporter  swear  you  in  right  now. 

5  THE  WITNESS:    Certainly.   Who  is  your 

6  Chairman  of  the  Senate  Banking  Committee  now? 

7  MR.  BARTOLOMUCCI:    Alfonse  D'Amato. 

8  THE  WITNESS:    Of  course  he  is.    Who  is  the 

9  leader  of  the  Minority? 

10  MR.  COLE:    Senator  Paul  Sarbanes. 

11  THE  WITNESS:    Yes,  I  know  them  both  very 

12  well. 

13  MR.  COLE:    And  I  realize  this  is  a  little 

14  irregular  to  swear  you  in  by  telephone,  but  since  -- 

15  THE  WITNESS:    I've  done  it  before. 

16  MR.  COLE:    --  there  is  not  a  court  reporter 

17  there  and  we  would  like  to  have  you  answer  our 

18  questions  under  oath,  I  think  what  we  would  ask  the 

19  court  reporter  to  do,  notwithstanding  the  fact  that 

20  you're  not  present  here,  is  to  swear  you  if  you're 

21  agreeable  to  that. 

22  Whereupon, 
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1  ALBERT  V.  CASEY 

2  was  called  as  a  witness  and,  having  first  been  duly 

3  sworn,  was  examined  and  testified  as  follows: 

4  EXAMINATION 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      Okay.    Mr.  Casey,  I  just  have  a  few 

7  questions  for  you,  and  then  I'm  going  to  turn  this 

8  over  to  Lance  and  then  possibly  I'll  have  some 

9  follow-up  questions  when  he's  finished.    Would  you 
please  state  for  us  and  for  the  record  your  full 

1 1  name. 

12  A      My  name  is  Albert  Vincent  Casey,  C-a-s-e-y. 

13  Q      And  Mr.  Casey,  am  I  correct  that  you  were 

1 4  formerly  the  chief  executive  officer  of  the 

15  Resolution  Trust  Corporation? 

16  A      That's  correct. 

17  Q      During  what  years  did  you  hold  that 

18  position? 

19  A      I  literally  took  it  on  October  15th,  1991, 

20  replacing  Bill  Seidman  and  then  the  law  changed 

21  February  1,  '92  and  they  appointed,  you  know,  the 

22  legislation  -  it  had  to  be  cleared  by  the 


1  Presidency,  Senate  and  so  forth.    That's  February  1 

2  '92,  and  I  served  until  March  15th,  '93. 

3  MR.  COLE:    And  Mr.  Casey,  when  you  said  a 

4  Presidency,  were  you  referring  to  a  presidential 

5  appointment  in  your  position? 

6  THE  WITNESS:   No,  the  law  changed  and  they 

7  changed  the  powers  and  authorities  and  made  me  total 

8  CEO  as  of  February  1,  '92.    We  had  oversight  by  the 
Banking  Committee  and  an  oversight  board  of--  board 
of  oversight  by  those  people.    I'm  trying  to  remember 
quickly  what  that  legislation  changed,  but  I  had 
absolute  authority  to  do  anything  I  wanted  to  do. 

BY  MR.  BARTOLOMUCCI: 
Q      Mr.  Casey,  I  think  our  court  reporter  is 
doing  a  good  job  getting  down  most  or  almost  all  of 
what  you  say.    I'll  just  ask  you  to  be  extra  careful 
in  enunciating  for  us  so  that  we  get  you  clearly  on 
this  end. 

A      I'll  tell  you  very  quickly  I've  had  four 
serious  heart  attacks.   I've  had  a  total  stroke  and 
my  throat  has  never  recovered.   I  have  problems 
speaking,  sir. 
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1  MR.  BARTOLOMUCCI:    We  appreciate  your 

2  efforts.  .       . 

3  MR.  COLE:    We'll  bear  that  in  mind, 

4  Mr.  Casey,  and  we'll  try  to  go  as  quickly  and  as 

5  efficiently  as  we  can. 

6  THE  WITNESS:   Maybe  I'm  going  too  tast. 

7  BY  MR.  BARTOLOMUCCI: 

8  Q      Let  me  get  to  my  questions,  we'll  try  to 

9  get  this  over  as  quick  as  possible. 

10  Mr.  Casey,  in  1992,  did  you  ever  have  a 

1 1  conversation  with  C.  Boyden  Gray  about  an  RTC 

12  criminal  referral  related  to  Madison  Guaranty  Savmgs 

13  &  Loan  or  related  to  Bill  or  Hillary  Clinton? 

14  A      Yes. 

15  Q      When  did  that  conversation  occur.' 

16  A      1  knew  you  were  going  to  ask  and  I'm  trying 

17  to  think.    It  was  either  the  end  of  September  or 

18  early  October.   It  was  in  that  time  frame. 

19  Q  Who  initiated  the  conversation? 

20  A  He  called  me. 

21  Q  And  what  did  he  say  to  you? 

22  A  He  lust  asked  me  if  I  knew  about  it,  what 

1  was  going  on,  what  was  the  status.   And  that  was  the 

2  first  that  I  ever  heard  of  that  subject  at  all. 

3  Q      And  what  did  you  tell  him  at  that  time? 

4  A      I'd  find  out  about  it. 

5  Q      Okay.   And  did  you  go  and  find  out  about 

6  if^ 

7  A      1  found  out  something.    I  talked  to  Bill 

8  Roelle  R-o-e-l-l-e,  and  asked  him  about  it.   He  came 

9  down  to  my  office  and  explained  the  Clintons  were  not 

1 0  subjects  of  the  inquiry  but  may  be  called  as 

11  witnesses.   That's  all  I  ever  learned  about  it. 

12  Q      So  in  response  to  this  conversation  with 

13  Mr.  Gray,  you  had  one  conversation  with  Bill  Roelle? 

14  A      That's  correct. 

15  Q      And  then  did  you  subsequently  have  another 

16  conversation  with  Mr.  Gray? 

17  A  Yes. 

1 8  Q  When  was  that? 

19  A  Same  day. 

20  Q  The  same  day  that  you  talked  to  Bill 

21  Roelle? 

22  A      The  same  day  that  I  talked  to  Bill  Roelle. 
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1  Q      So  all  three  of  these  conversations 

2  occurred  on  the  same  day? 

3  A      Within  an  hour. 

4  Q      And  in  your  second  conversation  with 

5  Mr.  Gray,  what  did  you  tell  him? 

6  A      I  didn't  tell  him  anything.    He  came  right 

7  on  the  phone  and  said  Al,  forget  my  request.   I  don't 

8  want  you  to  tell  me  a  thing.    I  said  fine.    He  hune 

9  up.  ^ 

10  Q      That  was  the  end  of  it? 

1 1  A      That  was  the  end  of  it. 

^^  Q      In  1992,  did  you  ever  have  a  conversation 

13  with  anyone  else  at  the  White  House  other  than  C. 

14  Boyden  Gray  about  the  Madison  Guaranty  referraP 

15  A      No. 

16  Q      Is  there  anything  else  you  want  to  add 

17  about  conversations  you've  had  about  the  Madison 

18  referral? 

19  A      No.    I  really  don't,  because  exactly  what 

20  I've  told  everybody. 

21  MR.  BARTOLOMUCCI:    Okay.    1  think  that's 

22  all  the  questions  I  have  for  now.    I'm  going  to  give 


11 


1  it  over  to  Mr.  Cole. 

2  THE  WITNESS:    Okay. 

3  EXAMINATION 

4  BY  MR.  COLE: 

5  Q      Mr.  Casey,  as  I  said  earlier,  I'll  also  try 

6  to  be  brief   Focusing  your  attention,  if  I  could,  on 

7  your  first  conversation  with  Mr.  Gray  when  he  called 

8  you,  can  you  tell  me,  as  best  you  can  recall  today, 

9  exactly  what  he  asked  you? 

10  A      Well,  he  asked  me  if  I  knew  anything  about 

1 1  the  matter  and  I  said  no.    I  said  I'll  look  into  it. 

12  Q      And  what  I  would  like  is  to  be  as  specific 

13  about  that  as  possible,  Mr.  Casey. 

14  A      Sure. 

15  Q      When  you  say  "the  matter,"  did  Mr.  Gray 

16  indicate  that  he  knew  that  this  was  a  matter 

17  involving  the  Clintons  or  a  matter  involving  a  bank 

18  in  Arkansas  or  what,  as  best  you  can  recall,  did  he 

19  say  to  you? 

20  A      It  had  been  in  the  newspaper  and  we  both, 

21  you  know,  knew  the  subject  as  to  being  Whitewater. 

22  That's  what  I  would  assume  and  believe. 
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1  Q      Do  you  have  a  recollection  as  to  what 

2  newspaper  it  had  been  in  at  that  time? 

3  A      It  must  have  been  The  Washington  Post. 

4  Q      Did  Mr.  Gray  use  the  word  "Whitewater" 

5  during  that  call? 

6  A      I  don't  honestly  recall  at  all.    I  don't 

7  know  whether  I  did,  either. 

8  Q      Did  Mr.  Gray  say  anything  to  you  to 

9  indicate  what  his  source  of  information  was,  whether 

10  newspaper  or  otherwise? 

1 1  A      No.    It  was  an  extremely  brief 

12  conversation. 

13  Q      And  if  I  understand  your  testimony,  you 

14  simply  told  Mr.  Gray  that  you  would  make  inquiries? 

15  A      Yes,  sir. 

16  Q      And  when  you  called  Mr.  Gray  back  -- 

17  A      I  didn't  call  him  back.   He  called  me 

18  again. 

19  Q      Oh,  he  called  you  a  second  time? 

20  A      Within  the  hour  I  had  those  three 

21  conversations. 

22 Q      I'm  sorry.    I  misunderstood  your  earlier 


1  testimony. 

2  A      Well,  I'm  sorry.    I  probably  wasn't  clear. 

3  Q      You  called  Mr.  Roelle  and  spoke  with  him? 

4  A      Yes. 

5  Q      And  then,  within  the  hour,  Mr.  Gray  called 

6  you  back? 

7  A      Right.    Almost  immediately.   Roelle  could 

8  have  even  been  in  the  room.    I  don't  know.    It 

9  happened  so  fast. 

10  Q      And  after  --  was  your  discussion  with 

1 1  Mr.  Roelle  the  first  time  you  learned  of  this  matter? 

12  A      Yes. 

13  Q      What  did  you  know  from  the  newspapers  at 

14  the  time  you  spoke  with  Mr.  Roelle? 

15  A      I  don't  remember,  sir,  except  that  there 

16  was  some  general  news  article  that  the  Clintons  had 

17  been  involved  in  a  matter  that  now  the  RTC  was 

18  involved  in  and  I'm  paraphrasing  that  because  I  don't 

19  really  recall  literally. 

20  Q      Did  Mr.  Roelle  give  you  a  copy  of  a 

21  document? 

22  A      No.    I'd  like  to  expand  on  that  if  I  might. 
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1  Q      Please  do  so,  sir. 

2  A      You  don't  know  my  style  of  operation.   I 

3  was  not  involved  with  a  single  case  that  ever  came 

4  before  the  RTC.    Once  I  had  the  new  legislation  on 

5  February  1,  '92,  I  set  up  an  executive  committee  of 

6  four  people,  all  of  whom  reported  to  me,  and  I  gave 

7  them  every  single  bit  of  my  authority,  and  that's  how 

8  we  resolved  the  cases  that  came  to  headquarters.  I 

9  had  other  things  to  do  than  drown  in  the  detail. 

10  Q      I  understand.   If  I  could  go  back  briefly, 

1 1  Mr.  Casey,  to  what  you  knew  when  you  first  received 

12  the  inquiry  from  Mr.  Gray  and  I'll  tell  you  the 

13  source  of  my  confusion.    It's  well  known  and  a  part 

14  of  this  record  and  a  part  of  the  public  record  that 

15  there  had  been  news  articles  about  Whitewater 

16  Development  Corporation  and  the  Clintons  starting 

17  first  in  March  of  1992  and  thereafter. 

^^  To  the  best  of  my  knowledge,  sir,  there  had 

19  not  been  any  news  articles  at  the  time  we're 

20  discussing,  that  would  be  late  September/early 

21  October  1992,  about  an  RTC  criminal  referral.   So  I'd 

22  like  to  be  as  clear  as  possible  about  Mr.  Gray ' s 
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inquiry  and  whether  at  the  time  Mr.  Gray  called  you 

2  he  knew  that  there  was  an  RTC  criminal  referral 

3  involving  Madison  Guaranty  Savings  &  Loan  or 

4  Whitewater. 

5  A      Well,  I  didn't  say  I  read  about  it  in  the 

6  paper  that  day.    I  knew  the  subject  matter  had  been 

7  in  The  Washington  Post.    That's  all  I'm  saying.    I 

8  don't  know  when  I  first  learned  about  the  Clintons' 

9  involvement.   That  could  have  been  March,  April, 

10  June,  July.    I  don't  know. 

1 1  Q      Yes,  I  understand,  sir.    And  the 

12  distinction  I'm  making,  though,  is  a  technical  one 

13  between  the  Whitewater  matter  generally  and  the  fact 

14  of  an  RTC  criminal  referral  which,  to  my  knowledge, 

15  had  not  been  in  the  newspapers  at  that  time.   And  so 

16  you  can  understand  my  confusion  is  how  Mr.  Gray  would 

17  have  known  to  call  you  about  an  RTC  criminal  referral 

18  that,  to  the  best  of  my  knowledge,  in  the  record 

19  that's  been  developed  by  this  committee,  had  not  been 

20  in  the  press  at  that  time. 

2^  A      1  wouldn't  have  any  knowledge  as  to  how  he 

22  knew  about  that  subject. 
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1  Q      Are  you  certain,  sir,  that  when  he  called 

2  he  was  asking  about  a  criminal  referral? 

3  A      No,  no.    He  just  brought  up  the  Clintons' 

4  name  and,  you  know,  they  were  involved  with  an  RTC 

5  matter.   I  don't  recall  the  term  "criminal  referral" 

6  at  all.    I'm  not  sure  that  I  ever  knew  it  was  a 

7  criminal  referral  at  that  time. 

8  MR.  COLE:    One  moment,  Mr.  Casey,  someone 

9  has  knocked  on  the  door  here. 

10  THE  WITNESS:    Sure. 

1 1  (Discussion  off  the  record.) 

12  MR.  COLE:    Mr.  Casey? 

13  THE  WITNESS:   Yes,  sir. 

14  MR.  COLE:    I'm  sorry  for  the  interruption. 

15  THE  WITNESS:   No  problem. 

16  MR.  COLE:    Can  we  go  back  on  the  record? 

17  THE  WITNESS:   Certainly. 

18  BY  MR.  COLE: 

19  Q      If  I  could  restate  my  question,  the  point 

20  that  I'm  struggling  with  here  is  whether  when 

2 1  Mr.  Gray  first  contacted  you  he  was  aware  that  there 

22  was  an  RTC  matter  involving  the  Clintons? 


1  A      With  a  criminal  referral  is  something  you 

2  called  it. 

3  Q      Or  whether  the  RTC  had  any  involvement  in 

4  this  matter  at  this  time.    In  other  words,  how  did 

5  Mr.  Gray  know,  if  you  have  any  sense,  sir,  of  the  ~ 

6  A      I  really  wouldn't  have  the  slightest  idea. 

7  He  called  me  up.    I  don't  think  he  ever  used  the  term 

8  "criminal  referral."  He  just  referred  to  an  RTC 

9  matter  in  which  the  Clintons  were  involved. 

10  Q      Bear  with  me  while  I  take  a  note  if  I 

1 1  could. 

12  A   Go  ahead.  Go  ahead. 

13  (Pause.) 

14  Q      And  Mr.  Casey,  was  that  the  last 

15  communication  you  had  with  Mr.  Gray  on  the  subject 

16  when  he  called  you  back  and  said  that  he  didn't  wish 

1 7  you  to  pursue  the  matter? 

18  A      Yes,  sir. 

19  Q      And  since  that  time,  up  to  and  including 

20  the  present,  have  you  ever  learned  as  to  whether 

2 1  anyone  else  in  the  White  House  other  than  Mr.  Gray 

22  was  aware  of  the  RTC  matter  involving  the  Clintons  in 
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1  1992? 

2  A      No,  sir. 

3  Q      Do  you  have  any  knowledge,  sir,  as  to 

4  whether  anyone  in  the  RTC  at  any  level  provided 

5  information  concerning  an  RTC  criminal  referral 

6  involving  the  Clintons  to  the  White  House? 

7  A      I  have  no  knowledge  at  all.   And  I'd  be 

8  aghast,  absolutely  amazed  if  anyone  did  because  I  cut 

9  down  communications  to  newspapers,  White  House,  to 
10  everybody. 

^1  Q      1  believe  you  stated  earlier,  Mr.  Casey, 

12  that  you  reported  to,  and  I  believe  the  entity  is  the 

13  Thrift  Deposit  or  Protection  Oversight  Board? 

14  A      That  isn't  quite  the  name.   I  think  it's 

15  the  RTC  oversight  board. 

16  Q      And  do  you  recall,  sir,  whether  you 

17  reported  this  matter  involving  the  Clintons  to  that 

18  board? 

19  A      I  did  not. 

20  Q      Did  you  discuss  with  Mr.  Roelle  reporting 

21  the  matter  to  the  oversight  board? 

22  A      No,  sir. 
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1  Q      I  think  I  only  have  a  couple  more 

2  questions,  Mr.  Casey. 

3  A      Perfectly  all  right. 

4  Q      I  do  have,  I  wish  you  were  here  so  I  could 

5  show  you  a  document,  but  1  have  one  news  article  that 

6  I  would  like  to  describe  and  read  from  to  you.   And 

7  if  you  need  me  to  read  it  more  than  once,  please  let 

8  me  know  and  I'll  do  so. 
I  have  a  copy  of  an  article  from  The 

Washington  Times  of  March  30th,  1994.    The  headline 
of  the  article  is  "Ex-chiefs  of  RTC  recall  no 
politics  there  before  '93."   And  the  second  paragraph 
of  that  article  --  I  won't  read  the  entire  article 
unless  you  wish  me  to  do  so. 

A      Oh,  no,  go  ahead.   Do  what  you  want. 

Q      The  second  paragraph  of  the  article  has  a 
quote  and  I'll  read  that  quote  to  you.    It  says  "'I 
never  received  a  single  inquiry  from  the  White  House 
nor  did  I  seek  advice  from  them,'  said  Albert  Casey, 
who  was  interim  chief  executive  officer  of  the  RTC  ' 
during  the  Bush  Administration.    'It  would  have  been 
inappropriate  and  improper,'  he  said." 
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1  And  if  you  could,  Mr.  Casey,  I'm  trying  to 

2  understand  how  this  quotation,  if  it's  an  accurate 

3  quotation,  relates  to  what  you  just  told  us  about  the 

4  inquiry  you  received  from  Mr.  Gray. 

5  A      Well,  he  called  and  asked  about  it.    He 

6  asked  if  I  knew  about  it.    And  then  he  called  back 

7  and  said  I  don't  want  anything.   That  was  the  end  of 

8  the  inquiry.    It  ended.   Without  me  providing  him 

9  with  anything. 

10  Q      I  understand  so  in  your  mind,  sir,  then 

1 1  that  call  did  not  constitute  an  inquiry? 

12  A      It  did  not.    It  was  withdrawn  before  I 

13  replied. 

14  Q      That's  helpful.   Thank  you. 

15  A      Sure. 

16  Q      And  the  final  question  I  would  have, 

17  Mr.  Casey,  do  you  have  any  knowledge  of  any  kind  from 

18  any  source  as  to  whether  Mr.  Gray  discussed  this 

19  matter  with  anyone  else  other  than  yourself? 

20  A      I  wouldn't  have  any  knowledge  as  to  that. 

21  Q      And  I  would  ask  the  same  question  with 

22  regard  to  anyone  else  in  the  Bush  White  House  or  the 

22 

1  Bush  Presidential  campaign  prior  to  the  November  1992 

2  election? 

3  A      No.    The  answer  is  simply  no. 

4  MR.  COLE:    Those  are  all  the  questions  I 

5  have.   Is  there  anything  you  would  like  to  add?  If 

6  there's  any  further  information  that  you  think  we 

7  need  to  have  a  complete  record  here,  please  feel  free 

8  to  share  that  with  us. 

9  THE  WITNESS:   No.    I'll  reflect  on  it  and 

10  if  I  do  I'll  feel  free  to  call  you  back,  but  there's 

1 1  nothing  that  I  have  at  this  time  except  my  best 

12  greetings  to  Paul  Sarbanes.   He's  a  good  man  and  a 

13  good  friend. 

14  MR.  COLE:    I'm  sure  he'll  appreciate  that 

15  and  particularly  appreciate  it  having  it  on  the 

16  record,  but  I'll  pass  it  on  to  him,  sir. 

17  MR.  BARTOLOMUCCI:    Before  we  sign  off,  I'd 

18  like  to  ask  a  couple  of  follow-up  questions. 

19  THE  WITNESS:    Sure. 

20  EXAMINATION 

21  BY  MR.  BARTOLOMUCCI: 

22  Q      Regarding  your  first  conversation  with  C. 
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1  Boyden  Gray  and  about  what  you  said  in  that 

2  conversation. 

3  A      Yes. 

4  Q      Now,  do  I  understand  you  correctly  that  you 

5  had  some  awareness  that  Bill  Clinton  was  involved  in 

6  a  matter  relating  to  Whitewater  Development 

7  Corporation  and  Madison  Guaranty,  that  you  were  aware 

8  of  that  matter  through  press  reports? 

9  A      Yes. 

10  Q      Okay.   And  you  knew  about  that  prior  to  the 

1 1  time  you  had  the  conversation  with  Mr.  Gray? 

12  A      Yes. 

13  Q      And  is  it  your  testimony  that  that  was  the 

14  subject  matter  of  the  conversation  with  Mr.  Gray? 

15  A      He  called  and  asked  me  if  I  was  familiar 

16  with  the  RTC  matter  that  involved  the  Clintons,  and  I 

17  said  no. 

18  Q      Is  it  possible  that  he  was  referring  to  the 

19  fact  that  Clinton  was  involved  in  Madison  Guaranty 

20  and  since  that  was  an  insolvent  thrift,  that  was  in 

21  the  hands  of  the  RTC? 

^^  A      It  certainly  could  be,  but  I  honestly  don't 


1  remember.   He  just,  it  was  a  general  inquiry.    The 

2  Clintons  and  the  RTC. 

3  Q      But  there  was  no  specific  mention  made  of  a 

4  criminal  referral? 

5  A      Oh,  no,  no,  no. 

6  Q      And  I  take  it  from  that  you  don't  have  any 

7  knowledge  as  to  whether  he  was  at  that  time  aware  of 

8  the  existence  of  an  RTC  criminal  referral  about 
Madison? 

A      I  wouldn't  have  any  idea  as  to  that. 

Q      Just  a  couple  more  questions.    How  did  you 
know  Mr.  Gray  prior  to  that  conversation? 

A      Socially. 

Q      So  you  had  met  him  before? 

A      Yes. 

Q      Did  you  know  what  his  position  was  in  the 
White  House? 

A      Yes. 

Q      And  did  you  feel  that  there  was  anything 
improper  about  his  calling  you  and  making  that,  you 
know,  having  that  conversation? 

A      It  really,  I'll  have  to  say  no  to  that 
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1  initially.   As  I  reflected  on  it,  I  wondered  about  it 

2  and  I  felt  relieved  when  he  called  me  back. 

3  Q      When  he  called  you  back  and  said  — 

4  A      Forget  it. 

5  Q      Forget  about  it? 

6  A      Yeah. 

7  Q      And  that  was  the  end  of  the  matter? 

8  A      Yeah,  and  I  didn't  say  ~  that  conversation 

9  didn't  take  30  seconds. 

10  MR.  BARTOLOMUCCI:    That's  all  I  have. 

1 1  MR.  COLE:    I  hate  to  do  this,  but  that 

12  raises  one  follow-up  question  in  my  mind. 

13  THE  WITNESS:    Doesn't  bother  me  one  bit. 

14  I've  got  my  meter  running.    I  get  215  an  hour.    I 

15  paid  lawyers  600  million  in  1992.    So  there. 

16  EXAMINATION 

17  BY  MR.  COLE: 

18  Q      Other  than  the  discussions  with  Mr.  Gray 

19  that  we've  just  discussed,  were  there  ever  any  other 

20  times  that  Mr.  Gray  called  you  to  inquire  about  RTC 

21  matters  involving  ~ 

22  A      Absolutely  not.    Is  this  Mr.  Cole? 


1  Q      Yes,  sir. 

2  A      Okay.    I  just  wanted  to  know. 

3  Q      I'm  sorry. 

4  A      Never  again.   No. 

5  Q      So  during  your  entire  tenure  at  the  RTC, 

6  that  was  the  only  time  you  received  an  inquiry? 

7  A      Yes.    I  met  him  several  times  after  the 

8  phone  call.   And  we  never  discussed  it. 

9  Q      Had  anyone  else  from  the  White  House  ever 

10  called  you  about  an  RTC  matter  involving  a  failed 

1 1  thrift? 

12  A      Not  regarding  a  failed  thrift.    The 

13  President  and  I  talked  about  funding  constantly. 

14  Q      Yes,  sir.    And  that's  why  1  wanted  to  draw 

15  that  distinction  between  general  funding  matters  and 

16  failed  institutions. 

17  A      Yes.    Well,  I  hope  you  all  have  a  nice  day. 

18  MR.  COLE:    Thank  you,  sir.    As 

19  Mr.  Bartolomucci  said  earlier,  we  appreciate  you 

20  making  yourself  available  and  we  will  review  this  and 

21  we'll  let  you  know  as  to  whether  or  not  there's  any 

22  need  for  you  to  come  here  for  a  hearing. 


26 
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1  THE  WITNESS:    I  want  to  close  the  record  by 

2  asking  Mr.  Gingrich  to  bring  me  back  to  Washington. 

3  MR.  COLE:    Okay.    I'll  leave  that  one  to 

4  Mr.  Bartolomucci. 

5  MR.  BARTOLOMUCCI:    Well,  he's  on  the  House 

6  side  and  we're  Senate,  so  it  might  be  tough  for  us. 

7  THE  WITNESS:    I  like  Washington.   And  I 

8  like  public  service.    I  went  there  three  times.    I 
was  your  Postmaster. 

MR.  COLE:    I  understood  that. 

THE  WITNESS:   And  I  still  run  the  drug 
program  that  Bush  put  me  in.    I'm  chairman  of  the 
board  for  that  for  seven  years. 

MR.  COLE:    That's  certainly  important  work. 

THE  WITNESS:    Thank  you  all  for  much. 

MR.  BARTOLOMUCCI:    Thank  you,  sir. 

MR.  COLE:    Thank  you  very  much. 

(Whereupon,  at  10:30  a.m.,  the  deposition 
was  concluded.) 


ALBERT  V.  CASEY 


41-381     97-7 
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1  PROCEEDINGS 

2  Whereupon, 

3  STEVEN  D.  IRONS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      My  name  is  Steven  D.  Irons. 

11 

12 

13  Q      Your  present  business  address? 

14  A      10825  Financial  Parkway,  Suite  200,  Little 

1 5  Rock,  Arkansas  722 1 1 . 

16  Q      And  that's  care  of  the  Little  Rock  office 

17  of  the  FBI? 

18  A      Yes,  sir. 

19  Q      Your  present  position? 

20  A      I'm  supervisory  special  agent  for  the  FBI. 

21  Q      Assigned  to  the  Little  Rock  office? 

22  A      Yes,  I  am.    I'm  detailed  to  assist  the 
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1  Independent  Counsel  in  Little  Rock. 

2  Q      Mr.  Irons,  this  deposition  today  is  being 

3  conducted  pursuant  to  Senate  Resolution  120.    The 

4  resolution  establishes  a  Special  Committee 

5  administered  by  the  Banking  Committee  to  conduct  an 

6  investigation  involving  Whitewater  Development 

7  Corporation,  Madison  Guaranty  Savings  &  Loan 

8  Association,  Capital  Management  Services,  Inc.,  the 
Arkansas  Development  Finance  Authority  and  other 
related  matters. 

Section  1(b)(2)(c)  and  (d)  of  Senate 
Resolution  120  authorizes  an  investigation  and  public 
hearings  into  whether  the  Department  of  Justice  has 
improperly  handled  RTC  criminal  referrals  relating  to 
Madison  Guaranty  Savings  &  Loan  Association  or 
Whitewater  Development  Corporation  and  also  whether 
or  not  the  RTC  employees  have  been  improperly 
prevented,  restrained  or  deterred  in  conducting 
investigations  or  making  enforcement  recommendations 
relating  to  Madison  Guaranty  Savings  &  Loan 
Association  or  Whitewater  Development  Corporation. 
This  will  be  the  focus  of  today's 

1  deposition.    You  were  requested  to  testify  a  number 

2  of  weeks  ago,  and  it's  our  understanding  that  through 

3  some  discussions  with  the  Independent  Counsel's 

4  office,  there  was  an  agreement  for  you  to  testify 

5  today  and  a  letter  was  sent  to  the  Committee 

6  outlining  the  areas  in  which  there's  some  agreement 

7  as  to  what  you  would  testify;  correct? 

8  A      That's  my  understanding  also. 

9  Q      You're  here  pursuant  to  that  agreement  and 

10  understanding;  correct? 

1 1  A      Yes. 
Q      This  deposition  is  in  advance  of  a  public 

hearing  which  will  occur  in  November.    It  is  possible 
you  may  testify  at  that  hearing.    We  will  be  asking 
you  a  series  of  questions.    You  are  obviously 
testifying  under  oath.    If  you  do  not  understand  a 
question,  let  us  know  and  we  will  rephrase  the 
question. 

The  stenographer  will  prepare  a  record  of 
questions  and  answers.   The  deposition  will  be 
treated  as  Committee  confidential  until  the 
commencement  of  the  hearings.   Prior  to  the  hearings, 
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1  you  will  receive  a  letter  from  the  Committee  telling 

2  you  you  may  come  to  the  Senate  to  review  the 

3  transcript  of  your  deposition  and  make  note  of  any 

4  corrections  for  transcription  on  an  errata  sheet. 

5  If  you  are  called  to  testify  at  public 

6  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

7  deposition  transcript  four  days  in  advance  of  your 

8  testimony.   You  may  be  represented  by  counsel.   I 

9  note  today  that  you  ~  that  Mr.  Bates  from  the 

10  Independent  Counsel's  office  is  here,  Mr.  Bittman  is 

11  here.  Independent  Counsel's  office.   Mr.  Sgro  is  here 

12  from  the  Department  of  Justice  on  behalf  of  the 

13  Department  of  Justice. 

14  MR.  SGRO:    And  Andrea  Simonton  is  here  from 

15  the  FBI. 

16  THE  WITNESS:   Can  I  ask  a  question? 

17  BY  MR.  GICALE: 

18  Q      Yes. 

19  A      You  said  I  have  an  opportunity  to  come  up 

20  and  review  this  for  errata.   I'm  not  assigned  here. 

21  I  would  like  the  representatives  from  the  Office  of 

22  Independent  Counsel  to  be  able  to  review  that  for  me 

8 

1  in  my  absence. 

2  MR.  BEN-VENISTE:    Actually,  we  could 

3  probably  accommodate  you  by  sending  you  a  copy 

4  directly. 

5  THE  WITNESS:    That  would  be  great. 

6  MR.  GICALE:    I  believe  we  could  make  some 

7  arrangements  to  do  that. 

8  MR.  BEN-VENISTE:    Since  it  is  anticipated 

9  that  if  you  were  to  testify,  it  would  be  two  weeks 

10  from  now,  we  would  probably  be  able  to  get  you  the 

1 1  transcript  by  Friday  of  next  week. 

12  MR.  GICALE:    1  would  think  so.    1  would 

13  think  so. 

14  BY  MR.  GICALE: 

15  Q      Objections  to  the  form  of  questions  will  be 

16  noted  for  the  record  today.    Counsel  may  object  on 

17  grounds  of  privilege  or  relevance.  The  Committee 

18  chairman  may  rule  on  objections  where  the  witness 

19  refuses  to  answer  a  question.   And  of  course,  as  I 

20  stated  earlier,  you  are  here  pursuant  to  an  agreement 

21  and  understanding  worked  out  between  the  Independent 

22  Counsel's  office  and  the  Committee's  Majority  and 
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Minority  staff. 

A      I  understand  that  there  is  an  agreement, 
and  I  believe  I  generally  understand  what  it  is  but 
of  course  I  will  defer  to  these  guys  that  drafted  the 
agreement  to  interject  if  they  think  it's  necessary. 

Q      I  understand.    Do  you  have  any  other 
questions  at  this  point? 

A      No. 

Q      Now,  are  you  aware  of  the  Committee's 
document  request  to  the  Department  of  Justice  with 
respect  to  documents  related  to  this  matter? 

A      I'm  aware  that  document  requests  have  been 
made. 

Q      And  have  you  searched  for  responsive 
documents,  notes,  reports  and  memoranda  pursuant  to 
that  request? 

A      I  don't  believe  I  have  because  everything  I 
have  is  part  of  the  pending  investigation. 

Q      Well,  to  the  best  of  your  knowledge, 
responsive  documents  that  have  been  requested,  have 
they  been  produced  to  the  Committee? 
MS.  SIMONTON:    Excuse  me  a  minute.    In  all 

of  our  correspondence,  we  have  made  clear  that  the 
FBI  did  not  search  or  cause  any  of  the  persons 
detailed  to  the  staff  of  the  Independent  Counsel's 
office  to  search  for  responsive  documents. 
Therefore,  although  the  Little  Rock  office  was  in 
effect  searched  for  what  still  remained  in  the  FBI 
Little  Rock  office,  no  person  detailed  to  the  staff 
of  the  Independent  Counsel's  office  was  requested  to 
search  for  documents,  nor  were  any  documents  that 
were  in  the  possession  of  the  Independent  Counsel  or 
persons  detailed  to  his  staff  produced  or  described 
by  the  FBI  to  the  department  or  to  this  Committee. 

MR.  GICALE:    So  the  records  we  have  are 
just  --  to  clarify  that,  and  I  believe  this  has  been 
stated  at  some  earlier  point  in  time  records  that  the 
Department  of  Justice  had  on  its  own  prior  to  the 
Independent  Counsel  taking  over? 

MS.  SIMONTON:    I'm  sorry.    I  didn't 
understand  that. 

MR.  GICALE:  These  are  ~  the  records  that 
we  received,  then,  are  records  that  the  Department  of 
Justice  had  that  were  not  in  the  possession  of  the  ~ 


10 


6780 

11 

1  strike  that. 

2  Mr.  Sgro,  the  records  we  have  are  records 

3  that  were  in  the  possession  of  Department  of 

4  Justice. 

5  MR.  SGRO:    Prior  to  the  announcement  of  the 

6  Attorney  General  on  January  12  that  an  independent  ~ 

7  regulatory  Independent  Counsel  would  be  appointed  in 

8  this  matter. 

9  MS.  SIMONTON:    Except  for  if  those  records 

10  were  subsequently  turned  over  to  the  Office  of 

1 1  Independent  Counsel  and  therefore  - 

12  MR.  SGRO:    In  their  entirety. 

13  MS.  SIMONTON:    Or  the  FBI  had  records  in 

14  its  possession  prior  to  the  appointment  of  the 

15  Independent  Counsel  that  subsequent  to  the 

16  appointment  of  the  Independent  Counsel  were  turned 

17  over,  either  partially  or  entirely. 

18  There  may  be  notes.   There  may  be  ~  there 

19  are  notes.   There  are  official  files.   Those  were  not 

20  produced  because  they're  currently  in  the  custody  of 

21  the  Independent  Counsel.   Anything  that  we  have  now 

22  that  we  had  prior  to  the  appointment  of  the 

12 

1  Independent  Counsel  we  searched  for. 

2  MR.  BEN  VENISTE:    Did  that  answer  your 

3  question?   Prior  to  the  appointment  of  the 

4  Independent  Counsel  by  our  letter  request,  because 

5  now  because  of  the  interesting  machinations  of  this 

6  Committee,  have  been  reduced  to  a  subpoena  have  been 

7  produced. 

8  MR.  BATES:    I  don't  know  what  subpoena 

9  you're  referring  to.    There  is  no  subpoena  to  the 

10  Office  of  the  Independent  Counsel  for  any  records  the 

1 1  Independent  Counsel's  office  has,  which  would  include 

12  any  records  of  Mr.  Irons's  that  are  part  of  that 

13  investigation  and  in  those  files.    Your  subpoena  and 

14  document  requests  have  been  to  the  Department  of 

15  Justice  and  the  FBI  for  any  documents  they  have,  and 

16  Mr.  Sgro  and  Ms.  Simonton  can  speak  to  that  and  I 

17  believe  they  have. 

18  Mr.  Irons  has  not  searched  Independent 

19  Counsel  files  for  any  documents  because  that's 

20  neither  his  responsibility  nor  is  there  a  document 

21  request  to  the  Independent  Counsel  beyond  an  informal 

22  discussion  that  1  have  had  with  representatives  of 
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the  Committee  that  is  ongoing  as  to  one  small 
category  of  documents  that  Mr.  Irons  again  does  not 
have  a  personal  responsibility  for  dealing  with. 

MR.  BEN-VENISTE:    So  in  directing  the 
question  to  the  Department  of  Justice  and  the  FBI 
representatives,  is  it  the  case  that  all  of  the 
documents  to  your  knowledge  that  were  once  in  the 
possession  of  the  Department  of  Justice  but  are  no 
longer  in  the  department's  possession  because  they 
have  been  at  some  point  transmitted  to  Independent 
Counsel?  Covering  the  time  period  and  the  subject 
matter  reflected  in  our  original  document  request, 
which  has  been  supplemented  by  a  subpoena,  referring 
to  those  documents,  can  you  say  that  they  have  all 
been  turned  over? 

MR.  SGRO:    The  documents  in  the  possession 
of  the  Department  of  Justice  for  the  period  up  until 
January  12,  1994,  anything  currently  in  the 
possession  of  the  Department  of  Justice  has  been 
searched,  and  responsive  documents  have  been  produced 
pursuant  to  the  caveat  that  the  Independent  Counsel 

had  reviewed  them  and  permitted  us  or  suggested  that 

14 
we  do  in  fact  produce  those  documents. 

MS.  SIMONTON:    Just  to  clarify,  I  know,  for 
example,  that  the  Little  Rock  office,  and  we've  made 
this  clear  in  conversation,  the  Little  Rock  office 
had  an  official  FBI  file  on  Madison  Guaranty  prior  to 
the  appointment  of  the  Independent  Counsel.    It's  an 
FBI  file.    That  file  was  turned  over  to  the 
Independent  Counsel.    We  have  not  produced  documents 
from  that  file  because  it's  not  in  our  custody;  it's 
in  the  Independent  Counsel's  custody.   And  I  know 
that's  been  made  clear  in  various  memos  we've  sent  to 
the  department,  and  I  believe  the  department  —  my 
recollection  is  the  department  sent  a  letter  to  this 
Committee  during  the  first  production  that  said  — 

MR.  SGRO:    In  fact,  in  response  to  the 
subpoena  that  you  received  yesterday,  that  was 
included  in  the  subpoena,  in  our  response  to  the 
subpoena. 

MR.  BEN-VENISTE:    The  letter  was. 

MR.  SGRO:    Yes. 

MR.  BEN-VENISTE:    But  the  documents  were 
not? 
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1  MR.  SGRO:   No,  the  reference  to  the  fact 

2  that  documents  from  the  Little  Rock  FBI  that  now  are 

3  in  the  custody  and  control  of  Independent  Counsel 

4  were  not  produced. 

5  MR.  BEN-VENISTE:    So  it's  clear  that  to  the 

6  best  knowledge  of  the  lawyers  here  present,  there  are 

7  documents  relevant  to  the  subject  matter  of  our 

8  inquiry  which  have  not  yet  been  produced? 

9  MR.  SGRO:    They  are  not  in  the  custody  of 

10  the  Department  of  Justice  or  in  the  custody  of  the 

11  FBI. 

12  MS.  SIMONTON:    The  Independent  Counsel  has 

13  custody  of  documents  that  have  not  been  produced. 

14  MR.  BEN-VENISTE:    And  they  have  not  been 

15  returned  to  you  for  production? 

16  MS.  SIMONTON:    That's  correct. 

17  MR.  SGRO:    I  cannot  speak  to  whether  they 

18  are  responsive  or  not  because  I  don't  know  what  the 

19  documents  are. 

20  MS.  SIMONTON:    Well,  based  upon  our  indices 

21  search  and  the  fact  that  there  is  an  entire  file 

22  relating  to  Madison  Guaranty,  at  least  one,  I  think 

16 

1  it's  clear  that  if  those  files  had  not  been  turned 

2  over  to  the  Independent  Counsel  and  if  they  had 

3  remained  in  the  custody  of  the  department,  then  they 

4  would  be  responsive. 

5  I  mean,  when  you  say  "responsive,"  I'm 

6  talking  about  within  the  ~  in  scope  as  opposed  to 

7  obviously  if  the  subpoena  is  directed  to  me  and  I 

8  don't  have  it,  then  I  can't  say  that  there  are 

9  responsive  documents  that  haven't  been  turned  over. 

10  MR.  BEN-VENISTE:    Right. 

11  MS.  SIMONTON:    But  if  you're  talking  about 

12  the  scope  of  what  you  asked  for,  does  the  Independent 

13  Counsel  have  documents,  then  the  answer  to  that  is 

14  yes. 

15  MR.  BEN-VENISTE:    Kind  of  if  we  asked  you 

16  for  your  long  distance  phone  records  and  if  you 

17  didn't  have  them  at  home  and  they  were  in  the 

18  possession  of  the  phone  company,  you're  not  saying 

19  that  you've  gone  out  and  asked  the  phone  company  for 

20  them? 

21  MS.  SIMONTON:    Exactly.   That  is  an 

22  incredibly  good  analogy,  except  for  the  fact  that  in 
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1  our  response  to  the  subpoena,  we  pointed  that  out  and 

2  we  said  the  Independent  Counsel  objects  to  turning 

3  them  back  to  us. 

4  MR.  BEN-VENISTE:    I  understand  that  that's 

5  one  piece  of  unfinished  business  that  the  Committee 

6  will  need  to  deal  with.    Go  ahead. 

7  MR.  BATES:    That  I  will  add  has  nothing  to 

8  do  with  Mr.  Irons  being  here  today  and  if  we  could 

9  get  on  with  Mr.  Irons's  deposition,  it  would  probably 

10  get  us  through  the  day  faster. 

1 1  MR.  BEN-VENISTE:    Hopefully  because  of  what 

12  has  been  discussed  here,  Mr.  Irons  is  not  deprived  of 

13  and  we  are  not  deprived  of  information  that  might 

14  bear  on  his  testimony.    We  will  see  whether  that's 

15  the  case  as  we  go  through. 

16  BY  MR.  GICALE: 

17  Q      Now,  other  than  representatives  of  the 

18  Independent  Counsel's  office,  did  you  speak  to  anyone 

19  other  than  those  counsel  prior  to  your  deposition 

20  today  with  respect  to  the  substance  of  your  testimony 

21  today? 

22  A      Well,  I  conferred  with  Andrea  Simonton,  who 


1  IS  present  here  today,  and  the  inspector  in  charge  of 

2  the  investigation  generally  concerning  possible 

3  topics  of  testimony. 

4  Q      Anyone  else  other  than  that? 

5  A      My  wife  knows  I'm  coming  here. 

6  Q      Mr.  Irons,  when  did  you  first  hear  of  an 

7  RTC  criminal  referral  relating  to  Madison  Guaranty  or 
Whitewater  Development  Corporation  in  1992? 

A      I  first  heard  that  the  RTC  was  conducting 
investigation  to  determine  whether  a  criminal 
referral  would  be  sent  in  late  March  or  early  April 
of  1992. 

Q      And  how  did  you  hear  about  that? 

A      I  don't  recall  how  I  heard  about  it  first, 
but  I  know  that  my  early  contacts  regarding  that 
mcluded  a  telephone  conversation  with  Jean  Lewis  of 
the  RTC.    She  is  an  investigator  for  the  RTC.    And  I 
learned  either  prior  to  her  visit  to  the  Little  Rock 
office  of  the  FBI  or  upon  her  visit  to  Little  Rock 
FBI  or  shortly  after  her  visit  that  she  was 
mterested  in  examining  Madison  Guaranty  Savings  & 
Loan. 
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1  Q      Did  she  tell  you  what  had  prompted  her 

2  interest  in  examining  Madison  Guaranty? 

3  A      She  advised  me  that  her  superiors  had 

4  redirected  her  to  examine  Madison  Guaranty  Savings  & 

5  Loan. 

6  Q      Now,  other  than  her  telling  you  that,  did 

7  you  ~  did  she  ask  for  any  assistance  from  your 

8  office  at  that  point  with  respect  to  this 

9  examination? 

10  A      When  she  visited  our  office,  it  was  to 

1 1  confer  with  an  agent  who  had  worked  a  previous 

12  investigation  of  Madison  Guaranty  Savings  &  Loan  that 

13  had  resulted  in  the  indictment  and  trial  of  Jim 

14  McDougal  and  some  other  subjects,  and  she  wanted  to 

15  confer  with  that  agent,  I  believe  for  his  thoughts  or 

16  guidance  as  to  background,  before  she  began  her  RTC 

17  investigation. 

18  Q      Who  was  that  agent? 

19  A      Gary  Aaron. 

20  Q      How  do  you  spell  that? 

21  A      A-a-r-o-n. 

22  Q      So  did  she  discuss  this  matter  with 


1  Mr.  Aaron? 

2  A      He  has  told  me  that  she  did. 

3  Q      You  weren't  present  for  that? 

4  A      I  wasn't  present.    She  has  also  told  me 

5  that  she  did. 

6  Q      Now,  to  go  back  to  the  earlier  prosecution 

7  of  Mr.  McDougal  and  Madison,  were  you  involved  in 

8  that  at  all? 

9  A      No,  no,  1  wasn't.   The  indictment  occurred 

10  prior  to  my  arrival  in  Little  Rock,  and  1  believe  the 

1 1  trial  actually  concluded  before  my  arrival.    If  not, 

12  the  trial  was  ongoing  when  I  was  moving  in. 

13  Q      So  Mr.  Aaron  would  be  the  person  most 

14  familiar  —  was  the  agent  most  familiar  with  the 

15  facts  of  that  indictment? 

16  A      That's  right. 

17  Q      Now,  did  you  have  any  further  involvement 

18  with  Ms.  Lewis  or  this  referral  at  this  point  in  time 

19  after  that? 

20  A      In  March  or  April  or  after  that? 

21  Q      Well,  in  March  or  April. 

22  A      I  may  have  had  a  conversation  with 
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Ms.  Lewis  when  she  asked  me  if  I  knew  whether  the 
records  for  Madison  were  stored  in  a  warehouse  in  the 
Little  Rock  area,  and  because  I  remember  some 
conversation  about  the  records  being  stored  there  and 
that  she  intended  to  go  there  and  review  records,  I 
think  that  was  the  next  conversation  I  had  with  her. 

Q      What  is  the  next  contact  you  had  with 
respect  to  her  investigation? 

A      With  her? 

Q      With  her  or  with  anything  the  FBI  did  with 
respect  to  this. 

A      So  I  understand,  are  you  asking  me  contacts 
with  the  RTC,  Jean  Lewis  or  people  at  the  RTC,  or  ~ 

Q      Well,  what  is  the  next  thing  that,  either 
conversation  you  had  with  respect  to  her 
investigation  of  this  referral  or  her  or  any 
representative  of  the  RTC  or  with  your  supervisors  or 
any  internal  investigation  that  you  proceeded  to  do 
at  this  point. 

A      I  did  not  conduct  any  internal 
investigation.   I  believe  that  ~  and  1  can't  be 
certain  of  the  order  of  these  conversations.   It's  a 


memory  I  have  right  now  of  things  that  happened  in 
this  general  time  frame.   But  I  believe  I  had 
contacted  RTC  and  asked  if  it  looked  like  a  referral 
might  come  out  of  what  they  were  doing,  and  I  was 
told  that  there  might  be  one. 

Q      Now,  did  you  inform  your  superiors  at  that 
point  in  time  that  this  might  occur? 

A      I'm  not  sure  if  1  did  or  not. 

Q      Now,  this  would  have  been  March  or  April; 
correct? 

A      This  would  have  been  April,  probably,  first 
part  of  April. 

Q      Do  you  know  who  the  person  you  contacted 
was? 

A      Clark  Walton. 

Q      At  RTC,  Clark  Walton? 

A      Yes. 

Q      Then  what  is  the  next  thing  you  recall 
occurring  with  respect  to  this  referral? 

A      I'm  sorry? 

Q      Perhaps  to  speed  this  up,  did  anything 
happen  between  that  period  of  time  and  August  of 
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1  1992? 

2  A      There  may  have  been  because  of  normal 

3  contacts  you'd  have  ~  that  I  would  have  as  a 

4  supervisor  with  RTC  or  RTC  being  around  the  office 

5  asking  about  other  investigations  we  were  conducting 

6  that  results  from  the  referrals  that  1  could  have 

7  talked  with,  but  I  don't  have  any  recollection  right 

8  now  of  anything  that  stands  out  in  my  mind,  other 

9  than  I  was  aware  they  were  looking  at  Madison  and 

10  that  it  seemed  possible  a  referral  might  be  made. 

1 1  Q      When  you  say  "they,"  would  it  be  someone  in 

12  addition  to  Ms.  Lewis  at  that  point  in  time? 

13  A      The  people  I  talked  to  were  Jean  Lewis  and 

14  Clark  Walton,  and  at  that  time  those  were  the  only 

15  people  from  RTC  I  had  spoken  to  about  this,  that  I 

16  recall. 

17  Q      Did  there  come  a  point  in  time  in  August  of 

18  '92  when  you  obtained  some  further  details  with 

19  respect  to  the  investigation  of  this  potential 

20  referral  from  Ms.  Lewis? 

21  A      Yes,  I  believe  it  was  in  August  that  the 

22  Little  Rock  FBI  office,  and  I  believe  all  the  other 
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1  FBI  offices  received  a  communication  from  our 

2  headquarters  that  dealt  with  projecting  manpower 

3  burned  in  the  area  of  FIRREA  cases,  bank  fraud  cases, 

4  and  as  a  result  of  that,  in  trying  to  determine  what 

5  our  projected  manpower  would  be  in  failure  cases,  I 

6  contacted  Jean  Lewis  of  the  RTC,  may  have  been  August 

7  26,  and  asked  her  if  she  thought  a  referral  would  be 

8  made  likely  on  Madison. 

9  Q      What  did  she  tell  you? 

10  A      She  said  there  would  be  one  made,  would  be 

1 1  made  very  shortly.    She  may  have  said  -  actually,  I 

12  think  she  told  me  by  the  31st  of  August  is  what  she 

13  was  shooting  for. 

14  Q      Did  she  describe  the  nature  of  the 

15  allegations  that  would  be  included  in  this  upcoming 

16  referral? 

17  A      I  can't  recall  if  she  described  the 

18  nature.   She  described  for  me  some  of  people  that 

19  would  be  mentioned  as  suspects  or  witnesses. 

20  Q      And  could  you  give  us  the  names  of  those 

21  people  who  were  mentioned  as  suspects  or  witnesses? 

22  A      I  believe  Jim  McDougal,  Susan  McDougal  and 
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1  Jim  Guy  Tucker,  Bill  and  Hilary  Clinton,  and  I'm  not 

2  sure  without  referring  to  something  what  else  she 

3  said  then. 

4  Q      Now,  as  a  result  of  your  conversation  with 

5  her,  did  you  — 

6  MR.  BEN-VENISTE:    Excuse  me.    Is  there 

7  something  that  you  had  in  mind  that  you  might  want  to 

8  refer  to? 

9  THE  WITNESS:    She  may  have  named  other 

10  people. 

1 1  MR.  BEN-VENISTE:    When  you  say  "without 

12  referring  to  something,"  you  couldn't  give  any  more 

13  names  right  now,  is  there  something  that  would  help 

14  your  recollection? 

15  THE  WITNESS:    Well,  I  believe  as  a  result 

16  of  the  communication  I  got  from  our  headquarters,  I 

17  prepared  a  response. 

18  MR.  GICALE:    I'm  about  to  get  to  that. 

19  THE  WITNESS:    In  the  response  I  believe  I 

20  may  have  named  more  or  different  people.   I'm  not 

21  sure. 

22  BY  MR.  GICALE: 


1  Q      I'm  going  to  show  you  what's  marked  for 

2  identification  as  FBI  Bates  number  00001529  through 

3  1533.    This  is  an  Airtel  or  what's  marked  as  an 

4  Airtel  dated  August  26,  1992  to  the  director  of  the 

5  FBI  from  the  SAC  Little  Rock. 

6  (Witness  reviewed  the  document.) 

7  A      I've  reviewed  that  part  of  the  document 

8  that  I  believe  responds  to  your  questioning. 

9  Q      Now,  did  you  assist  in  preparing  this,  or 

10  in  fact,  did  you  prepare  this? 

11  A      I  prepared  this.    These  are  my  initials  as 

12  the  person  who  prepared  it  at  the  bottom  and  also  the 

13  person  that  typed  it. 

14  Q      And  you  prepared  this  as  a  result  of  your 

15  conversation  with  Jean  Lewis  and  your  intention  of 

16  notifying  the  FBI  headquarters  about  assistance  in 

17  terms  ~  manpower  assistance  in  terms  of  upcoming 

18  cases;  correct? 

19  A      Yes.    As  this  document  reflects  on  page  1, 

20  when  1  reference  paragraph,  Airtel,  this  document  is 

21  in  response  to  the  questions  raised  in  the  document 

22  identified.   And  in  order  to  provide  as  complete  a 
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1  response  as  possible,  it  notes  on  page  2  that  a 

2  contact  was  made  with  RTC  and  the  description  of  that 

3  contact  is  contained  in  there. 

4  Q      Now,  does  the  document  refresh  your 

5  recollection  with  respect  to  the  names  of  people  who 

6  she  identified  as  targets  or  witnesses  in  this 

7  upcoming  referral? 

8  A      Yes,  it  does. 

9  Q      And  as  a  result  of  refreshing  your 

10  recollection,  are  there  additional  names  there  that 

1 1  you  have  not  previously  given  to  us? 

12  A      I  believe  earlier  when  I  listed  names,  that 

13  1  did  not  mention  Maurice  Smith,  Steve  Smith  and 

14  R.D.  Randolph. 

15  Q      Now,  did  she  also  describe  the  type  of 

16  activity  that  she  was  concerned  with  at  that 

17  institution,  type  of  illegal  activity? 

18  A      Yes. 

19  Q      What  was  that? 

20  A      She  described  nine  shell  corporations  with 

21  accounts  at  Madison  Guaranty  and  advised  there 

22  appeared  to  be  check-kiting  activity  between  the 
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1  accounts  and  that  a  corporation  known  as  Whitewater 

2  Development  was  involved  as  recipient  of  some  of  the 

3  funds. 

4  Q      Now,  after  sending  this  information  to  the 

5  director's  office  in  Washington,  what  is  the  next 

6  thing  or  what  did  you  do  as  a  resuh  of  receiving 

7  this  information  after  sending  this  to  Washington? 

8  A      Well,  at  this  time  I  can't  say  if  it  would 

9  have  been  after  the  date  this  went  out,  which  appears 

10  to  be  August  27  or  August  26,  but  around  that  time 

1 1  period,  1  advised  the  assistant  special  agent  in 

12  charge,  special  agent  in  charge  in  Little  Rock  of 

13  what  I  had  learned  about  this  potential  referral,  and 

14  I  believe  that  I  may  have  had  conversations  with 

15  either  the  First  Assistant  United  States  Attorney  in 

16  the  Little  Rock  United  States  Attorney's  office  or 

17  the  United  States  Attorney,  advising  them  that  we  may 

18  be  receiving  a  referral  described  as  in  this 

19  communication  in  the  near  future. 

20  Q      Now,  when  you  talked  to  the  First  Assistant 

21  or  U.S.  Attorney  in  Little  Rock,  did  they  indicate  to 

22  you  that  that  was  the  first  they  had  heard  of  it? 
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1  A      I'm  not  positive  what  they  indicated.   From 

2  my  earlier  conversations  with  Agent  Aaron  and  other 

3  agents  on  the  squad,  I  had  been  told  that  Jean  Lewis 

4  had  also  been  in  contact  with  Assistant  United  States 

5  Attorneys  during  the  time  period  late  March,  up  and 

6  to,  I  would  assume,  this  August  3 1 .    They  may  have 

7  indicated  that  they  were  aware  that  RTC  had  been 

8  looking  at  this.    I'm  not  sure,  but  I  was  calling 

9  them  to  make  sure  they  were  aware  that  it  would  be 

10  coming. 

11  Q      Do  you  know  which  assistants  from  that 

12  office  had  been  notified  by  Jean  Lewis  that  she  was 

13  working  on  these  referrals  in  March  and  April  of 

14  1992? 

15  A      Well,  I'm  not  certain  because  I  don't 

16  recall  that  Jean  Lewis  told  me,  but  I  believe  that  it 

17  would  be  Sandra  cherry  and  Ken  stole,  both  of  whom 

18  were  involved  in  the  prior  prosecution  of  Jim 

19  McDougal. 

20  Q      I'm  showing  you  what's  marked  for 

21  identification  as  Bates  number  963.    It's  a 

22  memorandum  dated  August  27,  1992  from  Steve  Irons  to 
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1  the  SAC  Little  Rock. 

2  (Witness  reviewed  the  document.) 

3  A      I've  reviewed  that. 

4  Q      Does  that  refresh  your  recollection  as  to 

5  the  memorandum  that  you  sent  to  the  SAC  Little  Rock 

6  with  respect  to  your  ~  the  information  you  obtained 

7  from  Jean  Lewis  on  the  prior  date? 

8  A      Does  this  reflect  my  recollection  about 

9  this  previous  document?   Is  that  your  question? 

10  Q      Well,  about  your  conversation  with  Jean 

1 1  Lewis  on  the  prior  date. 

12  A      There  is  additional  paragraph  in  here  of 

13  information  in  this  memo  that's  not  included  in  the 

14  Airtel  that  you  just  showed  me. 

15  Q      And  the  additional  paragraph  refers  to 

16  Whitewater  Development  account  receiving  29,000  to 

17  $30,000  in  checks  kited  from  shell  accounts;  correct? 

18  A      That's  correct. 

19  Q      That  was  information  you  received 

20  subsequent  to  sending  out  the  Airtel  from  Washington 

21  to  Jean  Lewis? 

22  A      No,  I  received  this  on  8-26.    I 
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1  telephonically  contacted  Jean  Lewis  —  this 

2  memorandum  was  typed  on  the  27th,  which  was  a  day 

3  later,  but  I  received  —  this  is  the  same  information 

4  I  received  on  the  26th  and  then  in  this  previous 

5  document  you  showed  me  a  reference  a  contact  with 

6  Jean  Lewis  on  8-26.    I  believe  that's  the  same 

7  contact,  the  contact  referenced  in  the  memo  and  the 

8  contact  referenced  on  page  2  of  the  Airtel  is  the 

9  same  contact. 

10  Q      But  for  some  reason,  you  added  these 

1 1  references  to  Whitewater  in  this  memorandum? 

12  A      That's  correct. 

13  Q      Why  is  that? 

14  A      Internally  1  wanted  to  make  a  record  of 

15  what  1  had  discussed  with  the  ASAC  and  SAC,  and  for 

16  previous  and  for  future  reference,  to  be  aware  that 

17  this  might  be  an  allegation  or  suspicion  that  was 

18  listed  in  the  referral. 

19  Q      Well,  what  was  the  significance  of 

20  Whitewater  Development  Corporation? 

21  A      Well,  Whitewater  Development  Corporation, 

22  again  is  explained  on  page  2  of  the  Airtel,  according 


\7 


1  to  Jean  Lewis,  was  owned  50  percent  by  James  and 

2  Susan  McDougal  and  50  percent  by  Bill  and  Hilary 

3  Clinton. 

4  Q      At  that  point  in  time.  Bill  Clinton  was 

5  candidate  for  President  of  the  United  States; 

6  correct? 

7  A      Correct. 

8  Q      And  therefore  you  thought  that  this  was  a 

9  significant  development  --  significant  allegation  or 

10  piece  of  information  that  should  be  ~  your  SAC 

1 1  should  know  about? 

12  A      Correct. 

13  Q      Now,  were  there  any  —  withdraw  that. 

14  As  a  result  of  your  discussion  with  either 

15  the  first  assistant  or  the  U.S.  Attorney  with  respect 

16  to  this  referral,  did  you  agree  to  take  any  action 

17  with  respect  to  it  or  just  to  wait  until  you  received 

18  the  referral  to  take  any  further  steps? 

19  A      Well,  I'm  sure  that  until  the  referral  was 

20  received,  there  really  weren't  any  steps  we  could 

21  take  until  we  saw  the  specifics  of  the  allegations, 

22  so  I'm  sure  that  I  did  not  intend  for  the  FBI  to  take 
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1  any  action  on  my  squad,  and  I  don't  believe  the  U.S. 

2  Attorney's  office  would  have  taken  any  action  either. 

3  Q      Did  you  have  any  conversations  with  any 

4  officials  at  FBI  headquarters  in  Washington  with 

5  respect  to  the  anticipation  of  this  referral  and  the 

6  significance  of  references  to  Whitewater  Development 

7  Corporation? 

8  A      I  didn't  have  any  conversations  with 

9  anybody  at  headquarters  at  that  time. 

10  0      Do  you  know  whether  Mr.  Pettus  was  the  SAC 

1 1  at  that  time? 

12  A      That's  correct. 

13  0      Do  you  know  whether  or  not  he  did? 

14  A      I  am  now  of  the  understanding  that  he  did 

15  not  at  that  time.    I  didn't  know  at  the  time  this 

16  memo  was  prepared  if  he  did  or  not.    I  became 

1 7  aware  --  as  events  progressed  in  the  handling  of  the 

18  referral,  I  became  aware  of  when  he  did  have  a 

19  conversation  with  headquarters.   I  don't  know  if  that 

20  was  his  first  conversation.   I  believe  it  was,  but 

21  you  could  ask  him. 

22  Q      When  did  you  find  out  that  he  did  have  a 

1  conversation  with  headquarters? 

2  A      I  don't  know  when  his  first  conversation 

3  was.    I  know  he  had  a  conversation,  I  believe  on 

4  October  9,  and  I  believe  it's  possible  he  could  have 

5  had  a  conversation  on  October  6,  but  I'm  not  sure  if 

6  the  6th  was  the  first  conversation  he  had.    I  believe 

7  it  was.    I'm  not  sure  if  there  were  conversations 

8  between  the  6th  and  the  9th. 

9  Q      Did  you  participate  in  those  conversations, 

10  October  6  and  October  9? 

1 1  A      The  conversation  that  I'm  aware  of  on 

12  October  9,  I  sat  in  Mr.  Pettus's  office  while  he 

13  spoke  on  the  telephone  to  headquarters.   It  was  not  a 

14  speakerphone  so  I  only  heard  his  side  of  the 

15  conversation. 

16  Q      Who  did  he  say  that  he  was  speaking  to? 

17  A      Larry  Potts. 

18  Q      And  the  October  6  conversation? 

'9  A      I  don't  know.    October  6  I  believe  is  -- 

20  October  6  I  know,  based  on  my  recollection,  is  the 

21  date  I  received  a  telephone  call  from  headquarters 

22  and  I  would  have  relayed  that  information  to  my  ASAC 
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1  or  SAC,  assuming  that  he  was  in  town.    The  reason  I 

2  say  he  may  have  had  a  conversation  as  early  as  the 

3  6th  is  he  may  have  responded  to  headquarters  on  the 

4  6th.    I  don't  know  if  he  did  or  not. 

5  Q      Who  did  you  receive  a  call  from  from 

6  headquarters  on  the  6th? 

7  A      Supervisory  agent  from  the  bank  fraud  unit, 

8  Kevin  Kendrick. 

9  Q      Now,  with  respect  to  this  referral,  were 

10  you  ~  you  prepared  the  Airtel  and  that  memorandum, 

1 1  and  I  notice  for  instance  the  memorandum  went 

12  directly  to  the  SAC.    Was  there  someone  ~  were  you 

13  answering  directly  to  the  SAC  at  that  point  or  did 

14  everything  you  have  at  that  point  go  through  the 

15  ASAC? 

16  A      Well,  all  memorandum  --  with  few 

17  exceptions,  memoranda  to  a  file  in  the  FBI  are 

18  addressed  to  the  SAC  field  division.    Since  he  is  in 

19  overall  charge  of  the  field  division,  that  doesn't 

20  mean  that  I  did  not  consult  with  the  ASAC. 

21  Q      That  was  Mr.  Whitehead? 

22  A      Don  Whitehead. 
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1  Q      Did  you  consult  with  Mr.  Whitehead  with 

2  respect  to  this  matter  in  August  or  September? 

3  A      I  believe  I  did. 

4  Q      Do  you  know  whether  or  not  he  had  any 

5  conversations  with  people  in  Washington  at  the  FBI? 

6  A      I  don't  know.    1  don't  know  of  any 

7  conversations.   From  conversations  I've  had  with  him, 

8  1  don't  believe  he  had  conversations  before  October  6 

9  either,  but  I'm  not  sure. 

10  Q      Now,  other  than  the  Airtel  on  August  26, 

1 1  1992,  do  you  know  of  any  other  communication  that 

12  your  office  in  Little  Rock  had  with  FBI  headquarters 

13  in  Washington  between  August  26,  1992  and  October  6, 

14  1992? 

15  A      I'm  not  aware  of  any. 

16  Q      Now,  on  September  1,  1992,  your  office 

17  received  a  copy  of  the  criminal  referral;  correct? 

18  A      I  thought  it  was  the  2nd,  but  it  very  well 

19  could  have  been  the  1st. 

20  Q      I'm  going  to  show  you  a  document  marked  for 

21  identification  as  document  2286  through  2287.    Can 

22  you  identify  that  document?  There  is  a  written  date 
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1  up  in  the  upper  right-hand  comer,  dated  10-9-92. 

2  (Witness  reviewed  the  document.) 

3  A      I  have  reviewed  the  document. 

4  Q      Would  that  be  a  document  prepared  by  your 

5  office  in  Little  Rock  or  some  kind  of  internal 

6  document  prepared  by  FBI  headquarters? 

7  A      I  believe  that  this  document  was  prepared 

8  by  Jane  Erickson,  supervisor  at  FBI  headquarters  in 

9  1993,  would  be  my  guess.    I  can't  be  certain.   This 
information  is  very  similar  in  almost  all  respects  to 

1 1  a  document  that  I  believe  I  may  have  prepared  around 

12  the  time  of  this  date  up  here,  10-9-92,  but  there  are 

13  references  in  here  that  SSA  Steve  Irons  advised  this, 

14  and  SSA  Irons  advised  that.   That  would  not  have  been 

15  included  in  the  document  when  I  prepared  it. 

16  Q      Now  - 

17  A      So  I  believe  someone  has  taken  a 

18  document  ~ 

19  MR.  BEN-VENISTE:    Did  you  misspeak?    10-7 

20  or  10-9-92? 

21  THE  WITNESS:    I  read  this  as  a  9. 

22 MR.  BEN-VENISTE:    It  looks  like  a  7  on 
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1  mine.    Interesting.    We  got  a  different  document  with 

2  the  same  numbers.    Somebody  made  the  7  into  a  9,  is 

3  what  happened.   Take  a  look  at  this. 

4  THE  WITNESS:    Do  you  want  to  identify  this 

5  for  the  record,  or  should  I  just  - 

6  MR.  BEN-VENISTE:    The  Bates  number,  FBI 

7  2286. 

8  BY  MR.  GICALE: 

9  Q      Dated  10-7-92. 
THE  WITNESS:    This  says  10-7-92. 

1 1  MR.  BEN-VENISTE:    Take  a  look  at  the  one 

12  you  were  just  looking  at  and  see  whether  the  7  on  the 

13  original  one  appears  to  be  changed  into  a  9. 

14  MR.  PIERSON:    I  would  just  correct  the 

15  record.   The  "original  one"  is  a  term  you're  using. 

16  Nobody  knows  which  is  an  original  one. 

17  MR.  BEN-VENISTE:    The  original  one  that  you 

18  were  looking  at  that  you've  identified  as  10-9-92 

19  appears  to  be  the  same  document  with  the  7  turned 

20  into  a  9. 

21  (Witness  reviewed  the  document.) 

22  THE  WITNESS:    This  apparently  is  not,  or 
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1  there  is  a  difference  in  the  documents  with  this 

2  background  notation,  C-1  and  C-2. 

3  MR.  BEN-VENISTE:    Right.    But  aside  -- 

4  those  are  markings  that  we  put  on  it  for  our  own 

5  internal  purposes.   But  other  than  that  ~ 

6  THE  WITNESS:    The  document  I  was  first 

7  handed  that  says  10-9-92,  I'm  not  a  documents 

8  examiner,  but  it  appears  to  me  like  there  is  writing 

9  on  here  that  is  overwriting  or  what  appears  to  me 

10  it's  a  bad  copy,  someone  has  tried  to  fill  in  what 

1 1  the  date  is.    So  I  don't  know  if  someone  has  turned 

12  the  7  into  a  9.    I  think  what  may  have  happened  is 

13  somebody  had  a  bad  copy  and  tried  to  fill  it  out  on 

14  the  day  it  was,  but  I  have  no  way  of  knowing  because 

15  I  didn't  write  this. 

16  BY  MR.  GICALE: 

17  Q      Is  it  a  document  that  you  eventually 

18  reviewed  at  some  point  in  time? 

19  A      No,  I  think  I  prepared  the  source  document 

20  that  was  used  to  prepare  that  document.    I  believe  I 

21  prepared  this  around  October  of  '92. 

22 Q      In  any  event,  after  having  reviewed  it. 


1  does  it  refresh  your  recollection  at  all  as  to  the 

2  date  that  your  office  received  the  referrals,  whether 

3  it  was  9-1-92  or  9-2-92?   If  it  doesn't  help  you,  we 

4  can  go  on  to  another  document. 

5  A      I'm  sorry,  since  it  looks  to  me  like 

6  somebody  else  prepared  that,  even  though  it  may  have 

7  been  from  something  I  wrote,  they  could  have  gotten 

8  the  date  wrong.    For  some  reason  I'm  thinking  9-2  but 

9  that  could  very  well  be  because  I  received  a  referral 

10  on  9-1  late  and  took  some  action  to  do  something  on 

1 1  9-2.    I'm  just  not  sure. 

12  Q      In  any  event,  on  either  9-1  or  9-2-92,  and 

13  we'll  get  to  your  memorandum  of  10-7-92  later,  your 

14  office  received  a  copy  of  the  referral.   Did  you 

1 5  receive  copies  of  the  exhibits  attached  to  the 

16  referral  at  that  point  in  time? 

17  A      No. 

18  Q      What,  if  anything,  did  you  do  with  the 

19  referral  that  you  received?  And  I'm  going  to  show 

20  you  what's  marked  for  identification  as  6695  through 

21  6714. 

22  (Witness  reviewed  the  document.) 
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1  A      I've  reviewed  the  document.   I  believe  you 

2  asked  me  what  I  did  with  it. 

3  Q      Well,  does  that  look  like  the  copy  of  the 

4  referral  you  received  in  September  of  1992? 

5  A      Yes,  I  believe  this  is  the  referral.   This 

6  is  a  bad  copy,  but  that's  the  referral. 

7  Q      What  did  you  do  with  it? 

8  A      I  read  it,  I  advised  the  ASAC  and/or  the 

9  SAC  about  it,  and  starting  with  this  document  and 

10  continuing  on  for  some  time,  I  maintained  this  when  I 

1 1  was  not  using  it  in  my  office  safe,  and  I  am  sure  I 

12  also  would  have  made  contact  with  the  United  States 

13  Attorney's  office  to  see  if  they  received  their  copy 

14  also. 

15  Q      How  soon  after  you  received  it  did  you  have 

16  contact  with  the  U.S.  Attorney's  office  to  see 

17  whether  or  not  they  had  received  it? 

18  A      I'm  not  certain  of  the  exact  date,  but  I 

19  suspect  ~  I  believe  it  probably  was  the  same  date. 

20  Q      And  did  you  confirm  that  they  indeed  had 

21  received  a  copy  of  this  referral? 

22 A      Whichever  date  it  was  I  talked  to  them,  I 
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1  believe  I  did  confirm  that  they  received  a  copy  of 

2  the  referral. 

3  Q      Did  they  indicate  to  you  whether  or  not 

4  they  had  received  the  exhibits  that  were  --  that  went 

5  along  with  that  referral? 

6  A      I'm  not  sure  they  did,  and  I'm  not  sure 

7  that  I  was  aware  at  that  time  that  there  were 

8  exhibits  with  the  referral. 

9  Q      At  this  point,  did  you  send  a  copy  of  this 

10  referral  to  FBI  headquarters  in  Washington? 

11  A      No. 

12  Q      Did  you  discuss  possibly  doing  that  with 

13  either  the  ASAC  or  SAC? 

14  A      Yes. 

15  Q      And  who  did  you  discuss  it  with? 

16  A      I  believe  probably  both,  but  for  guidance 

17  and  a  decision  I  looked  to  Mr.  Pettus,  the  SAC. 

18  Q      And  did  you  suggest  that  it  should  be  sent 

19  to  headquarters  or  what  was  the  -  how  did  the 

20  discussion  go? 

21  A      I'm  not  sure  exactly  how  it  went.    I  think 

22  I  would  have,  with  the  SAC  I  would  have  asked  --  I 
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1  think  I  asked  if  lie  wanted  me  to  prepare  something. 

2  Q      What  did  he  tell  you? 

3  A      I  don't  remember  his  exact  response,  but 

4  the  general  response  had  to  have  been  negative 

5  because  I  did  not  prepare  anything. 

6  Q      Did  you  have  any  further  discussion  of 

7  whether  or  not  Washington  FBI  should  be  notified  of 

8  it  at  that  point,  with  Mr.  Pettus  or  the  ASAC, 

9  Mr.  Whitehead? 

10  A      Yes,  I  spoke  with  Mr.  Whitehead. 

1 1  Q      What  was  the  discussion?   What  did  you  say 

12  to  him  and  what  did  he  say  to  you  about  whether  or 

13  not  it  should  be  forwarded? 

14  A      I  advised  him  that  this  referral  was  there, 

15  and  I  think  —  I  don't  know  if  it  was  before  or 

16  after,  but  I  told  him  the  SAC's  decision  was  that  we 

17  not  notify  headquarters. 

18  Q      What  was  his  response? 

19  A      His  response  was  that  it  was  the  SAC's 

20  decision  to  make. 

21  Q      Did  he  express  an  opinion  about  whether  or 

22  not  this  document  should  have  gone  to  headquarters  at 
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1  that  point? 

2  A      Well,  this  —  as  I  alluded  to  earlier,  from 

3  the  date  of  this  receipt  and  even  when  we  became 

4  aware  that  it  was  coming,  there  had  been  discussions 

5  between  myself  and  the  ASAC  and  the  SAC  that  this 

6  would  be  treated  with  strict  secrecy  and  on  a 

7  need-to-know  basis,  and  because  of  that  and  because  I 

8  knew  the  SAC  was  free  to  make  whatever  communications 

9  to  headquarters  he  wanted  without  my  assistance,  and 

10  acceding  to  his  views  on  the  secrecy  needs,  I  didn't 

1 1  raise  the  topic  again  with  the  SAC. 

12  Q      But  when  you  discussed  strict  secrecy, 

13  need-to-know  basis,  that  included  not  giving  a  copy 

14  to  the  FBI  headquarters  in  Washington? 

15  A      Well,  it  wasn't  that  we  felt  like  we 

16  couldn't  give  it  to  headquarters  in  Washington,  I 

17  don't  think,  but  we  had  not  yet  had  a  -  1  think  at 

18  the  time  of  that  discussion,  that  may  have  occurred 

19  before  we  were  able  to  sit  down,  FBI  management,  and 

20  meet  with  the  United  States  Attorney's  office 

21  management.   And  from  previous  conversations,  they 

22  had  requested  that  we  not  take  any  action  until  we 
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had  joint  consultation  on  how  to  approach  this 

2  referral. 

3  Q      Who  had  requested  that? 

4  A      Chuck  Banks. 

5  Q      When  you  say  "previous  conversations," 

6  occurring  when,  before  receiving  the  referral  or  just 

7  after? 

8  A      Could  have  been  either  or  both,  but  it's  my 

9  understanding  from  conversations  with  Mack  Dodson 

10  and/or  Chuck  Banks  that  because  of  the  fact  that  Bill 

1 1  and  Hilary  Clinton  were  mentioned  in  this  referral 

12  and  because  of  the  timing  in  relation  to  the 

13  election,  that  we  should  carefully  examine  the 

14  contents  of  the  referral  and  judiciously  decide  what 

15  steps  should  be  taken. 

'6  And  as  of  the  time  you're  asking  me  about 

17  the  conversation  with  Mr.  Pettus  about  whether  to 

18  notify  headquarters,  I  don't  believe  that  the  meeting 

19  had  occurred,  and  the  fact  that  we  did  not  have  a 

20  prosecutive  opinion  to  relate  to  headquarters  and  had 

21  not  gotten  the  U.S.  Attorney's  office's  views  may 

22  have  entered  into  his  decision,  but  you'll  have  to 


1  ask  him. 

2  Q      Did  Banks  or  someone  from  his  office 

3  indicate  that  they  wanted  you  to  defer  doing  anything 

4  on  this  until  you  all  had  a  chance  to  sit  down  and 

5  talk  about  it?   Is  that  the  case? 

6  A      I  don't  know  the  exact  wording,  but  I 

7  believe  the  expression  that  Chuck  Banks  used  was  not 

8  going  off  half-cocked,  not  doing  anything  precipitous 

9  that  would  result  in  unfair  publicity.    In  a  case  of 

10  this  type,  one  of  the  first  steps  that  you  take  is  to 

1 1  issue  a  grand  jury  subpoena  to  the  RTC  or  to  other 

12  entities  for  records  which  would  tend  to  make  this 

13  somewhat  in  a  public  domain. 

14  Q      And  you  discussed  at  that  early  juncture 

15  whether  or  not  that  step  should  be  taken? 

'^  A      I  don't  know  if  we  discussed  that.    I 

17  certainly  was  aware  of  that,  and  certainly  I  knew 

18  that  there  was  very  little  action  that  we  could  take 

19  other  than  reviewing  this  referral  until  we  got  a 

20  prosecutive  opinion  and  had  subpoenas  issued. 

21  Q      So  was  it  fair  to  say  at  that  point  in 

22  time,  the  U.S.  Attorney  indicated  that  to  get  a  grand 


45 


46 


6798 

47 

1  jury  subpoena,  you  would  have  had  to  have  the 

2  cooperation  of  the  U.S.  Attorney;  correct? 

3  A      Chuck  Banks  wanted  no  action  taken  until  we 

4  had  a  chance  to  jointly  meet,  management  of  FBI  and 

5  United  States  Attorney's  office,  to  discuss  what 

6  action  should  be  taken. 

7  Q      Did  "no  action  taken"  ~ 

8  A      By  "action,"  I  mean  --  I  don't  mean  review 

9  of  this,  I  don't  mean  internal  suggestions,  strategy 

10  meetings  at  the  FBI.    I'm  talking  about  overt 

1 1  interviews,  anything  that  would  tend  to  disclose  the 

12  fact  that  this  referral  existed. 

13  Q      But  did  the  no-action  include  not  sending  a 

14  copy  of  this  referral  or  information  about  it  to 

15  headquarters  in  Washington? 

16  A      I'm  not  aware  of  any  reference  check  points 

17  ever  made  to  what  we  would  tell  Washington. 

18  Q      So  you  put  it  in  your  safe  and  basically 

19  you  were  awaiting  an  opportunity  to  meet  with  the 

20  U.S.  Attorney's  office  and  discuss  the  next  step,  is 

21  that  it? 

22  A      That's  it. 
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1  Q      How  soon  after  you  received  the  referral 

2  did  you  meet  with  the  U.S.  Attorney  or  talk  with  them 

3  by  phone? 

4  A      Well,  I  may  have  --  I  don't  knov/  if  I 

5  talked  with  them  by  phone  about  this  referral  in 

6  between  the  1st  or  2nd  of  September  and  the  date  of 

7  the  management  meeting,  but  it's  my  recollection  as  I 

8  sit  here  now  that  on  September  23,  there  was  a 

9  meeting  between  Chuck  Banks,  Mack  Dodson,  the  SAC,  I 

10  don't  know  if  the  ASAC  was  there  or  not,  and  the 

1 1  other  supervisors  in  Little  Rock  and  this  was 

12  discussed. 

13  Q      You  were  present? 

14  A      I  was  present,  yes. 

15  Q      Which  other  supervisors? 

16  A      It  would  have  been,  I  believe,  Larry  Deaton 

17  and  Don  Kidd. 

18  Q      Was  there  anyone  else  that  was  present, 

19  like  a  documents  examiner  or  some  sort  or  some 

20  analyst  of  some  sort? 

21  A      I  don't  recall  an  analyst  being  present. 

22  Q      Do  you  know  why  it  took  almost  three  weeks 
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1  to  have  this  meeting  with  Mr.  Banks? 

2  A      Today  I  can't  tell  you  why  it  took  three 

3  weeks.    It  could  have  been  that  either  Mr.  Banks  or 

4  Mr.  Pettus  had  travel  schedules  that  conflicted  with 

5  them  both  being  available  until  the  23rd. 

6  Q      But  in  any  event,  pursuant  to  Mr.  Banks's 

7  instructions,  you  agreed  not  to  do  anything  further 

8  until  you  had  this  meeting,  which  did  not  occur  until 

9  September  23,  1992? 

10  A      That's  correct. 

1 1  MR.  BEN-VENISTE:    Object  to  the  form  of  the 

12  question  insofar  as  "anything  further"  means  anything 

13  other  than  what  Agent  Irons  has  previously  described 

14  it  to  be. 

15  THE  WITNESS:   Now  I  can't  remember  what  you 

16  said. 

17  MR.  GICALE:    Why  don't  you  read  it  back. 

18  (The  reporter  read  the  record  as  requested.) 

19  THE  WITNESS:    That  is  correct.   I  would 

20  have  relayed  those  instructions  if  I  got  them 

21  personally  to  the  SAC.    He  may  have  gotten  them  in 

22  addition  to  me  or  he  may  have  gotten  them  and  relayed 
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1  them  to  me.    I'm  not  sure  as  I  sit  here,  but  the  SAC 

2  was  in  agreement  with  that  course  of  action  also,  so 

3  we  did  not  take  overt  investigative  action  prior  to 

4  the  meeting  of,  I  believe,  September  23. 

5  BY  MR.  GICALE: 

6  Q      Now,  was  a  copy  of  this  referral  given  to 

7  the  agent  who  you  earlier  identified  that  had  been 

8  involved  with  the  previous  prosecution  of 

9  Mr.  McDougal? 

10  A      No. 

1 1  Q      Was  there  a  reason  for  that? 

12  A      Well,  we  were  not  conducting  an 

13  investigation  at  that  time.   The  case  wasn't  opened, 

14  and  the  case  had  not  been  assigned  to  an  agent. 

15  Q      So  basically,  the  only  people  that  knew 

16  about  it  at  that  point  in  time  would  have  been 

17  yourself,  the  ASAC  and  the  SAC? 

18  A      Actually,  I  don't  think  that's  right.    When 

19  I  received  the  referral,  I  was  reviewing  it  in  my 

20  office,  and  I  had  two  agents,  one  Gary  Aaron,  who  I 

21  mentioned  earlier  as  being  the  case  agent  on  the 

22  previous  case,  and  another  agent  come  to  my  office 
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1  and  advise  me  that  they  had  heard  that  the  U.S. 

2  Attorney's  office  had  received  a  referral  and  were 

3  wondering  if  1  had  also  received  the  referral,  and  I 

4  told  them  that  1  did  have  the  referral  and  that  they 

5  should  not  be  concerned  about  it,  and  I  asked  them  to 

6  maintain  the  confidentiality  of  the  fact  that  we  had 

7  received  the  referral. 

8  Q      Who  was  the  other  agent? 

9  A      Ron  Wolfe,  W-o-l-f-e. 

10  Q      Did  they  tell  you  how  they  knew  that  the 

1 1  U.S.  Attorney's  office  had  the  referral? 

12  A      I'm  not  sure  if  they  told  me  who  they  heard 

13  it  from,  but  it  was  my  understanding  they  heard  it 

14  from  an  Assistant  United  States  Attorney  at  the  U.S. 

15  Attorney's  office. 

16  Q      Do  you  know  who  that  Assistant  U.S. 

17  Attorney  was? 

18  A      1  don't  know  for  sure. 

19  Q      Now,  when  you  met  with  Mr.  Banks  on 

20  September  23,  1992,  who  from  his  office  was  present 

21  besides  Mr.  Dodson?   Was  it  just  he  and  Mr.  Dodson? 

22 A      Those  are  the  only  ones  1  recall. 


1  Q      What  was  discussed  at  that  point  in  time? 

2  A      The  general  nature  of  the  referral  was 

3  discussed,  the  fact  that  it  named  prominent 

4  individuals  as  either  suspects  or  witnesses;  in 

5  particular,  the  concern,  the  note  was  taken  that  Bill 

6  and  Hilary  Clinton  were  named.   It  was  noted  that  a 

7  presidential  election  was  upcoming  and  the  pros  and 

8  cons  of  potential  courses  of  action  were  discussed. 

9  Q      Was  there  discussion  about  each  of  your 

10  respective  agencies  notifying  —  your  agency 

1 1  notifying  FBI  headquarters  in  Washington  and  DOJ, 

12  U.S.  Attorney's  office  notifying  Department  of 

13  Justice  in  Washington? 

14  A      1  don't  recall  that  as  being  part  of  the 

15  discussion.    It  could  have  been  but  1  don't  recall 

16  it. 

17  Q      At  that  point  in  time,  did  either  your 

18  office  or  the  U.S.  Attorney's  office  have  a  copy  of 

19  exhibits  that  were  part  of  this  referral? 

20  A      Well,  1  know  that  the  U.S.  Attorney's 

21  office,  because  I  subsequently  saw  them,  received 

22  exhibits  at  the  same  time  they  received  the  referral, 
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1  so  that  would  have  been  November  --I'm  sorry, 

2  September  1  or  whatever  date  it  was  received.  This 

3  meeting,  my  recollection  is,  was  on  September  23,  so 

4  they  would  have  the  exhibits  from  the  time  they  got 

5  the  referral. 

6  You  know,  it  could  have  been  that  the  U.S. 

7  Attorney's  office  made  reference  to  the  exhibits  and 

8  the  fact  that  they  did  look  through  them  at  that 

9  meeting,  but  I  don't  have  a  clear  recollection  of 
1 0  that  today. 

'  I  Q      Did  they  have  the  exhibits  in  the  meeting 

12  and  did  they  give  you  an  opportunity  to  review  them 

13  prior  to  having  your  discussions  at  that  meeting? 
^4  A      I  don't  recall  the  meeting  being  -  I  don't 

15  recall  the  exhibits  being  examined  or  present  at  the 

16  meeting. 

17  Q      How  long  was  the  meeting? 

18  A      1  don't  recall.   From  the  attendees,  which 

19  would  be  Banks,  Dodson  from  U.S.  Attorney's  office, 

20  SAC,  maybe  ASAC  and  the  headquarters.  Little  Rock 

21  headquarters,  FBI  supervisors,  I  believe  that  this 

22  meeting  concerned  possibly  not  only  this  referral  but 
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1  other  matters  of  mutual  interest  with  our  offices, 

2  because  we  had  periodic  meetings  to  discuss  cases 

3  that  were  under  investigation  by  the  FBI  and  being 

4  prosecuted  by  the  U.S.  Attorney's  office. 

5  Q      At  that  point  in  time,  did  you  discuss 

6  specifics  with  respect  to  the  referral,  the  specific 

7  allegations  and  the  merits  of  them? 

8  A      I  don't  recall  the  specifics.   I  don't 

9  recall  what  we  discussed  back  in  1992  specifically 

10  about  this  referral,  except  I  believe  that  it  was 

1 1  noted,  both  by  the  FBI  and  by  the  U.S.  Attorney's 

12  office,  that  there  did  not  appear  to  be  anything  in 

13  the  referral  that  indicated  an  ongoing  crime  of  a 

14  nature  that  required  immediate  action  to  avoid  harm 

15  to  somebody's  safety  or  that  would  be  a  bar  to  a 

16  future  investigation. 

1^  And  let  me  explain  that  to  give  you  a 

18  little  background  on  thinking  of  FBI  certainly  at 

19  this  point.    Any  time  information  about  public 

20  figures  is  received,  1  believe  it's  handled  very 

21  carefully,  and  there  was  a  cognizance  that  this 

22  information  was  being  received  during  the  late  months 
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1  of  a  presidential  investigation. 

2  MR.  BEN-VENISTE:    Presidential  -- 

3  THE  WITNESS:    Election,  excuse  me. 

4  BY  MR.  GICALE: 

5  Q      The  buzzer. 

6  (Laughter.) 

7  A      If  it  had  been  the  mayor  of  Little  Rock,  if 

8  it  had  been  a  representative,  the  same  logic  would 

9  have  applied,  even  though  obviously  the  office  of  the 

10  President  would  be  viewed  as  more  sensitive  than 

1 1  those. 

12  But  at  any  rate,  absent  some  occurring 

13  event,  and  I'm  not  talking  about  this  case,  but  I'm 

14  giving  you  an  example.   If  you  had  a  case  where  you 

15  got  information  that  a  bribe  was  being  paid  to  a 

16  candidate  or  politician  or  something  was  going  to 

17  occur  between  the  time  you  received  the  allegation 

18  and  the  date  of  an  election,  then  you  would  have  to 

19  seriously  consider  taking  action  and  doing  overt 

20  investigation  because  the  opportunity  to  gather  good 

21  evidence  in  that  crime  would  diminish  once  it  had 

22  occurred  and  time  had  passed. 
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1  The  FBI,  because,  and  just  for  common  sense 

2  reasons  and  I  think  to  avoid  abuse,  in  any  type  of 

3  investigation  where  it's  a  corruption  allegation  or 

4  public  official  is  involved,  if  you  can  wait  until 

5  after  an  election  occurs  that  might  be  affected  by 

6  public  disclosure  of  investigation,  then  the  policy  I 

7  believe  or  the  practice  is  to  wait  until  after  the 

8  election  occurs. 

9  In  this  case,  based  on  what  we  discussed  at 

10  that  meeting,  there  was  nothing  in  this  referral  that 

1 1  suggested  that  action  was  necessary  in  order  to  not 

12  diminish  our  ability  to  conduct  an  effective 

13  investigation  later. 

14  And  I  would  point  out  that  I'm  sure  we 

15  noted  that  this  institution  had  failed  several  years 

16  previously  and  there  had  been  a  previous  prosecution 

17  which  may  have  constituted  some  double  jeopardy 

18  problems  even  for  violations  that  may  have  existed  in 

19  the  facts  referenced  in  this  referral,  and  there  was 

20  no  ~  there  was  a  common  view  that  there  was  going  to 

21  be  no  ~  it  would  be  of  no  detriment  to  any  ftiture 

22  investigation  that  might  be  decided  on  if  action  was 
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1  delayed  until  after  the  November  3  election. 

2  Q      Did  the  U.S.  Attorney  at  that  point 

3  indicate  that  it  was  his  opinion  that  the  information 

4  concerning  the  check-kiting  was  of  possible  interest 

5  at  that  point? 

6  A      I  believe  he  did.    The  meetings  --  if  I 

7  haven't  --  without  a  document,  the  time  tends  to  run 

8  together  in  my  mind,  but  I  believe  that  ~  I  know  at 

9  some  point  he  did  tell  me  that  the  check-kiting  was 

10  of  possible  interest.    It  could  have  been  on  that 

1 1  date,  but  I'm  not  sure.    It  could  have  been  that 

12  there  was  just  a  decision  that  there  would  be  nothing 

13  done  until  after  the  November  3  election. 

14  Q      Well,  not  to  quick  forward  on  this,  but  I'm 

15  going  to  show  you  a  document  marked  for 

16  identification  as  document  number  985  through  996. 

17  And  the  cover  sheet,  this  is  a  facsimile  cover  sheet 

18  to  FBI  headquarters  dated  10-7-92,  to  the  attention 
of  Kevin  Kendrick  from  FBI  Little  Rock.    The 
originator's  name  is  Steven  Irons.    Are  you  familiar 
with  that  document? 

(Witness  reviewed  the  document.) 


1  A      Yes.    I  have  reviewed  this  document,  and 

2  I'm  familiar  with  it. 

3  Q      Now,  this  document  was  prepared,  amongst 

4  other  things,  to  summarize  what  occurred  at  your 

5  meeting  on  September  23,  1992,  and  I'm  specifically 

6  referencing  exhibit  number  995;  correct? 

7  A      This  was  prepared  —  yeah,  you're 

8  referencing  ~  you're  looking  at  995. 

9  Q      Right. 

10  A      This  was  prepared  to  provide  a  summary  to 

1 1  headquarters  of  Little  Rock's  preliminary  analysis  of 

12  this  referral. 

13  Q      And  it  references  September  23,  1992 

14  meeting;  correct? 

15  A      Let  me  take  a  minute  to  read  this  part. 

16  (Witness  reviewed  the  document.) 

17  Okay,  I've  read  this.    I'm  sorry.    Could 

18  you  repeat  the  question  you  last  asked  me? 

19  MR.  GICALE:    Can  you  read  the  question. 

20  (The  reporter  read  the  record  as  requested.) 

21  THE  WITNESS:   Yes,  this  does  reference  the 

22  meeting.   As  I  stated  earlier,  it  talked  about  a 
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1  meeting  between  the  SAC  Little  Rock  and  supervisory 

2  staff  with  USA,  and  as  I  believe  I  already  told  you, 

3  Mack  Dodson  was  present  also.   This  cites  an  opinion 

4  of  the  USA,  who  is  Chuck  Banks. 

5  BY  MR.  GICALE: 

6  Q      That  the  information  concerning  the 

7  check-kite  was  of  possible  interest? 

8  A      That's  right.    So  in  answer  to  your  earlier 

9  question  that  I  said  I  did  not  know,  after  reviewing 

10  this  document  that  I  prepared,  this  refreshes  my 

1 1  recollection  and  the  U.S.  Attorney  on  that  date  did 

12  say  he  thought  the  check-kite  was  of  possible 

13  interest  with  Lisa  Anspaugh  as  a  possible  target, 

14  A-n-s-p-a-u-g-h. 

15  Q      Do  you  recall  whether  there  was  a 

16  discussion  with  respect  to  the  diversion  of  loan 

17  proceeds  of  the  loan  that  the  McDougals  had  taken  for 

18  their  home? 

19  A      I'll  have  to  take  just  a  moment  to  review 

20  this  entire  document  to  see  if  I've  referenced  that 

21  in  here. 

22 Q      Maybe  1  can  direct  your  attention  to  991. 
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1  (Witness  reviewed  the  document.) 

2  A      Okay.    I  see  here  "in  addition  to  the 

3  alleged  check-kiting,  the  McDougals  are  alleged  to 

4  have  diverted  the  proceeds  of  their  Madison  Guaranty 

5  Savings  &  Loan  home  purchase  and  improvement  loan." 

6  So  that  was  ~  this  document  that  I 

7  prepared  indicates  ~  that's  information  we're 

8  providing  to  headquarters. 

9  Q      About  the  referral? 

10  A      About  the  referral.   I  can't  tell  from  this 

1 1  document,  and  I  don't  have  an  independent 

12  recollection  of  whether  or  not  this  specific  item  was 

13  discussed  on  September  23. 

14  Q      Did  the  U.S.  Attorney  indicate  at  that 

15  point  in  time  that  the  correct  course  of  action  was 

16  for  him  to  have  legal  research  conducted  on  statute 

17  of  limitations  in  the  various  applicable  bank  fraud 

18  statutes  and  to  complete  an  in-depth  analysis  of  the 

19  voluminous  exhibits  ancillary  to  the  referral? 

20  A      Yes. 

21  Q      Was  it  also  agreed  that  a  complete  and 

22  factual  determination  of  what  had  transpired  in  any 
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1  facet  of  the  referral  would  take  some  time? 

2  A      Yes. 

3  Q      Now,  what  kind  of  time  was  discussed?  How 

4  long  did  you  agree  it  would  take  or  estimate  it  would 

5  take  to  conduct  such  a  review? 

6  A      Well,  actually  I  don't  believe  that  what 

7  I'm  referring  to  in  this  document  is  a  review.    1 

8  believe  that  what  I'm  trying  to  advise  them  of  in 
this  document  is  that  to  determine  to  the 
satisfaction  of  the  FBI  and  U.S.  Attorney's  office 
what  had  happened  in  relation  to  any  of  the 
allegations  or  suspicions  that  were  named  in  the  RTC 
referral,  an  investigation  that  might  take  some  time 
would  have  to  be  conducted. 

And  I  can  tell  you  that  I'm  quite  sure  what 
we're  talking  about  is  that  these  types  of 
investigations,  financial  investigations  of  failed 
institutions,  take  a  long  time.   They  can  take  a  —  a 
year  is  not  uncommon. 

As  I  said,  one  of  the  first  steps  is  to 
issue  subpoenas.   Many  times  the  institution  which 
has  failed,  the  assets  have  been  divided  up  and  sold 


1  off  to  other  institutions,  and  just  obtaining  the 

2  records  you  need  is  a  chore,  because  some  records  are 

3  now  with  another  bank  that's  bought  a  loan 

4  portfolio.    Other  records  are  in  storage. 

5  And  I  believe  that  what  I  was  trying  to 

6  convey  in  this  sentence  is  that  in  order  to  advise  or 

7  form  an  opinion  as  far  as  prosecution,  whether 

8  this  —  whether  crimes  had  occurred  based  on  a 
standard  that  the  U.S.  Attorney's  office  would  use 
for  an  indictment,  that  a  lengthy  investigation  would 
be  required. 

Q      So  as  to  be  clear,  you  were  not  talking 
about  a  two-week  to  six-week  time  period;  you  were 
thinking  about  something  ~  you  were  referring  to 
something  longer  than  that;  is  that  correct? 

A      If  the  U.S.  Attorney's  office  had 
authorized  prosecution  and  we  conducted  full 
investigation,  I  would  expect  that  it  would  take  a 
minimum  of  a  year. 

Q      Now,  you  distinguished  between  a  review  and 
an  investigation,  and  is  that  because  at  some  point 
in  time,  there  was  some  kind  of  a  review  that  was 
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1  done  in  an  abbreviated  time  period  with  respect  to 

2  this  referral? 

3  A      Well,  there  did  come  a  time  when  that 

4  happened.   That's  not  why  I  drew  the  distinction 

5  necessarily.   I'm  not  sure  what  the  language  you  used 

6  was,  but  I  wanted  to  make  sure  that  you  didn't  think 

7  that  this  teletype  was  saying  that  this  complete  and 

8  factual  determination  of  what  transpired  was 

9  something  that  we  expected  to  occur  over  the  next 

10  week  or  two,  because  all  we  could  accomplish  in  the 

1 1  next  week  or  month  or  two  would  be  a  review  of  what 

12  was  in  this  referral. 

13  So  I  was  just  delineating  between  the 

14  preliminary  review  you  would  do  as  to  the  referral, 

15  which  would  then  give  you  guidance  or  you  would  use 

16  for  guidance  as  to  how  to  conduct  any  anticipated 

17  investigation,  separate  from  the  actual 

18  investigation. 

19  The  answer  to  the  second  part  of  your 

20  question,  yes,  there  did  come  a  time  when  the  review 

21  that  I  was  in  ~  there  was  an  in-depth  review  of  this 

22  referral. 


1  Q      And  you  were  provided  either  copies  of  this 

2  exhibits  or  access  to  the  copies  that  the  U.S. 

3  Attorney's  office  had? 

4  A      I  was  provided  access  to  those  copies  ~  to 

5  those  exhibits,  access  was  granted  at  the  U.S. 

6  Attorney's  office,  and  I  ~  those  were  being  kept  and 

7  maintained  in  the  U.S.  Attorney's  office  safe  also, 

8  so  their  security  was  apparently  somewhat  internally 

9  as  far  as  protecting  the  confidentiality  of  this  was 

10  similar  to  what  the  FBI  was  doing. 

1 1  I  went  myself  and  financial  analyst 

12  Gretchen  Hall  went  to  the  U.S.  Attorney's  office  to 

13  review  these  exhibits. 

14  Q      Now,  when  you  left  the  meeting  on 

15  September  23,  1992,  what  was  the  course  of  action 

16  that  was  agreed  upon  between  your  office  and  the  U.S. 

17  Attorney's  office? 

18  A      Well,  the  course  of  action  was  that  the 

19  U.S.  Attorney  would  have  legal  research  conducted  on 

20  statute  of  limitations  on  various  applicable  bank 

21  fraud  statutes  and  complete  an  in-depth  analysis  of 

22  the  exhibits  attached  to  the  referral. 
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1  Q      Was  that  in-depth  analysis  to  include  your 

2  office  or  was  that  going  to  be  independent  of  your 

3  own? 

4  A      As  I  read  this,  the  United  States  Attorney 

5  wanted  those  exhibits  to  conduct  the  analysis  in 

6  their  office.   They  would  be  conducting  the  analysis. 

7  Q      Without  your  assistance? 

8  A      That's  correct.   If  they  had  asked  for  it, 
we  would  give  it  to  them. 

Q      Right.    And  was  there  a  timetable  agreed 
upon  that  they  would  complete  their  analysis? 

A      Not  that  I  recall. 

Q      Was  there  some  understanding  as  to  what  the 
FBI  would  do  while  you  were  waiting  for  them  to 
complete  their  analysis? 

A      The  FBI  would  do  nothing. 

Q      And  they  would  notify  you  —  the 
understanding  was  that  they  would  notify  you  when 
they  had  completed  their  analysis? 

A      The  ball  was  in  their  court.    Without  a 
positive  prosecutive  opinion  and  some  guidance,  there 
was  no  action  that  we  could  take,  per  our  agreement 
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1  with  them. 

2  Q      How  long  was  the  ball  in  their  court? 

3  A      Well  -- 

4  Q      Well,  what's  the  next  thing  that  happened? 

5  A      The  next  significant  event  that  happened 

6  regarding  action  taken  by  the  FBI  in  the  referral  was 

7  a  telephone  call  that  I  received  from  Kevin  Kendrick 

8  on  October  6  of  1992. 
Q      And  what  was  the  nature  of  that  phone 

call?   What  did  Mr.  Kendrick  say  to  you  and  what  did 
you  say  to  him? 

A      He  asked  me  if  we  had  received  a  referral 
on  —  I  don't  know  if  he  described  it  as  being  on 
Madison  or  naming  Bill  and  Hilary  Clinton,  and  I 
advised  him  that  we  had. 

Q      Was  that  the  extent  of  the  conversation? 

A      No,  actually  I  believe  that  I  first  ~  I 
believe  I  was  in  my  car  maybe  and  my  secretary  beeped 
me  and  told  me  that  Kevin  Kendrick  from  headquarters 
wanted  to  talk  on  me.    1  didn't  know  who  he  was.    I 
had  never  spoken  to  him  before.   And  I  — 

Q      What  was  his  title,  by  the  way? 
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1  A      Supervisory  special  agent  in  the  financial 

2  institution  fraud  unit  at  FBI  headquarters. 

3  Kevin  Kendrick  told  me  that  he  had  just 

4  left  a  meeting  with  some  FBI  officials  higher  than 

5  himself  and  some  DOJ  officials  and  that  they  had 

6  information  that  the  Little  Rock  office  had  a,  I 

7  think  he  may  have  said  dynamite  referral,  sensitive 

8  because  of  the  names  I  mentioned  before,  Bill  and 

9  Hilary  Clinton,  and  that  we  were  just  sitting  on  it. 

10  Q      Did  he  tell  you  who  he  was  in  the  meeting 

1 1  with  at  the  FBI  or  Department  of  Justice? 

12  A      He  did  at  the  time,  but  without  --  you 

13  know,  unless  there's  some  document  that  would  refresh 

14  my  recollection,  I  couldn't  say  for  sure  who  he 

15  said.   Now,  I  know  what  the  organizational  chart  is. 

16  I  think  I  know  who  his  superiors  may  have  been,  but  I 

17  don't  remember  ~  and  at  that  time  I  was  basically  a 

18  pretty  new  supervisor,  was  not  familiar  with  the 

19  names  at  headquarters  and  if  he  told  me  the  names, 

20  they  would  have  meant  little  to  me.    I  would  have 

21  just  asked  him  are  they  higher  than  you  or  higher 

22  than  me.   And  if  they  were,  then  I  would  note  that. 


1  MR.  GICALE:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  BY  MR.  GICALE: 

4  Q      Now,  after  he  indicated  to  you  that  he  had 

5  just  come  from  a  meeting  where  some  discussion  had 

6  occurred  with  respect  to  this  referral  and  there  was 

7  a  belief  that  you  were  sitting  on  it  or  your  office 

8  was  sitting  on  it,  how  did  you  respond  to  him? 

9  A      Well,  1  can  remember  that  I  was  very 

10  unhappy  that  he  would  characterize  me  as  sitting  on 

1 1  anything,  and  I  told  him  that  the  United  States 

12  Attorney  was  fully  aware  of  this  and  that  we  were 

13  acting  on  the  instructions  of  the  United  States 

14  Attorney  and  that  he  should  tell  Department  of 

15  Justice  that  if  they  had  a  problem,  that  they  should 

16  contact  the  U.S.  Attorney's  office. 

17  I  believe  I  also  told  him  that  my  superiors 

1 8  in  Little  Rock  were  aware  of  what  was  going  on  and 

19  someone  could  contact  them  if  they  wanted  to. 

20  Q      Now,  when  you  said  you  were  acting  on 

21  instructions  of  the  U.S.  Attorney  in  Little  Rock,  did 

22  you  specify  the  instructions  of  the  U.S.  Attorney  in 
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1  Little  Rock? 

2  A      I  feel  certain  I  would  have  characterized 

3  the  instructions  as  being  that  he  did  not  want  us  to 

4  take  any  action  until  he  had  completed  this  review 

5  that  had  been  discussed  in  the  meeting  of 

6  September  23. 

7  Q      Did  you  have  any  further  conversation  with 

8  Agent  Kendrick  at  that  time? 
A      Well,  I  believe  there  may  have  been  a 

follow-up  conversation  because  it  was  agreed  that  I 
would  provide  a  copy  of  the  referral  to  headquarters, 
and  I  believe  that  fax  went  out,  the  entire  referral 
went  out  on  the  same  date,  October  6  of  '92. 

Q      Now  -- 

A      He  also  asked  for  ~  I  believe  he  asked  for 
an  analysis  at  that  time,  and  I  told  him  I  couldn't 
do  one  that  evening  and  I  would  give  it  to  him  the 
next  day. 

Q      Is  the  analysis  what's  contained  in  the 
document  that  you  earlier  referred  to  — 

A      Actually,  I'm  sorry.    I  believe  I  may  have 
described  that  ~  I  could  better  describe  that  rather 
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1  than  analysis,  a  summary  of  our  review  of  this  in  an 

2  update  and  explanation  of  our  dealings  with  the 

3  United  States  Attorney's  office. 

4  Q      And  that's  the  document  marked  as  Bates 

5  number  985  through  996;  correct? 

6  A      No,  this  is  ~  oh,  yes,  I'm  sorry.    There's 

7  two  numbers  on  here.   Right.    985  through  996. 

8  Q      And  that's  the  document  with  the  facsimile 
sheet  we  referenced  earlier  dated  10-7-92  and 
attached  to  that  is  the  summary  you're  talking  about; 
correct? 

A      That's  correct. 

Q      So  this  was  prepared  as  a  result  of  your 
conversation  with  Kendrick  on  10-6-92;  correct? 

A      That's  correct. 

Q      Now,  you  had  two  conversations  with 
Kendrick  on  10-6-92;  correct? 

A      I  don't  know  if  there  were  —  if  this  all 
occurred  in  one  or  if  we  called  back  and  forth  a 
couple  of  times,  but  I  think  that  —  I  may  have  my 
dates  mixed  up,  but  I  think  that  I  first  spoke  to  him 
around  lunchtime  and  came  back  on  the  6th  of  1992,  so 
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1  1  really  don't  know  if  we  accomplished  everything  he 

2  wanted  to  cover  in  one  conversation  or  if  it  took 

3  more  than  one. 

4  Q      In  between  phone  calls  to  him,  did  you 

5  notify  your  superiors,  Mr.  Whitehead  or  Mr.  Pettus, 

6  about  this  request  from  Kendrick? 

7  A      I'm  certain  I  notified  --  if  they  were  both 

8  in  the  office,  I'm  certain  I  notified  them  both  very 

9  quickly. 

10  Q      And  what  did  Mr.  Pettus  and/or 

1 1  Mr.  Whitehead  say  about  this  request  from 

12  Mr.  Kendrick? 

13  A      Told  me  to  cooperate  fully. 

14  Q      Was  there  any  discussion  at  that  point  as 

15  to  why  either  of  them  had  not  forwarded  a  copy  of  the 

16  referral  to  headquarters  prior  to  this  time? 

17  A      1  never  discussed  with  Mr.  Pettus  why  he 

18  did  not  forward  a  referral,  and  I  don't  believe  I 

19  discussed  with  Mr.  Whitehead  then  anything  about  the 

20  referral,  why  it  hadn't  been  done.    It  was  just 

21  obviously  we  had  a  referral  that  they  weren't  aware 

22  of  and  they  had  become  aware  of  it  by  some  means  and 
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1  questioned  us,  so  we  were  going  to  give  it  to  them. 

2  Q      Is  there  anything  else  that  Mr.  Kendrick 

3  said  to  you  with  respect  to  this  referral  or  you  said 

4  to  him  in  any  of  those  conversations  that  day  on  the 

5  6th? 

6  A      1  don't  remember  anything. 

7  Q      Did  you  have  ~ 

8  A      I'm  sure  the  conversation  was  longer  than 

9  you  know,  you  have  this  referral,  you're  sitting  on 

10  it,  send  me  a  fax.    It  seems  reasonable  to  me  that 

1 1  there  could  have  been  some  discussion,  but  I  just 

12  don't  remember  what  it  was. 

13  Q      Do  you  think  there  might  have  been  some 

14  discussion  about  the  details  in  the  referral  — 

15  details  of  the  referral,  I'm  sorry. 

16  A      There  very  well  could  have  been,  and  it 

17  would  have  been  -  it's  very  likely  that  on  the  6th, 

18  that  1  verbally  advised  him  to  the  extent  I  was  aware 

19  of  it,  of  information  contained  in  the  teletype  of 

20  the  7th. 

21  For  instance,  I  would  have  advised  him  on 

22  October  6,  1  believe,  of  the  information  on  995, 
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1  which  was  the  U.S.  Attorney  Office  subpoena,  going  on 

2  to  996,  where  we  talked  about  the  exhibits  and  the 

3  fact  that  we  had  taken  no  investigative  action 

4  pending  a  prosecutive  decision. 

5  I  feel  certain  that  I  would  have  told  Kevin 

6  Kendrick  on  October  6  of  that  information  and 

7  probably  generally  described  the  referral  to  him  but 

8  probably  not  in  the  detail  that's  contained  in  this 

9  teletype. 

10  So  this  teletype  I  believe,  to  the  extent 

1 1  it  describes  the  referral,  is  probably  more  specific 

12  than  my  telephone  conversation  or  conversations  with 

13  him,  and  1  believe  that  the  last  two  pages  of  this 

14  teletype  that  describe  our  dealings  with  the  United 

15  States  Attorney's  office,  I  believe  1  provided  him 

16  substantially,  or  all  of  that  information  verbally. 

17  Q      Did  he  express  an  opinion  at  that  point  as 

18  to  whether  or  not  your  understanding  --  whether  or 

19  not  your  agency  should  continue  on  the  course  that 

20  you  had  agreed  to  with  the  U.S.  Attorney's  office, 

21  and  that  was  wait  for  the  results  of  their  analysis? 
22 A      You  know,  1  really  don't  know,  because  1 
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1  didn't  care  what  his  opinion  was.    My  SAC  had  had  a 

2  meeting  with  the  United  States  Attorney,  and  it  was 

3  my  understanding  that  my  SAC  wanted  me  to  follow  a 

4  particular  course  of  action,  and  until  my  SAC  told  me 

5  otherwise,  1  was  not  going  to  change  what  I  was 

6  doing. 

7  Q      Now,  what  is  the  next  significant  event 

8  that  occurred  with  respect  to  this  matter? 
A      The  next  significant  event  that  I  recall  at 

this  moment  is  that  on  or  about  October  9  of  1992, 
Kevin  Kendrick  telephoned  me  to  advise  me  that  we 
would  be  receiving  a  teletype  ordering  us  to  conduct 
an  investigation,  and  I  believe  that  teletype  may 
have  been  arrived  on  October  9  of  1992. 

Q      Showing  you  what's  marked  for 
identification  as  Bates  number  523  through  525,  a 
teletype  dated  October  9,  1992  from  director/FBI  to 
Little  Rock  FBI.    Do  you  want  to  take  a  look  at 
that?   Is  this  the  teletype  you're  referring  to? 

A      Yes,  it  is.    I  had  not  --  now,  the  last 
page  of  this  teletype,  I  did  not  see.    We  don't  -- 
what  I  received  was  523  and  524,  first  two  pages. 
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1  This  page  3  is  something  that  I  don't  --  we  don't  -- 

2  Q      525,  administrative  note  tickler  count? 

3  A      Right.    Our  teletype  in  Little  Rock  didn't 

4  have  this  on  there. 

5  Q      But  in  any  event,  the  first  two  pages, 

6  talking  about  523  and  524,  are  the  ~ 

7  A      Yes,  they  are  the  teletype  that  I  referred 

8  to  before  you  showed  me  the  document. 

9  Q      Now,  that  document  ordered  you  to  - 

10  MR.  PIERSON:    Could  I  ask  you  to  give  him  a 

1 1  chance  to  read  the  document? 

12  MR.  GICALE:    Oh,  I'm  sorry. 

13  (Witness  reviewed  the  document.) 

14  THE  WITNESS:    Okay,  I've  reviewed  this 

15  document. 

16  BY  MR.  GICALE: 

17  Q      Now  again,  that's  the  document  that  you 

18  were  referring  to,  the  teletype  you  received  at  about 

19  the  same  time  that  Kendrick  called  you  on  the  9th; 

20  correct? 

21  A      Yes,  sir. 

22 Q      And  it  indicated  that  Little  Rock  should 
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1  initiate  a  limited  investigation  aimed  at  determining 

2  extent  of  violations  as  alleged  in  the  Resolution 

3  Trust  Corporation  criminal  referral  form  dated 

4  9-1-92;  correct? 

5  A      Correct. 

6  Q      Further  directed  Little  Rock,  and  that's 

7  your  -  Little  Rock  FBI's  office;  correct? 

8  A      That  is  correct. 

9  Q      ~  to  obtain  it  from  the  U.S.  Attorney's 

10  office.  United  States  Attorney,  and  review  the 

1 1  documents  referenced  in  the  criminal  referral; 

12  correct? 

13  A      That's  correct. 

14  Q      And  it  further  indicated  that  your  office 

15  should  not  conduct  any  overt  investigation  such  as 

16  witness  interviews  or  serving  of  grand  jury  subpoenas 

17  at  that  time;  correct? 

18  A      That's  correct. 

19  Q      And  also  directed  that  the  documents  should 

20  be  afforded  appropriate  security? 

21  A      That's  correct. 

22  Q      Now,  did  that  document  indicate  to  vou  that 


6813 

77 


1  the  results  of  this  limited  investigation  and 

2  anticipated  investigative  prosecutive  plan  should  be 

3  submitted  by  the  close  of  business  on  10-16-92? 

4  A      Yes,  it  clearly  indicates  that. 

5  Q      Now,  did  you  -  did  Kendrick  call  you  first 

6  or  did  he  call  Mr.  Pettus? 

7  A      I  believe  Kendrick  called  me  first. 

8  Q      And  did  you  notify  Mr.  Pettus  right  away 

9  that  this  teletype  was  coming  in  or  was  in? 

10  A      Yes.    If  he  was  in  the  office  I  notified 

1 1  him  right  away.    I  notified  him  ~  my  ASAC  or  SAC  or 

12  both,  as  soon  as  I  heard  this.    Actually,  now  that  I 

13  think  about  this,  I  know  that  I  had  a  discussion  ~  I 

14  recall  that  I  had  a  discussion  with  Mr.  Pettus  about 

15  this  on  October  9  of  '92  because  there  was  a 

16  subsequent  phone  call  which  I  have  earlier  mentioned 

17  in  this  deposition  that  occurred  on  October  9  of  '92 

18  which  related  to  this  teletype. 

19  Q      When  you  notified  SAC  Pettus  that  you  had 

20  received  this  teletype  and  you  - 

21  A      I'm  sorry.    1  don't  mean  to  be  picky,  but 

22  let  me  just  make  a  correction  here.   This  teletype 
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1  notes  Kevin  Kendrick  called  me  on  10-8-92,  so  I  would 

2  have  notified  Mr.  Pettus  or  made  an  attempt  to  notify 

3  my  superiors  on  10-8-92. 

4  Q      So  Kendrick  told  you  on  the  8th  that  you 

5  were  going  to  be  receiving  this  teletype  on  the  9th? 

6  A      That's  correct. 

7  Q      And  so  you  told  Pettus  on  the  8th  that  you 
would  be  receiving  this  teletype  the  next  day,  the 
9th? 

A      That's  right,  that's  right. 

Q      What  did  you  say  to  Pettus  about  it  and 
what  did  SAC  Pettus  say  to  you  about  it? 

A      I  repeated  basically  what  this  teletype 
says,  and  he  -  I  don't  recall  exactly  what  he  said, 
but  I'm  sure  that  he  said  well,  let  me  see  the 
teletype  when  we  get  it.    We  had  a  discussion  about 
what  form  we  would  use  in  conducting  the 
investigation  or  we  were  waiting  to  see  how  they 
described  the  investigation  they  wanted  conducted. 

Q      I'm  sorry,  what  form? 

A      Yes. 

Q      What  do  you  mean  by  "form"? 
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1  A      The  United  States  Attorney's  office  had  not 

2  authorized  prosecution  in  this  case.   We  had  not 

3  opened  an  investigation.   And  we  wanted  to  wait  and 

4  see  what  the  teletype  said  exactly,  or  he  did,  and 

5  then  evaluate  whether  or  not  we  could  accomplish  what 

6  headquarters  was  asking  for  without  opening 

7  officially  an  FBI  case  file. 

8  Q      Now,  the  next  day  you  received  the 

9  teletype;  correct? 

10  A      Correct,  on  the  9th. 

11  Q      The  9th.    And  1  assume  at  that  point  in 

12  time,  pursuant  to  Pettus's  statements  of  the  prior 

13  day,  you  both  reviewed  the  October  9,  1992  teletype 

14  and  the  instructions  from  headquarters;  correct? 

15  A      Correct. 

16  Q      And  what  did  Mr.  Pettus  say  to  you  then 

17  about  the  form  of  the  investigation  that  would  take 

18  place? 

19  A      We  reviewed  what  1  believe  had  been  our 

20  previous  discussions  that  an  FBI  case  file  would  not 

21  be  opened  at  that  point  and  discussed  -- 

22 Q      Can  you  hold  on  for  a  minute  there?   When 
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1  you  say  a  "case  file  would  not  be  opened  at  that 

2  point,"  was  that  pursuant  to  the  instruction  of 

3  Mr.  Pettus  or  was  that  an  instruction  of  Mr.  Banks 

4  that  a  case  file  would  not  be  opened? 

5  A      Mr.  Pettus. 

6  Q      Okay.    Go  on,  go  ahead. 

7  A      I'm  sorry.    What  were  we  talking  about? 

8  (The  reporter  read  the  record  as  requested.) 

9  THE  WITNESS:    We  discussed  our  belief  that 

10  it  was  still  preferable  for  us  not  to  officially  open 

1 1  an  FBI  case  file. 

12  BY  MR.  GICALE: 

13  Q      And  why  was  that? 

14  A      I  had  mentioned  before  the  security  with 

15  which  we  were  treating  this.    The  serials  were 

16  maintained  in  my  safe.   They  were  being  logged  into  a 

17  control  file,  which  is  a  file  for  information 

18  received,  this  particular  file,  which  is  not  an 

19  active  and  assigned  open  case  file,  but  it  is 

20  received,  logged  in  as  part  of  FBI  files.    And  I 

21  explained  that  to  you  so  you  understand  this  is  not 

22  in  a  desk  drawer  someplace,  it's  in  the  FBI  system. 
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1  it  has  a  serial  number  on  it  but  it  has  not  put  ~  is 

2  not  a  new  —  a  new  FBI  case  file  has  not  been  opened 

3  that  would  reflect  that  an  active,  overt 

4  investigation  is  occurring  in  this  matter. 

5  Q      And  again,  the  significance  of  that  is  ~ 

6  A      The  significance  is  that  to  do  that,  there 

7  is  ~  normally  there's  an  indices  record  created 

8  which  if  you  put  names,  you  put  names  and  title  of  a 
case  file  and  have  references  to  that,  and  that  would 
then  be  in  our  internal  records  system.   A  person 
could,  as  a  result  of  some  other  investigation  or 
some  question,  access  those  records  and  then  would 
determine  that  an  open  case  file  existed  on  this 
institution  and  on  whatever  individuals  were  named  as 
subjects. 

Q      Normally  when  you  have  sensitive  files 
like  ~  well,  if  you  have  a  sensitive  file  involving 
a  sensitive  investigation  of  a  political  figure  or 
any  significant  case,  what  would  be  the  normal  manner 
of  keeping  that  information  confidential,  short  of 
keeping  the  file  the  way  you  did  in  this  case? 

A      Well,  short  of  keeping  it  in  a  safe  and  not 
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1  opening  a  case,  you  could  open  a  case  ~  I  could  have 

2  somebody  else  put  it  somewhere,  the  file,  the  actual 

3  hard  copy  file,  other  than  my  safe  where  nobody  would 

4  see  it. 

5  Q      Could  you  not  list,  for  instance,  names  and 

6  give  it  some  kind  of  a  code  name  or  something  of  that 

7  sort? 

8  A      I've  never  ~  with  the  exception  of 
confidential  sources,  I've  never  seen  that  done.    It 
may  be  done  in  the  FBI,  but  I've  never  seen  it  done. 

MR.  GICALE:    Off  the  record. 
(Recess.) 

BY  MR.  GICALE: 
Q      Just  before  the  break  you  were  talking 
about  the  discussion  you  were  having  with  Mr.  Pettus 
as  to  how  you  could  comply  with  the  request  from 
headquarters  to  initiate  this  investigation  and  how 
you  could  do  that  in  light  of  the  instructions  from 
the  U.S.  Attorney  in  terms  of  what  he  was  prepared  to 
do  on  the  case;  correct? 
A      That's  correct. 
Q      And  you  were  I  gather  trying  to  reconcile 
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1  the  two  positions? 

2  A      It  is  my  understanding  from  the  telephone 

3  conversation  with  Kevin  Kendrick  that  we  would  be 

4  ordered  to  open  an  investigation,  which  certainly 

5  could  be  interpreted  as  opening  an  official  case 

6  file.   There  had  been  a  determination  made,  that 

7  Mr.  Pettus  approved  prior  to  then,  that  we  would  not 

8  open  an  official  FBI  case  file,  and  I  was  reviewing 

9  for  him  some  of  the  reasons  that  we  felt  that  should 

10  not  be  done  and  awaiting  the  teletype  to  see  what  the 

1 1  exact  instructions  were. 

12  Q      And  the  reasons  why  you  thought  it  should 

13  not  be  done  or  --  were  the  disclosure  of  information 

14  to  additional  people.    Is  that  basically  the  reason 

15  why  you  did  not  want  to  open  a  case  file? 

16  A      That  would  summarize  what  our  reasons 

17  were.   There  was  additional  discussion  over  concerns 

18  about  --  there  was  a  reason  why  we  didn't  want  a  case 

19  open.   There  were  other  reasons  discussed.   Let  me 

20  give  you  two  of  them. 

21  Q      Give  me  the  reasons  why  you  didn't  want  to 

22  open  A  case  file. 
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1  A      The  reasons  were  security.   The  other  two 

2  that  come  to  mind  are  this.    If  you  open  an  FBI  case 

3  file,  and  I  was  not  familiar  with  FBI  press  policy  or 

4  how  you  respond  to  inquiries  from  the  news  media,  but 

5  I  believe  that  ~  I  know  that  during  this  time,  that 

6  the  referral  is  received  and  an  official  file  was  not 

7  opened,  that  ASAC  Whitehead  explained  to  me  that  the 

8  FBI  will  not  lie  to  the  news  media  if  they  ask  a 

9  question.   They  officially  will  maybe  try  to  not 

10  answer  the  question  but  that  you're  not  allowed  to 

11  lie. 

12  MR.  BEN-VENISTE:    The  record  will  reflect 

13  nothing  happened  here. 

14  (Laughter.) 

15  THE  WITNESS:    If  a  case  had  been  opened  and 

16  for  some  reason  the  media  became  aware  that  there  was 

17  a  potential  that  a  referral  had  been  made  or  a  case 

18  had  been  opened  and  had  contacted  the  Little  Rock  FBI 

19  office  and  asked  if  we  had  a  case  opened  and  are 

20  working  a  case  involving  Bill  and  Hilary  Clinton,  as 

21  he  explained  to  me,  the  FBI  policy  would  require  no 

22  comment.    If  we  had  opened  a  case,  we  couldn't  say 
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1  no,  because  that  wouldn't  be  entirely  true.    If  we 

2  had  not  opened  a  case,  we  could  say  no. 

3  BY  MR.  GICALE: 

4  Q      All  right.    That  was  the  second  reason. 

5  You  said  there  was  a  third. 

6  A      The  third  reason  is  heightened  concern  over 

7  the  RTC's  sensitivity  to  our  position  in  this  case 

8  and  the  need  for  discretion. 

9  Q      What  do  you  mean  by  that? 

10  A      That  we  also  wanted  to  be  in  a  position  to 

1 1  tell  the  RTC  that  we  had  not  opened  the  case. 

12  Q      Now,  any  other  reasons  you  discussed  at 

13  that  point? 

14  A      Well,  there  were  —  there  was  discussion 

15  that  occurred  as  to  the  RTC's  lack  of  sensitivity. 

16  Q      What  was  the  discussion  with  respect  to 

17  that? 

18  A      I  reviewed  with  Mr.  Pettus  that  the  RTC, 

19  from  my  conversations  with  Jean  Lewis,  redirected  her 

20  from  the  investigation  of  other  savings  and  loans  to 

21  Madison  Guaranty  Savings  &  Loan  in  mid-March  of  1992 

22  as  a  result  of  a  newspaper  article  written  by  a 
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1  journalist  named  Jeff  Gerth  that  had  spoke  about  Bill 

2  and  Hilary  Clinton,  James  and  Susan  McDougal  and 

3  Whitewater. 

4  I  had  further  advised  him  in  that  meeting 

5  that  1  had  spoken  to  Jean  Lewis's  supervisor,  Clark 

6  Walton,  when  I  was  trying  to  find  out  if  it  looked 

7  like  a  referral  might  be  coming,  or  actually  it  might 

8  have  been  a  different  conversation,  but  there  was  an 

9  occasion  in  late  March  or  early  April  of  '92  when 

10  Clark  Walton  called  me  and  asked  me  some  names  and  if 

1 1  1  knew  who  they  were,  and  they  were  prominent  names. 

12  Q      What  were  the  names? 

13  A      Jim  Guy  Tucker,  possibly  Seth  Ward.    My 

14  memory  is  not  certain  on  that,  but  possibly  Seth 

15  Ward,  and  I  can't  recall  if  there  were  other  names 

16  mentioned.   And  1  asked  him  --  1  told  him  when  he 

17  asked  me  who  those  people  were,  I  told  him  to  the 

18  best  of  my  knowledge  who  they  were  or  who  they  might 

19  be  affiliated  with. 

20  Q      Now,  "him"  you're  referring  to  as  Walton? 

21  A      Clark  Walton.    He  was  Jean  Lewis's 

22  supervisor.    And  I  later  spoke  to  Walton  prior  to 
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1  8-26  of  '92. 

2  Q      Back  up  for  a  second.   You  told  him  who 

3  they  were  affiliated  with;  is  that  what  you  said? 

4  A      Well,  I  have  some  recollection  that  he 

5  asked  me  ~  he  may  have  asked  me  who  Seth  Ward  was, 

6  and  if  he  did  and  if  I  knew  at  the  time,  I  would  have 

7  told  him  that  it  was  Web  Hubbell's  father-in-law. 

8  And  I  told  him  that  Jim  Guy  Tucker  was  the  lieutenant 

9  governor  of  the  state.    I'm  not  sure  about  Seth  Ward. 

10  Q      Now,  you  discussed  this  conversation  with 

1 1  Pettus,  the  conversation  that  you  had  with  Walton 

12  with  Pettus? 

13  A      I  recounted,  yes,  the  substance  of  these 

14  conversations,  a  series  of  conversations  that 

15  occurred  from  March  up  until  that  date,  with  Wahon 

16  and  Lewis. 

17  Q      Any  other  conversation  that  you  recounted? 

18  MR.  BEN-VENISTE:    We're  now  summarizing 

19  here? 

20  THE  WITNESS:    I  think  you're  asking  me  to 

21  continue. 

22 MR.  BEN-VENISTE:    You  don't  want  to  hear 
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1  the  conversations  about  Lewis,  I  take  it? 

2  MR.  GICALE:    No,  no.    1  said  any  other 

3  conversation. 

4  MR.  BEN-VENISTE:    He  hadn't  finished  this 

5  one. 

6  THE  WITNESS:    As  1  understand,  you  want  me 

7  to  finish  talking  about  what  I  told  Mr.  Pettus  about 

8  contacts  with  RTC. 

9  BY  MR.  GICALE: 

10  Q      That's  right. 

1 1  A      Also  between  the  time  of  that  conversation 

12  where  Walton  and  1  discussed  who  certain  people  were 

13  and  prior  to  my  conversation  with  Jean  Lewis  on 

14  August  26  when  I  asked  her  when  the  referral  was 

15  coming,  I  telephoned  him  and  asked  him  if  it  looked 

16  like  a  referral  on  Madison  would  be  generated,  and  he 

17  said  yes. 

18  And  I  tried  to  determine  whether  or  not  it 

19  would  include  prominent  individuals  based  on 

20  indications  from  his  previous  phone  call  with  me  and 

21  from  the  fact  that  I  think  by  that  point,  I  may  have 

22  been  aware  —  or  may  not  have  been  aware,  I'm  not 


6819 


1 


10 


sure,  that  Jean  Lewis  had  run  across  some  things  on 

2  Whitewater  Development  that  might  have  involved  the 

3  Clintons.    And  he  indicated  to  me  that  the  referral 

4  might  contain  names  of  prominent  persons. 

5  The  next  conversation  was  with  Jean  Lewis 

6  on  August  26  of  '92,  and  I  asked  her  about  the 

7  referral,  and  she  said  that  she  had  --  1  asked  her 

8  when  we  would  receive  the  referral  to  allow  me  to 

9  respond  in  the  Airtel  to  headquarters,  also  dated 
August  26  of  '92,  and  she  told  me  that  she  had  an 

1 1  internal  deadline  of  August  3 1  to  get  that  referral 

12  out. 

13  And  she  told  me,  obviously,  the  other 

14  things  which  have  been  in  the  two  exhibits  you've 

15  shown  me  before,  that  there  were  shell  corporations 

16  involved,  that  there  was  potential  criminal  activity 

17  involving  Whitewater  during  a  particular  time  period, 

18  who  the  owners  of  Whitewater  were,  and  she  told  me 

19  that  she  had  passed  up  on  an  opportunity  to  take  a 

20  job  in  another  city  in  order  to  complete  work  on  that 

21  referral  and  felt  that  she  might  change  the  course  of 

22  history  with  that  referral. 
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1  Q      Were  there  any  other  conversations  that  you 

2  related  to  Mr.  Pettus  at  that  point  in  October? 

3  A      I  related  to  him  that  since  the  receipt  of 

4  the  referral,  that  Jean  Lewis  had  contacted  me  on 

5  several  occasions  trying  to  ascertain  the  status  of 

6  the  referral  within  the  FBI  and  the  U.S.  Attorney's 

7  office  and  that  in  one  of  those  conversations,  she 

8  was  apologetic,  I  believe,  and  told  me  that  her 

9  superiors  were  prompting  her  to  ask  those  questions. 

10  Q      Do  you  know  which  superiors  she  was 

1 1  referring  to? 

12  A      The  one  name  that  I  recall  is  Ken  lorio. 

'^  Q      Is  that  the  extent  of  the  conversations 

14  that  you  related  to  Mr.  Pettus? 

15  A      I  think  that  was  the  extent  of  my 

16  conversations  with  RTC,  and  those  are  the 

17  conversations  I  had  and  1  believe  1  related  all  of 

18  those  conversations  to  Mr.  Pettus. 

19  Q      Now,  what  was  the  purpose  of  relating  them 

20  to  him? 

21  A      In  making  the  determination  that  an 

22  official  case  file  would  not  be  opened  which  would 
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1  allow  us  flexibility  in  our  posture  to  respond  to  the 

2  media,  one  of  the  considerations  that  ~  not  that  we 

3  necessarily  would  have  taken  that  action  anyway.   One 

4  of  the  considerations  was  the  likelihood  that  an 

5  inquiry  would  be  received  and  our  assessment  of  the 

6  degree  and  extent  of  knowledge  outside  the  FBI  that 

7  this  referral  existed  and  the  level  of  interest 

8  outside  the  FBI.    And  I  related  this  to  Mr.  Pettus  to 

9  demonstrate  to  him  what  I  believed  to  be  a  higher 

10  level  of  interest  in  this  referral  by  RTC  than  in 

1 1  previous  referrals. 

12  Q      And  you  believe  that  that  was  a  factor  to 

13  be  considered  in  terms  of  whether  or  not  to  open  up  a 

14  file,  a  case  file? 

15  A      Yes,  because  apparently  since  Jean  Lewis 

16  had  been  redirected  to  this,  considering  that  there 

17  was  an  internal  deadline  placed  upon  her  by  her 

18  superiors,  I  gauged  the  extent  of  knowledge  within 

19  RTC  that  this  referral  existed  to  be  fairly 

20  widespread,  and  from  her  conversations  with  me,  I 

21  also  gauged  the  level  of  interest  of  RTC  to  be  fairly 

22  high  and  in  assessing  a  potential  for  disclosure  and 
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1  the  likelihood  that  the  FBI  would  be  asked  to  respond 

2  as  to  whether  or  not  an  investigation  was  open,  we 

3  deemed  that  to  be  a  possibility. 

4  Q      After  relating  to  --  outlining  these  three 

5  concerns,  did  you  come  to  some  determination  or  make 

6  some  recommendation  to  him  —  come  to  some  agreement 

7  with  him  as  to  the  position  you  would  take  in  terms 

8  of  opening^p  a  case  file? 

9  A      His  position  remained  that  we  would  not 

10  open  a  file,  and  he -- 

1 1  Q      Was  that  your  recommendation  as  well? 

12  A      That  was  my  recommendation. 

13  Q      Now,  was  that  in  any  way  a  reflection  of 

14  the  validity  of  the  referral  or  was  it  just  related 

15  to  the -- 

16  A      It  had  no  bearing  —  1  don't  believe  it  was 

17  based  on  ~ 

18  MR.  BEN-VENISTE:    1  would  object  to  the  use 

19  of  the  term  "validity"  in  this  context,  because  I 

20  don't  know  really  what  that  means. 

21  THE  WITNESS:    The  decision  was  based  on  the 

22  concern  over  disclosure  of  the  existence  of  the 
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1  referral  and  the  desire  to  maintain  a  posture  at 

2  Little  Rock  FBI  that  would  allow  us  to  deny  a  press 

3  inquiry  that  asked  whether  Bill  Clinton  was  under 

4  investigation,  and  thereby  protect  reputations  and  to 

5  not  have  any  influence  on  the  upcoming  presidential 

6  election. 

7  BY  MR.  GICALE: 

8  Q      To  rephrase  the  question  1  asked  earlier, 

9  it  had  nothing  to  do  with  whether  or  not  there  were 

10  allegations  that  could  substantiate  some  federal 

1 1  offenses? 

12  A      Well,  the  only  way  that  --  as  1  understand 

13  your  question,  I  think  the  only  way  1  can  answer  that 

14  is  to  go  back  to  my  earlier  description  of  types  of 

15  suspected  criminal  allegations.   This  was  --  the 

16  allegations  did  not  allege  a  current,  ongoing 

17  activity  that  would  occur  prior  to  the  election  that 
required  immediate  action.    It  alleged  activity  that 
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9     occurred,  I  guess,  about  seven  years  before,  six  to 


seven  years  before,  so  there  was  no  reason  to  have  an 

21  investigation  open.    We  did  not  want  to  diminish  in 

22  any  way  our  ability  to  investigate  the  allegations  in 
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1  the  referral  after  the  election. 

2  In  other  words,  delaying  action  until  after 

3  the  election  we  did  not  feel  would  decrease  any 

4  chance  of  success  in  proving  any  criminal  violations 

5  that  existed. 

6  Q      So  you  had  made  no  conclusions  as  to  the 
substance  of  the  allegations  at  this  point;  your 

8  primary  concern  was  security  with  respect  to  the 

9  names  of  people  involved;  correct? 

10  A      Well,  "substance"  is  a  broad  word.    I 

1 1  believe  the  Little  Rock  FBI  had  concluded  that 

12  certain  conclusions  reached  in  the  referral, 

13  particularly  relative  to  Bill  and  Hilary  Clinton, 

14  while  possibly  true  were  not  necessarily  supported 

15  based  on  solely  the  facts  contained  within  the 

16  referral. 

17  Q      What  about  with  respect  to  the  McDougals 

18  and  Lisa  Anspaugh? 

19  A      Our  opinion  as  to  the  McDougals  and  Lisa 

20  Anspaugh,  based  on  the  information  contained  solely 

21  in  the  referral,  I  believe  that  met  FBI  criteria  for 

22  investigation. 
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1  Q      But  you  determined  that  that  would  take  a 

2  considerable  amount  of  time? 

3  A      That's  correct,  and  the  delay  would  not 

4  impede  us  in  any  way  in  the  future  and  that's  not  to 

5  say  that  areas  other  than  that  couldn't  also  be 

6  examined  in  a  future  investigation. 

7  Q      As  a  result  of  your  recommendation  and 

8  Mr.  Pettus's  decision,  was  this  decision  conveyed  to 

9  FBI  headquarters  in  Washington? 

10  A      Yes,  on  October,  I  believe,  9th,  and  I'm 

1 1  not  sure  if  it  was  prior  to  receiving  the  teletype  or 

12  after,  I  believe  it  was  ~  it  may  have  been  right 

13  after.   I  had  discussed  --  I  believe  it  was  the  9th 

14  because  I  discussed  all  of  the  things  that  I  have 

15  just  mentioned  previously  with  Mr.  Pettus,  and  I 

16  stayed  in  his  office  while  he  spoke  on  the  telephone 

17  with,  my  memory,  is  Larry  Potts  at  FBI  headquarters. 

18  Q      What  do  you  recall  him  telling  Larry  Potts 

19  in  your  presence? 

20  A      He  reviewed  the  information  that  I  just 

2 1  provided  you  about  contacts  with  RTC,  our  Little 

22  Rock's  office  —  or  his  concern  over  the  posture  as 


1  far  as  response  to  inquiries  from  the  media  and  the 

2  fact  that  the  conclusion  that  I  told  you  or  the 

3  preliminary  opinion  that  certain  conclusions  related 

4  to  Whitewater  based  solely  on  the  information 

5  contained  in  the  referral  couldn't  --  I  mean  you 

6  couldn't  really  say  yes  or  no  on  those,  and  also  the 

7  fact  that  waiting  to  do  something  on  this  until  after 

8  the  election  was  not  going  to  hurt  the  chance  for  a 

9  criminal  prosecution. 

10  I  think  it's  very  possible  also  --  and  I 

1 1  apologize,  I  have  left  this  out  as  a  factor  of 

12  discussion  when  you've  previously  asked  me  about 

13  meetings  with  the  United  States  Attorney's  office. 

14  The  fact  that  McDougal  had  previously  been  indicted 

15  and  had  been  acquitted  at  trial  was  part  of  these 

16  discussions  that  occurred  during  the  time  we  received 

17  this  referral. 

18  And  let  me  digress  a  little  bit.    The 

19  Congress  has  authorized,  as  I  understand,  funding  to 

20  the  FBI  specifically  to  investigate  financial 

21  institution  fraud  under  a  statute  called  FIRREA,  and 

22  Congress  periodically  requests  that  the  FBI  provide 
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1  updates  on  its  utilization  of  tiie  resources  that  it 

2  has  approved  and  funded.    As  a  result  of  that,  the 

3  FBI  periodically  surveys  its  field  divisions  to 

4  determine  the  number  of  institutions,  the  number  of 

5  agents  being  utilized  to  work  financial  institution 

6  fraud,  and  that's  evidenced  by  this  Airtel  that  we 

7  looked  at  and  our  response  on  August  26  of  '92. 

8  In  addition  to  that,  during  this  time 

9  period,  it's  my  recollection  that  the  Department  of 

10  Justice  had  received  some  negative  criticism  from 

1 1  Congress  because  its  efforts  in  prosecuting  financial 

12  institution  fraud  cases,  while  successful  in  the 

13  number  of  convictions  obtained,  were  disappointing  to 

14  Congress  in  the  amount  of  fines  and  recoveries;  in 

15  other  words,  we  were  putting  people  in  jail  but  we 

16  weren't  getting  any  money  back  for  the  taxpayers. 
^7  And  I  was  aware  from  talking  to 

1 8  representatives  of  the  U.S.  Attorney's  office  that 

19  the  Department  of  Justice  had  indicated  a  desire  for 

20  the  prosecutors  to  consider  the  likelihood  of 

21  monetary  recoveries  when  they  prioritized  their 

22  investigations. 


10 


1  Chuck  Banks  noted  during  the  meeting  on 

2  9-23,  I  believe  or  some  other  time  around  then,  and  I 

3  believe  I  noted  in  some  document  that  Jim  McDougal 

4  had  court-appointed  counsel  during  his  first  trial, 

5  was  supposed  to  be  living  in  a  trailer  house  and  had 

6  been  prosecuted  before,  so  you  have  the  factors  of 

7  double  jeopardy,  you  had  the  factor  that  there  were 

8  probably  no  assets  to  pursue,  and  his  health  also  I 

9  think  was  in  question.    By  that  I  mean  that  it  wasn't 
the  greatest,  and  if  you  conducted  an  investigation 

1 1  that  lasted  a  year  or  two,  that  his  health  could  be 

12  worse. 

1^  So  I  think  these  are  all  things  that  were 

14  discussed,  maybe  not  to  that  degree  of  detail, 

15  between  Mr.  Pettus  and  Mr.  Potts  as  to  why  there  were 

16  no  reasons  for  us  to  rush  into  something  that  could 

17  possibly  have  a  bad  effect  with  public  disclosures. 

^^  Q      At  the  same  time,  you  were  aware  that  the 

19  department  did  prioritize  insider  abuses  and 

20  financial  institution  fraud;  correct? 

21  A      You  mean  that  was  a  priority  or  they 

22  prioritized  certain  institutions? 
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1  Q      No,  that  was  a  priority,  officers  and 

2  directors. 

3  A      Yes,  yes,  that  was  object  --  obviously  you 

4  want  to  get  the  top  people  that  are  involved. 

5  Q      And  clearly  that  was  part  of  the 

6  allegations  in  this  referral;  correct? 

7  A      No  doubt.   No  doubt. 

8  Q      And  clearly  if  these  allegations  involved 

9  someone  of  importance,  whether  it  be  the  Clintons  or 

10  the  governor  or  the  mayor,  that  would  be  a  factor  to 

1 1  be  considered  as  well;  correct? 

12  A      Correct.    I'm  not  saying  that  the 

13  unlikelihood  of  monetary  recovery  is  a 

14  disqualification  of  conducting  an  investigation, 

15  because  it's  not  and  I  don't  believe  it  should  be. 

16  I'm  saying  that  that  was  a  factor  considered  among 

17  other  factors. 

18  Q      Now,  anything  else  with  respect  to  that,  to 

19  that  factor? 

20  A      To  the  factor  of  ~ 

21  Q      Monetary  recovery.   You  digressed  and  said 

22  this  was  a  concern  that  had  been  ongoing  in  your 


1  discussions  with  the  U.S.  Attorney's  office  and  one  I 

2  gather  was  discussed  with  Mr.  Potts? 

3  A      I  believe  so.    Basically  what  I'm  saying  is 

4  that  if  the  U.S.  Attorney  has  noted  that  as  one  of 

5  the  things  he  has  to  consider  along  with  his 

6  evaluation  of  this  referral,  then  that's  something  we 

7  should  pass  on  to  fully  advise  our  headquarters,  is 

8  that  that  is  part  of  the  decisionmaking  process  of 

9  the  United  States  Attorney. 

1 0  Q      Were  you  present  when  Mr.  Pettus  passed 

1 1  that  along  to  Mr.  Potts? 

12  A      Yes,  even  though,  as  I  stated  before,  I've 

13  tried  to  go  into  detail  of  what  I  told  Mr.  Pettus,  I 

14  have  a  better  recollection  of  what  I  told  him  than 

15  what  I  heard  him  tell  Mr.  Potts,  but  he  told  him 

16  basically,  I  believe,  all  of  the  things  that  I  said, 

17  maybe  not  to  such  detail. 

18  Q      Do  you  recall  any  other  ~  anything  else 

19  that  he  said  to  Mr.  Potts  on  the  phone  call? 

20  A      He  explained  the  reason  we  didn't  want  to 

21  open  an  official  case  file  was  because  we  were 

22  concerned  about  disclosures  that  this  referral 
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1  existed. 

2  Q      Is  there  anything  else  about  that 

3  conversation  you  remember,  at  least  the  one  side  that 

4  you  overheard? 

5  A      It's  my  recollection  that  Mr.  Potts  agreed 

6  and  understood  that  while  we  were  going  to  take 

7  appropriate  action  and  do  the  appropriate  reviews,  he 

8  understood  that  we  would  not  open  an  official  FBI 

9  case  file. 

10  Q      And  that  was  the  extent  of  that 

1 1  conversation  with  Potts  at  that  point  in  time? 

12  A      I  believe  it  was. 

13  Q      Now,  so  as  a  result  of  that  conversation, 

14  you  agreed  not  to  open  up  a  case  file  but  at  least' to 

15  go  review  the  documents,  the  exhibits;  correct? 

16  A      Yes,  that  also  may  have  been  discussed  -- 

17  you  know,  I  didn't  hear  that  part,  but  I  know  that 

18  there  was  no  dispute  over  the  need  for  us  to  review 

19  these  documents  and  the  exhibits  and  do  what  we  could 

20  without  being  overt. 

21  Q      But  that  was  slightly  different  from  the 

22  way  you  left  it  with  the  U.S.  Attorney's  office  on 


10 


1  September  23;  correct? 

2  A      That  was  slightly  different? 

3  Q      The  way  you  left  it  on  September  23  was 

4  that  the  U.S.  Attorney's  office  would  do  an  in-depth 

5  analysis,  they  would  look  at  the  documents,  get  back 

6  to  you? 

7  A      That's  right,  that's  right.    As  a  result  of 

8  this,  we  would  advise  the  U.S.  Attorney's  office  that 

9  we  need  access  to  those  exhibits  and  we  would  --  we 
0     were  asking  to  conduct  a  review,  I  don't  remember  if 

1 1  it  was  after  they  were  through,  but  irregardless  of 

12  what  they  were  doing,  we  wanted  to  review  these 

13  exhibits. 

14  Q      So  that  would  really  be  the  only  difference 

15  between  the  way  things  were  left  with  the  U.S. 

16  Attorney's  office  and  this  teletype?  You  had  agreed 

17  when  you  left  the  U.S.  Attorney's  office  that  you 
would  not,  for  instance,  issue  a  grand  jury  subpoena 
or  not  interview  witnesses;  correct? 

A      Right. 

Q      And  that  basically  was  --  those  were  the 
instructions  of  headquarters  FBI? 
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1  A      It  is  my  understanding  that  Larry  Potts 

2  agreed  with  that,  agreed  with  the  course  of  action 

3  that  Mr.  Pettus  had  taken. 

4  Q      As  a  result  of  this  conversation  with 

5  Potts,  what  is  the  next  thing  you  or  your  agency  did 

6  with  respect  to  this  referral  and  the  eventual  review 

7  of  these  documents? 

8  A      Well,  at  some  point  I  would  have  contacted 

9  the  United  States  Attorney's  office  to  advise  them 

10  that  ~  of  this  direction  we  had  received,  this 

1 1  communication  we  had  received,  and  to  arrange  for 

12  access  to  the  exhibits.   And  then  the  week  of 

13  October  9  through  October  16,  I'm  not  saying  every 

14  day,  but  during  that  period,  myself  and  Financial 

15  Analyst  Hall  conducted  the  review  of  the  exhibits  at 

16  the  U.S.  Attorney's  office. 

17  Q      Now,  let  me  go  back  a  step.    There  was  one 

18  additional  difference.   There  was  some  kind  of  a 

19  deadline? 

20  A      That's  correct.   We  had  a  deadline  of 

21  October  16  to  submit  results  of  the  limited 

22  investigation  and  anticipated  investigative  and 


1  prosecutive  plans.    So  we  were  going  to  do  this 

2  limited  investigation  which  included  review  of  those 

3  exhibits,  and  attempt  to  obtain  concurrence  from  the 

4  United  States  Attorney  of  a  prosecutive  plan. 

5  Q      And  again,  that  was  different  from  the 

6  review  that  you  earlier  indicated  would  take  some 

7  time  if  you  ultimately  wanted  to  complete  the 

8  investigation  of  the  case? 

9  A      That's  correct.   This  review  was  obviously 

10  more  in-depth  than  just  reading  the  referral,  because 

1 1  it  would  allow  us  to  refer  to  the  exhibits  that  were 

12  cited  in  the  referral,  but  it  still  would  not  be  what 

13  I  call  a  full-blown  investigation. 

14  Q      Now,  when  you  called  the  U.S.  Attorney's 

1 5  office,  do  you  know  whether  you  talked  to  Mr.  Banks 

16  or  Mr.  Dodson  at  this  point? 

17  A      No,  I'm  not  sure.    I'm  not  sure  that  this 

18  was  accomplished  ~  things  may  not  always  be 

19  accomplished  in  one  telephone  call.    1  may  have 

20  talked  to  both  of  them.    1  talked  to  one  or  the  other 

21  or  both. 

22  Q      When  you  talked  to  them,  did  you  relate 
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19 

20 


Mr.  Pettus's  conversation  with  Potts  as  well  as  your 

2  conversations  with  Kendrick,  your  first  conversation 

3  in  the  car? 

4  A      Well,  1  don't  know  if  I  related  those  --  I 

5  don't  know  if  I  --  for  certain  that  I  related  those 

6  to  him.    If  I  did,  I  don't  know  that  that  would  have 

7  all  occurred  sometime  between  October  9  and  16.    I 

8  could  have  related  conversations  that  occurred  prior 

9  to  October  9  with  FBI  personnel  or  RTC  personnel.    I 

10  could  have  related  those  conversations  to  Chuck  Banks 

1 1  prior  to  October  9.    Whenever  they  occurred,  any  time 

12  after  they  occurred,  I  could  have  advised  him  if  it 

13  was  natural  during  a  conversation  with  him  and  seemed 

14  to  be  something  that  would  give  him  information  he 

15  needed  to  make  a  decision. 

16  Q      Well,  do  you  recall  shortly  after  receiving 

17  the  call  from  Kendrick  in  the  car,  inquiring  as  to 
whether  or  not  you  had  this  referral  -- 

A      I  believe  that  I  --  you  know,  as  I  think 
about  this,  I  believe  that  I  may  very  well  have  told 

21  Mr.  Banks  about  the  call  from  Kevin  Kendrick,  but  I 

22  can't  be  certain  that  I  did  or  when  I  did.    There  may 

1 

1  be  something  that  would  refresh  my  recollection. 

2  Q      Do  you  recall  eventually  explaining  to 

3  either  Banks  or  Dodson  from  that  office  how  it  was 

4  that  you  received  the  teletype  of  October  9,  1992? 

5  A      Did  I  recall  explaining  to  him  how  I 

6  received  it? 

7  Q      Right,  what  prompted  the  teletype. 

8  A      Yes,  yeah,  I  think  1  did.    1  did  tell  him 

9  about  the  contacts.    I  don't  know  exactly  what  the 

10  conversation  was,  but  1  advised  them  that  we  had 

1 1  received  the  teletype,  that  we  had  received  the 

12  directive  from  headquarters  and  what  the  directive 

13  was.    I  may  have  read  it  to  him. 

14  Q      What  was  their  response  when  you  told  them 

15  this?   Did  they  have  any  disagreement  with  it? 

16  A      They  had  no  problem  with  us  reviewing 

17  exhibits. 

18  Q      Did  they  have  any  problem  with  the 

19  deadline? 

20  A      Well,  the  deadline  was  --  the  deadline 

21  really  was  on  the  FBI  in  Little  Rock.    There  was 

22  eventually  --  Chuck  Banks  did  indicate  that  he  was 
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1  not  under  any  deadlines,  that  the  FBI  communication 

2  to  Little  Rock  putting  a  deadline  on  Little  Rock  did 

3  not  apply  to  him. 

4  He  was  trying  to  be  cooperative  with  the 

5  FBI  so  that  it  could  comply  with  the  deadline  from 

6  headquarters,  but  he  was  —  to  the  extent  that  we 

7  were  to  obtain  a  prosecutive  plan  of  action,  which  we 

8  interpreted  to  be  some  sort  of  even  preliminary 

9  prosecutive  opinion  if  we  could  get  one,  he  did  not 

10  feel  like  he  was  under  a  deadline  of  October  16  to 

1 1  reach  a  conclusion  or  decision  about  a  prosecutive 

12  action.   That's  what  he  related  to  me. 

13  Q      Okay.   Now,  so  that  —  while  he  agreed  that 

14  they  would  cooperate,  in  terms  of  ~  internally,  you 

15  were  asked  to  review  documents  and  come  up  with  a 

16  prosecutive  plan  of  some  sort? 

17  A      Maybe  I  can  put  this  more  succinctly. 

18  Chuck  Banks  told  me  that  as  of  the  16th  of  October, 

19  he  wasn't  sure  that  there  would  be  a  prosecution.   He 

20  had  not  made  that  determination.   This  research  he 

21  talked  about  earlier,  the  double  jeopardy  and  all 

22  those  things,  he  was  still  considering  all  that.   And 
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1  it  may  be  how  ~  there  may  be  a  difference  in  how  we 

2  viewed  a  prosecutive  plan  and  him,  but  he  was  not 

3  committing  to  a  prosecution. 

4  Q      And  you  conveyed  this,  the  fact  that  you 

5  were  to  initiate  this  investigation  in  this  form, 

6  that  you  were  to  review  these  documents  and  that  you 

7  were  to  have  some  kind  of  response  to  FBI 

8  headquarters  by  the  16th;  correct? 

9  A      Correct. 

10  Q      And  he  said  he  would  cooperate  with  the 

1 1  exception  of  assisting  you  in  providing  some  kind  of 

12  prosecutive  plan? 

13  A      Well,  he  didn't  say  when  I  advised  him 

14  that,  that  I'll  cooperate  except  for  this,  that  I 

15  recall.   At  the  end  of  that  period,  we  were -- I 

16  tried  to  ~  before  I  would  respond  to  headquarters  as 

17  to  what  Chuck  Banks's  position  was  or  what  a 

18  prosecutive  plan  was,  1  needed  to  consult  the 

19  prosecutor,  so  I  believe  on  or  about  the  16th,  I 

20  would  have  —  there  would  have  been  some  consultation 

21  I  was  aware  of  where  we  asked  him  abo.i-  probcculive 

22  plans,  and  I  think  that  is  when  ~  someone  around 
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1  that  time  is  when  he  indicated  that  he  didn't  have  to 

2  decide  by  October  16  what  his  prosecutive  plan  was. 

3  Q      So  between  October  9  and  October  16,  you 

4  participated  in  a  review  of  these  300  documents? 

5  A      Yes. 

6  Q      And  how  long  --  how  much  time  was  spent  on 

7  that  review? 

8  A      Oh,  myself  and  the  analyst  spent  at  least 

9  an  eight-hour  day  for  two  or  2-1/2  days.    We  reviewed 

10  every  exhibit. 

1 1  Q      Now,  were  you  doing  that  with  an  Assistant 

12  U.S.  Attorney  at  the  time  or  just  independent  of 

13  them? 

14  A      Independent. 

15  Q      Now,  as  a  result  of  your  review,  and  1 

16  assume  after  your  review  of  these  documents,  you  had 

17  some  meeting  or  some  discussions  with  the  U.S. 

18  Attorney's  office - 

19  A      Yes. 

20  Q      -  prior  to  the  16th? 

21  As  a  result  of  your  review,  did  you 

22  determine  that  the  data  furnished  may  indicate 
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1  crimmal  activity  on  the  part  of  James  and  Susan 

2  McDougal  and  Lisa  Anspaugh? 

3  A      Yes. 

4  Q      Did  you  further  conclude  that  the  available 

5  facts  indicate  elements  of  one  or  more  federal 

6  violations  that  may  exist? 

7  A      Yes. 

8  Q      I'm  showing  you  what's  marked  for 

9  identification  as  Bates  number  526  through  528.    This 
"  is  a  teletype  dated  October  16,  1992  from  FBI  Little 

1 1  Rock  to  the  director.   If  you  want  to  take  a  moment 

12  to  review  it. 

13  A      Yes,  please. 

^^  (Witness  reviewed  the  document.) 

15  Okay,  I've  reviewed  that. 

16  Q      Now,  did  you  prepare  this  or  assist  in  the 

17  preparation  of  it? 

18  A      I  assisted  in  the  preparation  at  a 

19  minimum.    I  may  have  prepared  it.    1  believe  this  is 

20  my  language. 

21  Q      And  does  this  reflect  the  results  of  your 

22  review  during  the  time  period  between  October  9  and 
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1  October  16,  1992? 

2  A      Yes,  it  does.   You  know,  after  reviewing 

3  this,  I  can  state  with  certainty  that  I  prepared 

4  this,  and  this  accurately  reflects  the  views  of  the 

5  FBI.    And  to  the  extent  this  cites  the  views  of  the 

6  U.S.  Attorney's  office,  it  accurately  reflects  our 

7  understanding  of  those  views. 

8  Q      One  of  the  other  things  reflected  in  this 

9  teletype  is  the  fact  that  the  U.S.  Attorney  was 

10  holding  provision  of  a  prosecutive  opinion  regarding 

1 1  those  subjects  in  abeyance;  correct? 

12  A      That's  correct. 

13  Q      And  as  a  resuh  of  that,  your  office 

14  determined  that  you  would  be  in  a  noninvestigative 

15  posture  regarding  the  matter  and  would  not  conduct  a 

16  further  investigation  without  concurrence  of  the  U.S. 

17  Attorney  and  a  positive  prosecutive  opinion;  correct? 

18  A      That's  correct. 

19  Q      Now,  subsequent  to  that  or  maybe  at  about 

20  the  same  time,  Mr.  Banks  wrote  a  letter  to 

21  Mr.  Pettus.    I'm  showing  you  a  document  marked  for 

22  identification  as  1000  through  1001,  a  letter  dated 


1  October  16,  1992  to  Pettus,  to  Mr.  Pettus  from 

2  Mr.  Banks  regarding  criminal  referral  C0004. 

3  Now,  did  you  receive  that  letter  prior  to 

4  sending  out  the  teletype  of  October  16,  1992  or  did 

5  you  receive  that  subsequent? 

6  A      I  was  aware  of  the  information  in  this 

7  letter  prior  to  the  16th,  and  I  believe  that  it  was 

8  received  on  the  16th.    I  can't  be  certain,  but  Chuck 

9  Banks  read  me  like  a  final  draft  of  this  letter. 

10  In  fact,  it  may  be  that  1  went  --  that 

1 1  there  had  been  discussion  about  a  letter,  1  think 

12  there  had  been  discussion,  I  think  1  was  instructed 

13  by  Mr.  Pettus  to  obtain  this  letter  from  the  U.S. 

14  Attorney's  office,  which  would  clearly  state  what 

15  their  position  was  and  allow  us  to  respond  to 

16  headquarters  on  the  16th.    So  I'm  -- 

17  Q      Then  this  letter  was  sent  to  Mr.  Pettus  at 

18  the  request  of  Mr.  Pettus? 

19  A      That's  my  understanding. 

20  Q      You  conveyed  his  request  to  Mr.  Banks,  I 

21  take  it? 

22  A      Well,  he  may  have  conveyed  his  request  to 
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Mr.  Banks  and  then  told  me  to  go  pick  up  the  letter. 

2  Q      I  take  it  from  that  that  there  was  some 

3  kind  of  conference  or  meeting,  after  you  had 

4  responsibility  for  2-1/2  days  of  reviewing  these 

5  documents  and  the  conclusions  that  we  just  discussed, 

6  that  you  just  related  were  discussed  at  some  meeting 

7  prior  to  Mr.  Banks  reading  this  letter  to  you;  is 

8  that  correct? 

9  A      I  don't  recall  a  separate  meeting  now. 
There  were  a  lot  of  meetings,  but  1  believe  there 

1 1  would  have  been  a  meeting  --  I  believe  there  was  a 

12  meeting  to  discuss  what  our  review  was  and  that  the 

13  results  of  our  review  were  communicated  to  Chuck 

14  Banks. 

15  Q      And  then  you  collectively  had  to  determine 

16  what  each  of  you  was  going  to  do,  I  guess,  at  that 

17  point;  correct? 

18  A      I  believe  that  I  informed  Chuck  Banks 

19  sometime  around  the  conclusion  of  the  evaluation  that 

20  I  conducted  of  those  exhibits  of  what  the  findings 

21  were,  and  there  was  nothing  in  my  findings  that 

22  changed  his  position,  that  no  action  would  be  taken 
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1  prior  to  the  election  and  that  he  still  had  not  made 

2  a  decision,  ultimate  decision,  about  prosecution. 

3  Q      Well,  what  findings  are  you  referring  to? 

4  A      Well,  my  findings,  what  I'm  referring  to  -- 

5  the  reason  this  was  sensitive  was  because  the 

6  Clintons'  name  was  in  it.    The  reason  1  believed  and 

7  Mr.  Pettus  told  me  he  believed  that  this  was  being 

8  treated  as  carefully  as  it  was  was  because  of 

9  concerns  of  fairness  to  the  Clintons  and  the  premise 
that  you  asked  me  before  about  whether  something 

1 1  should  be  pursued  if  there's  something  there. 

12  This  review  was  to  determine,  as  I 

13  described  before,  whether  or  not  the  referral  on  its 

14  face  indicated  any  evidence  that  there  was  some 

15  ongoing  activity  that  required  immediate  action  or 

16  was  alleged  or  suspected  a  possible  activity  that 

17  could  be  investigated  at  a  later  date. 

18  And  my  review  partially  was  that  I  saw 

19  nothing  related  to  Whitewater  that  indicated  a 

20  current,  ongoing  situation  that  had  to  be  addressed, 

21  that  the  information  in  there  was  not  sufficient  to 

22  draw  a  whole  lot  of  conclusions  and  that  it  was 
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1  obvious  to  me  that  there  had  been  a  great  deal  of 

2  check-kiting  going  on. 

3  Q      Did  you  also  conclude  that  further 

4  investigation  at  some  point  in  time  would  have  to 

5  occur  before  an  ultimate  determination  could  be  made 

6  as  to  whether  or  not  some  charges  could  be  brought? 

7  A      Well,  of  course,  of  course.   With  any 

8  referral  there  has  to  be  a  full  investigation 

9  conducted.   In  my  experience,  few  referrals  that  are 

10  received  are  sufficient  for  the  U.S.  Attorney  just  to 

1 1  go  proceed  with  a  prosecution  without  an  FBI 

12  investigation. 

13  From  the  standpoint  of  the  FBI,  what  I  was 

14  telling  Mr.  Banks  was  that  I  believed  that  a  criminal 

15  investigation  of  Madison  which  would  encompass  the 

16  information  in  the  referrals  could  bear  fruit  as  far 

17  as  prosecutions,  and  my  judgment  on  that  was  also 

18  tempered  by  the  fact  that  I  had  examined  the  previous 

19  case  file  of  the  unsuccessful  prosecution  of 

20  McDougal,  and  felt  that  there  was  information  in 

21  there  also. 

22 Q      So  you  concluded  that  an  investigation 


1  could  bear  fruit  but  that  it  did  not  have  to  be 

2  conducted  prior  to  November  3,  1992? 

3  A      That's  correct. 

4  Q      And  I  take  it  you  believed  or  Mr.  Pettus 

5  believed  that  since  you  were  not  in  a  position  to 

6  present  some  kind  of  prosecutive  plan  at  that 

7  point  ~  or  withdraw  the  question. 

8  Were  you  in  a  position  to  present  a 

9  prosecutive  plan  to  headquarters  at  that  point  in 

10  time? 

1 1  A      Well,  no,  because  in  his  letter,  Mr.  Banks 

12  says  that  he  believes  it  would  be  helpful  to 

13  reiterate  what  he  had  previously  told  the  FBI,  and 

14  that  was  that  neither  he  nor  his  office  would 

15  participate  in  any  phase  of  an  investigation 

16  concerning  that  referral  prior  to  November  3,  '92, 

17  and  that  pretty  much  negated  any  action  that  the  FBI 

18  could  take  on  that  referral. 

19  Q      So  that  Mr.  Pettus  then  indicated  to 

20  Mr.  Banks  that  if  that  was  his  position,  that  he 

21  would  have  to  --  it  would  be  helpful  to  indicate  that 

22  in  a  letter  so  you  could  take  that  and  bring  it  back 
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to  headquarters  and  explain  to  them? 

2  A      I'm  not  sure  what  Mr.  Pettus  indicated  to 

3  Mr.  Banks.    What  I've  testified  to  is  that  I  believe 

4  it's  possible  that  I  was  dispatched  to  pick  up  this 

5  letter  and  bring  it  back  to  Mr.  Pettus,  and  it's  -- 

6  conversations  of  some  type  probably  --  I  believe 

7  there  was  some  type  of  conversation  --  I  know  there 

8  was  a  conversation  between  me  and  Mr.  Banks  when  I 

9  picked  this  up,  and  I  believe  there  was  a 

10  conversation  between  me  and  Mr.  Pettus  after  1 

1 1  delivered  this  to  him,  because  this  would  have  been  a 

12  factor  in  our  teletype  response  on  October  16. 

13  Q      When  you  picked  up  this  letter,  did  you  fax 

14  this  letter  to  headquarters  FBI? 

15  A      No. 

16  Q      Pardon  me? 

17  A      No. 

18  Q      Why  is  that? 

19  A      Well,  it's  a  letter  to  Mr.  Pettus,  and  I 

20  gave  it  to  Mr.  Pettus.    He  did  not  ask  me  to  fax  it 

21  to  headquarters. 

22  Q      Did  you  have  a  discussion  with  anyone  from 

1 

1  headquarters  FBI  that  date  prior  to  or  subsequent  to 

2  the  teletype  that  was  sent? 

3  A      Did  1  have  a  discussion  with  them  about 

4  this  letter  prior  to? 

5  MR.  BEN-VENISTE:    Why  don't  you  just  show 

6  him  the  teletype. 

7  MR.  GICALE:    He's  got  the  teletype. 

8  THE  WITNESS:    I  don't  recall.   This 
teletype  references  a  telephone  call  from  --  it  says 
director.  Little  Rock,  and  then  a  telephone  call  from 
the  SAC  to  headquarters  on  the  9th.    That's  the  one 
I'm  familiar  with,  the  telephone  call  from  the  SAC  to 
Mr.  Potts  on  the  9th  of  '92. 

BY  MR.  GICALE: 

Q      Are  you  familiar  with  any  phone  calls 
subsequent  to  the  9th,  either  that  you  had  with 
headquarters  or  Mr.  Pettus  had? 

A      I'm  not  personally  familiar  with  the 
contacts  Mr.  Pettus  may  have  had.    I  had  a  follow-up 
contact  of  some  type  with  Kevin  Kendrick. 

Q      When  was  that? 

A      I  don't  know.    Sometime  around  this  time. 
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1  Q      Showing  you  what's  marked  for 

2  identification  as  document  529  through  531,  a 

3  document  dated  October  26,  1992  from  the  director  to 

4  FBI  Little  Rock.    Would  that  be  the  next  conversation 

5  you  had  with  ~  or  well,  next  communication  you  had 

6  with  headquarters,  or  was  there  something  in 

7  between? 

8  (Witness  reviewed  the  document.) 

9  A      I  can't  tell  you  that  I  have  a  specific 

10  recollection  of  certain  specific  conversations,  but  1 

1 1  can  tell  you  that,  for  instance,  this  teletype  that 

12  you  showed  me  was  authored  by  me,  and  it  was  general 

13  practice  that  prior  to  ~ 

14  MR.  BEN-VENISTE:    Which  one  are  we  talking 

15  about? 

16  BY  MR.  GICALE: 

17  Q       10-26-92,  isn't  that  from  the  director  to 

18  FBI  Little  Rock? 

19  A      I'm  sorry.    Yeah,  you're  right,  this  is  a 

20  headquarters  teletype,  10-26-92.    The  standard 

21  practice  was  when  teletypes  would  go  between  Kevin 

22  Kendrick  and  myself,  is  that  we  would  have  a 

120 

1  telephone  conversation  about  the  fact  that  ~  about 

2  whatever  the  substance  was  and  that  a  teletype  was 

3  coming,  and  I  think  some  of  the  teletypes  we  actually 

4  maybe  transmitted  via  facsimile,  and  1  would  call  to 

5  make  sure  he  was  there  to  get  the  teletype. 

6  So  yeah,  I  believe  I  had  conversations  with 

7  him  looking  at  this,  on  or  about  the  16th  in 

8  conjunction  with  that  teletype  being  sent  up,  since  I 

9  think  it  was  supposed  to  be  his  direction,  and  I 

10  asked  him  to  remind  RTC  to  continue  addressing  the 

1 1  other  referrals  that  we  talked  about  before  to  Little 

12  Rock  ~  or  not  referrals,  two  failed  Little  Rock 

13  institutions,  we  wanted  them  to  prioritize  for 

14  examination  and  potential  referral. 

15  This  teletype  is  his  response  to  me, 

16  advising  me  of  what  Ken  Donahue  of  the  RTC  told  him, 

17  and  it's  very  possible  that  Mr.  Kendrick  verbally 

18  advised  me  of  this  information  on  the  phone  before  he 

19  sent  me  this  teletype,  but  1  can't  be  certain. 

20  Q      Well,  but  it  does  reference,  in  any  event, 

21  a  phone  call  with  Kendrick  on  the  16th,  either  just 

22  before  or  just  after  the  teletype  was  sent? 
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1  A      Yes,  yes.    I  feel  very  confident  that  I 

2  would  have  had  a  telephone  conversation  with  Kevin 

3  Kendrick  on  the  16th  in  connection  with  that  teletype 

4  being  transmitted. 

5  Q      Once  you  had  either  verbally  or  by  virtue 

6  of  this  teletype  informed  Kendrick  and  FBI 

7  headquarters  of  your  conclusions  and  your 

8  investigative  posture,  did  Mr.  Kendrick  or  anybody 

9  from  headquarters  indicate  that  they  disagreed  with 

10  that? 

1 1  A  The  posture? 

12  Q  Yes. 

13  A  Not  that  I'm  aware  of. 

14  Q  And  so  how  was  the  matter  left  at  that 

15  point  as  of  the  16th? 

16  A      At  that  point  on  the  16th  of  October,  it 

17  was  left  that  we  would  wait  until  after  November  3. 

18  Q      What  is  the  next  significant  event  that 

19  occurred  with  respect  to  this  criminal  referral?  And 

20  I  take  it  nothing  happened  between  that  time  and 

21  November  3. 

22 A      I  don't  remember  anything  happening  between 
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1  that  time  and  November  3.    The  -- 

2  Q      Between  the  16th  and  --  do  you  remember  any 

3  other  conversations  with  headquarters  or  the  U.S. 

4  Attorney's  office  in  Little  Rock  between  October  16 

5  and  November  3  with  respect  to  this  referral? 

6  A      I  remember  ftirther  conversations  with  the 

7  U.S.  Attorney's  office.    I  couldn't  place  them  before 

8  November  3  with  certainty.   They  may  have  occurred 

9  right  after  November  3. 

10  Q      Do  you  know  whether  or  not  the  U.S. 

1 1  Attorney's  office  had  conveyed  their  position  to  main 

12  Justice? 

13  A      Based  on  what  Chuck  Banks  had  told  me  on 

14  October  16,  or  whatever  date  I  picked  up  that  letter, 

15  I  believe  it  was  the  16th,  it  was  my  understanding 

16  that  he  had  not  conveyed  the  information  in  that 

17  letter  to  DOJ. 

18  Now,  let  me  back  up  because  you've 

19  refreshed  my  recollection.   On  October  6,  Mack  Dodson 

20  advised  me  that  he  and  Mr.  Banks  were  considering 

21  notifying  DOJ,  that  they  had  received  this  referral, 

22  and  he  made  reference  to  some  type  of  hot  line,  was 
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1  what  he  called  it,  that  DOJ  maintained  for  either 

2  high  profile  referrals  or  high  profile  cases,  and  he 

3  expressed  to  me  that  they  were  considering  notifying 

4  DOJ  via  this  hot  line  mechanism,  but  I'm  not  certain 

5  whether  or  not  that  occurred.   At  least  at  this 

6  moment,  I  can't  tell  you  if  I  ever  knew  for  certain. 

7  Q      And  -- 

8  A      And  then  ~  okay.   And  back  on  to  continue 

9  answering  your  question,  on  the  16th,  Chuck  Banks 

10  noted  to  me  that  there  had  been  communications 

1 1  between  Department  of  Justice  to  FBI  headquarters  to 

12  FBI  Little  Rock,  to  his  office,  but  there  had  been  no 

13  communications  from  the  Department  of  Justice 

14  directly  to  his  office,  and  I  don't  ~  so  1  don't  -- 

15  that's  all  I  really  know  about  what  he  had  told  DOJ 

16  at  that  time. 

17  Q      So  he  had  not  received  any  direct 

18  communications,  he  was  noting  that  the  communications 

19  had  gone,  as  you  just  had  described  them,  eventually 

20  to  him  but  not  directly  through  DOJ? 

21  A      It  was  noted  by  both  of  us,  1  don't  know 

22  who  —  it  was  discussed. 

124 

1  Q      Did  he  express  some  ~  was  he  critical  of 

2  that  process  or  did  he  express  some  criticism  of  that 

3  process? 

4  A      He  ~  well,  this  is  my  interpretation  of 

5  what  he  thought,  but  I  think  that  he  was  at  least 

6  mildly  critical  of  that  ~  no,  sorry.    I  believe  he 

7  told  me  he  didn't  understand  why  he  had  not  been 

8  contacted  directly. 

9  Q      What  is  the  next  significant  event  that  you 

10  recall  occurring  with  regard  to  this  referral  after 

11  November  3,  1992? 

12  A      At  some  point  after  November  3,  1992,  I  had 

13  a  discussion  with  Mr.  Banks  and  asked  him  if  we  were 

14  going  to  initiate  an  investigation  of  Madison. 

15  Q      I'm  sorry,  if  you  were  going  to  or 

16  whether  ~ 

17  A      Whether  we  were,  if  we  were,  I  don't  know 

18  what  I  said  back  then.    I  wanted  to  know  if  we  could 

19  expect  to  receive  a  positive  prosecutive  opinion. 

20  Q      What  was  his  response? 

21  A      He  indicated  that  he  was  leaning  toward 

22  referring  that  to  Department  of  Justice  for  their 
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1  consideration. 

2  Q      Did  he  explain  why? 

3  A      Yes,  he  did.    He  I  think  recounted  the 

4  previous  discussions  we'd  had  about  the  facts 

5  surrounding  Madison  Guaranty  Savings  &  Loan;  by  that, 

6  I  mean  potential  for  recoveries,  potential  double 

7  jeopardy,  that  sort  of  thing. 

8  He  said  that  he  feared  that  if  he 

9  conducted  --  if  he  conducted  an  investigation  or 
prosecution,  that  as  basically  a  lame  duck  United 

1 1  States  Attorney  --  because  he  intended  to  gracefully 

12  leave  rather  than  being  asked  to  leave  --  that  he 

13  felt  like  that  the  office  of  U.S.  Attorney  in  Little 

14  Rock  would  come  under  criticism  from  Jim  McDougal 

15  that  the  investigation  was  politically  motivated,  and 

16  he  recounted  for  me  the  previous  prosecution  of  Jim 

17  McDougal  where  Chuck  Banks  said  Jim  McDougal  had  made 

18  numerous  allegations  that  there  was  some  political 

19  motivation  to  the  prosecution. 

20  Mr.  Banks  said  that  given  the  fact  that  the 

21  Democratic  administration  had  been  elected.  Bill 

22  Clinton,  and  he  was  a  Republican  appointee,  that 
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1  there  could  very  likely  be  allegations  that  him 

2  pursuing  this  case  was  a  sour  grapes  retaliation  move 

3  and  he  felt  like  that  would  be  detrimental  to  the 

4  U.S.  Attorney's  office  in  Little  Rock  and  would 

5  impede  its  ability  to  function  in  other 

6  investigations  and  have  the  public  perceive  it  as  a 

7  fair  office  and  a  fair  institution. 

8  He  also  noted  that  since  he  intended  to 

9  leave  and  a  successor  whose  identity  he  was  not  aware 

10  of  would  be  named  and  this  was  a  very  high  profile 

1 1  matter,  he  was  not  entirely  comfortable  making  a 

12  prosecutive  decision  that  would  obligate  a  person  who 

13  would  come  in  after  him  to  a  high  profile 

14  investigation  if  they  had  had  no  input  in  determining 

15  whether  it  should  be  opened. 

16  And  because  of  that,  he  felt  like  the  best 

17  course  of  action  was  to  refer  this  to  career 
Department  of  Justice  employees  who  he  indicated  were 
in  general  viewed  as  less  political  than  the  United 
States  Attorney  appointees  around  the  country. 

He  also  assured  me  that  he  wasn't  running 
fi-om  this  because  of  who  was  involved,  but  he  felt 
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1  like  for  the  sake  of  the  reputation  of  his  office, 

2  that  that  would  be  the  correct  course  of  action. 

3  Q      How  soon  after  the  election  did  this 

4  conversation  occur? 

5  A      I  can't  place  it  right  now. 

6  Q      So  as  a  result  of  that  conversation,  did  he 

7  indicate  that  he  was  going  to  send  some  kind  of 

8  letter  or  a  request  to  the  Department  of  Justice  to 

9  have  them  take  over  this  case  or  look  into  this  case? 

10  A      1  couldn't  say  for  sure  what  he  said  about 

1 1  that. 

12  Q      Well,  how  was  the  file  left  in  your 

13  respective  offices  at  that  point,  the  status  of  the 

14  investigation? 

15  A      There  was  still  no  official  separate  case 

16  opened,  and  the  serials,  the  documents  that  1  had,  1 

17  believe  I  maintained  in  my  safe. 

18  Q      By  this  point  in  time,  did  you  also  have  a 

19  copy  of  the  exhibits  or  did  you  just  have  -- 

20  A      No,  I  don't  believe  that  we  had  the 

21  exhibits.    We  did  not  receive  copies  of  the  exhibits, 

22  to  my  recollection,  and  I  do  not  believe  that  we 
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1  received  the  original  exhibits. 

2  Q      I  take  it  that  you  informed  Mr.  Pettus  of 

3  Mr.  Banks's  position  on  this? 

4  A      I  don't  have  a  specific  recollection. 

5  Mr.  Pettus  was  transferred  out  of  Little  Rock,  I 

6  believe,  in  early  December  of  1992.    He  actually  had 

7  been  promoted  and  that  was  actually  his  departure 

8  date,  so  if  the  conversation  occurred  —  the  election 

9  was  November  3.    If  the  conversation  occurred  with 

10  Chuck  Banks  in  December,  Mr.  Pettus  would  not  have 

1 1  been  ~  we  may  not  have  had  an  SAC,  we  may  have  just 

12  had  an  acting  ~  the  ASAC  may  have  been  functioning 

13  as  the  SAC. 

14  So  1  can't  place  the  time  he  told  me  that. 

15  It  was  sometime  after  the  election  and  sometime  prior 

16  to  when  he  left  office. 

17  Q      In  any  event,  whoever  was  there,  did  you 

18  convey  this  information  and  make  some  determination 

19  as  to  what  you  would  do  next  with  respect  to  your 

20  file  or  the  nonfile? 

21  A      I  think  --  you  know,  I  think  I  did  convey 

22  that  to  the  ASAC  and  the  SAC. 
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1  Q      What  about  FBI  Washington? 

2  A      I  don't  recall  doing  that. 

3  Q      So  it  was  just  returned  to  the  drawer  and 

4  you  moved  on  to  other  things,  I  take  it? 

5  A      I  was  already  on  to  other  things. 

6  Q      What  is  the  next  significant  event  that 

7  occurred  after  that? 

8  (Witness  conferred  with  counsel.) 
(Whereupon,  at  1:11  p.m.,  the  deposition 

was  recessed,  to  be  reconvened  at  2:10  p.m.  this  same 
day.) 
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1  AFTERNOON  SESSION  (2:10  p.m.) 

2  Whereupon, 

3  STEVEN  D.  IRONS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  ftirther  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  GICALE: 

8  Q      Mr.  Irons,  before  I  ask  you  a  few  more 
questions  -  a  number  of  other  questions  with  respect 
to  events  that  occurred  after  November  of  1992,  from 
January  1992  to  the  present,  what  has  been  your 
position  in  the  Little  Rock  FBI  office? 

A      I've  been  the  supervisor  of  the 
white-collar  crime  squad. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

1 1  Q      And  as  a  special  agent  in  Little  Rock,  did 

12  you  concentrate  in  any  particular  crime  area?  Was  it 

13  bank  fraud? 

14  A      Yeah,  I  spent  almost  that  entire  period 

15  working  the  failure  of  a  savings  and  loan  in  Little 

16  Rock. 

17  Q      What  about  the  period  between  December  '80 

18  and  June  of  1990? 

19  A      The  majority  of  the  time  was  spent 

20  investigating  white-collar  crime.   Some  of  that  was 

21  spent  investigating  bank  fraud. 

22 

132 
1 
2 

3  MR.  BEN-VENISTE:    I'm  sorry.    I  didn't  get 

4  those  dates. 

5  THE  WITNESS:    From  March  of  1980  until 

6  December  of  1980. 

7  BY  MR.  GICALE: 

8  Q      Any  particular  squad? 

9  A      White-collar  crime. 
10 

11 
12 
13 
14 
15 
16 
17 
18 
19 

20  Q      Now,  when  we  left  —  one  other  thing.    Did 

21  you  go  there  right  after  college? 

22  A      No,  I  worked  for  Arthur  Andersen,  a  public 
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accounting  firm,  in  Tulsa  from  my  graduation  in  June 

2  of '79. 

3  Q      Which  firm  was  that  again? 

4  A      Arthur  Andersen  &  Company. 

5  Q      From  June  '79  to  November  '79? 

6  A      Yes. 

7  Q      1  take  it  you  have  a  degree  in  accounting? 

8  A      Yes. 

9  Q      Now,  before  we  left  for  the  break,  we  had 
discussed  the  fact  that  after  the  election,  you  had 

1 1  discussion  with  Mr.  Banks  with  respect  to  the 

12  investigation,  he  indicated  that  his  intention  was  to 

13  forward  it  to  the  Department  of  Justice  and  you 

14  indicated  that  you  filed  --  your  file  stood  --  your 

15  investigation  or  file  stood  the  same  way  that  it  had 

16  prior  to  the  election,  there  was  no  technical  open 

17  file  on  the  matter  in  Little  Rock  and  they  were  was 

18  just,  I  guess,  kept  in  some  kind  of  a  secure  area  in 

19  your  office? 

20  A      That's  correct. 

21  Q      What  is  the  next  significant  event  that 

22  occurred  with  respect  to  that  referral? 
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1  A      You're  asking  me  the  next  event  that 

2  happened  in  the  handling  of  that  referral? 

3  Q      Yes.    Do  you  recall  anything  happening,  for 

4  instance,  in  the  balance  of  1992? 

5  A      We're  talking  about  action  1  took  on  the 

6  referral? 

7  Q  Well,  action  you  took  or  you  are  aware  that 
someone  else  took,  either  the  RTC  or  Department  of 
Justice. 

A      Well,  the  RTC  had  --  1  had  contacts  from 
the  RTC  concerning  the  referral  between  the  period 
October  of  '92  and  into  '93. 

Q      What  were  the  nature  of  those  contacts? 

A      Jean  Lewis  was  attempting  to  determine  the 
status  of  the  referral. 

Q      What  did  you  tell  her? 

MR.  BEN-VENISTE:    Could  we  fix  some  dates? 
THE  WITNESS:    Around  September  18,  Jean 
Lewis  had  a  conversation  with  me  about  when  a 
decision  would  be  made,  and  I  told  her  that  there 
would  be  a  meeting  with  the  FBI  office  and  the  United 
States  Attorney's  office,  and  I  told  her  that  I  would 
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1  not  be  able  to  confirm  for  her  when  the  meeting  took 

2  place  and  that  I  was  not  going  to  be  able  to  relay  to 

3  her  what  the  result  of  the  meeting  was.   And  I  had 

4  indicated  to  her  that  because  of  the  sensitivity  of 

5  this  referral  and  the  people  involved,  it  was  being 

6  handled  more  discretely  or  with  great  care,  an  even 

7  greater  degree  of  care. 

8  BY  MR.  GICALE: 

9  Q      Subsequent  to  September  18,  1993,  did  you 

10  have  any  other  contacts  with  Jean  Lewis  with  respect 

1 1  to  this  referral? 

12  A      She  spoke  to  me,  I  believe,  in  October  of 

13  '92  and  told  me  that  she  had  heard  ~ 

14  Q      I'm  sorry,  the  date  --  September  18,  1992; 

1 5  correct? 

16  A      Yes. 

17  Q      I  think  I  might  have  stated  '93. 

18  MR.  BEN-VENISTE:    Don't  you  want  to  hear 

19  about  '92  first? 

20  BY  MR.  GICALE: 

21  Q      I  do.    I  just  wanted  to  correct  the 

22  record  — 
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1  A      The  referral  came  in  '92;  right? 

2  Q      Right. 

3  A      Yeah,  I'm  talking  about  '92. 

4  Q      So  September  18,  1992  is  when  you  had  a 

5  conversation  with  her  and  you  told  her  there  was  a 

6  meeting  but  you  couldn't  give  her  the  date,  and 

7  then  -- 

8  A      And  I  told  her  that  I  wasn't  going  to  be  in 

9  a  position  to  give  her  status  reports. 

10  Q      Was  not? 

11  A      Was  not. 

12  Q      Right. 

13  A      And  told  her  it  was  because  of  the 

14  sensitivity  and  the  fact  that  it  was  being  closely 

15  held  within  the  offices. 

16  Q      Then  you  started  to  say  that  you  had  some 

17  conversation  with  her  in  October  of  1992. 

18  A      1  believe  in  October,  it  could  have  been 

19  November,  1  had  a  telephone  conversation  with  her. 

20  It  was  October  or  November,  I  believe. 

21  Q      Do  you  know  whether  it  was  before  or  after 

22  the  elecfion? 
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1  A      I'm  not  sure  if  it  was  before  or  after  the 

2  election  right  now.    I'm  not  sure. 

3  Q      Do  you  know  whether  it  was  before  or  after 

4  the  Banks  October  16  letter? 

5  A      I  believe  it  was  after  the  October  16 

6  letter.   And  she  advised  me  that  she  had  heard  from 

7  her  superiors  that  the  FBI  in  Washington  had  told  the 

8  RTC  in  Washington  that  the  referral  had  no  merit. 

9  MR.  BEN-VENISTE:    I'm  sorry,  I  didn't  hear 

10  that. 

1 1  (The  reporter  read  the  record  as  requested.) 

12  BY  MR.  GICALE: 

13  Q      Now,  did  she  indicate  to  you  who  from  the 

14  FBI  had  told  who  in  the  RTC  --  who  from  the  FBI  in 

15  Washington  had  told  whom  in  the  RTC  in  Washington 

16  that  the  referral  had  no  merit? 

17  A      No. 

18  Q      What  was  your  response  to  that? 

19  A      I  explained  to  her  that  from  my  reading  of 

20  the  referral,  that  in  relation  to  Whitewater,  which  I 

21  believed  was  the  most  significant  part  of  that 

22  referral  for  everybody  concerned,  that  my  review  had 
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1  not  resulted  in  my  complete  endorsement  of  some 

2  conclusions  reached  regarding  the  extent  of  certain 

3  parties'  knowledge. 

4  And  I  believe  I  may  have  related  to  her 

5  some  of  the  reasoning  that  the  --  some  of  the  factors 

6  that  the  U.S.  Attorney's  office  would  have  to 

7  consider,  such  as  the  previous  prosecution,  and  I 

8  believe  I  --  I  can't  be  certain,  but  I  have  some 
recollection  that  this  might  have  been  between  the 
16th  and  the  election.   And  I  indicated  to  her  that 
she  should  --  I  felt  like  that  it  would  be  obvious  to 
her  why  we  would  not  take  action  prior  to  November 
3.    I  can't  be  certain  that  this  call  didn't  happen 
after  the  election.   I'm  just  not  sure  right  now. 

Q      You  stated  to  her  it  would  be  obvious  or 
you  felt  -- 

A      I  told  her  that  I  thought  it  was 
unrealistic  for  her  to  expect  us  to  take,  you  know, 
any  kind  of  action  that  would  be  ill-advised  based  on 
the  nearness  of  the  election. 

Q      What  was  her  response? 

A      My  recollection  is  she  said  she  understood 
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1  that. 

2  Q      Was  that  the  extent  of  your  conversation? 

3  A      I  believe  that  in  that  same  conversation  I 

4  told  her  that  in  order  to  make  determinations  that 

5  certain  additional  information  could  be  provided  with 

6  referrals,  for  instance,  when  a  referral  cites  a  loan 

7  as  a  key  element  of  a  suspected  criminal  —  event  of 

8  criminal  conduct,  that  in  evaluating  the  prosecutive 

9  potential  of  that  set  of  circumstances,  that  it  would 

10  be  helpful  if  we  received  information  relating  to  the 

1 1  loan  file,  loan  payment  history,  the  more  detailed  — 

12  in  other  words,  the  more  details  the  better. 

13  And  I  believe  she  indicated  she  would  try 

14  to  provide  more  details  on  future  referrals,  and  I'm 

15  not  certain  if  she  indicated  an  intention  to  provide 

16  more  details  on  this  referral,  but  it  was  just  a 

17  general  conversation  with  her  where  I  was  telling  her 

18  the  kinds  of  things  that  could  be  included  in 

19  referrals  that  would  be  helpful  to  us  in  our 

20  decisionmaking  process. 

21  Q      And  at  that  time,  did  you  think  that  that 

22  kind  of  information  would  be  of  assistance  to  you 


1  with  respect  to  that  particular  referral? 

2  A      I  believe  so.    For  instance,  if  a  loan  is 

3  mentioned  in  a  referral  and  then  there  is  a 

4  suggestion  that  criminal  conduct  is  involved  in  the 

5  circumstances  surrounding  that  loan,  I'm  aware  from 

6  my  previous  experience  that  if  you  know  for  a  fact 

7  that  the  loan  has  been  written  off  as  a  loss  and  you 

8  know  the  amount  of  the  loss  and  you  know  that  the 

9  bank  has  attributed  the  loss  to  the  actions  of  a 

10  particular  party,  that  that  information  at  the  front 

1 1  end  is  sometimes  ~  is  often  helpful  to  the 

12  prosecutor. 

13  And  by  that,  1  mean  if  a  loan  was  written 

14  off,  if  the  loss  was  large  and  met  their  general 

15  prosecutive  guidelines  and  there  had  been  some 

16  determination  by  some  other  body  as  to  suspected 

17  responsibility  for  the  loss,  in  my  experience  that 

18  has  made  prosecution  more  attractive  to  federal 

19  prosecutors. 

20  Q      Earlier,  1  indicated  to  you  that  --  I 

21  referenced  the  fact  that  one  of  the  allegations  in 

22  the  referral,  C0004,  was  an  allegation  that  loan 


140 


6845 

141 

1  proceeds  had  been  diverted.   Do  you  recall  that? 

2  A      Yes. 

3  Q      Would  it  have  been  of  assistance  to  you  to 

4  have  more  records  with  respect  to  that  transaction  to 

5  determine  whether  or  not  there  was  any  viability  to 

6  prosecute  that  federally? 

7  A      If  that  was  an  area  that  would  have  been 

8  investigated  or  authorized  for  prosecution  by  the 

9  United  States  Attorney's  office,  that  would  be 
something  that  we  would  want  to  round  that  out.    That 

1 1  would  be  part  of  the  investigative  process  I 

12  described  that  might  take  up  to  a  year  where  you 

13  obtain  those  records,  trace  outpayments,  that  sort  of 

14  thing. 

15  Q      Was  anything  further  said  with  respect  to 

16  the  status  of  the  referral  or  any  information  that 

17  you  thought  you  would  need  with  respect  to  the 

18  referral  or  other  referrals  at  that  point? 

19  A      I  don't  remember  anything  else. 

20  Q      When  is  the  next  time  you  had  a 

21  conversation  with  Jean  Lewis  or  someone  from  the  RTC 

22  with  respect  to  this  referral? 
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1  A      Well,  I  can't  be  certain  of  the  next 

2  conversation  with  Jean  Lewis.    She  contacted  me  in 

3  the  spring  of  '93  to  tell  me  that  the  RTC  had 

4  received  a  Freedom  of  Information  Act  request 

5  concerning  something  in  the  referral,  either  a 

6  company  name  or  a  person's  name  or  maybe  both,  that 

7  she  had  received  an  FOl  request  from  I  believe  an 
Arkansas  newspaper  regarding  some  bit  of  information 
that  was  identical  or  similar  to  what  was  in  the 
referral. 

Q      Why  was  she  calling  you  about  that? 

A      She  was  checking  up  with  me,  as  I  recall, 
to  see  if  responding  to  that  FOl  request  would  hinder 
an  FBI  investigation. 

Q      And  what  was  your  response  to  her? 

A      1  told  her  that  I  believe  that  --  in  that 
conversation,  1  believe  she  said  that  she  may  have 
called  the  United  States  Attorney's  office  and  they 
suggested  that  she  be  governed  --  since  she  was  an 
RTC  employee,  that  she  be  governed  by  RTC's 
guidelines  on  dealing  with  FOl  requests.   And  1 
suggested  to  her  that  that  would  be  my  advice  also. 


6846 

143 

1  Q      I'm  going  to  show  you  what's  marked  for 

2  identification  as  Bates  number  1536.    It's  a 

3  memorandum  from  you  to  SAC  Little  Rock  dated 

4  January  6,  1993.    Is  this  the  conversation  that 

5  you're  referring  to  in  the  spring  of  1993? 

6  A      Yes,  it  is. 

7  Q      Does  this  refresh  your  recollection  as  to 

8  what  occurred  in  that  conversation? 

9  A      Yes. 

10  Q      And  your  memorandum  to  your  supervisor  with 

1 1  respect  to  that  conversation;  correct? 

12  A      Yes. 

13  Q      Now,  the  supervisor  at  that  point  was 

14  Mr.  Satkowski,  in  January? 

15  A      If  he  had  arrived,  it  was  Mr.  Satkowski. 

16  He  had  been  named  as  the  special  agent  in  charge. 

17  I'm  not  sure  what  date  he  arrived. 

18  Q      Now,  up  to -- from  the  time  of  the  election 

19  to  this  point,  you  just  described  the  contacts  you 

20  had  with  Jean  Lewis.    Did  you  have  any  other  contacts 

21  with  headquarters  FBI  or  main  Justice  with  respect  to 

22  this  case? 
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1  A      I  can't  recall  any  contacts  with  main 

2  Justice  during  1992,  or  --  the  first  contact  I  had 

3  with  main  Justice  that  I  recall  is  when  I  met  Don 

4  Mackay  in  November  of  '93. 

5  Q      And  are  you  aware  of  any  contacts  that  the 

6  U.S.  Attorney's  office  in  Little  Rock  may  have  had 

7  with  the  Department  of  Justice  during  this  time 

8  period,  from  after  the  election  to  January  of  1993? 

9  A      Other  than  as  I  said  before,  Chuck  Banks 

10  had  indicated  that  he  was  leaning  toward  sending  this 

1 1  thing  to  DOJ.    I  don't  know  when  he  did  that  or 

12  exactly  what  he  did.    1  can't  remember  that  now,  but 

13  if  he  did  that,  then  that  could  have  occurred  between 

14  January  and  the  time  he  left,  which  I  think  was 

15  March,  in  March  of  '93. 

16  Q      Do  you  know  whether  or  not  he  ultimately 

17  sent  a  letter  to  the  Department  of  Justice  requesting 

1 8  that  he  and  his  office  be  recused  from  the  matter  and 

19  that  it  be  handled  --  a  decision  be  handled  by  the 

20  Department  of  Justice? 

21  A      I  feel  like  I  know  that.    I'm  not  sure  that 

22  I  knew  that  from  him.    I  may  have  heard  that  from 
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1  Jean  Lewis. 

2  Q      Do  you  recall  whether  or  not  you  received  a 

3  copy  of  the  letter  to  the  Department  of  Justice  that 

4  he  sent? 

5  A      I  don't  recall  receiving  a  letter,  copy  of 

6  any  letter. 

7  Q      Did  he  --  you  say  you  knew  that  from  Jean 

8  Lewis? 
A      I  feel  like  I  knew  that  at  some  point.    I 

don't  know  when  I  first  knew  that.    I'm  not  sure  how 
I  learned  it.    It  might  have  been  from  Jean  Lewis, 
because  she  was  trying  to  keep  track  of  this 
referral. 

Q      When  did  you  ultimately  --  do  you  know 
approximately  when  you  ultimately  learned  that  it  was 
sent  to  main  Justice  by  Mr.  Banks's  office? 

A      No. 

Q      After  January  of  1993,  when  is  the  next 
time  that  you  recall  either  talking  to  Mr.  Banks's 
office  or  Jean  Lewis  or  somebody  from  RTC  or  somebody 
from  headquarters  FBI  involving  this  matter? 

A      Whenever  the  conversation  occurred  with 
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1  Chuck  Banks  where  he  indicated  that  he  was 

2  considering  sending  this  to  DOJ,  whenever  it  was  that 

3  that  occurred.   I  don't  remember  any  more 

4  conversations  with  him  after  that  up  until  the  time 

5  he  left  or  after  he  left.    1  may  have  discussed  it 

6  with  him  a  year  or  two  after  he  left  in  passing,  but 

7  I  don't  remember  any  conversations  after  that. 

8  When  he  indicated  to  me  that  he  was  leaning 
towards  sending  it  to  DOJ,  that's  the  last  time  I  can 
recall  talking  to  him  about  that.    He  may  have 
confirmed  to  me  that  he  did  that,  but  I  don't 
remember  that  he  did  that. 

Q      Okay.    What  about  Mr.  Dodson  or  someone 
else  from  the  office;  for  instance,  Mr.  Jackson? 

A      I'm  not  sure. 

Q      Now,  the  review  process  that  occurred  in 
'92,  with  respect  to  the  U.S.  Attorney's  office  in 
Arkansas,  did  that  include  any  other  assistants  other 
than  Mr.  Dodson  and  Mr.  Banks,  the  U.S.  Attorney, 
Mr.  Banks? 

A      At  the  time  I  don't  recall  being  aware  that 
it  involved  anyone  besides  Chuck  Banks  and  Mack 
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1  Dodson.    I  subsequently  learned  in  1993  that  Fletcher 

2  Jackson  was  involved  in  the  review,  and  that's  from 

3  Fletcher  Jackson  telling  me  that  he  was  involved  in 

4  the  review. 

5  Q      So  from  the  time  that  Mr.  Banks  left  ~  and 

6  he  left  the  end  of  February,  1  believe,  end  of 

7  February  1993  ~  what  is  the  next  action  that  you 

8  recall  occurring  with  respect  to  this  referral?  And 

9  when  I  refer  to  "action,"  whether  it  be  a  contact 

10  with  Jean  Lewis  or  the  RTC  or  FBI  headquarters  or 

1 1  DOJ. 

12  A      As  I  answered  before,  Jean  Lewis  may  have 

13  been  the  one  that  told  me  that  the  referral  had  been 

14  sent  to  the  Department  of  Justice.    If  she  wasn't  the 

15  one  that  first  told  me,  she  could  have  subsequently 

16  had  a  conversation  with  me  about  the  same  topic. 

17  Q      So  at  that  point  you're  still  in  a 

18  noninvestigative  mode  awaiting  a  prosecutive  opinion 

19  fi-om  the  U.S.  Attorney's  office? 

20  A      The  FBI  is.    At  some  point,  Jean  Lewis 

21  indicated  that  there  would  be  additional  referrals  on 

22  Madison,  but  the  last  action  —  the  last  subject  of 
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1  action  the  FBI  took  was  during  the  week  of  October  9 

2  or  16  when  we  read  the  exhibits. 

3  Q      When  is  the  next  action  that  you  recall 

4  being  taken  with  respect  to  this  matter,  this 

5  referral? 

6  A      Jean  Lewis  —  well,  actually  her  contacts 

7  were,  I  think,  related  to  the  upcoming  referrals. 

8  Q      Just  to  fast  forward  us  a  moment,  would 

9  that  have  been  in  July  of  '93,  July  or  August  of 

10  1993,  or  was  it  sooner  than  that? 

11  A      It  was  July  21,  1993.    There  was  a 

12  conversation  on  July  21,  1993  with  Jean  Lewis  where 

13  she  told  me  that  additional  referrals  would  be  sent 

14  on  Madison. 

15  Q      Now,  from  January  --  the  end  of  February  to 

16  July  21,  1993,  were  there  any  contacts  between  your 

17  office  and  the  RTC  or  U.S.  Attorney's  office? 

18  A      There  were  no  contacts  that  I  recall 

19  between  my  office  and  the  United  States  Attorney's 

20  office.   There  were  no  contacts  that  I  recall  between 

21  our  office  and  Little  Rock  and  our  headquarters,  but 

22  because  I  deal  with  RTC  routinely  in  my  job  on 
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referrals  that  have  already  been  sent  and  may  be 

2  sent,  I  can't  --  I  feel  like  there  were  contacts 

3  between  the  FBI  and  RTC,  but  I  just  can't  say  for 

4  certain  that  this  referral  was  discussed. 

5  Q      Now,  at  the  time  you  were  advised  of  the 

6  new  referrals  by  Jean  Lewis  in  July  of  1993,  did  you 

7  urge  Jean  Lewis  to  provide  you  information  or  the  FBI 

8  with  information,  further  --  did  you  urge  her  to 

9  provide  the  FBI  with  further  information  with  respect 

10  to  those  referrals? 

1 1  A      The  conversation  ~  yes. 

12  Q      Now,  why  was  that  at  that  point  in  time? 

13  Why  did  you  request  that  additional  information  at 

14  that  point  in  time? 

15  A      I  had  developed  an  interest  in  Madison 

16  Guaranty  Savings  &  Loan  independent  of  information 

17  contained  in  the  referral  she  had  sent  in  1992,  and 

18  on  July  21,  investigative  action  was  taken  that 

19  resulted  in  me  deciding  that  we  were  at  a  point  in 

20  that  investigation  - 

21  Q      In  which  investigation? 

22 A      In  the  investigation  I  was  referring  to. 
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1  the  investigation  I  just  referred  to,  and  I  felt  like 

2  we  had  reached  a  point  in  that  investigation  where  it 

3  would  not  compromise  the  particular  investigative 

4  techniques  that  we  anticipated  to  contact  RTC  and  ask 

5  about  the  existence  of  certain  files. 

6  Q      All  right.    So  another  investigation  --  off 

7  the  record. 

8  (Discussion  off  the  record.) 
BY  MR.  GICALE: 

Q      In  July  of  1993,  you  were  investigating  -- 
there  was  some  other  investigation  ongoing.    What  was 
the  nature  of  that  investigation? 

A      That  was  a  government  fraud  investigation 
involving  the  Small  Business  Administration  and 
specifically  included  a  company  named  Capital 
Management  Services  and  its  owner,  David  Hale. 

Q      Now,  as  a  result  of  that  investigation,  you 
determined  that  you  needed  --  was  it  at  that  point  in 
time  that  you  decided  to  open  up  a  file  with  respect 
to  Madison  Guaranty? 

A      The  file  on  Madison  Guaranty  wasn't  opened 
at  that  time. 
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1  Q      As  a  result  of  that  investigation,  you  -- 

2  MR.  BEN-VENISTE:    As  a  result  of  what 

3  investigation? 

4  BY  MR.  GICALE: 

5  Q      The  Hale  investigation  that  he  just 

6  referenced. 

7  MR.  BEN-VENISTE:    Well,  there  is  no 

8  result.   That's  the  problem  here.   We're  not  getting 

9  into  the  result,  pursuant  to  our  agreement.   Maybe 

10  you  could  rephrase  it. 

11  BY  MR.  GICALE: 

12  Q      I'll  rephrase  it.   No.    Because  of  the  Hale 

13  investigation,  you  obtained  some  leads  or  an  interest 

14  in  pursuing  some  other  individuals  or  organizations? 

15  MR.  BEN-VENISTE:    As  1  understand  the 

16  testimony,  as  a  result  of  another  investigation  he 

17  was  conducting,  he  made  inquiry  of  the  RTC  as  to  the 

18  existence  of  certain  files  within  their  possession. 

19  Is  that  ~ 

20  THE  WITNESS:    That's  two  different  things. 

21  MR.  BEN-VENISTE:    I  understand  that,  but  is 

22  that  really  your  question,  Lou? 
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1  MR.  GICALE:    Yes. 

2  MR.  BEN-VENISTE:    Can  you  answer  that 

3  question? 

4  MR.  GICALE:    That's  my  question. 

5  (The  reporter  read  the  record  as  requested.) 

6  THE  WITNESS:    Yes. 

7  BY  MR.  GICALE: 

8  Q      Did  you  then  tell  Jean  Lewis  that  the  FBI 

9  and  prosecutor  would  be  reviewing  certain  records  in 

10  the  near  future  concerning  that  investigation? 

11  A      I  may  have.    I  would  like  to  make  it 

12  clear.   I  don't  believe  that  I  identified  or 

13  described  the  investigation  to  Jean  Lewis  on  July  21. 

14  Q      After  July  21,  did  you  have  another 

15  conversation  with  her  with  respect  to  her  referrals, 

16  the  referrals  that  she  said  that  she  would  be 

17  submitting  and/or  the  first  referral  that  had  been 

18  submitted? 

19  A      In  that  conversation  of  the  21st  of  July  of 

20  1993,  when  1  listed  records  that  we  were  interested 

21  in  and  in  so  doing  used  the  names  of  either  companies 

22  or  individuals,  I  believe  Jean  Lewis  made  an 
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1  observation  to  me  that  from  my  question,  she  assumed 

2  that  we  were  investigating  her  referral,  and  I 

3  believe  in  that  --  1  believe  it  happened  in  that 

4  conversation,  and  I  suggested  to  her  that  she  not 

5  draw  that  conclusion. 

6  And  I  believe  that  she  said  --  she  may  have 
said  that  we  began  investigating  it  as  a  result  of  a 
newspaper  article.    If  I  could  put  that  in 

9  perspective,  she  called  me  earlier  to  advise  me  of  an 
FOI  request  from  this  Arkansas  newspaper.   1  believe 

1 1  after  that  an  article  appeared  in  an  Arkansas 

12  newspaper  concerning  one  or  more  of  the  names  that  1 

13  questioned  her  about  that  day. 

14  So  when  I  questioned  her  about  those  names 

15  on  July  21,  she  observed  to  me  that  she  was  drawing  a 

16  conclusion  or  basically  she  phrased  it  in  a  way  of  a 

17  question,  that  as  a  result  of  information  in  that 

18  article,  we  had  began  taking  another  look  at  her 

19  referral,  and  that's  when  I  cautioned  her  against 

20  drawing  any  conclusions. 

21  Q      When  is  the  next  time  you  had  a 

22  conversation  with  her  or  the  RTC  with  respect  to  that 
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1  referral,  the  '92  referral  or  the  upcoming  referrals? 

2  A      The  next  conversation  I  had  would  not  have 

3  related  to  0004,  the  first  referral.   It  related  to 

4  my  trying  to  determine,  and  I'm  not  sure  who 

5  initiated  the  contact,  but  my  trying  to  determine 

6  when  we  would  receive  those  referrals,  the  new 

7  referrals. 

8  Q      When  would  that  have  been? 

9  A      Well,  it  would  --  if  it  wasn't  on  the  21st 

10  of  July,  it  would  have  been  between  July  21  and  the 

1 1  day  we  received  the  referrals. 

12  MR.  GICALE:    Off  the  record. 

13  (Discussion  off  the  record.) 

14  BY  MR.  GICALE: 

1 5  Q      What  is  the  next  contact  you  had  with  Jean 

16  Lewis  or  the  RTC  after  the  21st  of  July,  1993?   I 

17  believe  you  said  something  about  seeking  some 

18  information  about  when  the  new  referrals  were  going 

19  to  be  coming  in. 

20  A      Yeah,  I  have  some  recollection  that  I  had  a 

21  conversation  with  her  regarding  the  anticipated  date 

22  that  the  referrals  would  be  provided  to  us,  new 
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1  referrals,  and  that  was  -  well,  I  believe  that 

2  was  --  I  would  place  it  between  ~  to  the  best  of  my 

3  ability,  I  would  place  that  between  July  21  and 

4  August  20  of '93. 

5  Q      Now,  why  were  you  concerned  about  obtaining 

6  that  information  from  Jean  Lewis  or  the  RTC? 

7  Withdraw  that. 

8  Did  you  view  the  information  you  would 

9  obtain  from  the  RTC  as  information  that  would  be  of 

10  assistance  to  you  in  your  investigation? 

1 1  A      Not  necessarily. 

12  Q      Why  did  you  request  the  information  from 

13  Jean  Lewis? 

14  A      My  interest  was  in  obtaining  full  access  to 

15  the  records  of  RTC,  in  RTC's  possession  of  Madison 

16  Guaranty  Savings  &  Loan. 

17  Q      Now,  how  did  the  obtaining  of  the  referrals 

18  give  you  access  to  all  the  RTC  records  that  you 

19  needed? 

20  A      I  expected  that  once  we  received  the  RTC 

21  referrals,  that  ~  I  anticipated  that  an 

22  investigation  of  Madison  would  be  opened  or  if  it  had 
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1  not  already  been  opened,  the  receipt  of  the  referrals 

2  would  be  a  natural  precursor  to  us  asking  for  access 

3  to  the  records  of  Madison  Guaranty  Savings  &  Loan. 

4  Q      So  you  viewed  the  receipt  of  the  referrals, 

5  then  ~ 

6  A      That  was  --  I'm  sorry.    Finish  your 

7  question. 

8  Q      I'll  withdraw  it.    If  you  received  the 

9  referrals,  then  it  would  not  tip  anybody  off  to  an 

10  independent  investigation  of  Madison  Guaranty? 

1 1  A      That's  correct. 

12  Q      Anybody,  including  the  RTC? 

13  A      Anybody.    I  should  note  at  this  point  that 

14  the  investigation  of  Hale,  up  until  July  20,  was  very 

15  closely  held  within  the  FBI  office  in  Little  Rock  so 

16  it's  not  just  the  RTC  --  it's  just  a  general  desire 

17  for  confidentiality. 

18  Q      And  your  feeling  was  that  if  you  asked  for 

19  these  records  before  you  got  the  referrals,  that 

20  would  tip  some  people  off  to  this  investigation 

21  sooner  than  you  would  like? 

22  A      Well,  I  asked  about  some  records  on  July 
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1  21,  and  I  had  interest  in  additional  records  that  I 

2  did  not  want  to  specifically  identify  to  anyone 

3  outside  of  the  FBI. 

4  Q      After  the  conversation  in  August  of  '93 

5  requesting  information  or  --  when  the  new  referrals 

6  would  come  in,  when  was  the  next  conversation  you  had 

7  with  the  RTC  with  respect  to  this  investigation? 

8  A      Well,  I  didn't  have  a  conversation  with  RTC 

9  in  respect  to  the  first  referral,  and  I  didn't  have 
really  a  contact  --  I  guess  there  was  mention  of  the 

1 1  upcoming  referrals,  but  I  contacted  --  well,  I'm  not 

12  sure  who  contacted  whom. 

13  The  next  contact  was  around,  I  believe,  the 

14  date  that  the  referrals  had  been  promised,  which  was 

15  around  September  1,  end  of  August  or  September  1  of 

16  '93.    And  I  think  that  they  did  not  arrive  on  that 

17  date.   And  I  may  have  contacted  Jean  Lewis  to  see 

18  when  they  might  arrive. 

19  Q      Now,  during  that  time  period,  were  you 

20  working  with  an  Assistant  U.S.  Attorney  in  Little 

21  Rock? 

22  A      Yes. 
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1  Q      Who  was  that? 

2  A      Fletcher  Jackson. 

3  Q      When  you  contacted  her  on  September  1  or 

4  around  September  1  and  requested  the  information  with 

5  respect  to  the  referrals,  what  happened? 

6  A      I  think  she  told  me  that  they  weren't  going 

7  to  come  on  September  1,  that  it  was  going  to  be 

8  later. 

9  Q      And  then  what  is  the  next  action  you  took 

10  with  respect  to  this? 

1 1  A      Well,  there  was  -- 

12  MR.  BITTMAN:    With  respect  to  the 

13  referrals? 

14  THE  WITNESS:    Well,  the  next  action  with 

15  respect  to  the  referrals  was  when  we  received  them. 

16  BY  MR.  GICALE: 

17  Q      That's  October  of  1993? 

18  A      Well,  I  mean  with  respect  to  the  referrals, 

19  yes. 

20  Q      All  right.    With  respect  to  Madison. 

21  MR.  BITTMAN:    No,  we  can't  --  I  mean  if 

22  there  were  other  contacts  with  the  RTC  -- 
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1  THE  WITNESS:   There  may  have  been 

2  conversations  where  there  were  updates  as  to  when 

3  they  might  arrive,  but  basically  when  they  did  not 

4  arrive,  I  believe  at  this  point  of  my  testimony,  that 

5  I  had  the  impression  before  the  first  part  of 

6  September  they  would  arrive  by  the  first  part  of 

7  September. 

8  Now,  I  could  be  mistaken,  but  they  did  then 

9  not  arrive  until  the  first  part  of  September,  and 

10  once  I  determined  they  would  not,  then  I  was  not 

1 1  concerned  when  they  would  arrive. 

12  BY  MR.  GICALE: 

13  Q      All  right.   Now,  again,  the  next  contact 

14  you  had  with  respect  to  these  was  October  of  the 

15  1993,  or  that's  when  you  received  them? 

16  A      We  received  them,  I  believe,  around  the 

17  1 5th  or  20th,  25th  maybe  of  October,  somewhere  around 

1 8  that  date. 

19  MR.  GICALE:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  BY  MR.  GICALE: 

22  Q      In  late  --  in  the  middle  of  August  1993, 
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1  Paula  Casey  became  the  U.S.  Attorney  in  Little  Rock; 

2  correct? 

3  A      I  think  it  was  around  August,  sometime  in 

4  August  of  '93. 

5  Q      And  do  you  know  when  you  first  met  with  her 

6  and  discussed  either  the  Hale  investigation  or  the 

7  other  investigation  that  you  were  attempting  to  seek 

8  information  from  the  RTC  on? 

9  A      I  don't  know  when  I  first  met  with  her. 

10  Q      Do  you  recall  whether  it  was  in  August 

11  1993? 

12  A      No. 

13  Q      Were  you  --  off  the  record. 

14  (Discussion  off  the  record.) 

15  BY  MR.  GICALE: 

16  Q      In  August  of  1993,  were  you  aware  of  plea 

17  discussions  with  respect  to  Randy  Coleman?   Plea 

18  discussions  --  I'm  sorry  --  with  respect  to  the  Hale 

19  case  and  Randy  Coleman  was  the  attorney  for  Mr.  Hale? 

20  A      I'm  familiar  with  plea  discussions,  and 

21  August  sounds  about  right,  but  I  can't  exactly  place 

22  that  time  frame  for  you. 
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1  Q      Were  you  party  to  those  discussions  at  all? 

2  A      Discussions  with  whom? 

3  Q      Well,  with  either  Mr.  Coleman  or  his 

4  client,  Mr.  Hale,  if  he  ever  came  in  at  that  point. 

5  A      I  had  a  short  telephone  conversation  with 

6  Mr.  Coleman. 

7  Q      And  did  he  --  what  did  he  indicate  to  you 

8  that  he  wanted  to  do  with  respect  to  a  plea? 

9  A      I'm  not  sure  he  indicated  what  he  wanted  to 

10  do  in  respect  to  a  plea.    I'm  not  sure  he  talked 

1 1  about  a  plea  in  that  conversation. 

12  Q      Well,  what  did  he  talk  to  you  about? 

13  A      He  -- 

14  MR.  BEN-VENISTE:    I'm  sorry.    Do  we  have  a 

1 5  date  for  this? 

16  BY  MR.  GICALE: 

17  Q      This  is  -- 

18  A      1  don't  know  the  date  of  this.    This  is 

19  sometime  -- 

20  Q      August  '93,  1  think  you  said;  correct? 

21  A      Well,  no.    I  said  I'm  aware  that  plea 

22  negotiations  began,  and  I  said  I  can't  place  it  in 
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1  August  for  you.    1  know  they  began  at  some  point 

2  around  that  time.    The  phone  conversation  I  had  with 

3  Randy  Coleman,  I  also  can't  place  exactly  but  it 

4  would  have  been  more  toward  --  I  believe  maybe  --  I 

5  just  can't  be  sure  if  it  was  August  or  September  or 

6  exactly  when  it  was.    1  know  that  prior  to  having  a 

7  telephone  conversation  with  me,  1  had  been  told  that 

8  there  had  been  conversations  between  Coleman  and 

9  people  in  the  U.S.  Attorney's  office. 

10  Q      And  do  you  know  what  occurred  in  those 

1 1  conversations? 

12  A      Well,  I'm  aware  of  what  people  told  me 

13  occurred  in  those  conversations. 

14  Q      What  did  they  tell  you  that  occurred  and 

15  who  was  it  that  told  you  that? 

16  A      I  first  heard  about  potential  plea 

17  negotiations  from  Fletcher  Jackson. 

18  Q      What  did  he  tell  you? 

19  A      He  told  me  that  Coleman  wanted  to  talk 

20  about  Hale's  cooperation  against  significant 

21  individuals,  and  I'm  not  --  I  don't  recall  that  he 

22  did  say  names  or  didn't  say  names  but  it  was  supposed 
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1  to  be  cooperation  that  would  interest  the  FBI  and 

2  United  States  Attorney's  office. 

3  And  Fletcher  Jackson  mentioned  that  he  was 

4  considering  the  ground  rules  that  Coleman  had. 

5  Coleman  apparently  had  mentioned  immunity  in  exchange 

6  for  the  cooperation,  and  Jackson  was  mentioning  to 

7  me,  you  know,  potentially  immunity  or  misdemeanor 

8  charges,  and  he  may  have  said  that  Coleman  mentioned 

9  misdemeanor  charges  as  a  possibility  as  well,  but  I 

10  can't  be  sure. 

11  Q      Now,  at  this  point  in  time,  was  Mr.  Jackson 

12  merely  informing  you  of  this  or  consulting  with  you 

13  in  terms  of  what  kinds  of  plea  offer  or  plea 

14  negotiations  should  occur? 

15  A      Well,  1  don't  know  what  his  intention  was. 

16  I  took  the  opportunity  to  offer  my  view. 

17  Q      Which  was? 

18  A      That  David  Hale  should  plead  to  some  kind 

19  of  felony. 

20  Q      Did  Mr.  Jackson  agree  with  that? 

21  A      1  don't  think  he  said  whether  he  agreed  or 

22  disagreed.   I  think  he  indicated  that  he  wouldn't 
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1  make  the  final  decision. 

2  Q      At  any  time  was  it  agreed  between  your 

3  office  and  the  U.S.  Attorney's  office  that  if  a 

4  proffer  was  made  by  David  Hale,  that  it  would  have  to 

5  be  made  to  the  FBI  office  or  an  FBI  agent  rather  than 

6  the  U.S.  Attorney's  office  in  exchange  for  some  kind 

7  of  a  plea? 

8  A      1  think  1  heard  something  like  that.    I 

9  didn't  reach  any  agreements  with  anybody.    It  might 

10  be  --  if  you  would  like  me  to  elaborate  on  the 

1 1  question  you  asked  a  while  ago  with  Randy  Coleman,  it 

12  might  help. 

13  Q      Go  ahead,  elaborate. 

14  A      Randy  Coleman  called  me  at  one  point  and 

1 5  said  that  he  was  concerned  about  the  treatment  he  was 

16  receiving  in  his  attempts  to  negotiate  with  the  U.S. 

17  Attorney's  office. 

18  Q      Do  you  know  if  this  was  after  Paula  Casey 

19  became  the  U.S.  Attorney? 

20  A      You  know,  if  I  knew  when  this  started,  if  1 

21  knew  the  date  these  things  started,  I  could  answer 

22  that  question  better.    I  don't  specifically  recall. 
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It's  my  impression  that  Paula  Casey  was  the  U.S. 
Attorney  at  the  time  that  phone  call  occurred. 

Q      And  you  don't  remember  whether  it  was 
August  or  September  of  '93? 

A      1  don't  because  I  don't  know  when  --  you 
know,  if  they  started  the  last  week  of  August,  it 
might  have  been  the  first  week  of  September.   If  they 
started  the  1st  of  August,  it  could  have  been  the 
middle  of  August,  1  don't  know. 

Q      In  any  event,  Mr.  Coleman  was  complaining 
about  the  ability  of  the  U.S.  Attorney's  office  to 
come  to  an  agreement  with  him  or  their  fairness,  I 
take  it? 

A      1  think  he  specifically  mentioned  Fletcher 
Jackson. 

Q      What  was  his  problem  with  respect  to 
Fletcher  Jackson? 

A      I'm  not  sure  I  really  know.    He  just 
indicated  that  he  wasn't  sure  that  the  FBI  was  aware 
of  the  negotiating  stance  of  the  United  States 
Attorney's  office. 

Q      Now  again,  at  that  point,  at  the  time  you 

166 

1  received  the  call,  what  was  their  negotiating  stance? 

2  A      My  understanding  was  that  David  Hale  would 

3  have  to  plea  to  a  felony. 

4  Q      And  that  was  consistent  with  what  your 

5  position  was;  correct? 

6  A      That's  right,  yes. 

7  Q      And  did  you  tell  Coleman  that  that  was  the 

8  case? 
A      What  I  told  Coleman  was  that  I  as  an  FBI 

agent  —  that  the  FBI  —  if  a  proffer  was  taken,  it 
was  my  understanding  that  the  FBI  is  usually  present 
to  take  a  proffer,  but  as  far  as  negotiations,  that 
it  was  the  job  of  the  U.S.  Attorney's  office  to 
negotiate  those  things  and  that  I  was  not  going  to 
become  involved  in  that.    But  I  did  tell  him  that  the 
FBI  position  as  advanced  by  me  to  Fletcher  Jackson 
was  that  his  client  would  have  to  plead  to  a  felony 
and  immunity  and  misdemeanor  was  not  acceptable  in 
the  FBI's  view. 

Q      And  then  what  happened? 

A      The  conversation  ended.   There  was  nothing 
else  for  us  to  discuss. 
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1  Q      Did  there  come  a  point  in  time  in  early 

2  September  when  you  discussed  these  plea  negotiations 

3  with  Paula  Casey,  plea  negotiations  with  Coleman  with 

4  Paula  Casey? 

5  A      There  was  an  occasion,  at  least  one 

6  occasion  that  I  did  have  a  conversation  with  Paula 

7  Casey  about  the  plea  negotiations. 

8  Q      Do  you  recall  when  that  was? 

9  A      It  was  after,  I  believe,  the  conversation 

10  with  Randy  Coleman.    I  don't  remember  exactly  when  it 

1 1  was. 

12  Q      Now,  Mr.  Hale  was  indicted  on  the  23rd? 

13  A      Of  September. 

14  Q      And  do  you  know  how  ~  this  occurred  before 

15  that  indictment? 

16  A      It  occurred  before  the  indictment,  yes. 

17  Q      Do  you  know  roughly  how  far  in  advance  of 

1 8  that  indictment  the  conversation  occurred? 

19  A      No. 

20  Q      Paula  Casey's  calendar  reflects  some 

21  meetings  --  a  meeting  with  you  on  September  13,  you 

22  and  Mr.  Whitehead,  and  a  meeting  with  you  and 
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1  Mr.  Whitehead  on  September  13.    Do  you  know  whether 

2  or  not  September  13  would  have  been  the  date  on  which 

3  you  discussed  these  plea  negotiations  with  Paula 

4  Casey? 

5  A      No.    We  could  have  been  discussing  other 

6  investigations  with  her,  so  the  fact  that  1  met  with 

7  her  on  the  13th  doesn't  narrow  it  down  much  for  me. 

8  Q      When  you  discussed  this  matter  with  Paula 

9  Casey,  what  did  you  say  to  her  and  what  did  she  say 

10  to  you  with  respect  to  her  position  on  the  plea? 

11  A      I  think  I  discussed  with  her  the  phone  call 

12  from  Randy  Coleman,  restated  the  FBI's  position  that 

13  David  Hale  should  plead  to  a  felony  and  assured  her 

14  that  the  FBI  would  not  attempt  to  engage  in  any 

15  dialogue  with  the  defense  and  undercut  her  office. 

16  Q      Did  she  have  a  concern  about  that? 

17  A      No.    I  think  that  it  was  just  an 

18  acknowledgment  that  Coleman's  contact  to  me  could  be 

19  viewed  as  an  attempt  by  the  defense  to  split  the  camp 

20  of  the  government.    I'm  not  saying  that's  what  he  was 

21  doing,  but  I  was  assuring  her  that  it  wasn't  going  to 

22  occur. 
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1  She  stated  to  me  her  agreement  with  the  FBI 

2  position  that  David  Hale  should  plead  to  a  felony. 

3  Either  in  that  conversation  or  some  other 

4  conversation,  she  said  that,  you  know,  they  stood 

5  ready  to  receive  a  proffer.   The  sticking  point 

6  was  --  from  what  I  was  told  by  the  United  States 

7  Attorney's  office,  the  sticking  point  was  that 

8  Coleman  wanted  some  assurances  and  it  was  unclear  to 

9  me  from  the  conversations  what  they  were,  but  he 
wanted  some  type  of  assurance  prior  to  the  proffer. 

1 1  And  in  my  experience  in  the  FBI,  that  is  usually  not 

12  the  way  that  occurs,  that  a  person  does  not  get  a 

13  guarantee  that  they  will  not  be  charged  with 

14  something  or  will  receive  a  certain  charge  just 

1 5  because  they  gave  a  proffer. 

16  Q      Is  it  sometimes  your  experience  in  the  FBI 

17  that  defendants  or  potential  defendants  are  told  to 

18  make  a  proffer  and  that  the  decision  as  to  whether  to 

19  plead  to  a  felony  or  misdemeanor  or  what  type  of 

20  charge  will  be  made  after  an  evaluation  of  the 

21  proffer? 

22 A      I  think  I  had  been  aware  of  that  occurring,  
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1  but  in  this  instance,  there  was  a  discussion  between 

2  the  FBI  office  and  U.S.  Attorney's  office,  and  the 

3  FBI  view,  as  advanced  by  me,  was  that  due  to  the 

4  conduct  we  were  aware  of,  nothing  short  of  at  least 

5  one  felony  count  was  going  to  be  acceptable.  And  in 

6  my  view,  it  would  have  been  deceptive  and  unfair  to 

7  indicate  otherwise  to  the  defense. 

8  Q      Now,  at  the  time  you  discussed  --  did  you 

9  have  any  further  conversation  with  respect  to  these 

10  plea  negotiations  with  Paula  Casey  prior  to  the  Hale 

1 1  indictment  on  September  23? 

12  A      Well,  Randy  Coleman  wrote  some  letters,  and 

13  Paula  Casey  wrote  some  letters. 

14  Q      Those  letters  started  on  September  15  was 

15  the  first  letter;  correct? 

16  A      I  don't  know.    1  know  that  I  may  have 

17  received  copies  of  either  Coleman's  letters  from  the 

18  U.S.  Attorney's  office  or  I  may  have  been  provided  a 

19  copy  of  a  letter  from  Paula  Casey  to  Randy  Coleman  o 

20  it  may  be  that  at  some  point  these  letters  appeared 

21  in  a  newspaper.   I'm  aware  that  there  were  letters 

22  exchanged. 
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1  Q      Okay.    But  do  you  recall  whether  or  not 

2  your  conversation  with  her  with  respect  to  these  plea 

3  negotiations  occurred  before  or  after  those  letters? 

4  A      No. 

5  Q      Did  you  have  a  conversation  with  her  with 

6  respect  to  the  exchange  of  letters  between  her  office 

7  and  Randy  Coleman? 

8  A      Yes. 

9  Q      That  was  separate  and  apart  from  this 

10  discussion,  the  discussion  you  talked  about  with 

1 1  respect  to  the  plea? 

12  A      I  can't  say  that.    I  can't  differentiate. 

13  I  have  a  recollection  of  my  general  knowledge  of  what 

14  happened  during  this  time  frame,  and  I  can't  break  it 

15  down  for  certain  into  two  conversations,  three 

16  conversations.   It  seems  reasonable  to  me  that  this 

17  would  have  occurred  in  more  than  one  conversation, 

18  but  I  can't  testify  to  that. 

19  Q      And  one  of  those  letters,  Mr.  Coleman 

20  indicated  that  he  had  given  the  names  of  people  to 

21  Fletcher  Jackson,  he  had  identified  certain  people 

22  that  Mr.  Hale  could  assist  the  government  with  in 
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1  exchange  for  a  plea;  correct?  Do  you  recall  that? 

2  A      1  don't  recall  that. 

3  Q      Do  you  recall  whether  or  not  Fletcher 

4  Jackson  ever  told  you  that  Mr.  Coleman  had  given  him 

5  names  of  specific  individuals  that  Mr.  Hale  could 

6  supply  some  information  with  respect  to? 

7  MR.  BEN-VENISTE:    Out  of  fairness  to  the 

8  witness,  if  you  have  a  document  that  reflects  the 

9  specific  individuals  that  Mr.  Coleman  was  talking 

10  about  and  correspondence  with  Mr.  Jackson  or  anybody 

1 1  else,  perhaps  you  could  show  it  to  the  witness,  but 

12  if  you  don't  have  such  correspondence,  you  should 

13  also  say  that. 

14  MR.  GICALE:    I  don't  have  it  with  me,  I'll 

15  say  that,  but  it's  not  -- 

16  MR.  BEN-VENISTE:    If  you  have  a  date  in 

17  your  notes,  we  can  maybe  help  you. 

18  BY  MR.  GICALE: 

19  Q      It's  not  a  piece  of  correspondence.   Well, 

20  was  there  some  point  in  time  when  you  discussed  — 

21  did  you  discuss  certain  individuals  who  you  were 

22  investigating  that  Paula  Casey  felt  compelled  to 
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1  recuse  herself  from,  certain  cases  with  respect  to 

2  certain  individuals  that  she  felt  that  she  -- 

3  MR.  BEN-VENISTE:    Object  to  the  form  of  the 

4  question. 

5  MR.  BITTMAN:     Do  you  understand  the 

6  question? 

7  THE  WITNESS:    I  apologize.   I'm  still 

8  thinking  about  your  last  question  because  I  thought 

9  it  was  still  open.    I  got  confused  by  what  was  going 

10  on. 

11  BY  MR.  GICALE: 

12  Q      Let's  finish  the  letters. 

13  A      I've  kind  of  lost  my  place. 

14  Q      So  have  I.    With  respect  to  the  letters, 

15  you  had  a  discussion  with  her  with  respect  to  the 

16  exchange  of  letters,  and  I  asked  you  whether  or  not 

17  you  recall  any  of  the  letters. 

18  A      Okay.   All  right.    I'm  not  sure  about  the 

19  letters,  but  I  know  that  Fletcher  Jackson  at  some 

20  point  indicated  to  me  that  Randy  Coleman  proposed 

21  that  David  Hale  could  work  for  us  in  an  undercover 

22  capacity  and  that  was  also  discussed  in  some 
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1  discussion  I  had  with  Paula  Casey.   At  some  point  I 

2  was  made  aware  that  that  was  part  of  the  discussion 

3  from  Randy  Coleman. 

4  Q      And  obviously,  this  had  to  be  done  before 

5  Mr.  Hale  was  indicted? 

6  A      That's  correct.   Randy  Coleman,  I  believe, 

7  was  attempting  to  seek  a  delay  of  the  indictment,  a 

8  delay,  and  wanted  --  as  part  of  the  reasons  for  that 

9  delay,  it's  my  understanding  from  conversations  with 
the  U.S.  Attorney's  office  that  he  wanted  the 

1 1  opportunity  for  David  Hale  to  work  an  undercover 

12  scenario,  a  sting,  whatever  you  want  to  call  it. 

13  Q      And  what  was  the  discussion  you  had  with 

14  respect  to  that  offer? 

15  A      Well,  I  can  tell  you  my  discussion.    It  was 

16  two-part.   Number  one,  still  a  factor  to  be 

17  considered  was  that  coupled  with  this  was,  as  1 

18  understood  it,  this  desire  by  Randy  Coleman  to  link 

19  that  offer  with  potential  immunity  or  misdemeanor, 

20  and  from  my  standpoint,  I  rejected  that  out  of  hand. 

21  The  other  consideration  for  me  was  that  I 

22  did  not  feel  that  based  on  the  information  I  had. 
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1  that  Hale  could  be  as  effective  as  Coleman  thought  in 

2  an  undercover  capacity. 

3  Q      Why  is  that? 

4  A      Based  on  the  nature  of  the  manner  in  which 

5  the  search  warrant  of  David  Hale's  office  was 

6  accomplished  on  July  21,  it  was  my  opinion  that 

7  although  the  search  had  not  been  reported  publicly 

8  prior  to  his  indictment,  that  the  persons  close  to 

9  David  Hale  would  be  aware  that  he  was  under  FBI 

10  investigation,  and  that  would  diminish  any  chance  for 

1 1  an  effective  undercover  operation  and  would  probably, 

12  in  fact,  generate  exculpatory  comments  during  any 

13  attempt  to  conduct  consensual  monitored  conversations 

14  or  investigations  of  that  nature. 

15  Q      Now,  why  would  they  have  been  aware  of  it? 

16  A      When  the  search  warrant  was  executed  -- 

17  MR.  BITTMAN:     Don't  go  into  too  many 

18  details  about  that.    Just  generally,  why  do  you  think 

19  people  would  have  been  knowledgeable  about  the  fact 

20  of  the  search  warrant. 

21  THE  WITNESS:    Well,  I  mean  I  can  go  into 

22  some  of  the  details  1  think. 
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1  MR.  BITTMAN:     I  don't  want  you  to  go  into 

2  the  details  of  the  search  warrant.    I  want  you  to 

3  tell  him  generally  why  you  think  that.    If  you  can't 

4  go  into  generally,  I  don't  want  you  answering  the 

5  question. 

6  THE  WITNESS:    Because  I  had  a  conversation 

7  with  a  person  other  than  David  Hale  in  an  attempt  to 

8  execute  the  search  warrant. 

9  BY  MR.  GICALE: 

10  Q      And  at  least  that  person  would  have 

1 1  information  or  be  tipped  off  to  the  fact  that  maybe 

12  there  would  be  a  warrant? 

13  A      There  were  more  than  one.    There  was  more 

14  than  one  person  aware  that  we  conducted  the  search 

15  warrant  at  more  than  one  location. 

16  Q      So  you  determined  —  as  a  result  of  that, 

17  you  determined  that  he  would  not  be  useful  in  an 

18  undercover  capacity? 

19  A      I  determined  that  1  didn't  think  it  was 

20  likely  that  he  would  be  able  to  effectively  be 

21  utilized  at  the  level  that  the  FBI  would  have 

22  wanted.   However,  not  knowing  what  he  thought  he 
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1  could  do,  I  didn't  have  any  information  that  would 

2  make  me  think  that  he  could. 

3  Q      The  issue  of  recusal,  did  there  come  a 

4  point  in  time  when  you  discussed  with  Paula  Casey 

5  whether  or  not  she  should  recuse  herself  from  the 

6  investigations  that  you  were  conducting? 

7  A      Yes. 

8  Q      When  was  that? 

9  A      I  believe  in  September,  a  Michael  Johnson, 

10  who  was  a  first  assistant  in  Little  Rock,  told  me  in 

1 1  advance  of  a  meeting  that  Paula  Casey  was  considering 

12  recusing  from  this  case  or  aspects  of  this  case,  1 

13  can't  remember  exactly  what  he  said. 

14  Q      And  did  he  say  why  she  was  considering 

15  recusing  herself  from  this  case  or  aspects  of  this 

16  case? 

17  A      I  believe  it  was -- well,  I  think  he  did 
say  why,  but  1  don't  remember  for  sure  what  he  said. 

Q      Now,  when  you're  referring  to  "this  case," 
which  case  are  you  talking  about? 

A      The  government  fraud  case  involving  David 
Hale. 


1  Q      Was  a  meeting  set  up  to  discuss  with  Paula 

2  Casey  --  set  up  to  give  Paula  Casey  information  -- 

3  A      Wait  a  minute,  I  might  need  to  revise  the 

4  answer  I  just  gave  you.    I'm  having  difficulty  --  I 

5  think  I  had  notified  Chuck  Banks's  office  in  August 

6  of  1992  that  a  referral  was  on  its  way  from  RTC,  that 

7  I  had  also  communicated  to  the  U.S.  Attorney's  office 

8  in  1993  that  referrals  were  on  their  way.   And  I 
believe  Fletcher  Jackson  may  have  been  aware  that 
referrals  were  on  their  way,  and  this  topic  of 
recusal  may  have  encompassed  the  Hale  investigation 
and  RTC  referrals. 

Q      RTC  referrals  including  the  '92  referral, 
or  just  the  nine  subsequent  referrals  in  1993? 

A      Well,  I'm  not  sure  I  drew  a  distinction, 
so  --  I  think  --I'm  not  sure,  because  I  don't  know 
what  date  the  conversation  about  recusal  took  place. 

Q      Well,  it  apparently  took  place  after  you  ~ 
did  you  obtain  some  information  about  the  nine 
referrals  from  Jean  Lewis  in  August  of  1993? 

A      I  may  have. 

Q      Or  did  you  obtain  some  information  about 
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1  those  referrals  prior  to  actually  receiving  them  in 

2  October  1993? 

3  A      I  may  have. 

4  Q      Did  you  obtain  the  names  of  individuals  who 

5  would  be  mentioned  as  targets  in  those  referrals? 

6  A      Well,  if  I  obtained  information,  I'm  sure 

7  that  it  was  the  names  of  the  individuals  who  might  be 

8  mentioned  as  targets,  but  I  can't  remember  —  I  can't 

9  remember  that  I  did  or  didn't.    I  think  it's  more 

10  likely  I  did. 

1 1  Q      Well,  did  there  come  some  point  in  time  in 

12  September  of  1993,  and  I'm  going  to  direct  your 

13  attention  to  September  23  and  September  24  when  you 

14  discussed  some  specific  individuals  with  Paula  Casey 

15  who  might  be  either  targets  or  material  witnesses  in 

16  your  investigations? 

17  A      That  was  September -- 

18  Q      23  or  24,  1993. 

19  A      Yes,  I  believe  so.    If  I  have  written 

20  something  that  you  have,  that  would  help  me. 

21  MR.  BITTMAN:     Let's  take  a  quick  break. 

22 (Recess.) 
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1  BY  MR.  GICALE: 

2  Q      Back  on  the  record  again. 

3  Going  back  to  August  20,  1993,  I'm  going  to 

4  show  you  a  copy  of  a  document  numbered  1542  through 

5  1543,  and  this  is  a  memo  from  Steve  Irons  to  SAC 

6  Little  Rock  with  respect  to  an  investigation. 

7  A      I've  reviewed  this. 

8  Q      At  that  point  in  time,  did  you  advise  the 

9  SAC  Little  Rock  that  you  had  advised  the  SSA  Kendrick 

10  in  Washington  that  your  office  might  open  a  case  on 

1 1  Madison  Guaranty  prior  to  receipt  of  the  referrals 

12  due  to  information  developed,  and  you  refer  to  the 

13  captioned  matter,  and  I  take  it  that's  the  matter 

14  referred  to,  the  subject  matter  of  the  memo;  correct? 

15  A      Right. 

16  Q      And  did  you  further  state  that  you  had 

17  advised  Kendrick  that  the  captioned  matter  had 

18  resulted  in  a  subject  mentioning  individuals  common 

19  to  the  October  1992  RTC  referral? 

20  A      Yes.    Yes,  I  state  in  here  that  a  subject 

21  mentioned  individuals  common  to  the  October  1992  RTC 

22  referral  and  that  refers  to  this  referral  known  as 
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1  0004. 

2  Q      Now,  in  that  memo  you  also  refer  to  a 

3  Little  Rock  attorney  that  had  traveled  to  Washington 

4  on  that  date.   Did  you  learn  who  that  Little  Rock 

5  attorney  was? 

6  A      I  learned  from  Fletcher  Jackson  that  a 

7  Little  Rock  attorney  was  attempting  to  travel  to 

8  Washington  and  in  subsequent  conversations  he  advised 
me  that  that  was  Richard  Mayes. 

Q      Was  he  a  partner  to  Randy  Coleman? 
A      No. 

Q      Was  he  representing  Mr.  Hale  at  that  point? 
A      Well,  not  to  my  knowledge. 
Q      Now,  referring  your  attention  to  a  document 
marked  for  identification  as  7719  through  7727,  and 
this  is  a  teletype  dated  September  17,  1993  to  the 
director  from  FBI  Little  Rock.    What  was  the  purpose 
of  this  teletype? 

A      Let  me  take  just  a  moment  to  review  this. 
MR.  PIERSON:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GICALE: 


1  Q      Directing  your  attention  to  exhibit  -- 

2  withdraw  that. 

3  We've  indicated  that  we  are  at  this  point 

4  in  time  not  discussing  exhibit  number  7719  through 

5  7727  after  some  discussion  with  the  Independent 

6  Counsel. 

7  Now  I'm  going  to  direct  your  attention  to  a 

8  document  numbered  1545.    It's  a  document  dated 
10-1-93  to  the  SAC  Little  Rock  from  SSA  Steve  Irons. 
You've  had  a  chance  to  review  that  memo;  correct? 

A      Yes. 

Q      Now,  was  the  purpose  of  that  memorandum  to 
advise  the  SAC  about  a  meeting  that  you  had  in  Paula 
Casey's  office  with  respect  to  her  recusal? 

A      The  purpose  was  to  memorialize  what  had 
occurred  at  the  meeting.   All  of  the  memoranda,  with 
some  few  exceptions,  are  addressed  to  the  SAC. 
That's  just  the  format  we  use.    It  doesn't  mean  that 
this  was  ~  this  was  as  much  for  a  record  to  the  file 
as  it  was  to  specifically  notify  the  SAC. 

Q      Okay.   And  the  meeting  you  are  referencing 
is  a  September  24,  1993  meeting;  correct? 
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1  A      That's  correct. 

2  Q      It  was  held  at  the  U.S.  Attorney's  office 

3  in  Little  Rock;  correct? 

4  A      That's  correct. 

5  Q      Who  was  present  at  the  meeting? 

6  A      Paula  Casey,  Assistant  United  States 

7  Attorney  Michael  Johnson,  AUSA  Fletcher  Jackson,  ASAC 

8  Whitehead,  Special  Agent  Reign,  Financial  Analyst 

9  Hall  and  myself. 

10  Q      And  what  was  the  objective  of  the  meeting? 

11  A      The  memo  reflects  that  were  two  objectives, 

12  which  is  consistent  with  my  recollection. 

13  Q      What  was  the  first? 

14  A      The  first  one  listed  in  the  memo  which  was 

15  of  interest  to  United  States  Attorney  Paula  Casey  was 

16  to  make  a  determination  if  she  would  have  to  recuse 

17  herself  from  --  the  memo  reads  "the  matter,"  that 

18  would  refer  to  the  government  fraud  case,  due  to  her 

19  close  friendship  with  Jim  Guy  Tucker,  Seth  Ward  and 

20  Steven  Smith.    And  another  objective  was  for  the 

21  Bureau  to  discuss  some  objections  it  had,  suggestions 

22  in  regard  to  how  the  investigative  efforts  could  be 
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1  better  coordinated. 

2  Q      With  respect  to  the  first  objective,  did 

3  you  take  an  opportunity  to  describe  in  some  detail 

4  the  involvement  of  Tucker,  Ward  and  Smith  in  the 

5  investigation? 

6  A      Yes.    Based  on  my  review  of  the  memo,  both 

7  myself  and  AUSA  Jackson  discussed  the  involvement  of 

8  Tucker,  Ward  and  Smith. 

9  Q      Now,  again  with  respect  to  which 

10  investigation? 

1 1  A      The  investigation  of  David  Hale  and  his 

12  company,  the  government  fraud  investigation. 

13  Q      And  as  a  result  of  your  describing  the 

14  involvement  of  Tucker,  Ward  and  Smith,  what  did  U.S. 

15  Attorney  Casey  agree  to  do,  advise  that  she  would  do? 

16  A      USA  Casey  advised  she  would  have  to  recuse 

17  herself  and  only  had  to  decide  the  best  time  to  do 

18  so. 

19  Q      Now,  at  some  point  in  time  did  she  —  do 

20  you  want  a  moment? 

21  A      Yes,  if  I  could  have  a  moment. 

22  (Pause.) 
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1  Q      So  as  a  result  -  so  as  a  result  of 

2  supplying  some  information  to  USA  Casey,  she 

3  indicated  she  would  recuse  herself  and  only  had  to 

4  decide  the  time  to  do  so;  correct? 

5  A      That's  correct. 

6  Q      Why  did  she  indicate  to  you  that  the  timing 

7  was  of  concern  to  her? 

8  A      I'll  read  from  the  memo.    "She  referenced 

9  claims  made  by  subjects  David  Hale  and  media  outlets 

10  that  she  was  being  unfair  due  to  her  political  or 

1 1  other  affiliations.    While  she  resented  those 

12  accusations  and  realized  recusing  herself  might  be 

13  misinterpreted  by  some  as  giving  merit  to  Hale's 

14  accusations,  Casey  felt  she  must  not  hear  any  details 

15  concerning  the  above  individuals.    However,  she  saw 

16  no  immediate  need  to  publicly  advise  of  her  recusal 

17  and  preferred  to  wait  until  a  more  opportune  time 

18  from  a  public  relations  standpoint.   AUSA  Johnson 

19  also  discussed  the  possibility  the  Department  of 

20  Justice  would  take  all  or  part  of  the  case  due  to  the 

21  mention  of  Bill  Clinton  by  Hale." 

22 Q      By  this  point  in  time  there  had  been  some 
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1  allegations  in  a  newspaper  that  Hale  apparently  had 

2  made  with  respect  to  Bill  Clinton  and  Jim  Guy  Tucker 

3  and  some  others;  correct? 

4  A      That's  correct.    1  think  that  the  first 

5  article  I'm  aware  of  was  around  the  date  of  his 

6  indictment,  September  23,  specifically  an  interview 

7  with  someone  that  was  printed  in  the  Little  Rock 

8  newspaper. 

9  Q      Now,  I  know  that  you've  just  read  this,  but 

10  does  that  refresh  your  recollection  as  to  what  her 

1 1  rationale  for  not  recusing  at  that  particular  point 

12  in  time  was,  publicly?  Not  publicly  recusing  at  that 

13  point? 

14  A      There  was  --  well,  I  think  as  the  memo 

15  states,  that  she  didn't  want  to  be  --  appear  to  be 

16  caving  in  to  Hale  or  take  any  action  that  made  it 

17  appear  that  she  was  in  agreement  that  she  was  being 

18  unfair. 

19  Q      Now,  do  you  know  whether  she  was  advised 

20  that  these  individuals,  Tucker,  Ward  and  Smith,  were 

21  subjects  in  August  of  1993  or  earlier  in  September 

22  1993? 
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1  A      No,  I  don't  remember  that  right  now. 

2  Q      Do  you  know  whether  or  not  she  stated  to 

3  you  prior  to  this  discussion  that  if  Tucker  was 

4  mentioned,  she  did  not  want  to  hear  any  details  with 

5  respect  to  any  investigation  involving  him? 

6  A      I  don't  remember  if  she  said  that  before 

7  this. 

8  Q      In  any  event,  then,  do  you  recall  whether 

9  or  not  she  excused  herself  from  listening  to  any 

10  further  details  with  respect  to  this  investigation  at 

1 1  this  point? 

12  A      To  my  knowledge,  in  this  meeting  after  she 

13  made  those  comments  and  after  the  FBI  had  talked 

14  about  some  investigative  concerns,  she  left  the 

15  meeting,  and  myself  and  ASAC  Whitehead  left  the 

16  meeting  and  Michael  Johnson,  Fletcher  Jackson,  Agent 

17  Reign  and  Financial  Analyst  Hall  remained  behind  to 

18  discuss  the  investigation. 

19  Q      Was  it  your  understanding,  then,  after  this 

20  meeting  that  with  respect  to  these  individuals,  she 

21  had  recused  herself  and  that  she  would  not 

22  subsequently  receive  detailed  information  with 
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1  respect  to  them  or  any  investigation  relating  to 

2  them? 

3  A      What  she  advised  is  that  while  she  had  not 

4  publicly  announced  her  recusal,  she  had  effectively 

5  recused  herself  internally  within  her  office  and 

6  would  not  receive  information. 

7  Q      Now,  from  September  24,  1993  forward,  do 

8  you  know  whether  or  not  that  was  the  case,  whether  or 

9  not  she  did  receive  additional  information  with 

10  respect  to  these  individuals? 

11  A      I'm  not  aware  of  her  receiving  information. 

12  Q      Do  you  know  whether  or  not  she  received  the 

13  nine  additional  criminal  referrals? 

14  A      I  don't  know  if  she  personally  saw  those 

15  referrals.    I  think  her  office  may  have  received 

16  those  referrals. 

17  MR.  BEN-VENISTE:    Really,  I  have  to  object 

18  to  asking  this  witness,  since  Ms.  Casey  has  been 

19  deposed  over  an  extensive  period  of  time.    We  have 

20  all  of  her  files.    It's  really  not  necessary  to  learn 

21  from  this  witness. 

22  MR.  GICALE:    Well,  to  the  extent  --  his 
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1  testimony  is  relevant  to  the  extent  that  she  received 

2  any  additional  information  at  a  point  in  time  after 

3  she  says  at  least  to  him  that  she  has  recused  and 

4  other  things  occurred. 

5  THE  WITNESS:    I  recall  meeting  with  Michael 

6  Johnson  to  discuss  the  additional  referrals,  and 

7  Paula  Casey  was  not  present.   And  it's  my  impression 

8  that  she  was  not  involved  in  those  meetings  with  FBI 
personnel. 

BY  MR.  GICALE: 

Q      Did  you  become  aware  at  some  point  in  time 
in  early  October  that  the  director  of  the  FBI  had 
indicated  that  he  thought  that  she  should  recuse 
herself  from  these  matters? 

A      No.    I  don't  recall  that. 

Q      What  is  the  next  time  you  had  some  contact 
to  Jean  Lewis  in  this  investigation  after  ~  in 
September  or  October  of  1993? 

A      After  this  meeting  of  September  24? 

Q      Yes,  to  the  extent  you  can  remember. 

A      I  remember  that  the  referrals  were  received 

around  October  15.    I  don't  remember  a  specific 
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1  conversation  with  Jean  Lewis  in  connection  with  the 

2  receipt  of  those  referrals,  but  it's  possible  they 

3  were  preceded  in  their  arrival  by  a  telephone  call. 

4  Q      Did  you  subsequently  become  aware  of  — 

5  A      I  think  also  1  would  like  to  add,  during 

6  that  time  and  from  referring  to  this  memo  of 

7  October  1,  and  it  refreshes  my  recollection,  the  FBI 

8  was  trying  to  obtain  documents  from  Madison  Guaranty 
Savings  &  Loan,  and  there  may  very  well  have  been 
communications  between  myself  and  Jean  Lewis,  or  at 
that  point  it  may  have  been  persons  under  my 
supervision  and  Jean  Lewis.    I  just  can't  recall 
specific  -- 

Q      Do  you  recall  a  point  in  time  in  late 
October  when  Paula  Casey  sent  a  letter  declining  the 
original  referral,  the  1992  referral? 

A      Yes. 

Q      Did  Paula  Casey  ~  well,  withdraw  that. 
How  did  you  learn  that  Paula  Casey  had  declined  that 
referral? 

A      In  a  telephone  call  with  Paula  Casey. 

Q      She  had  discussed  the  matter  with  you  prior 
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1  to  declining  it? 

2  A      She  discussed  ~  she  advised  me  that  she 

3  intended  to  send  a  letter,  and  1  believe  that  she 

4  quoted  some  parts  of  the  letter  to  me  over  the 

5  telephone. 

6  Q      Now,  aside  from  quoting  those  parts  of  the 

7  letter  to  you  over  the  phone,  what  did  she  say  to 

8  you?   What  did  she  say  to  you? 

9  A      She  told  me  that  Jean  Lewis  had  been  in 

10  contact  with  her  concerning  the  status  of  this 

1 1  referral,  0004.    She  told  me  that  the  Department  of 

12  Justice  had  apparently  —  and  I  don't  know  if  she 

13  said  had  declined  that  referral  or  said  something  to 

14  the  effect  that  they  would  understand  if  Little  Rock 

15  United  States  Attorney's  office  did,  and  she  was 

16  adopting  that  position  and  was  going  to  so  notify 

17  Jean  Lewis.   And  we  had  a  discussion  as  to  --  she  had 

18  a  discussion  with  me  as  to  whether  that  would 

19  negatively  impact  our  current  efforts  at  Madison. 

20  Q      And  what  was  your  response? 

21  A      1  told  her  it  would  not.    The  letter,  as  I 

22  recall,  advised  Jean  Lewis  that  this  was  something 
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1  that  had  been  resolved  or  examined  prior  to  Paula 

2  Casey  being  named. 

3  I  talked  with  Paula  Casey  about  the  fact 

4  that  the  nine  subsequent  referrals  basically 

5  reincorporated  a  lot  of  the  allegations  of  0004.    I'm 

6  not  sure  they  listed  the  Clintons  as  witnesses.   And 

7  1  sought  assurance  from  Paula  Casey  that  her 

8  declination  did  not  mean  that  we  would  not  consider 

9  the  information  contained  in  0004  as  part  of  the 

10  investigation  that  would  be  conducted,  and  she  agreed 

1 1  with  that  and  in  her  letter  I  believe  said  that  if 

12  information  was  received  in  the  future,  that  she 

13  would  reconsider  her  position  as  related  to  that 

14  referral. 

15  There  was  also  a  paragraph  in  there  at  the 

16  end  about  access  to  records.   To  put  this  in  context, 

17  we  were  having  a  difficult  time  obtaining  records 

18  from  RTC  at  the  time,  and  1  think  Paula  Casey's 

19  explanation  was  two-part. 

20  One  is  that  this  was  a  decision  that  other 

21  experienced  people  had  apparently  reached,  that 

22  giving  Jean  Lewis  this  answer  did  not  indicate  any 
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diminution  of  the  efforts  of  her  office  in  the 
investigation  of  Madison,  and  this  was  also  intended 
to  be  somewhat  of  a  signal  to  the  RTC  that  if  they 
were  going  to  send  us  referrals,  that  they  should 
provide  us  access  to  records  so  we  could  effectively 
investigate  the  referrals. 

Q      So  by  virtue  of  this  discussion,  you  did 
not  believe  your  investigation  with  respect  to  the 
first  referral  was  concluded  but  rather  became  part 
of  the  other  nine  referrals;  correct? 

A      That's  correct. 

Q      That  they  were  related? 

A      Well,  the  investigation  of  Madison  would 
include  any  information  we  had  about  Madison  from  any 
source,  so  that  would  obviously  include  0004.    The 
0004,  by  Jean  Lewis's  own  description  in  some 
conversation  with  her  previously,  was  her  response  to 
our  telephone  conversation  in  October  of  '92  where  I 
said  it  would  be  helpful  to  us  to  have  more  detailed 
referrals,  and  her  description  of  those  nine 
referrals,  before  we  received  them,  is  that  these  are 
much  more  detailed  referrals  concerning  Madison. 
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Q      In  an  attempt  at  trying  to  be  responsive  to 
your  request  in  October  of  1992? 

A      Well,  yeah.    I  mean,  you  could  ask  her,  but 
it  was  to  —  one  of  the  things  I  discussed  with  her 
was  that  further  details  would  have  been  helpful  back 
at  that  time,  and  these  referrals  were  certainly  more 
detailed. 

Q      In  any  event  — 

MR.  BEN-VENISTE:    Is  this  an  optical 
illusion  or  is  the  pile  of  documents  in  front  of  you 
with  which  you  are  going  to  question  the  witness 
larger  than  it  was  previously? 
(Laughter.) 

MR.  GICALE:    No,  it's  not  larger.   But  I'm 
at  November  9  almost,  so  it's  almost  over.    It's 
almost  over. 

THE  WITNESS:    Shucks. 
BY  MR.  GICALE: 
Q      So  then,  therefore,  you  had  no  objection  to 
the  letter  because  from  your  perspective  you  — 

A      I  told  her  I  had  no  objection  because  she 
had  assured  me  that  it  did  not  mean  that  if  we 
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1  developed  information  as  part  of  our  investigation 

2  that  included  and  related  to  allegations  in  0004, 

3  that  it  would  still  be  pursued. 

4  Q      Now,  at  some  point  subsequent,  you  learned 

5  apparently  that  Paula  Casey  was  asked  to  recuse 

6  herself  or  had  a  meeting  in  the  Department  of  Justice 

7  in  Washington  and  was  asked  to  recuse  herself  from 

8  these  matters? 

9  A      Yes. 

10  Q      And  she  in  fact  did,  and  Mr.  Mackay  was 

1 1  appointed  to  take  over  the  investigation  of  the 

12  matter;  correct? 

13  A      That's  correct.   That's  correct. 

14  MR.  GICALE:    I  just  need  one  minute.   Off 

15  the  record. 

16  (Discussion  off  the  record.) 

17  BY  MR.  GICALE: 

18  Q      Now,  between  the  time  that  you  discussed 

19  the  plea  offer  in  the  letters  between  Mr.  Coleman  and 

20  Ms.  Casey  and  Mr.  Johnson  in  September  1993  and  the 

21  time  period  when  Mr.  Mackay  took  the  investigation 

22  over,  were  there  any  other  discussions  with  respect 
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1  to  a  plea  with  respect  to  Mr.  Coleman  and  Hale? 

2  A      Yes.    1  believe  that  around  November  8 

3  there  was  what  somebody,  Michael  Johnson  maybe  or 

4  Paula  Casey,  described  to  me  in  terms  of  a  surrender 

5  meeting,  and  they  felt  they  were  close  to  reaching  a 

6  plea  agreement  with  David  Hale.   And  at  that  point, 

7  it  had  not  been  announced  that  Paula  Casey  was 

8  recused  and  was  being  replaced  by  DOJ.    And  I  think 

9  as  a  matter  of  -  she  expressed  to  me  that  as  a 

10  matter  of  personal  pride,  she  would  like  to  obtain 

1 1  that  plea  prior  to  recusing  herself 

12  Q      However,  those  negotiations  did  not 

13  continue  in  light  of  her  recusal,  I  take  it? 

14  A      They  did  not.    They  did  not.    She  was  no 

1 5  longer  in  a  position  to  negotiate  on  behalf  of  the 

16  government. 

17  Q      And  I  take  it  by  that  point  in  time,  you 

18  had  received  copies  of  the  other  nine  referrals  and 

19  you  had  incorporated  those  into  your  investigation? 

20  A      Yes,  those  were  incorporated  into  our 

21  pending  investigation. 

22  Q      Were  there  any  other  plea  discussions 
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between  that  period,  September  1993  and  November  8, 
that  you're  aware  of? 
A      No. 

MR.  GICALE:    I  have  nothing  further  at  this 
point. 

MR.  BEN-VENISTE:    In  the  remaining  half 
hour  before  our  agreed-upon  break  this  evening  before 
we  resume,  I  would  like  to  ask  some  questions 
relating  to  the  inception  of  the  investigation  by 
Ms.  Lewis,  to  the  extent  that  you  first  learned  about 
it. 

EXAMINATION 
BY  MR.  BEN-VENISTE: 
Q      If  I  understand  you  correctly,  in  late 
March  or  early  April  of  1992,  you  were  advised  that 
Ms.  Lewis  had  been  directed  by  someone  in  her  agency 
to  review  the  Madison  files;  is  that  correct? 
A      Correct. 

Q      And  she  soon  thereafter  visited  the  FBI 
office  in  Little  Rock  to  confer  with  Gary  Aaron,  who 
was  the  case  agent  for  the  prior  trial  of 
Mr.  McDougal  and  others? 
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A      Correct. 

Q      You  had  not  been  in  the  Little  Rock  office 
at  the  point  of  Mr.  McDougal's  trial;  right? 

A      That's  correct. 

Q      But  if  I  understand  your  testimony,  it 
appears  that  you  were  a  highly  experienced 
white-collar  crime  investigator  with  over  a  decade  of 
experience  with  the  FBI  investigating  white-collar 
offenses? 

A      I've  stated  my  background. 

Q  With  respect  to  your  specific  involvement 
in  reviewing  RTC  referrals,  would  it  be  fair  to  say 
that  you  had  reviewed,  up  until  the  time  you  dealt 
with  Ms.  Lewis,  scores  and  scores  of  such  referrals? 

A      No,  that  would  not  be  correct. 

Q      Okay.    Well,  then  in  terms  of  your 
experience  with  bank  fraud  investigations,  could  you 
explain  what  that  was?   Sometimes  it's  not  helpful  to 
try  to  save  time. 

A      I  had  worked  bank  fraud  cases  for  a  period 
of  several  years,  had  worked  on  a  bank  failure  case 
prior  to  being  named  supervisor  of  the  white-collar 
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1  crime  squad,  and  as  the  supervisor,  I  was  responsible 

2  for  opening  all  the  bank  fraud  cases  for  which 

3  complaints  were  received  in  Little  Rock.   And  as  part 

4  of  that  process,  I  would  review  the  referral  from 

5  FDIC  or  whatever  the  regulatory  agency  was. 

6  Q      And  can  you  say  how  many  bank  fraud 

7  investigations  you  had  been  involved  with  as  an  FBI 

8  agent  prior  to  late  1992? 

9  A      Is  your  question  both  as  a  supervisor  and 

10  as  an  investigator? 

1 1  Q      Yes. 

12  A      I  would  have  to  approximate.    I  would  say 

13  at  least  100. 

14  Q      Now,  Ms.  Lewis  told  you  that  she  had  spoken 

15  with  Mr.  Aaron  about  the  earlier  investigation  and 

16  trial;  is  that  correct? 

17  A      I  believe  that  is  correct. 

18  Q      And  the  conversation  which  you  had  with 

19  Ms.  Lewis  at  that  point  was  in  your  office? 

20  A      I'm  not  sure  of  that.    It  could  have  been  a 

21  telephone  conversation. 

22 Q      And  was  she  asking  you  for  something? 
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1  A      I  don't  remember. 

2  Q      At  that  time,  had  you  spoken  to  Ms.  Lewis 

3  before? 

4  A      Yes. 

5  Q      And  that  had  occurred  back  in  December  of 

6  1991,  hadn't  it,  when  she  was  party  to  conversations 

7  wherein  the  FBI  office  in  Little  Rock  helped 

8  prioritize,  at  least  from  the  FBI's  standpoint,  what 

9  their  interest  was  in  criminal  investigations 

10  involving  bank  fraud  in  that  area? 

11  A      I  had  discussed  with  her  our  suggestions 

12  for  what  the  priority  for  their  review  of  failed 

13  institutions  should  be,  yes. 

14  Q      And  how  did  you  arrive  at  your  priority 

15  list? 

16  A      Well,  based  on  several  factors,  one  of 

17  which  I  alluded  to  earlier,  and  that  is  a  desire  at 

18  that  time  on  the  part  of  the  Department  of  Justice  to 

19  recover  monetary  fines  and  penalties  when  possible. 

20  1  obtained  from  RTC  a  list  of  failed  institutions  for 

21  which  they  intended  to  conduct  examinations.   1 

22  excluded  from  that  list  institutions  for  which  there 
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1  had  already  been  investigations  conducted  by  the  FBI 

2  in  Arkansas. 

3  1  then  considered  the  date  of  failure  of 

4  the  institution,  which  gave  me  a  rough  estimation  of 

5  the  statute  of  limitations,  and  considered  the  amount 

6  of  dollar  loss  for  the  institutions.    I  also 

7  considered  any  informant  information,  confidential 

8  source  information  I  was  aware  of 

9  Q      That  kind  of  folded  into  the  question  of 

10  whether  the  FBI  generally  had  information  about 

1 1  whether  the  banks  were  clean  or  dirty? 

12  A      On  one  of  the  institutions  for  certain. 

13  Q      Let  me  show  you  what  has  been  Bates  stamped 

14  4594  and  ask  whether  this  is  a  referral  schedule  that 

15  incorporated  the  kind  of  priorities  that  you  had  just 

16  described. 

17  (Witness  reviewed  the  document.) 

18  A      Yes,  this  is  accurate.  This  refreshes  my 

19  recollection  that  I  did  have  an  interest  besides  two 

20  particular  institutions  and  yet  another  one,  which  is 

21  Capital  Savings  &  Loan,  and  that's  an  institution 

22  that  1  had  investigated  prior  to  being  promoted  as 
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1  supervisor.    And  I  was  asking  her  assistance  in  that 

2  one  because  it  might  help  our  trial  effort. 

3  Q      Now,  with  respect  to  the  priorities  list, 

4  can  you  say  which  of  the  institutions  that  are 

5  reflected  on  4594,  which  also  has  a  designation  S/AT 

6  50,  which  of  those  Ms.  Lewis,  to  your  knowledge,  in 

7  1992  had  primary  responsibility  for? 

8  A      Well,  based  on  my  conversations  with  her  as 

9  of  the  middle  of  March  of  1992,  she  had  been 

10  concentrating  her  efforts  on,  I  believe.  Savers  in 

1 1  Little  Rock  and  First  Federal  in  Little  Rock.   As  of 

12  sometime  in  mid-March  or  early  April  of  '92,  her 

13  focus  shifted  to  Madison  in  Little  Rock. 

14  Q      Now,  I  take  it  that  shift  was  not  at  the 

15  direction  of  anybody  involved  in  either  the 

16  Department  of  Justice  or  the  FBI;  is  that  correct? 

17  A      Not  that  I'm  aware  of 

18  Q      Now,  in  terms  of  Savers  of  Little  Rock, 

19  what  was  the  reason  that  that  was  high  on  the  list  of 

20  your  priorities? 

21  A      I  had  received  what  I  considered  to  be 

22  reliable  information  that  it  was  an  extremely  dirty 
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1  institution. 

2  Q      And  wiiat  about  the  size  of  loss  that  the 

3  bank  had  experienced? 

4  A      I  don't  remember  the  size,  but  I  know  that 

5  with  Savers  and  First  Federal,  one  of  them  is 

6  approximately  $950  million,  and  I  think  the  other  one 

7  is  like  750  million. 

8  Q      Yeah,  I  think  you've  got  the  numbers  right 

9  for  First  Federal  being  the  largest,  the  larger  of 

10  those  two,  and  Savers  being  second. 

1 1  So  let  me  ask  you  about  First  Federal  of 

12  Little  Rock.   That  was  clearly  a  priority  on  your 

13  list  as  well;  is  that  right? 

14  A      Yes,  and  --  yes. 

15  Q      And  what  were  the  reasons  for  that,  aside 

16  from  the  near  billion  dollar  loss? 

17  A      I  can't  recall  now  if  I  had  specific  or 

18  general  information  about  it  being  a  dirty 

19  institution,  but  I  would  --  it  could  have  been  that  I 

20  was  aware  --  I  don't  know.    Basically,  I'd  say  that 

21  the  thing  I  recall  was  the  amount  of  money. 
22 Q      Let  me  see  if  this  refreshes  your 
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1  recollection  with  respect  to  the  amount  of  money.    I 

2  hesitate  to  put  words  in  your  mouth,  but  since  we 

3  have  a  document  which  was  prepared  by  you,  I'll  show 

4  you  FBI  528  on  the  point  of  the  two  failed 

5  institutions  that  you  had  identified. 

6  A      I  see  this. 

7  Q      And  is  that  consistent  with  your  -  does 

8  that  refresh  your  recollection  as  to  the  size  of  the 

9  losses  at  First  Savings  and  Savers  Savings? 

10  A      Yes. 

1 1  0      That  was  900  million  First  Savings  and  630 

12  at  Savers  Savings,  according  to  your  contemporaneous 

13  communication  of  16  October  '92? 

14  A      Based  on  the  information  I  had,  those  were 

15  figures  that  this  been  publicly  released  as  loss 

16  figures.   There  may  have  been  disagreement  between 

17  agencies  involved,  but  that  was  a  figure  that  I  had 

18  seen  publicized. 

19  Q      Now,  in  terms  of  the  priorities  that  you 

20  have  described  here  today  that  the  FBI  was  employing 

21  both  in  connection  with  its  own  investigative 

22  priorities  and  rationale,  as  well  as  the  additional 
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1  Congressional  input  that  had  been  received  that  you 

2  have  testified  about,  can  you  say  whether  in  view  of 

3  the  size  of  the  loss  of  Madison  and  the  likelihood  of 

4  obtaining  any  sort  of  funds  from  the  individuals  who 

5  may  have  been  responsible  for  the  losses,  whether 

6  that  would  have  ranked  high  on  the  list  of 

7  priorities? 

8  MR.  BATES:    As  of  what  date  are  we  asking 
this? 

BY  MR.  BEN-VENISTE: 
Q      Late  1992. 

A      Well,  by  late  '92  we  had  received  a 
referral,  so  that  would  have  changed  my  opinion  on 
the  list  of  priorities.   At  the  time  that  list  of 
priorities  was  determined,  the  referral  had  not  been 
received  and  I  was  acting  on  a  combination  of  any 
information  I  had  about  an  institution  being  dirty 
and  the  size  of  the  loss. 

And  as  I  think  I  previously  said,  I  had 
made  an  assumption  that  an  institution  that  had  been 
the  subject  of  previous  prosecutive  effort  would  not 

be  as  desirable  to  the  United  States  Attorney's 
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1  office  and  those  had  been  discounted  on  my  list. 

2  Q      Right.    So  that  had  not  someone  else 

3  reordered  the  priorities,  you  would  not  have  done  so 

4  on  the  basis  of  information  that  you  knew  up  until 

5  late  1992? 

6  A      I'm  not  sure  I  can  say  that. 

7  Q      Well,  let  me  put  it  another  way.    When 

8  Ms.  Lewis  received  whatever  directive  that  she  said 
she  received  in  March  or  April  of  1992  to  begin  her 
investigation  of  Madison,  was  there  any  reason  that 
you  knew  of  based  on  the  criteria  that  you  have 
described  as  to  why  Madison  would  be  bumped  ahead  of 
the  other  institutions  that  you  had  discussed  with 
Ms.  Lewis  and  others  at  the  RTC? 

A      You're  asking  prior  to  March  of  1992? 

Q      Right. 

A      I'm  not  aware  of  any  reason. 

Q      Can  you  provide  any  reason  as  to  why  the 
RTC  would  have  done  so,  other  than  the  fact  that 
there  had  been  this  newspaper  story  that  had  come  out 
that  had  linked  Governor  Clinton  to  the  Madison  Bank 
and  its  principals? 
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1  A      Well,  I  can't  speculate  as  to  why  RTC  did 

2  what  they  did,  other  than  to  repeat  that  Jean  Lewis 

3  told  me  that  her  superiors  had  redirected  her  to 

4  Madison  based  on  a  newspaper  story. 

5  Q      So  in  your  conversation  with  Ms.  Lewis,  she 

6  referenced  the  newspaper  story? 

7  A      I  am  fairly  certain  she  did.    I'm  not 

8  absolutely  positive. 

9  Q      Now,  from  the  time  that  you  first  had  your 

10  conversation  with  Ms.  Lewis  when  she  wanted  to 

1 1  interview  Mr.  Aaron  and  look  at  documents  in  the 

12  Little  Rock  area  until  you  received  the  first 

13  referral  from  her,  approximately  how  many  times  were 

14  you  in  contact  with  her  about  her  progress  in 

15  connection  with  the  referral? 

16  A      I  think  today  I've  testified  to  probably 

17  two  or  three  or  four  contacts,  and  I've  testified  to 

18  all  the  contacts  that  I  recall. 

19  Q      And  had  you  had  contact  with  Ms.  Lewis 

20  about  other  institutions  which  you  had  previously 

21  prioritized  during  that  interim  period? 

22  A      Yes. 
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1  Q      And  could  you  provide  in  summary  form  what 

2  you  had  discussed  with  Ms.  Lewis  about  those  other 

3  institutions  in  that  time  frame,  from  March  to,  let's 

4  say,  the  end  of  August? 

5  A      Well,  on  at  least  one  occasion  during  that 

6  time  frame,  I  noted  to  her  that  I  had  made  a  previous 

7  request  that  Savers  and  First  Federal  be  addressed. 

8  Q      And  what  did  Ms.  Lewis  respond  to  you? 

9  A      She  advised  that  her  superiors  had  directed 

10  her  to  shift  her  efforts  to  Madison. 

11  Q      So  did  she  say  whether  anyone  had  been 

12  assigned  to  the  Savers  or  First  Federal  matter  since 

13  she  had  been  reassigned  to  Madison? 

14  A      She  did  not.    She  was,  I  believe,  the  only 

15  examiner.   RTC  did  not  have  a  lot  of  investigators  -- 

16  investigators,  not  examiner,  for  our  region,  and  she 

17  may  actually  have  covered  a  couple  of  states,  so  1 

18  don't  know  that  she  would  have  had  to  say  anything. 

19  I  was  not  aware  there  was  another  examiner 

20  available  --  or  investigator  available  to  look  at 

21  those,  so  the  impression  I  had  is  that  she  would  have 

22  to  get  to  them  later. 
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1  Q      Now,  was  there  a  prosecution  of  anyone 

2  associated  with  Savers? 

3  MR.  BATES:    Could  we  limit  the  answer  to 

4  that  up  through  January  of  1994? 

5  MR.  BEN-VENISTE:    No,  no,  up  to  and  today, 

6  whether  there's  been  an  indictment. 

7  MR.  BATES:    Anything  public,  that's  fine. 

8  THE  WITNESS:    I'm  not  aware  of  anything 
that  may  have  occurred  before  I  became  the  supervisor 
and  became  aware  of  what  was  going  on  in  Little 
Rock.   There  may  have  been  a  recipient  of  a  loan  at 
Savers  that  was  prosecuted,  but  I'm  not  aware  of  any 
indictments  as  a  result  of  an  RTC  referral  since 
1992. 

BY  MR.  BEN-VENISTE: 
Q      Right.    So  from  1992  until  today,  to  the 
best  of  your  knowledge,  no  one  associated  with 
running  that  institution  or  substantially  dealing 
with  that  institution  has  been  indicted  for  any  fraud 
that  may  have  occurred  in  that  institution? 

A      That's  correct.    I'd  have  to  qualify, 
related  to  activities  in  that  institution.    There  may 
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1  be  individuals  that  were  related  to  more  than  one 

2  institution. 

3  Q      Okay.   Now,  is  it  correct  that  at  some 

4  point,  you  asked  what  was  happening  to  these  other 

5  institutions  so  that  you  would  be  apprised  of  whether 

6  you  were  going  to  get  any  assistance  from  the  RTC 

7  with  respect  to  them,  aside  from  the  conversation 

8  you've  indicated? 
A      Well,  there  was  --  I  asked  our  headquarters 

in  the  fall  of  1992  to  inquire  at  a  headquarters 

level  at  RTC  in  Washington  as  to  when  we  might  expect 

referrals. 

Q      And  was  that  because  you  weren't  getting 
anywhere  in  terms  of  your  own  efforts  to  get  the  RTC 
to  focus  on  the  institutions  you  thought  warranted 
investigation? 

A      Yes. 

Q      And  by  asking  the  agency  more  or  less  at 
the  top  levels  to  contact  the  RTC  more  or  less  at  the 
top  levels,  you  felt  that  you  might  get  something 
going  in  a  positive  way  where  you  felt  you'd  been 
stalled? 
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1  A      Well,  I  don't  know  that  1  would  say  we'd 

2  been  stalled.   RTC  had  made  a  decision  to  redirect 

3  Jean  Lewis  to  Madison.   A  referral  had  been  received 

4  for  Madison.   The  United  States  Attorney  had 

5  basically  put  this  matter  in  an  inactive  status,  it 

6  was  in  abeyance.  Based  on  that,  while  that  may  not 

7  have  been  communicated  to  RTC,  I  wanted  RTC  to  move 

8  on  past  the  Madison  referral  and  work  on  other 

9  matters. 

10  Q      Were  you  interested  in  obtaining  any 

1 1  documentary  information  that  Ms.  Lewis  might  have 

12  come  across  or  the  RTC  might  have  come  across  in  1993 

13  relating  to  Savers  Savings  and  more  specifically 

14  relating  to  any  allegations  of  fraud  involving  Savers 

15  Savings? 

16  A      I  don't  recall  that. 

17  Q      Do  you  recall  whether  you  would  have  been 

18  interested  in  receiving  any  such  information? 

19  A      We're  always  interested  in  receiving  any 

20  information. 

21  Q      If,  for  example,  somebody  had  come  to  the 

22  RTC  or  to  Ms.  Lewis  and  said  "I  know  about  fraud  in 
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1  that  institution,  I've  dealt  with  the  people  who  have 

2  conducted  the  fraud,  I  have  a  bunch  of  documents  that 

3  I  would  like  to  give  to  you,"  would  you  have  liked  to 

4  have  known  that  fact  contemporaneously? 

5  A      It  would  not  have  displeased  me. 

6  Q      Would  it  have  displeased  you  if  you  knew 

7  that  Ms.  Lewis  had  received  such  information  from 

8  such  a  person  and  had  not  communicated  that  to  you  in 

9  1993  prior  to  the  time  that  you  sent  your  memo  along 

10  to  Washington? 

1 1  A      Well,  you're  asking  me  to  speculate  on  what 

12  I  would  have  thought  back  then. 

13  MR.  GICALE:    And  I  object  to  the 

14  speculation.   1  mean  if  he  knows  that  it  happened  and 

15  he's  got  some  comments  or  some  thoughts  that  he 

16  expressed  to  her  as  a  result  of  it  ~ 

17  BY  MR.  BEN-VENISTE: 

18  Q      Okay.    Let  me  put  it  another  way.   As  you 

19  sit  here  today,  have  you  learned  from  any  source  that 

20  Ms.  Lewis  received  such  information  from  such  a 

21  person  as  I  have  described  earlier  relating  to  Savers 

22  Savings? 
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1  MR.  BATES:    Technically,  the  deposition  is 

2  limited  to  the  knowledge  he  had  as  of  January  1994  on 

3  some  subjects  and  November  1993  on  other  subjects. 

4  MR.  BEN-VENISTE:    1  don't  think  it  applies 

5  to  this. 

6  MS.  SIMONTON:    1  would  like  to  talk  to  him, 

7  then,  to  see  if  we're  getting  into  an  area  concerning 

8  a  confidential  source  or  pending  investigation  of  the 

9  FBI,  because  I  don't  know  the  answer  to  the  question, 

10  and  it's  conceivable — 

1 1  MR.  BEN-VENISTE:    What  I'm  asking  again  is 
whether  Agent  Irons  received  information  from  any 
source  that  Ms.  Lewis  had  obtained  such  documentary 
information  from  such  an  inside  type  of  person  in 
1993  or  whether  such  information  would  come  as  a 
surprise  to  him,  even  today. 

THE  WITNESS:    Wait  a  minute.    You  asked  me 
about  1993  and  then  you  said  today.    I'm  getting 
confused  on  the  time. 

BY  MR.  BEN-VENISTE: 
Q      Would  it  come  as  a  surprise  to  you  even 

today?   You  said  you  didn't  know  about  it  in  1993. 

214 

1  (Discussion  off  the  record.) 

2  THE  WITNESS:    As  I  sit  here  today,  I  don't 

3  know  if  she  received  information. 

4  MS.  SIMONTON:    Makes  it  a  lot  easier  if  I 

5  can  find  out  what  the  answer  is. 

6  MR.  BEN-VENISTE:    From  Agent  Irons's  prior 

7  answers,  I  suspected  that  that  was  the  case  and 

8  indeed  from  the  basis  of  the  information  that  I 
have  ~ 

THE  WITNESS:    1  would  like  to  add  that  I 
didn't  advise  Jean  Lewis  of  FBI  source  information, 
and  I  would  always  be  glad,  as  I  said,  not 
displeased,  to  receive  it  from  them.    1  wouldn't  have 
felt  like  that  they  had  an  affirmative  obligation  to 
tell  me  as  soon  as  they  got  it. 

BY  MR.  BEN-VENISTE: 
Q      Well,  let  me  continue  on  and  see  how  you 
would  feel  under  this  fact  scenario,  where  Ms.  Lewis 
had  received  such  information  regarding  Savers 
Savings,  had  received  the  documents  that  the 
individual  providing  the  information  said  would 
establish  fraud  and  had  written  a  letter  to  an 
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1  Assistant  United  States  Attorney,  commending  that 

2  individual  for  cooperating  in  connection  with 

3  providing  that  information,  and  you  still  hadn't 

4  received  any  knowledge  of  that.    Would  that  disturb 

5  you  as  you  sit  here  today? 

6  A      What's  the  story  on  the  "as  I  sit  here 

7  today"?   I  need  to  know  this. 

8  Q      You're  sitting  here  today.    Would  you  be 

9  disturbed  to  know  that  Ms.  Lewis  had  received 

10  information  from  an  individual  who  had  approached  her 

11  as  an  RTC  criminal  investigator  and  provided  her  with 

12  documentary  information  regarding  Savers  Savings  and 

13  fraud  at  that  institution,  and  had  written  a  letter 

14  to  an  Assistant  United  States  Attorney,  commenting 

1 5  upon  the  cooperation  that  that  individual  had 

16  provided  to  the  RTC? 

17  MR.  BATES:    I  think  we're  going  to  limit 

18  this  deposition  to  what  the  scope  of  our  agreement 

19  is,  and  this  seems  to  me  to  be  outside  the  scope  of 

20  the  agreement,  particularly  since  the  question 

21  doesn't  even  ask  what  he  knew  at  any  time,  it  just 

22  asks  for  a  speculation  as  to  how  he  would  react  today 
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1  to  something  if  it  were  true,  and  certainly  that's 

2  beyond  the  scope  of  a  deposition,  the  agreed-to 

3  contours  of  which  are  his  knowledge  as  of  a  specific 

4  date  almost  two  years  ago. 

5  MR.  BEN-VENISTE:    Well,  we've  established, 

6  I  think,  that  Agent  Irons  as  he  sits  here  today  had 

7  not  heard  of  this  series  of  events. 

8  MR.  GICALE:    And  therefore  he  has  no 

9  knowledge.   And  I  mean  I  would  agree,  1  mean  1  just 

10  believe  that  this  is  not  relevant  and  it's  beyond  the 

1 1  scope.    We're  talking  about  speculating.   He's 

12  already  admitted  he  — 

13  BY  MR.  BEN-VENISTE: 

14  Q      Let  me  put  this  a  different  way.    In  view 

15  of  the  communications  that  you  have  made  in  1991  and 

16  again  in  1992  about  your  interest  in  the  RTC 

17  pursuing,  among  other  things,  an  investigation  of 

18  Savers  Savings,  would  you  not  have  expected  Ms.  Lewis 

19  to  advise  you  if  she  had  received  documentary 

20  evidence  from  an  insider  who  claimed  to  have  evidence 

21  of  fraud  at  Savers  Savings? 

22  A      I  would  not  have  been  displeased. 
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1  MR.  BEN-VENISTE:    It's  5:00.    Pursuant  to 

2  our  earlier  agreement  to  try  to,  if  we  can,  finish 

3  this  investigation  this  evening,  we're  going  to 

4  adjourn  until  7:00. 

5  (Whereupon,  at  5:04  p.m.,  the  deposition 

6  was  recessed,  to  be  reconvened  at  7:00  p.m  this  same 

7  day.) 
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1  EVENING  SESSION  (7:10  p.m.) 

2  Whereupon, 

3  STEVEN  D.  IRONS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 
1                  BY  MR.  BEN-VENISTE: 

8  Q      In  your  memorandum  which  has  been  Bates 

9  stamped  1529,  it's  dated  August  26,  1992,  you  were 
0  advised  by  Ms.  Lewis,  you  say,  that  referrals  on 

1 1  Savers  Federal  Savings  would  be  provided  within 

12  several  months.    Do  you  recall  that? 

13  A      Yes. 

'^  Q      In  addition,  you  mention  again  First 

15  Federal  as  being  a  priority  institution  for  you  for 

16  RTC  to  assist  you;  is  that  correct? 

17  A      That  it  continued  to  be  a  priority  as  we 

18  had  indicated  to  them  earlier. 

19  Q      I  would  like  you  to  comment  on  page  3  of 

20  the  same  memorandum  in  the  first  paragraph  where  you 

21  say  "many  of  the  failed  Arkansas  institutions  have 

22  been  closed  for  periods  approaching  five  years.    Per 
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1  bureau  instructions  to  all  offices  as  set  forth  in  a 

2  directors  teletype  to  all  offices  dated  5-1-92, 

3  captioned  'Financial  information  fraud  and  failure 

4  matters,'  Little  Rock  has  not  opened  fraud  cases  on 

5  failed  institutions  absent  an  official  referral." 

6  You  go  on  to  say  "liaising  has  already  been 

7  affected  with  the  regulatory  agencies  that  audited 

8  the  institutions  who  advised  they  would  have  referred 

9  any  questionable  activity  at  the  time  of  their 

10  audits.    Little  Rock  is  not  in  a  position  to 

1 1  influence  the  manpower  assigned  by  RTC  to  author  such 

12  referrals  nor  the  speed  at  which  the  work  is 

13  conducted." 

14  Why  was  it  that  you  included  that 

1 5  paragraph? 

16  A      Little  Rock  was  in  a  situation  where  we 

17  were  underutilizing  agents  in  the  area  of  financial 

18  institution  fraud  investigations.   That  did  not  mean 

19  that  we  were  not  utilizing  the  agents.    It  just  meant 

20  they  had  been  reprogrammed  to  other  areas  of 

21  white-collar  crime. 

22  This  is  an  explanation  to  our  headquarters 


1  that  Little  Rock  has  done  ail  -  Little  Rock  feels 

2  like  it's  done  all  it  could  within  its  power  to 

3  attempt  to  obtain  work  on  cases  it  can  investigate. 

4  And  I  think  this  demonstrates  that  the  lack  of  bank 

5  fraud  cases  was  not  due  to  a  lack  of  desire  or 

6  initiative  on  the  part  of  Little  Rock. 

7  Q      Now,  was  it  the  case  that  you  felt 

8  constrained  as  a  supervisor  of  agents  in  white-collar 

9  and  financial  crimes  in  the  Little  Rock  office  by  a 

10  policy  that  did  not  allow  you  to  initiate  the 

1 1  investigation  into  failed  banks  until  such  time  as 

12  you  received  information  from  regulatory  agencies 

13  relating  to  those  institutions?   And  in  that  regard, 

14  let  me  ask  you  to  look  at  the  last  paragraph  on  page 

15  4  of  your  memorandum. 

16  (Witness  reviewed  the  document.) 

17  A      Your  question  is  did  1  as  Little  Rock's 

18  supervisor  feel  constrained  from  pursuing  cases 

19  absent  referrals  from  my  regulatory  agency? 

20  Q      Yes. 

21  A      The  answer  is  yes,  1  was  constrained.   1 

22  believe  that  not  too  long  after  the  date  of  that, 
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headquarters  may  have  changed  its  policy. 

2  Q      Now,  I  picked  two  out  of  a  number  of 

3  institutions  which  had  been  prioritized  in  the  memo 

4  that  I  had  shown  you  earlier  as  examples,  but  let  me 

5  ask  you,  Ms.  Lewis  said  that  a  referral  would  be 

6  coming  from  Savers  within  several  months.    This 

7  memorandum  was  written  in  August  of  1992. 

8  Did  you  ever  receive  a  criminal  referral 

9  with  respect  to  Savers? 

10  MR.  BITTMAN:    Well,  can  we  limit  it  to 

11  through  January  12,  '94? 

12  MR.  BEN-VENISTE:    Well,  I  think  on  that 

13  one,  yes. 

14  THE  WITNESS:    I  don't  believe  so. 

15  BY  MR.  BEN-VENISTE: 

16  Q      And  did  you  ever  receive  a  criminal 

17  referral  regarding  First  Federal? 

18  A      Through  January  of  1994,  I  don't  believe 

19  so. 

20  Q      Was  there  an  indication  that  in  addition  to 

21  talking  with  you  about  an  anticipated  referral  on 

22  Madison,  that  you  learned  that  -  strike  that. 
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1  As  of  mid-August,  if  I  understand  your 

2  testimony,  mid-August  of  1992,  you  had  learned  from 

3  Ms.  Lewis  that  her  supervisors  had  given  her  a 

4  deadline  of  August  3 1 ,  1 992  to  complete  a  criminal 

5  referral  on  Madison  Bank.    Was  that  the  case? 

6  A      Yes,  sir. 

7  Q      What  did  this  mean  to  you  in  terms  of  that 

8  information?   What  did  that  information  convey  to 

9  you? 

10  A      It  conveyed  to  me  that  I  could  expect  a 

1 1  referral  on  or  about  the  3 1  st  of  August. 

12  Q      What  did  it  convey  in  terms  of  what  was 

13  going  on  at  the  RTC? 

14  A      That  Jean  Lewis's  superiors  wanted  her  to 

15  furnish  the  referral  by  the  end  of  August. 

16  Q      Did  that  imply  anything  beyond  Jean  Lewis's 

17  superiors? 

18  MR.  GICALE:    Objection.   Unless  he  knows  or 

19  has  some  information.    I  mean  I  don't  think  there's  a 

20  foundation  for  him  to  answer  a  question  like  that. 

21  BY  MR.  BEN-VENISTE: 

22  Q      You  can  answer. 
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1  A      The  only  information  I  have  is  what  Jean 

2  Lewis  told  me,  and  that  is  that  she  had  an  internal 

3  deadline  of  August  3 1 . 

4  Q      So  you  didn't  feel  one  way  or  the  other 

5  about  whether  this  went  any  further  than  Jean  Lewis's 

6  superiors,  immediate  superiors? 

7  MR.  GICALE:    You  know,  again  I  would 

8  object.   I  mean  his  feelings  are  irrelevant.   He's 
got  to  base  what  he  knows  - 

MR.  BEN-VENISTE:    It  may  be  to  you,  but  I 
care  deeply  about  Agent  Irons' s  feelings. 

MR.  GICALE:    His  feelings  with  respect  to 
that  deadline. 

THE  WITNESS:    I'm  sorry.    Ask  the  question 
again. 

BY  MR.  BEN-VENISTE: 
Q      Did  what  she  was  telling  you  imply  anything 
in  your  mind  about  anything  beyond  her  immediate 
superiors? 

A      I  can't  say  that  I  can  make  an  implication 
based  on  that. 

Q      Okay.    Were  there  other  things  that  she  was 
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1  telling  you  that  gave  you  reason  for  concern? 

2  A      Yes. 

3  Q      And  what  were  those? 

4  A      She  had  made  a  comment  that  the  referral  -- 

5  she  had  passed  up  a  job  opportunity  to  work  on  the 

6  referral  and  that  it  might  change  the  course  of 

7  history. 

8  Q      What  did  that  mean  to  you  in  terms  of  your 

9  concerns? 

10  A      Well,  that  meant  to  me  that  Jean  Lewis  felt 

1 1  like  the  referral  was  going  to  ~  was  going  to  point 
out  information  concerning  the  high  profile  people 
that  she  talked  about  before,  i.e.,  the  Clintons,  and 
that  she  felt  like  that  when  it  was  received,  that  we 
would  feel  like  it  was  important  information. 

Q      Did  it  make  you  feel  like  she  was  very 
heavily  invested  in  this  referral  going  somewhere? 

A      Well,  I  felt  like  Jean  Lewis,  this  was 
probably  the  biggest  case  as  far  as  high  profile 
people  that  Jean  Lewis  had  been  involved  in,  and  she 
had  a  commensurate  level  of  excitement  or  interest 
because  of  that. 
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1  Q      In  terms  of  listing  who  the  witnesses  might 

2  be  in  a  situation  where  a  criminal  referral  comes  in, 

3  does  the  FBI  need  to  know  from  the  criminal 

4  investigator  at  the  RTC  necessarily  in  the  criminal 

5  referral  who  the  witnesses  might  be? 

6  A      If  I  recollect,  the  referral  is  a  form,  and 

7  it  has  areas  both  to  list  suspects  and  witnesses. 

8  Q      Did  you  feel  that  you  needed  to  know  the 

9  witnesses  in  that  case  on  some  form? 

10  A      Well,  I  don't  know  that  I  considered  what  I 

1 1  needed  to  know  on  the  form.    I  just  accepted  the 

12  form. 

13  Q      Well,  let's  talk  about  what  made  it  so 

14  sensitive.   If  the  Clintons  hadn't  been  listed  as 

15  witnesses,  would  that  have  ratcheted  down  the  level 

16  of  sensitivity  some? 

'^  A      If  I  knew  that  the  Clintons  were  witnesses 

18  and  they  simply  weren't  listed  as  witnesses  on  the 

19  form,  there  would  still  have  been  a  level  of  concern 
for  me.    The  fact  that  they  were  listed  on  the  form 

21  and  the  form  had  been  sent  to  several  places  meant 

22  that  the  potential  for  disclosure  was  increased  in 
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1  that  a  person  who  wasn't  aware  of  their  involvement 

2  without  reading  it  on  the  form  would  become  aware  of 

3  that. 

4  Q      What  does  it  mean  to  be  a  witness  to  a 

5  check-kiting? 

6  A      I  think  in  my  view  to  be  a  witness  is  to  be 
somebody  who  can  furnish  information  about  activity 
that  occurred. 

9  Q      Was  there  any  information  contained  within 
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the  referral  itself  that  would  indicate  that  the 

1 1  Clintons  were  indeed  witnesses  to  the  check-kiting? 

12  A      Based  on  the  review  that  I  testified  I 

13  conducted  earlier,  I  wasn't  able  to  determine  any 

14  information  that  I  felt  indicated  they  were. 

15  Q      And  coupling  the  review  and  analysis  of  the 

16  substantive  information,  as  you've  done  regarding 

17  this,  with  what  Ms.  Lewis  was  saying  about  changing 

1 8  her  career  plans,  giving  up  another  job  and  thinking 

19  that  her  involvement  with  this  referral  might  change 

20  history,  did  you  think  that  the  potential  was  there 

2 1  for  Ms.  Lewis  to  perhaps  exaggerate  the  importance  of 

22  the  Clintons  to  all  of  this? 
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1  A      I  think  that  Ms.  Lewis  --  the  burden  of 

2  proof  that  Ms.  Lewis  operates  under  for  her  level  of 

3  evidence  that  she  meets  to  generate  a  referral  is  not 

4  similar  to  the  level  of  evidence  that  an  FBI  agent 

5  would  consider  would  be  that  that  would  result  in  an 

6  indictment. 

7  Q      I  think  that's  a  good  answer,  but 

8  respectfully  it's  not  the  answer  to  the  question  that 

9  I  asked. 

10  A      Why  don't  you  ask  me  the  question  again. 

1 1  (The  reporter  read  the  record  as  requested.) 

12  THE  WITNESS:    I'm  not  sure  what  the 

13  potential  was.    She  had  listed  on  a  referral  and 

14  stated  what  she  thought  the  involvement  of  the 

15  Clintons  was,  and  I've  said  that  based  on  my  review, 

16  that  I  didn't  agree  with  the  characterization  that 

17  they  were  necessarily  aware  of  the  check-kiting 

18  activity. 

19  BY  MR.  BEN-VENISTE: 

20  Q      Was  there  anything  else  that  you  learned 

21  about  Ms.  Lewis's  activities  that  gave  you  further 

22  reason  for  concern  as  the  case  progressed? 
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1  A      There  was  one  particular  thing  that  gave  me 

2  concern  in  the  fall  of  1993. 

3  Q      And  up  until  that  point,  was  there  anything 

4  else  in  terms  of  the  nature  of  contacts,  the 

5  frequency  of  contacts  or  anything  else  that  gave  you 

6  concern? 

7  A      Well,  I  was  careful  and  cautious  as 

8  evidenced  by  the  fact  that  I  documented  the  contacts 

9  with  Jean  Lewis  throughout  that  entire  period,  and  I 
think  that  I  viewed  her  continued  attempts  to  try  to 

1 1  ascertain  the  status  of  the  investigation  as  sort  of 

12  an  annoyance,  and  I  really  felt  like,  not  that  she 

13  could  be  blamed,  but  not  being  involved  in  law 

14  enforcement,  I  don't  think  she  realized  the  FBI's 

1 5  concept  of  a  need  to  know. 

16  Q      Well,  what  is  that  concept?  Strike  that. 
^^  Did  you  not  attempt  to  explain  that  to  her? 

18  A      In  a  very  tactful  way. 

19  Q      And  did  she  continue  to  call? 

20  A      Well,  1  think  I  explained  that  to  her  in 

21  the  fall  of  '92  and  I'm  not  sure  how  frequently  she 

22  called,  but  she  didn't  call  as  frequently  after  that. 
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1  Q      Well,  she  called  in  early  September  after 

2  the  referral;  correct? 

3  A      Correct. 

4  Q      Now,  according  to  the  chronology  in 

5  Ms.  Erickson's  file,  which  is  1526,  et  seq.,  it's 

6  indicated  that  Ms.  Lewis  began  to  call  right  after 

7  the  referrals  were  sent  over.    What  does  that  mean  in 

8  terms  of  the  frequency  at  that  point? 

9  A      Can  I  see  that  document? 

10  Q      Sure. 

1 1  A      "Began  to  call"  means  that  within  the  next 

12  few  days,  I  received  the  first  phone  call  and  the 

13  reason  I  said  "began"  is  that  other  phone  calls 

14  followed  and  those  are  listed  in  this  chronology 

15  also. 

16  Q      Okay.    Well,  let's  track  that,  because  this 

17  isn't  --  did  you  prepare  this  chronology'? 

18  A      Yes. 

19  Q      Then  we  can  save  a  lot  of  fime.    When  I 

20  asked  you  before  about  the  implication  of  what  she 

21  was  saying  in  terms  of  the  deadline  she  was  given  to 

22  submit  the  referral,  she  told  you  after  she  had 
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submitted  the  referral  first  that  her  supervisor  had 

2  told  her  to  keep  asking  about  what  was  going  on  with 

3  the  referral,  and  that  was  still  in  September  of  '92; 

4  is  that  right? 

5  A      That's  correct. 

6  Q      And  she  told  you  on  one  occasion  in 

7  September  of  1992  that  in  your  words,  "everyone  above 

8  her  m  RTC  was  aware  of  the  referral  and  that  it  was 

9  approved  at  Washington  before  being  sent  out"; 

1 0  correct? 

1 1  A      Correct. 

12  Q      Did  you  credit  what  she  was  saying  or  did 

13  you  think  she  was  exaggerating? 

14  A      I  credited  what  she  was  saying.    I  would 

15  think  on  a  --  in  the  FBI,  something  that  sensitive 

16  would  very  likely  be  reviewed  at  higher  levels. 

17  Q      And  she  advised  you  that  she  was  apologetic 

18  for  asking  repeatedly  about  the  status  of  the 

19  referral  but  told  you  that  she  was  doing  so  as  the 

20  result  of  instructions  from  her  superiors. 

21  A      That's  correct. 

22  Q      It  got  to  the  point  where  you  told  her  to 
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1  deal  directly  with  the  U.S.  Attorney's  office  and  not 

2  to  call  you? 

3  A      That's  correct. 

4  Q      Did  you  receive  information  from  the  U.S. 

5  Attorney's  office  thereof  that  she  began  calling  them 

6  to  find  out  what  was  going  on  with  respect  to  the 

7  referral? 

8  A      I  received  information  at  least  on  one 

9  occasion  she  called  them. 

10  Q      Did  Mr.  Dodson  advise  you  that  Jean  Lewis 

1 1  was  calling  him  and  that  she  said  that  she  didn't 

12  mean  to  pester  him  but  that  it  was  standard  to  make  a 

13  follow-up  contact  six  weeks  after  any  referral  to 

14  find  out  that  it  was  received  and  to  see  whether  any 

15  clarification  or  assistance  was  needed? 

16  A      Mack  Dodson  told  me  that. 

17  Q      I'm  not  going  to  go  into  areas  covered  by 

18  Mr.  Gicale  about  the  reasons  why  you  and  your 

19  superiors  in  Little  Rock  felt  that  you  ought  to  treat 

20  the  referral  in  the  way  that  you  did. 

21  Let  me  ask  you  this.    In  your  experience, 

22  prior  to  this  time,  had  the  FBI  been  provided  copies 
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1  of  documents  that  were  sent  along  with  the 

2  referrals?  In  the  Madison  case,  the  documents  went 

3  to  the  U.S.  Attorney's  office  but  not  to  the  FBI; 

4  correct? 

5  A      That's  correct.   On  0004.    The  only 

6  referrals  that  I  handled  prior  to  that  dealt  with  a 

7  savings  and  loan  in  Paragould,  Arkansas,  and  those 

8  referrals  had  been  provided  I  think  around  the  time 

9  frame  of  December  of  '91.    And  I  don't  recall  whether 

10  there  were  exhibits  contained  with  those  referrals  or 

1 1  not,  so  I  had  not  received  enough  referrals  for  me  to 

12  say  there  was  a  standard  policy  as  to  whether  or  not 

13  exhibits  would  be  included  to  the  FBI  as  opposed  to 

14  the  U.S.  Attorney's  office. 

15  Q      You  responded  to  Mr.  Kendrick  in  the  way 

16  that  you  testified  earlier  when  he  inquired  as  to 

17  what  was  going  on  in  Little  Rock  with  respect  to 

18  0004,  and  then  you  testified  that  you  received  a 

19  message  from  him  —  when  I  say  "you,"  Little  Rock  -- 

20  received  a  message  that  said  "an  FIF  investigation  is 

21  warranted  in  the  captioned  matter.   Therefore,  Little 

22  Rock  should  initiate  a  limited  investigation  aimed  at 
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1  determining  the  extent  of  violations  as  alleged  in 

2  the  Resolution  Trust  Corporation  criminal  referral 

3  form  dated  9-1-92." 

4  In  that  document,  which  is  FBI  523, 

5  et  seq.,  the  directive  is  given  not  to  conduct  overt 

6  investigation  involving  witness  interviews  or  serving 

7  subpoenas;  correct? 

8  A      Correct. 

9  Q      You  weren't  about  to  serve  any  subpoenas 

10  because  the  U.S.  Attorney's  office  was  telling  you 

1 1  they  weren't  going  to  issue  any  or  ask  the  grand  jury 

12  to  issue  any? 

13  A      That's  correct. 

14  Q      So  that  was  a  level  of  agreement  with  the 

15  course  of  conduct  that  you  all  had  discussed  in 

16  Little  Rock  in  the  Little  Rock  office"^ 

17  A      Yes. 

18  Q      So  you  had  this  stamp  of  approval  by  reason 

19  of  this  message? 

20  A      I  had  the  stamp  of  approval  from  who  or 

21  what? 

22  Q      From  headquarters  as  to  the  fact  that 
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1  you  -  agreeing  with  your  determination  not  to 

2  conduct  an  overt  investigation. 

3  A      Correct. 

4  Q      Did  you  learn  from  any  source  how  it  came 

5  to  be  that  headquarters  learned  that  a  criminal 

6  referral  had  been  sent  to  the  U.S.  Attorney's  office 

7  and  to  the  FBI  at  Little  Rock? 

8  MR.  BITTMAN:    We'll  limit  that  to  your 
knowledge  prior  to  January  of  '94. 

THE  WITNESS:    Well,  SAC  Pettus  after  the 
time  frame  of  September  1,  possibly  after  the  time 
frame  of  October  16,  I  believe  advised  me  that 
somebody  -  he  had  heard  that  potentially  somebody  at 
RTC  had  spoken  to  an  individual  by  the  name  of  Ira 
Raphaelson.   I'm  not  sure  if  Raphaelson  was  part  of 
the  Department  of  Justice  or  how  that  -  if  it  had  to 
take  another  step  to  get  to  DOJ  or  not. 
BY  MR.  BEN-VENISTE: 

Q      He  was  a  part  of  the  Department  of  Justice 
at  that  time.    Did  SAC  Pettus  say  who  at  RTC  had 
brought  this  to  Mr.  Raphaelson's  attention? 

A      I  don't  recall  him  saying  anything. 
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1  Q      Any  indication,  by  description  or 

2  otherwise,  it  was  a  Washington  person? 

3  A      I  don't  believe  it  was  Washington.   I'm  not 

4  certain,  but  I  want  to  say  that  —  I  don't  know.    I 

5  seem  to  recall  something  out  in  the  west,  Arizona  or 

6  New  Mexico,  but  what  it  could  have  been  was 

7  Mr.  Raphaelson  was  out  there  when  he  heard  about  it 

8  and  called  from  there.    I'm  just  not  sure. 

9  Q      But  you  learned  that  ~  and  this  is  from 

1 0  Mr.  Pettus  —  that  perhaps  at  a  time  when 

1 1  Mr.  Raphaelson  was  traveling  out  of  Washington,  he 

12  had  learned  from  someone  at  RTC,  who  might  also  have 

13  been  traveling,  I  guess? 

14  A      I'm  just  not  sure.   The  name  I  recall  as 

15  being  involved  in  the  initial  --  a  government 

16  employee,  potentially  DOJ,  was  Raphaelson.   I'm 

17  not  ~  I  would  be  stretching  to  say  that  he  was 

18  traveling  or  he  wasn't  traveling.   I  just  don't  know. 

19  Q      A  check-kiting  case  involving  an  individual 

20  who  had  been  previously  prosecuted  where  there  was  no 

21  indication  of  an  ongoing  criminal  activity  would  make 

22  for  an  unlikely  scenario  for  the  FBI  to  drop 
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1  everything  and  take  that  on  as  a  priority  to  get  it 

2  indicted.   Wouldn't  that  be  fair  to  say? 

3  A      Well,  I  think  to  talk  about  indicting  it 

4  would  be  way  premature.   As  I  discussed  before, 

5  because  the  sensitivity  of  the  people  involved  and 

6  the  fact  that  the  referral  did  not  allege  ~ 

7  Q      We're  just  talking  in  general  now.    I'm  not 

8  talking  about  Mr.  McDougal  in  particular.   I'm  just 

9  talking  generally.   A  check-kiting  case  involving  a 

10  previously  prosecuted  and  acquitted,  I'll  add  that, 

1 1  individual,  where  there  is  no  indication  of  an 

12  ongoing  scheme  or  an  ongoing  offense  would  not  be  the 

13  kind  of  case  where  the  FBI  would  push  it  to  the  top 

14  of  the  list  in  terms  of  investigation  with  a  view 

1 5  toward  indictment.   Would  that  be  fair  to  say? 

16  A      Well,  I'm  a  little  bit  troubled  by  the 

17  indictment  because  we  don't  know  if  it's  going  to 

18  reach  the  indictment  stage.   Cases  that  are  priority 

19  in  the  FBI  that  we  pull  out  all  stops  would  be 

20  kidnaping,  or  if  somebody  threatens  an  FBI  agent,  the 

21  presses  stop. 

22  Q      In  terms  of  bumping  to  priority  status,  one 
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would  consider  such  items  as  whether,  for  example, 

2  you  had  clear  jurisdiction  as  the  investigating 

3  agency.   Do  you  feel  that  in  1992,  you  had  clear 

4  jurisdiction  to  investigate  check-kiting? 

5  A      In  1992,  I  believe  we  did.    In  a  federally 

6  insured  institution,  I  think  we  had  jurisdiction  for 

7  a  number  of  years  before  that. 

8  Q      If  there  was  what  other  element? 

9  A      Well,  there  would  need  to  be  a  loss  to  the 

10  bank,  which  was  one  of  the  things  I  cited  in  my 

1 1  analysis  that  wasn't  clear  from  the  referral. 

12  Q      But  even  if  the  referral  had  indicated  that 

13  there  was  a  loss  and  you  were  dealing  with  a  person 

14  who  had  been  acquitted,  what  other  things  would  there 

15  be  to  ratchet  this  up  or  down  in  terms  of  priorities 

16  of  allocating  your  limited  resources  to?   And  I'll 

17  give  you  some  possibilities  and  you  could  respond  as 

18  to  whether  this  would  increase  or  decrease  the 

19  interest  in  prioritizing  the  investigation,  if  you 

20  would  do  that;  okay? 

21  A      I'll  try  to  do  that. 

22 Q      One  ongoing  offense? 
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1  A      We're  talkmg  about  a  situation  where  we 

2  don't  have  high  profile  individuals  involved,  just 

3  generally,  an  ongoing  offense? 

4  Q      Generally,  right. 

5  A      Well,  an  ongoing  offense  -- 

6  Q      Would  that  make  it  more  or  less  likely  that 

7  you  would  give  it  priority? 

8  A      My  experience  is  it's  more  likely  that  we 

9  address  something  that's  ongoing  at  the  time  we 

10  receive  the  complaint. 

11  Q      An  individual  who  might  be  in  a  position  to 

12  hide  the  fruits  of  the  crime,  would  that  make  it  more 

13  or  less  likely  to  prioritize? 

14  A      Well,  I  think  there's  a  presumption  on  my 

1 5  part  that  everybody  has  the  capability  of  hiding  some 

16  of  what  they're  doing. 

17  Q      Okay.    Evidence  of  intention  to  flee  the 

18  jurisdiction? 

19  A      That  would  result  in  a  quicker  evaluation 

20  of  whether  or  not  there  were  facts  sufficient  to 

21  obtain,  for  instance,  an  arrest  warrant  to  stop  them 

22  from  fleeing. 
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1  Q      Higher  priority,  in  other  words? 

2  A      Yes. 

3  Q      If  there  was  a  larger  as  opposed  to  a 

4  smaller  or  indefinite  loss  associated  with  the 

5  suspected  criminal  activity? 

6  A      Well,  generally  speaking,  that  could  be  one 

7  factor,  but  it  could  also  be  a  factor  whether  or  not 

8  there  was  anything  to  do.    You  could  have  —  I  could 

9  assign  two  cases  to  an  agent,  one  with  a  large  loss, 

10  one  with  a  small  loss.    After  examining  the 

1 1  underlying  facts,  there  would  be  ~  there  could  be 

12  immediate  action  needed  to  work  the  case  on  the  small 

13  loss,  and  after  examining  the  facts  on  a  large  loss, 

14  you  may  determine  that  no  action  is  necessary  or 

15  needed  for  a  month  or  two,  so  — 

16  Q      But  in  terms  of  prioritizing  in  the 

17  interest  of  the  FBI  and  allocating  resources,  would  a 

18  larger  loss  be  more  likely  to  result  in  a  more 

19  prioritized  effort? 

20  A      Well,  it's  as  much  aggravation  to  work  a 

21  little  case  as  a  big  case,  sometimes  more.    We  have 

22  alpha  designators  that  go  along  with  numeric  numbers 


1  that  represent  case  categories  in  the  FBI.    And  the 

2  way  those  work  is  the  higher  the  amount  of  loss,  the 

3  alpha  designator  indicates  it's  a  higher  amount  of 

4  loss.    And  within  the  FBI  for  recordkeeping  purposes, 

5  the  higher  the  amount  of  loss,  that  qualifies  it  as  a 

6  priority  case. 

7  Q      Staleness  of  the  alleged  action  versus 

8  nearness  in  time  to  the  point  at  which  you  learn 

9  about  it? 

10  A      It  would  depend  on  the  specifics  of  the 

1 1  situation.    In  my  experience,  the  staleness  can  make 

12  it  more  difficult  because  of  records  being  missing, 

13  witnesses'  recollection  not  being  good  and  oftentimes 

14  the  prosecutor's  office  does  not  like  a  stale  case. 

15  Q      But  if  you  dealt  with  a  stale  case  of 

16  indeterminate  loss  involving  an  individual  who  had 

17  been  prosecuted,  had  health  problems,  had  no  visible 

18  means  of  making  restitution,  would  there  be  an  FBI 

19  term  to  describe  such  a  case? 

20  A      I  don't  know  if  there's  a  term  in  the 

21  manual. 

22  (Laughter.) 


240 


6895 


1  Q      Is  there  a  term  in  the  field? 

2  A      Well,  agents  are  creative  in  their 

3  terminology  to  describe  cases.   This  case  --  the  case 

4  you  described  describes  this  referral  and  I've 

5  already  told  you  what  the  analysis  was. 

6  Q      But  for  the  inclusion  of  prominent 

7  individuals  as  witnesses,  would  this  --  wouldn't  this 

8  case  be  — 

9  MR.  GICALE:    He's  answered  this  question. 

10  I  mean,  he's  indicated  that  he's  drawn  a  conclusion 

1 1  on  the  case.   You've  gone  through  a  long  list  of  all 

12  these  things,  and  I  believe  he's  answered  the 

13  question. 

14  BY  MR.  BEN-VENISTE: 

15  Q      Thank  you. 

'^  But  for  the  inclusion  of  prominent 

17  individuals  as  witnesses,  possible  witnesses, 

18  wouldn't  this  case  qualify  as  a  dog?   If  you  don't 

19  know,  say  so. 

20  A      The  inclusion  of  the  Clintons  is  what  made 

21  this  referral  sensitive  and  important. 

22  Q      That's  not  the  question  I'm  talking  about. 


1  the  offense. 

2  MR.  GICALE:    I  believe  he's  answered  the 

3  question,  and  I  would  object  to  any  further  questions 

4  along  that  line. 

5  MR.  BEN-VENISTE:    I  hear  you. 

6  THE  WITNESS:   This  case,  because  of  the 

7  previous  prosecution,  was  not  as  attractive  as  if  it 

8  had  not  been  prosecuted  before,  and  I  had  expressed 

9  that  to  the  RTC  before  we  received  the  referral, 

10  because  in  prioritizing  the  cases  that  I  wanted  them 

1 1  to  examine,  I  had  tried  to  exclude  cases  where  we 

12  already  had  prosecutions. 

13  BY  MR.  BEN-VENISTE: 

14  Q      I  forgot  to  add  in  the  factors  the  physical 

1 5  and/or  mental  health  of  the  principal  subject  of  the 

16  investigation.    Would  that  make  it  more  or  less 

17  attractive  if  it  was  an  individual  who,  as  I  think 

18  you  indicated  earlier,  was  known  to  have  some  medical 

19  problems? 

20  A      Well,  the  risk  that  a  lengthy  investigation 

21  would  be  conducted  and  results  in  a  trial  that  the 

22  subject  might  not  be  able  to  attend  was  certainly  a 
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1  factor  that  would  have  to  be  considered,  especially 

2  when  the  person  had  been  prosecuted  before. 

3  Q      It  would  make  it  less  attractive? 

4  A      Less  attractive. 

5  Q      Now,  the  U.S.  Attorney,  Mr.  Banks,  was  not 

6  unwilling  to  state  in  a  forthright  manner  his  views 

7  on  whether  this  case  should  be  pursued  in  any  overt 

8  way  prior  to  the  election;  is  that  correct? 

9  A      Yes. 

10  Q      And  you  have  reviewed  the  letter  that 

1 1  Mr.  Banks  sent  to  Mr.  Pettus.    I  take  it  you  had 

12  worked  with  Mr.  Banks  prior  to  this  Madison  criminal 

13  referral? 

14  A      Yes. 

15  Q      Did  you  disagree  with  any  of  the  reasoning 

16  that  Mr.  Banks  utilized  in  his  letter  to  Mr.  Pettus? 

17  A      Let  me  examine  that  letter. 

18  (Witness  reviewed  the  document.) 

19  Mr.  Banks  says  in  the  first  paragraph  of 

20  his  letter  that  his  evaluation  of  the  referral 

21  indicates  "there  is  not  a  prosecutable  case  capable 

22  of  being  proved  beyond  a  reasonable  doubt  against  any 
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1  of  the  witnesses"  and  I  would  agree  that  based  on  the 

2  information  in  the  referral,  that  that  is  an  accurate 

3  statement. 

4  He  says  in  the  next  sentence  that 

5  "participation  of  some  or  all  of  the  witnesses,"  and 

6  he  doesn't  name  them,  "certainly  suggests  poor 

7  judgment,  possible  conflicts  of  interest  or  ethical 

8  infractions  proving  specific  intent  or  knowing 

9  criminal  conduct  would  be  a  burden,  prosecutorial 

10  burden  that  could  not  be  carried  beyond  a  reasonable 

1 1  doubt." 

12  I  am  not  certain  as  1  sit  here  what  he 

13  means  by  "witnesses,"  although  I  believe  he  means  the 

14  Clintons,  and  1  am  not  -  1  don't  know  that  I  would 

15  join  with  him,  saying  that  the  --  that  1  feel  like 

16  the  information  in  the  referral  itself  suggests  poor 

17  judgment  or  an  ethical  infraction,  because  1  don't 

18  have  enough  information  from  that  referral  to  know 

19  what  those  witnesses  did. 

20  Q      And  other  than  that? 

21  A      Well,  this  is  a  very  strongly  worded 

22  letter,  and  1  would  not  have  worded  it  this  strongly, 
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1  probably  m  all  cases.   And  when  he  says  "the  only 

2  allegations  having  any  credibility  worthy  of  possible 

3  deliberation  for  investigation  existing  is  Mr.  and 

4  Mrs.  McDougal  and  Lisa  Anspaugh,"  1  would  say  that 

5  there  were  --  without  looking  at  the  referral,  there 

6  could  have  been  other  allegations  that  had 

7  credibility. 

8  But  1  think  what  this  sentence  --  from  his 

9  discussion  with  me,  I'm  aware  that  this  sentence 

10  indicates  that  of  the  allegations  in  the  referral 

1 1  that  would  have  been  worthy  of  credibility  and 

12  consideration  for  investigation,  those  would  be  the 

13  most  worthy.    And  the  reason  being  Mr.  and 

14  Mrs.  McDougal  were  the  higher-ups  in  the  bank,  the 

15  principals  and  other  activity  that  may  have  occurred 

16  would  have  been  possibly  at  their  direction. 

1'7  In  the  case  of  Lisa  Anspaugh,  I  think  she 

18  was  a  relatively  low-level  secretary  and  because  of 

19  her  involvement  in  potentially  signing  some  of  these 

20  checks,  she  would  have  to  be  part  of  the 

21  investigation,  but  I  don't  know  that  I  would  have 

22  considered  a  secretary  or  a  clerk  with  the  same 
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1  level  -  as  havmg  the  same  level  of  culpability  as 

2  an  owner  of  an  institution. 

3  Other  than  that,  1  agree  with  his  decision 

4  not  to  conduct  any  investigation  prior  to  November 

5  3.1  agree  that  directions  from  our  headquarters 

6  don't  apply  to  his  office  since  he's  not  in  the  FBL 

7  I'm  not  sure  that  I  like  his  wording  of  "the 

8  msistence  for  urgency  appears  to  suggest  an 

9  intentional  or  unintentional  attempt  to  intervene  in 

10  the  political  process  of  the  upcoming  presidential 

11  election." 

12  Q      In  what  way  don't  you  agree  with  that? 

13  A      I  believe  that  the  timing  of  the  referral 

14  when  coupled  with  the  contacts  with  RTC  generated  a 

15  heightened  sense  of  concern  over  the  RTC's 

16  sensitivity  to  the  need  to  keep  this  closely  held. 

17  I'm  not  sure  that  I  would  -  not  knowing  what  RTC  was 

18  thinking,  I'm  not  sure  that  I  could  say  that  this  was 


19     an  intentional  attempt  to  intervene. 


20 


I  think  it  was  intentional  that  we  received 

21  the  referral  when  we  did,  and  I  think  that  for  them 

22  not  to  realize  what  the  ramifications  were  of  the 
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1  timing  of  the  receipt  would  have  been  not  very 

2  understanding  on  their  part. 

3  Q      Well,  it  would  then  be  at  least  an 

4  unintentional,  as  Mr.  Banks  said,  interference? 

5  A      I  think  the  result  of  hasty  action  could 

6  well  have  been  an  interference  with  the  political 

7  process. 

8  Q      Now,  before  you  said  that  out  of  fairness 

9  to  the  Clintons,  you  felt  that  it  was  an  appropriate 

10  policy,  as  Mr.  Banks  said,  not  to  go  off  half-cocked 

1 1  or  not  to  do  anything  precipitous  that  might  cause 

12  publicity.    Well,  wouldn't  that  also  have  been  fair 

13  to  President  Bush  in  his  campaign? 

14  A      Certainly.   The  -- 

15  Q      There  was  no  indication  that  President  Bush 

16  was  cognizant  of  what  was  going  on  and  whether 

17  somebody,  thinking  that  they  would  help  President 

18  Bush  by  pushing  an  investigation  like  this  and 

19  getting  some  publicity,  tarring  the  Clintons,  might 

20  well  explode  and  cause  damage  to  the  Bush  campaign? 

21  Would  that  be  the  case? 

22 A      That's  also  — 
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1  MR.  BITTMAN:    You're  asking  him  to 

2  speculate. 

3  MR.  GICALE:    I'm  going  to  object  to  that. 

4  THE  WITNESS:    Well,  I've  said  before  that 

5  after  November  3  when  talking  about  the  referral, 

6  Chuck  Banks  indicated  a  belief  that  action  by  his 

7  office  might  damage  the  reputation  of  the  United 

8  States  Attorney's  office  and  might  appear  political, 

9  and  certainly  in  this  case  or  any  other  case,  the 

10  reason  the  FBI  takes  the  position  that  you  not  take 

1 1  this  type  of  action  before  an  election  is  not  only  to 

12  protect  those  people,  but  it's  a  double-edged  sword. 

13  You  could  not  only  harm  the  reputation  of  the  person 

14  about  whom  allegations  are  made,  but  it  could  also 

15  appear  that  the  FBI  was  being  used. 

16  BY  MR.  BEN-VENISTE: 

17  Q      And  it  was  clear  that  Mr.  Banks  was  in  the 

18  mode  where  he  did  not  want  to  be  the  vehicle  by  which 

19  someone  else's  attempt,  whether  knowing  or  unknowing, 

20  to  cause  damage  to  Candidate  Clinton  would  be 

21  accomplished.   Isn't  that  so? 

22  A      Chuck  Banks  did  not  want  to  interfere  with 
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1  the  election. 

2  Q      And  in  your  dealings  with  Mr.  Banks,  did 

3  you  know  him  to  be  an  individual  of  considerable 

4  integrity? 

5  A      In  my  dealings  with  him,  he  was. 

6  Q      You  had  no  reason  to  suspect,  did  you,  that 

7  Mr.  Banks  had  some  hidden  agenda? 

8  A      I  wasn't  aware  of  any  hidden  agenda. 

9  Q      You  indicated  that  you  had  received 

10  information  from  Special  Agent  Aaron  that  he  had 

1 1  picked  up  along  with  another  agent  from  an  Assistant 

12  U.S.  Attorney  who  advised  that  the  criminal  referral 

13  had  come  over.    Was  that  Assistant  U.S.  Attorney 

14  Roddey? 

15  A      I  don't  know  which  attorney  it  was  for 

16  certain.   I  doubt  it  would  have  been  Roddey. 

17  Q      Did  you  know  that  Ms.  Lewis  was  referring 

18  to  Assistant  U.S.  Attorney  Roddey  as  a  confidential 

19  source  of  hers  in  connection  with  communications  she 

20  was  making  within  the  RTC? 

21  A      No. 

22 Q      Who  did  you  believe  the  individual  was  who 
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1  was  providing  the  information  about  the  referral  to 

2  Special  Agents  Gearan  and  Wolfe? 

3  MR.  GICALE:    I  would  object  if  this  is 

4  speculation  once  again,  unless  he  knows. 

5  THE  WITNESS:    If  I  could  remember,  I  would 

6  have  said  the  same. 

7  BY  MR.  BEN-VENISTE: 

8  Q      You  indicated  that  as  of  1992,  September, 

9  there  were  tremendous  other  strains  on  your 

10  investigative  resources.   What  were  those? 

1 1  A      You'll  have  to  refresh  my  recollection  on 

12  where  I  indicated  that. 

13  Q      In  terms  of  it  takes  as  much  as  a  year  to 

14  form  a  prosecutive  opinion  with  respect  to  a  referral 

15  such  as  0004. 

16  A      That's  not  a  strain  on  our  resources. 

17  That's  just  my  estimate  of  a  ~ 

18  Q      That  wasn't  my  intention  to  ask  the 

19  question  that  way,  and  I  don't  believe  1  did.    You 

20  asked  me  for  the  context  in  which  you  made  this 

21  statement,  and  the  statement  that  I  had  written  down 

22  in  my  notes  is  that  there  were  tremendous  other 
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1  strains  on  your  investigative  resources  at  that 

2  time. 

3  A      I  don't  remember  saying  "tremendous 

4  strains"  today. 

5  Q      Okay.    So  that  your  resources  were  not 

6  strained  at  the  time  in  the  Little  Rock  office  to 

7  deal  with  the  caseload  that  you  had? 

8  A      Well,  I  can't  remember  what  the  caseload 

9  was  during  that  time  period.    I  had  a  number  of 

10  agents  assigned  to  me  on  the  squad,  and  I  believe 

1 1  what  I've  testified  to  is  that  due  to  a  lack  of  bank 

12  fraud  cases,  we  were  not  utilizing  as  many  agents  to 

13  work  on  bank  fraud  cases  as  has  had  been  specifically 

14  designated  by  Congress,  so  we  were  using  those  agents 

15  in  other  areas  as  opposed  to  having  them  sit  idle, 

16  but  resources  were  available  to  work  0004  referral  or 

1 7  any  other  referral  that  we  received. 

18  Q      Now,  in  November  of  19  --  strike  that. 

19  In  January  of  1993,  Ms.  Lewis  contacted  you 

20  again  with  respect  to  some  FOIA  request? 

21  A      I  remember  that  contact.   I'll  accept 

22  January  if  you're  looking  at  a  document.    I  don't  — 
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1  Q      I'm  looking  at  a  summary,  so  let  me  see  if 

2  I  can  find  the  document.   January  6,  1993. 

3  A      Yes. 

4  Q      Now,  did  you  have  a  question  in  your  mind 

5  as  to  whether  Ms.  Lewis  was  contacting  you  solely  to 

6  get  some  guidance  about  the  FOIA  or  whether  she  might 

7  have  had  something  else  in  mind? 

8  A      Yes,  I  had  a  question. 

9  0      And  what  was  that? 

10  A      That  the  reason  for  her  question  was  to 

1 1  determine  whether  or  not  we  had  an  open  investigation 

12  on  Madison. 

13  Q      And  why  did  you  have  that  view?   What  led 

14  you  to  that  conclusion? 

15  A      Well,  I  didn't  conclude  that  that's  why  she 

16  did  it. 

17  Q      What  did  you  suspect? 

18  A      I  considered  that  as  a  possibility,  because 

19  she  had  expressed  interest  before  in  whether  an 

20  investigation  was  opened,  and  1  just  had  to  consider 

21  the  possibility  that  that  was  part  of  the  reason  or  a 

22  reason  why  she  was  calling. 
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1  It  could  have  also  been  that  if  we  did  have 

2  one  open,  that  she  wanted  me  to  be  aware  that  there 

3  was  media  interest  in  the  investigation. 

4  Q      Had  you  ever  gotten  a  call  from  an  RTC  or 

5  banking  regulator  before  asking  your  guidance  as  to 

6  whether  they  ought  to  release  financial  documents 

7  related  to  an  FOIA  request? 

8  A      No. 

9  Q      Don't  they  have  some  pretty  regular 

10  guidelines  over  there  at  the  RTC  as  to  when  they  will 

1 1  release  to  third  parties  the  investigative  material 

12  which  they  have  collected? 

13  A      I  don't  know  what  their  guidelines  are,  but 

14  I  believe  that  all  government  agencies  have 

15  guidelines. 

16  Q      And  did  you  have  a  sense  that  this  inquiry 

17  was  at  least  in  part  pretextural  in  the  sense  that 

18  Ms.  Lewis  would  like  to  be  able  to  report  to  others 

19  as  to  whether  you  had  an  ongoing  investigation  open? 

20  MR.  BITTMAN:    That's  really  stretching  the 

21  speculation. 

22 MR.  GICALE:    I  would  object  to  that.    If 
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1  he's  got  some  firsthand  knowledge  ~ 

2  MR.  BEN-VENISTE:    You  can  answer  the 

3  question. 

4  Lou,  you're  going  to  take  us  all  night  if 

5  you  do  this. 

6  MR.  GICALE:    You  keep  asking  questions, 

7  asking  him  to  speculate. 

8  MR.  BEN-VENISTE:    I'm  allowed  to  do  that. 

9  This  is  a  deposition.    If  it's  not  admissible,  then 

10  it  won't  be. 

1 1  MR.  GICALE:    I  understand  that,  but  he  can 

12  speculate  on  when  the  moon  will  come  up  tomorrow.    I 

13  mean  that's  not  relevant. 

14  MR.  BEN-VENISTE:    You  can  do  that  when  it's 

15  your  turn. 

16  MR.  GICALE:    It's  a  question  as  to 

17  relevance. 

18  THE  WITNESS:    I  considered  that  as  a 

19  possibility.    I  didn't  make  a  decision  that  that  was 

20  the  reason. 

21  BY  MR.  BEN-VENISTE: 

22  Q      Did  you  learn  at  some  point  that  Ms.  Lewis 
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1  had  moved  documents  to  her  home  relating  to  RTC 

2  investigation  of  Madison? 

3  MR.  BITTMAN:    Prior  to  January  of  '94,  your 

4  icnowledge  prior  to  January  of  '94. 

5  THE  WITNESS:    No. 

6  BY  MR.  BEN-VENISTE: 

7  Q      The  question  is  prior  to  January  of  '94  -- 

8  let  me  rephrase  it. 

9  Did  you  have  any  information  that 

10  Ms.  Lewis,  prior  to  January  of  1994,  removed 

1 1  documents  to  her  home? 

12  A      I  don't  recall  having  that  information. 

13  Q      Did  you  have  information  that  Ms.  Lewis 

14  provided  those  documents  to  her  personal  attorney 

15  prior  to  January  of  1994? 

16  A      1  don't  recall  anything  like  that.   Hold 

17  on.   January  of  1994.    If  there  --  the  only  way  I 

18  think  that  I  would  have  known  that,  since  I  don't 

19  recall  a  conversation  with  Jean  Lewis  or  anybody 

20  else,  is  if  there's  been  a  newspaper  article,  I  may 

21  have  read  an  article  and  not  remember  now  that  I  read 

22  the  article  or  when  I  read  it. 
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1  Q      But  in  any  official  capacity,  did  you  learn 

2  of  it  either  from  Ms.  Lewis  telling  you  or  someone 

3  else  through  the  FBI  or  U.S.  Attorney's  office 

4  becoming  aware  of  that? 

5  A      No,  not  prior  to  January  of  '94. 

6  Q      Did  you  have  any  question  about  whether 

7  Ms.  Lewis  was  speaking  to  the  press  or  third  parties 

8  about  matters  relating  to  her  investigation  of 

9  Madison? 

10  MR.  GICALE:    When  are  we  talking  about? 

1 1  MR.  BEN-VENISTE:    Prior  to  January  of  '94. 

12  THE  WITNESS:    Did  you  say  information  or 

13  suspicion 

14  (The  reporter  read  the  record  as  requested.) 

15  MR.  GICALE:    I  guess  I  object  to  the  form 

16  of  the  question. 

17  MR.  BITTMAN:    If  you  don't  understand  the 

18  question,  say  that.    If  you're  crystal-clear  on  what 

19  the  question  calls  for,  answer  it. 

20  THE  WITNESS:    Did  I  - 

21  BY  MR.  BEN-VENISTE: 

22  Q      Let  me  reframe  it  if  you're  having  a 
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1  problem. 

2  Did  you  have  any  reason  to  suspect  that 

3  Ms.  Lewis  may  have  been  talking  to  the  media  about 

4  Madison? 

5  A      1  didn't  have  reason  to  suspect  that  - 

6  well,  Jean  Lewis  told  me  in  the  fall  of  '93  that  a 

7  reporter  had  come  to  her  house  and  engaged  her  in  a 

8  conversation  about  Madison.    She  advised  me  that  she 

9  provided  no  information  to  the  reporter.   At  about 

10  that  same  time,  I  believe  there  were  newspaper 

1 1  articles  or  public  disclosures  —  this  is  fall  of 

12  '93  --  about  RTC  conducting  an  investigation  or 

13  referrals.   I  felt  at  the  time  that  the  most  likely 

14  source  of  that  information  was  RTC.    I  did  not 

15  conclude  that  it  was  Jean  Lewis,  but  since  I  had 

16  dealt  with  Jean  Lewis  and  she  was  knowledgeable  of 

17  this,  she  would  have  been  among  those  that  had  the 

18  capability  or  the  knowledge  to  do  that.   There  was -- 

19  this  is  prior  to  January  of  1994. 

20  The  other  question  that  arose  is  that 

21  Michael  Johnson  advised  me  that  he  had  heard  that 

22  Jean  Lewis  had  spoken  to  someone  at  Department  of 


1  Justice  regarding  the  declination  of  0004  and  I 

2  believe  that  person  confirmed  it  and  then  about  30 

3  minutes  after  that  telephone  conversation,  a  reporter 

4  called  that  person  at  DOJ  to  ask  them  about  a 

5  declination  of  a  referral.   That  wasn't  —  Michael 

6  Johnson  offered  that  as  potentially  being  an 

7  indication  that  Jean  Lewis  had  spoken  to  somebody. 

8  Q      Now,  in  response  to  my  earlier  questions, 

9  you  indicated,  I  believe,  that  in  November  of  1993 

10  something  occurred  with  respect  to  Jean  Lewis  that 

1 1  you  felt  gave  you  some  concern. 

12  A      1  don't  know  if  I  said  November.    1  think  I 

13  was  talking  about  her  advising  me  that  a  reporter  had 

14  come  to  her  house,  and  that  concerned  me  because  I 

15  have  been  cautioned  throughout  my  career  that  when 

16  you  think  that  you're  only  listening  to  a  reporter, 

17  that  you're  oftentimes  providing  information,  even 

18  though  it's  not  intentional. 
Q      Was  there  anything  else  —  and  let  me  show 

you  your  memo  of  November  1,  1993.    You  took  the 
trouble  to  write  a  three-page  memo  essentially  about 
your  contact  with  Ms.  Lewis  at  that  time.    Let  me  ask 
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1  you  to  review  it. 

2  MR.  GICALE:    What's  the  date  of  this 

3  again? 

4  MR.  BEN-VENISTE:   November  1 .    Would  you 

5  mind  reading  the  FBI  designation? 

6  THE  WITNESS:    FBI  1007  through  1009. 

7  (Witness  reviewed  the  document.) 

8  Okay,  I've  reviewed  this  memo. 

9  BY  MR.  BEN-VENISTE: 

10  Q      Was  there  anything  in  that  memo  at  that 

1 1  time  that  concerned  you?   Did  you  already  have  some 

12  concern  about  ~ 

13  A      I  had  concern  that  Jean  Lewis  talked  too 

14  much  in  general  about  this  referral  and  that  that 

15  included  in  RTC,  and  that  as  I  said  before,  I  was  not 

16  sure  that  this  was  being  treated  with  the  same  degree 

17  of  care  within  the  RTC  that  was  being  applied  to  it 

18  by  the  FBI. 

19  Q      Did  Ms.  Lewis  give  you  some  reason  for 

20  concern  when  she  had  indicated  earlier  in  the  year 

21  that  she  thought  that  an  Arkansas  Times  article 

22  relating  to  Governor  Tucker  must  have  generated 


1  action  by  the  FBI? 

2  A      Well,  my  concern  was  that  she  continued  to 

3  ask  what  the  status  of  the  referral  was  when  I  had 

4  indicated  to  her  that  I  did  not  want  to  discuss  it. 

5  Q      Let  me  show  you  FBI  1537. 

6  MR.  GICALE:    1537?   What's  the  date  of 

7  that? 

8  BY  MR.  BEN-VENISTE: 

9  Q      That's  July. 

10  A      July  23  of '93. 

11  Q      That's  with  respect  to  the  question  about 

12  the  Arkansas  Times  reference. 

13  A      Well,  I'm  not  sure  that  I  understand  what 

14  you  mean  by  "concern."  Concern  about  what? 

15  Q      Concern  about  Ms.  Lewis  and  the  way  she 

16  looked  at  things  and  the  way  the  media  might  play 

17  into  these  investigations. 

18  A      I  don't  remember  if  that  was  my  concern  at 

19  the  time.    I  don't  recall  exactly  what  the  concern 

20  would  be,  if  any,  at  the  time,  other  than  I  think 

21  it's  unrealistic  for  her  to  believe  that  we  would 

22  take  action  based  on  solely  a  newspaper  article  when 
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1  we  had  a  referral  with  the  underlying  facts  and  we 

2  made  a  decision  based  on  the  underlying  referral. 

3  The  fact  that  the  newspaper  article  appeared  was  not 

4  going  to  make  us  — 

5  Q      Didn't  that  make  you  ~  go  ahead  and 

6  finish.    Sorry. 

7  A      The  fact  that  a  newspaper  article  appeared 

8  absent  some  specific  information  that  greatly  changed 

9  that  previous  referral,  the  fact  that  there  was  media 

10  interest  did  not  mean  that  we  were  going  to  take  an 

1 1  interest. 

12  Q      Didn't  that  make  you  think  in  view  of  the 

13  fact  that  Ms.  Lewis  was  saying  that  she  thought  that 

14  the  Arkansas  Times  article  made  the  FBI  take  action 

15  that  it  might  not  otherwise  give  you  some  concern 

16  about  the  possible  use  of  the  media  to  get  you  to  do 

17  something  else? 

18  A      I  don't  know  what  my  concern  was  then.   I 
wrote  down  what  she  said.    I'm  always  concerned  about 
disclosures.   That's  the  way  --  that's  the  reason 
this  was  treated  the  way  it  was  before  the  election 
and  continuing  after  the  election. 
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1  Q      She  was  talking  to  you  again  in  this 

2  conversation  back  in  July  about  FOIA  and  trying  to 

3  see,  according  to  your  memorandum,  whether  you  would 

4  confirm  to  her  that  there  was  some  investigation 

5  ongoing  involving  Governor  Tucker;  is  that  right? 

6  A      Yes. 

7  Q      And  she  again  used  this  FOIA  rationale  to 

8  attempt  to  elicit  from  you  whether  or  not  the  FBI 

9  was,  in  fact,  investigating  Governor  Tucker? 

10  A      Well,  this  was  the  second  time  she  had 

1 1  referenced  FOI,  and  it  was  possible  both  times  that 

12  that  was  a  vehicle  to  find  out  whether  or  not  we  were 

13  conducting  an  investigation. 

14  Q      And  despite  the  fact  that  you  wouldn't  tell 

15  her  that  you  needed  her  and  the  RTC  to  withhold 

16  documents  from  some  third  party  requesting  them,  in 

17  this  case  the  Arkansas  Democrat,  she  nevertheless 

18  told  you  that  she  intended  to  hold  out  or  withhold 

19  the  incriminating  documents,  as  she  put  it,  and  you 

20  wrote  it  in  quotes,  that  she  had  found  in  her 

21  investigation? 

22  A      That's  right. 
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1  Q      So  no  matter  what  you  said,  she  wasn't 

2  going  to  give  those  documents  up  anyway? 

3  A      That's  my  understanding  from  what  she  told 

4  me. 

5  Q      Didn't  that  indicate  to  you  the  whole  thing 

6  was  pretext?   She  wasn't  going  to  give  them  to  the 

7  Arkansas  Times  whether  you  said  you  were 

8  investigating  Tucker  or  whether  you  said  you  weren't 

9  investigating  Tucker? 

10  A      Well,  it  indicated  to  me  ~  and  I  believe 

1 1  that's  why  it's  in  quotes  ~  that  there  was  a 

12  universe  of  documents,  some  of  which  she  considered 

13  incriminating,  and  that  the  ones  she  did  not  consider 

14  incriminating  might  be  released  under  FOl. 

15  Q      Do  you  have  any  information  to  suggest  that 

16  they  released  any  financial  records  relating  to 

17  Governor  Tucker  that  they  had  accumulated  in  their 

18  official  capacity  at  the  RTC? 

19  A      I  have  no  idea  what  they  released,  if 

20  anything. 

21  Q      On  this  issue  of  the  press  and  Ms.  Lewis, 

22  is  it  correct  that  in  or  about  August  or  September, 
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1  rather,  of  1992,  the  Department  of  Justice  had  made 

2  an  inquiry  of  FBI  headquarters,  which  in  turn  made  an 

3  inquiry  of  FBI  Little  Rock,  relating  to  a  press 

4  inquiry  they  had  received  regarding  an  FIF 

5  investigation  in  which  the  Clintons  might  have  been 

6  involved? 

7  MR.  GICALE:    Which  document  number  are  you 

8  referring  to? 

9  MR.  BEN-VENISTE:    The  record  will  show  that 

10  I've  shown  a  document  to  Agent  Irons  to  help  with  his 

1 1  recollection,  which  is  — 

12  THE  WITNESS:    This  is  not  my  chronology, 

13  and  1  don't  believe  1  was  aware  of  this,  because  as 

14  we've  discussed  earlier,  we  did  not  communicate  with 

15  headquarters  about  anything  concerning  this  referral 

16  or  the  Clintons  prior  to  Kevin  Kendrick  calling  me  on 

17  October  6,  so  this  is  not  my  chronology  and  1  was  not 

18  aware  of  this. 

19  MR.  BITTMAN:    It's  FBI  1021. 

20  THE  WITNESS:    Okay.   This  says  that  Little 

21  Rock  FBI  was  contacted  by  headquarters  and  advised  no 

22  investigation  involving  the  Clintons  as  subjects  was 
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1  pending.   I  received  a  contact  ~ 

2  BY  MR.  BEN-VENISTE: 

3  Q      I  don't  think  that  says  "subjects,"  does 

4  it? 

5  A      It  does. 

6  Q      Subjects? 

7  A      Yeah. 

8  Q      The  inquiry  is  phrased  somewhat 

9  differently,  wasn't  it? 

10  A      Okay.    "The  DOJ  receives  press  inquiry 

1 1  concerning  existence  of  an  FIF  investigation  in  which 

12  the  Clintons  may  be  involved.    DOJ  makes  inquiry  of 

13  FBI  HQ  regarding  existence  of  such  a  matter.    Little 

14  Rock  FBI  was  contacted  by  FBI  HQ  and  advised  no 

15  investigation  involving  the  Clintons  as  subjects  was 

16  pending." 

17  The  only  ~  I  received  one  contact  from  a 

18  headquarters  employee  prior  to  10-6  of  '92  where  a 

19  question  about  the  Clintons'  involvement  in  criminal 

20  activity  was  posed  to  me,  and  this  may  be  identical 

21  to  what  this  last  sentence  of  this  refers  to,  but  1 

22  was  not  aware  of  the  information  prior  to  that  that 
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1  you  had  highlighted. 

2  Q      So  whoever  fielded  that  inquiry  didn't 

3  specifically  mention  it  to  you  at  Little  Rock 

4  headquarters? 

5  A      The  conversation  1  had,  the  person  did  not 

6  tell  me  that  1  recall  that  DOJ  had  received  a  press 

7  inquiry.    In  fact,  I  don't  think  that  bank  fraud  or 

8  FIF  was  part  of  that  conversation.    If  it  had  been, 

9  my  answer  would  have  been  different. 

10  Q      Did  anyone  else  in  the  office,  in  your 

1 1  office,  discuss  with  you  whether  they  thought  that 

12  Ms.  Lewis  might  have  revealed  information  outside  of 

13  official  government  channels  relating  to  her 

14  investigation? 

15  MR.  GICALE:    Which  time  period? 

16  MR.  BEN-VENISTE:    Prior  to  January  1,  '94. 

17  THE  WITNESS:    Well,  when  the  media 

18  disclosures  occurred  or  when  the  media  printed 

19  articles  about  RTC  investigations  and  referrals  in 

20  the  fall  of  '93,  there  was  discussion  among  the  FBI 

21  personnel  who  were  involved  in  this  that  it  was 

22  possible  Jean  Lewis  could  be  involved  in  that. 
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1  There's  another  conversation  that  1  had 

2  with  someone.    I'm  not  sure  whether  or  not  it's  -- 

3  Q      Could  we  get  the  first  one  a  little  more 

4  detailed? 

5  A      Sure. 

6  Q      Who  mentioned  that  to  you? 

7  A      I  don't  specifically  recall  the 

8  conversation,  but  the  people  I  was  dealing  with  were 

9  Dave  Reign  and  the  Financial  Analyst  Hall  and  the 

10  ASAC  Whitehead,  and  possibly  the  SAC  Satkowski. 

1 1  Q      And  what  was  the  nature  of  the  publicity? 

12  A      There  was  publicity  that  disclosed  that  the 

13  RTC  had,  I  believe,  generated  referrals  on  Madison 

14  Guaranty,  and  we  wondered  where  the  disclosure  could 

15  have  come  from.    And  at  the  top  of  the  list  of  our 

16  suspects  would  be  RTC. 

17  Q      And  the  second  you  were  about  to  give  us? 

18  A      That  was  a  contact,  and  I'm  not  sure 

19  whether  or  not  that  goes  past  January  of  '94  or  not. 

20  I'm  not  sure  of  the  time  frame,  so  I  don't  know 

21  whether  or  not  I  should  respond. 

22  Q      It  doesn't  go  you  into  your  investigative 
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1  work,  does  it?   This  is  something  you've  heard  about 

2  a  media  leak? 

3  MR.  GICALE:    If  it's  beyond  January  '94. 

4  MR.  BEN-VENISTE:    I  know  you  wouldn't  want 

5  him  to  say,  Lou,  because  it  might  reveal  something  -- 

6  MR.  GICALE:    That's  not  it  at  all,  but  if 

7  you  want  to  get  into  all  the  other  things  that 

8  happened  in  '94  and  '95  and  the  indictments  and 

9  stuff,  that's  not  what  the  agreement  was. 

10  MR.  BEN-VENISTE:    We're  talking  about  news 

1 1  leaks  here,  Lou. 

12  MR.  GICALE:    We're  talking  about  an 

13  agreement  with  respect  to  questioning  of  a  witness. 

14  MR.  BITTMAN:    He's  not  sure  when  that 

15  information  was,  and  it  could  --  based  on  what  it  is, 

16  it  could  well  have  been  after  the  January  time 

17  frame. 

18  THE  WITNESS:    I'm  leaning  toward  thinking 

19  it  was  past  January  '94. 

20  BY  MR.  BEN-VENISTE: 

21  Q      My  question  is  associated  with  Ms.  Lewis 

22  making  -  a  discussion  of  Ms.  Lewis  leaking  any 
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1  information. 

2  MR.  GICALE:    I'm  sorry,  what  was  that 

3  again?  I  couldn't  hear. 

4  BY  MR.  BEN-VENISTE: 

5  Q      You  think  it  might  have  been  past  January 

6  of  '94,  the  thing  you're  thinking  of,  second  thing? 

7  A      Yes,  yes. 

8  Q      Is  it  fair  to  say  that  as  of  November  of 

9  1993,  Agent  Irons,  you  had  a  concern  that  Ms.  Lewis 

10  might  be  providing  information  to  the  media? 

1 1  A      Yes.    I  was  concerned  about  possible 

12  disclosures  to  the  media  from  the  outset  of  this. 

13  Q      And  now  I'm  specifically  asking  you,  so 

14  that  —  out  of  fairness  to  Ms.  Lewis,  if  it  is  the 

15  case  that  as  of  November  of  1993,  specifically  you 

16  had  a  concern  about  whether  Ms.  Lewis  was  leaking 

17  information  to  the  media. 

18  A      If  you  could  remind  me  of  the  date  of  this 

19  memo  where  I  talk  about  her  talking  about  the 

20  reporter  visiting  her  house. 

21  Q      11-1-93. 

22 A      That  was  the  time  frame  that  I  was 
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1  concerned  that  Jean  Lewis  might  possibly  have  been 

2  leaking  information  to  the  media.   I  didn't  have 

3  factual  information,  but  I  believe  that  disclosure 

4  had  occurred,  and  she  certainly  had  access  to  the 

5  information. 

6  Q      Well,  let  me  see  if  I  can  refresh  your 

7  recollection  to  how  you  were  looking  at  this  at  the 

8  time  by  reading  from  page  2  of  your  memorandum,  which 

9  is  FBI  1008.    "Inasmuch  as  writer,"  meaning  you,  "was 

10  somewhat  stunned,  Lewis  was  admitting  to  meeting  with 

1 1  a  reporter,  and  because  of  his  continuing  concern 

12  Lewis  was  trying  to  obtain  a  statement  of  some  kind 

13  to  provide  to  the  media,  her  disclosure  was  received 

14  without  comment  and  the  conversation  was  ended." 

15  A      I  think  that's  consistent  with  what  I  said, 

16  that  I  was  concerned  at  that  time  that  she  might  be 

17  talking  to  the  media. 

18  Q      Well,  here,  it  goes  a  little  further  in 

19  terms  of  what  you're  saying.   I  don't  mean  to  argue 

20  with  you,  but  maybe  you  could  explain  what  you  meant, 

21  that  you  had  a  continuing  concern  that  Lewis  was 

22  trying  to  obtain  a  statement  of  some  kind  to  provide 


6910 

271 

1  to  the  media.   Let  me  ask  you  whether  that  references 

2  the  pretextural  request  with  respect  to  the  FOIA 

3  inquiry. 

4  A      The  concern  I  had  that  Lewis  was  making 

5  disclosures  to  the  media  was  heightened  during 

6  November  of  1993  because  I  was  aware  the  media  had 

7  printed  stories  about  RTC  referrals  and  I  believe 

8  that  there  definitely  had  been  a  disclosure  made. 

9  Looking  back  on  my  concerns  over  her 

10  previous  contacts  and  my  suspicions  that  those 

1 1  contacts  could  be  to  obtain  information,  1  viewed  it 

12  as  a  possibility  that  she  had  been  trying  to  obtain  a 

13  statement  since  that  time. 

14  Q      Okay.    Thank  you.    Did  there  come  a  time 

1 5  where  you  felt  that  you  needed  to  have  someone  else 

16  on  the  phone  when  Ms.  Lewis  would  call  you  as  a 

17  witness  to  the  conversation? 

18  A      Yes. 

19  Q      When  was  that? 

20  A      I  prepared  memos  that  would  reflect  when 

21  that  time  was.    I  think  it  may  be  the  memo  you  just 

22  showed  me. 
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1  Q      Did  you  feel  that  as  of  that  time, 

2  Ms.  Lewis  might  be  taping  your  conversations? 

3  A      I  don't  recall  if  I  was  concerned  about 

4  being  taped  back  then.    It  --  it  would  not  have  made 

5  a  difference  in  what  I  said,  even  though  if  I  had 

6  suspected  she  was  taping  me,  I  would  have  refused  to 

7  talk  to  her  altogether. 

8  Q      Did  you  have  reason  to  believe  from  any 

9  source  prior  to  January  1  of  1994  that  Ms.  Lewis  was 

10  taping  conversations  surreptitiously? 

1 1  A      No.    Unless  --  there  has  been  a  public 

12  disclosure  of  a  tape  she  has  of  another  RTC 

13  employee.   Whenever  that  was  publicly  disclosed  I  was 

14  aware  of  that,  and  that  was  the  first  time  that  1  was 

15  aware  that  she  might  have  been  taping  anybody. 

16  Q      You  are  correct  in  the  sense  that  your  memo 

17  of  November  1  reflects  that  you  had  asked  Special 

18  Agent  Reign  to  assist  in  that  telephone  conversation 

19  with  Ms.  Lewis. 

20  A      Correct. 

21  Q      Was  that  the  first  occasion  that  you  had 

22  made  such  a  request  of  another  agent? 
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1  A      I  don't  know  if  that  was  the  first,  but  I 

2  think  there  were  ~  there  was  at  least  one  other 

3  occasion. 

4  Q      What  do  you  recall  about  that  occasion? 

5  A      I  don't  -- 

6  MR.  BITTMAN:    Can  you  disclose  it?   It 

7  doesn't  have  anything  to  do  with  this  case,  but  as 

8  long  as  you  don't  disclose  any  confidential  FBI 

9  information. 

10  MR.  BEN-VENISTE:    I  assume  we're  talking 

1 1  about  a  conversation  with  Ms.  Lewis  roughly  about  the 

12  same  subject. 

13  MR.  BITTMAN:    Oh,  okay,  excuse  me. 

14  THE  WITNESS:    Right.    During  that  time 

15  frame,  I  believe  that  news  articles  had  appeared,  and 

16  this  is  subsequent  to  David  Hale  going  public  and 

17  making  allegations,  so  there  was  a  very  strong  media 

18  interest  in  allegations  and  information  concerning 

19  this,  and  then  information  appeared  that  referenced 

20  RTC  activities. 

21  Based  on  that,  I  was  concerned  that  if  I 

22  gave  information  or  provided  any  type  of  information 
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1  to  Jean  Lewis,  even  though  1  would  normally  not 

2  provide  it  to  someone  who  didn't  need  to  know, 

3  that  -  or  even  if  I  did  not  provide  it,  that  if  she 

4  were  speaking  to  the  media,  that  she  could  attribute 

5  comments  to  me,  and  by  having  a  witness  in  the  room 

6  when  I  spoke  with  her,  if  called  to  account  on  this, 

7  I  would  have  somebody  that  could  verify  what  I  had 

8  said  to  her. 

9  MR.  BEN-VENISTE:    Why  don't  we  take  a  short 

10  break. 

1 1  (Recess.) 

12  BY  MR.  BEN-VENISTE: 

13  Q      In  November  of  1993  shortly  after  the 

14  conversations  that  you  just  alluded  to  with 

15  Ms.  Lewis,  did  there  come  a  time  where  you  sat  down 

16  with  representatives  of  your  office  and  the  U.S. 

17  Attorney's  office  to  discuss  going  forward  with 

18  investigations  relating  to  bank  fraud;  not  Madison  in 

19  general,  but  bank  fraud  in  general? 

20  A      I  don't  recall  specifically  a  meeting  like 

21  that.    This  is  not  related  to  Madison? 

22  Q      This  was,  in  fact,  not  related  to  Madison? 
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1  MR.  GICALE:    I  guess  I  have  to  object  to 

2  the  relevance.   I  realize  that  there's  an  exception 

3  here  to  this  agreement  with  Independent  Counsel  that 

4  says  communications  between  Irons  and  U.S.  Attorney's 

5  office  for  the  Eastern  District  of  Arkansas,  but  1 

6  thought  that  this  is  under  the  umbrella  of  things 

7  related  to  Madison  and  related  matters. 

8  MR.  BEN-VENISTE:    It  has  to  do  with  the 

9  question  of  priorities  following  through  the  issues 

10  that  we've  discussed  about  the  FBI's  attempt  to  get 

1 1  the  RTC  to  investigate  the  matters  that  we  have 

12  talked  about  here. 

13  BY  MR.  BEN-VENISTE: 

14  Q      What  I'm  asking  you  about  is  a  meeting 

15  which  involved  Mr.  Johnson  and  others  where  you 

16  discussed  the  effects  of  the  RTC  choosing  to  focus  on 

17  Madison  as  compared  to  other  institutions  of 

18  substantially  larger  size  in  Arkansas  that  had  failed 

19  for  which  you  had  never  gotten  referrals  as  of 

20  November  of '93. 

21  A      I  don't  recall  a  specific  meeting,  but  it's 

22  certainly  possible  and  logical  that  a  meeting  like 
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1  that  would  have  occurred. 

2  Q      And  do  you  recall  stating  in  substance  that 

3  for  years  and  years,  you  had  been  attempting  to 

4  address  the  S&L  failure  issue  in  Arkansas  and  that 

5  the  RTC  was  viewed  by  you  as  a  barrier  rather  than  as 

6  a  resource  in  attempting  to  address  that  serious  law 

7  enforcement  issue? 

8  A      Well,  in  '93,  since  I've  been  supervisor 

9  since  '92,  I  could  have  ~  1  may  have  said  years.   I 

10  don't  know  if  I  would  have  said  years  and  years.   The 

1 1  barrier,  because  of  what  I  previously  set  forth,  in 

12  that  the  FBI  couldn't  open  a  bank  fraud  case  without 

13  a  referral  from  a  regulatory  agency,  and  because  the 

14  RTC  had  effective  control  over  all  the  failed 

15  institutions  and  we  were  relying  on  them  for 

16  referrals,  and  because  the  number  of  personnel  that 

17  RTC  had  assigned  to  generate  referrals  for  the  FBI 

18  was  small,  in  that  sense  they  were  a  barrier. 

19  Q      Was  there  also  a  problem  that  the  RTC 

20  insisted  on  keeping  documents  and  records  until  they 

21  completed  the  referrals  in  not  sharing  them  with  you? 

22  A      There  was  a  problem  -  I  had  a  problem 
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1  specifically  in  the  Hale  investigation,  the 

2  investigation  that  was  occurring  in  the  summer  of 

3  1993. 

4  MR.  BITTMAN:    We're  not  talking  about 

5  that.   Can't  talk  about  that.    Well,  1  guess  you  can 

6  talk  about  it  generally,  generally. 

7  THE  WITNESS:    Well,  generally  -- 

8  MR.  BITTMAN:    1  don't  want  you  talking 

9  about  the  records. 

10  THE  WITNESS:    Since  the  FBI  couldn't  open 

1 1  cases  without  the  referral,  we  didn't  have  a  reason 

12  to  ask  for  access  to  RTC  records  unless  there  had 

13  been  a  referral,  unless  we  had  another  investigation 

14  that  created  a  need  for  some  records  they  had. 

15  So  I'm  not  sure  exactly  what  that  means. 

16  BY  MR.  BEN-VENISTE: 

17  Q      Well,  did  you  discuss  some  strategies  and 

18  techniques  to  gain  access  to  the  information  by 

19  attempting  to  bypass  the  RTC  for  the  necessary  green 

20  light? 

21  A      Yes,  I  remember  a  conversation  like  that, 

22  and  I  believe  that  the  upshot  of  that  conversation 

278 

1  was  that  we  would  contact  the  FDIC  or  OTS,  whoever 

2  had  been  the  agency  that  shut  the  institution  down, 

3  and  ask  for  their  final  exam  reports,  or  possibly  the 

4  U.S.  Attorney  would  ask  for  them.   And  if  the  U.S. 

5  Attorney  asked  for  those  and  the  U.S.  Attorney 

6  requested  that  we  conduct  an  investigation,  then  as  I 

7  understood  it,  that  would  be  a  basis  for  us  to  get 

8  into  a  bank  fraud  investigation,  so  that  was  a  way  to 

9  try  to  self-generate  bank  fraud  cases. 

10  Q      So  let  me  ask  you,  with  respect  to  this 

1 1  business  of  getting  hold  of  documents,  which  I  must 

12  say  is  new  to  me,  that  if  the  RTC  —  we're  back  in 

13  the  '92  and  '93  time  frame  --  the  RTC  collects 

14  documents  and  information,  and  you  have  asked  the  RTC 

15  to  get  you  some  referrals  worked  up  with  respect  to 

16  particular  institutions,  okay  now,  they  collect 

17  documents  and  somebody  maybe  even  gives  them 

18  documents  over  the  transom,  here  are  some  important 

19  documents  you  ought  to  look  at  because  they  show 

20  fraud. 

21  You're  saying  that  unless  the  RTC  gives 

22  those  documents  to  you  in  some  kind  of  a  formal 
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1  referral,  you  have  no  way  of  obtaining  them  by 

2  request  from  the  RTC? 

3  A      Well,  the  only  way  that  we  would  request 

4  documents  would  be  in  relation  to  an  investigation, 

5  because  we  were  not  authorized  to  ask  for  access  in 

6  order  to  try  to  generate  an  investigation  with  RTC, 

7  so  that  the  times  that  we  would  ask  for  the  records 

8  in  RTC  control  would  be  if  we  had  an  investigation 

9  already  going  and  it  came  to  our  attention  they  had 

10  documents  that  would  assist  us,  or  if  they  gave  us  a 

1 1  referral. 

12  Q      Suppose  they  just  said  hey,  here  is  a  guy 

13  who  has  come  to  us  and  he  says  he's  dealt  with  Mr.  X 

14  and  Mr.  Y  of  institution  number  1,  that's  the  most 

15  interesting  institution  to  you  because  they  have  had 

16  a  big  loss,  and  these  fellas  are  prepared  to  give  us 

17  inside  information  relating  to  how  they  pulled  the 

18  fraud  off,  and  they  have  even  got  incriminating 

19  documents. 

20  Are  you  saying  that  you  couldn't 

21  investigate  that  kind  of  an  allegation  unless  RTC  had 

22  sent  you  a  referral  along  with  that  information? 
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1  A      Well,  I  would  have  to  know  about  the 

2  information  first.    RTC  would  have  to  tell  us  about 

3  the  information  first,  and  if  the  person  who  provided 

4  the  information  to  them  was  willing  to  meet  with  the 

5  FBI  and  provide  the  same  information,  obviously  we 

6  could  go  forward. 

7  Q      So  only  if—  if  they  call  it  to  your 

8  attention,  could  you  then  get  around  this  sort  of 

9  speed  bump  of  getting  the  RTC  to  give  you  a  formal 

10  referral  where  you  could  contact  the  individual 

1 1  providing  the  information  on  your  own  hope;  is  that 

12  what  you're  saying? 

13  A      Yeah.    If  RTC  is  aware  of  information  and 

14  has  not  yet  generated  a  referral  and  that  information 

15  would  be  information  that  would  reasonably  be 

16  expected  to  cause  the  FBI  to  conduct  an 

17  investigation,  the  FBI  can't  conduct  the 

18  investigation  unless  it's  aware  the  information 

19  exists. 

20  Q      And  assuming  as  you  did  that  the  RTC  was 

21  stretched  for  resources  and  couldn't  get  all  the 

22  referrals  out  that  you  wanted  them  to  get  out  because 
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1  they  didn't  have  the  time  to  work  them  all  up,  is 

2  there  any  reason  why  you  would  expect  that  the  RTC 

3  would  not  provide  you  the  sort  of  tailor-made  case 

4  with  an  informant  or  cooperating  individual  who  would 

5  be  prepared  to  talk  to  you? 

6  A      The  only  reason  I  can  think  of  offhand  is 

7  that  I'm  aware  that  the  RTC's  first  priority  is  civil 

8  recovery  of  money,  and  as  a  matter  of  fact,  usually 

9  only  after  efforts  to  recover  money  through  civil 

10  action  are  exhausted  will  they  let  the  criminal 

1 1  investigators  examine  it  and  let  them  refer  that  to 

12  the  FBI. 

13  Sometimes  even  after  the  FBI  starts  its 

14  investigation,  the  civil  side  of  RTC  does  not  want  to 

15  lose  out  on  its  chance  to  file  some  type  of  civil 

16  suit.    If  there  was  a  desire  for  them  to  pursue 

17  civilly,  I  could  understand  as  an  organization  they 

18  might  not  notify  the  FBI  right  away. 

19  Q      So  that  ~  let's  assume  that  the  person 

20  getting  the  information  was  a  criminal  investigator. 

21  Would  that  affect  this  equation  at  all?   Would  you 

22  then  expect  an  RTC  criminal  investigator  to  talk  to 
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1  FBI  about  information  that  they  had  received  from  a 

2  cooperating  source  of  this  nature? 

3  A      That  would  be  a  course  of  action  that  would 

4  please  me. 

5  Q      Well,  we're  up  from  not  being  displeased  to 

6  being  pleased.   I  guess  we've  made  some  progress  over 

7  the  last  few  hours. 

8  (Laughter.) 

9  Your  dinner  was  probably  better  than  mine. 

10  A      The  FBI  would  be  happy  to  receive 

1 1  information  of  that  type. 

12  MR.  BITTMAN:    I  think  we  better  stop  now. 

13  BY  MR.  BEN-VENISTE: 

14  Q      Let  me  go  to  the  question  of  the  David  Hale 

15  plea  negotiations.    When  did  you  first  learn  that 

16  there  were  negotiations  of  some  kind  going  on,  or 

17  discussions,  let's  say? 

18  A      It  was  shortly  after  the  search  warrant  on 

19  July  21  of  1993,  I  would  say  within  the  next  month. 

20  Q      Okay.   Now,  prior  to  the  search  warrant, 

21  had  Mr.  Hale  been  advised  that  he  was  under 

22  investigation? 
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1  A      Not  to  my  knowledge. 

2  Q      And  after  this  --  did  you  participate  in 

3  the  execution  of  the  search  warrant? 

4  A      Yes. 

5  Q      And  that  was  coordinated  with  an  Assistant 

6  U.S.  Attorney  who  had  assisted  in  obtaining  the 

7  warrant? 

8  A      Yes. 

9  Q      And  was  that  Fletcher  Jackson? 

10  A      Yes. 

1 1  Q      And  Fletcher  Jackson  was  a  career 

12  prosecutor  in  that  office,  wasn't  he? 

13  A      Yes. 

14  Q      So  who  worked  with  Mr.  Jackson  to  work  out 

1 5  the  strategy  of  getting  the  search  warrant  and  so 

16  forth? 

17  MR.  BITTMAN:    We're  not  going  to  get  into 

18  that.    I'll  let  you  go  a  little  bit,  but  unless  this 

19  relates  to  the  plea  negotiations  -- 

20  BY  MR.  BEN-VENISTE: 

21  Q      I  asked  you  who  worked  with  him. 

22  A      I  did. 
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1  Q      Anyone  else? 

2  A      Primarily  me,  with  some  assistance  from 

3  Financial  Analyst  Hall. 

4  Q      So  you  all  worked  out  your  strategy  and 

5  executed  it  with  the  obtaining  and  execution  of  a 

6  search  warrant  up  to  that  point? 

7  A      Yes. 

8  Q      Sometime  subsequent  to  the  execution  of  the 

9  search  warrant,  you  learned  that  there  was  some 

10  discussion  about  a  plea  agreement? 

1 1  A      Yes. 

12  Q      And  do  you  know  on  the  basis  of  what  you 

13  learned,  was  that  a  discussion  initiated  by 

14  Mr.  Fletcher  or  someone  representing  Mr.  Hale? 

15  MR.  SGRO:    You  mean  Mr.  Jackson;  right? 

16  You  said  Mr.  Fletcher.   Mr.  Jackson? 

17  BY  MR.  BEN-VENISTE: 

18  Q      Mr.  Jackson  or  someone  representing 

19  Mr.  Hale. 

20  A      My  impression  was  from  conversations  with 

21  Mr.  Jackson  that  it  was  Mr.  Coleman  that  brought  up 

22  the  possibility,  but  I'm  aware  that  exchanges  like 
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1  that  between  prosecutors  and  defendants,  that  it's  a 

2  subject  that  naturally  would  come  up. 

3  Q      Had  you  been  acquainted  with  Mr.  Hale  prior 

4  to  your  involvement  with  the  search  warrant? 

5  A      Yes. 

6  Q      And  had  you  been  involved  with  Mr.  Coleman 

7  in  any  way? 

8  A      Not  directly. 

9  Q      Was  he  at  that  time  in  your  view  an 

10  experienced  criminal  law  practitioner? 

1 1  A      Coleman? 

12  Q      Yes. 

13  A      I  don't  know  that  I  knew  enough  about  Randy 

14  Coleman  to  make  a  judgment  like  that.    I  became  aware 

15  at  the  time  of  this  case  that  he  had  represented 

16  someone  in  another  case,  but  at  the  time  of  that 

17  earlier  case,  he  was  not  significant  to  me  and  I  did 

18  not  remember  him  from  that  case,  so  this  really  was 

19  the  first  time  I  learned  anything  about  Randy 

20  Coleman. 

2 1  Q      Did  anyone  in  the  office  provide  you  with 

22  any  sort  of  background  on  him  as  to  other  cases  he 
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1  had  handled  and  whether  ~  the  kind  of  things  that 

2  one  would  talk  about  in  dealing  with  an  attorney? 

3  A      I  don't  recall  if  anybody  in  the  office 

4  talked  about  it  or  when  exactly  it  was  discussed,  but 

5  at  some  point  Coleman  was  characterized  to  me  as 

6  someone  who  worked  out  plea  agreements  more  often 

7  than  he  went  to  trial. 

8  Q      And  was  he  known  as  more  of  a  state  or 

9  federal  practitioner? 

10  A      I  couldn't  answer  that. 

1 1  Q      What  was  the  first  you  learned  about  the 

12  discussions,  what  was  on  the  table? 

13  A      I  believe  that  Fletcher  Jackson  notified  me 

14  that  he  had  had  discussions  with  Randy  Coleman  and 

15  that  Randy  Coleman  wanted  immunity  for  Hale  in 

16  exchange  for  cooperation  and  may  have  also  discussed 

17  a  misdemeanor  plea,  and  Jackson,  I  believe,  also 

18  discussed  that  a  misdemeanor  plea  might  be  possible. 

19  Q      Now,  at  this  point,  what  month  are  we  in 

20  roughly?   Search  warrant  is  in  July? 

21  A      It's  July  21,  so  this  would  have  been  I 

22  think  the  last  few  days  of  July  or  the  first  --  early 
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1  part  of  August.    It  could  have  been  later  because  the 

2  negotiations  could  have  been  prompted  by  --  I  think 

3  the  overtures  by  Coleman  were  prompted  by  him 

4  learning  that  we  intended  to  indict  David  Hale  very 

5  quickly,  and  we  originally  intended  -- 

6  Q      Was  that  consistent  with  your  strategy  or 

7  was  this  Fletcher  Jackson  off  on  his  own? 

8  A      Indicting  him  quickly? 

9  Q      Yes. 

10  A      We  had  quite  a  bit  of  information  even 

1 1  prior  to  the  search  warrant,  and  originally  intended 

12  to  seek  indictment  in  August. 

13  Q      So  then  you  got  the  search  warrant  and  you 

14  got  a  bunch  more  stuff? 

15  A      Yes. 

16  Q      And  so  you  were  trying  to  process  that 

17  information  and  get  through  it  and  make  sure  you 

18  didn't  miss  anything? 

19  A      Well,  we're  always  seeking  to  expand  the 

20  investigation  when  we  can. 

21  Q      Okay    So  if  1  understand  what  you  re 

22  saving,  clearly  vou  had  enough  for  probable  cause  for 

1  your  search  warrant  but  what  you're  saying  is  you 

2  were  pretty  far  along  in  your  investigation  at  the 

3  time  you  executed  the  search  warrant? 

4  A      The  over  -- 

5  MR  BITTMAN:    Well,  let's  not  get  --  I 

6  don't  want  to  get  too  far  into  the  substance.   I  mean 

7  is  there  --  „  ■        u    *  o^.,, 

8  MR  BEN-VENISTE:    I'm  not  talking  about  any 

9  substance.   We're  talking  about  whether  there  would 

10  be  a  quick  indictment  or  not. 

1 1  MR.  BITTMAN:    Okay,  1  think  you  can  ask 

12  that  were  you  able  to  follow  through  with  a  quick 

1 3  indictment  without  getting  into  how  far  along  you 

14  were  in  the  investigation  and  how  much  evidence  you 

15  had  against  the  target. 

16  MR.  BEN-VENISTE:    Well,  presumably  you 

17  wouldn't  go  for  an  indictment  unless  you  had  the 

18  evidence.  ,         ,  . 

19  MR  BITTMAN:    Right.    Well,  you  re  askmg 

20  how  much  evidence  did  you  have  before  you  executed 

21  the  warrant.  .       ^ 

22  MR.  BEN-VENISTE:    Right.    Let  me  rephrase 
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1  that  if  that  causes  you  a  problem. 

2  BY  MR.  BEN-VENISTE: 

3  Q      You  were  thinking  about  an  August 

4  indictment  initially,  and  then  you  received  a  lot  of 

5  information  as  a  result  of  the  search  warrant  and  you 

6  were  talking  about  possibly  expanding;  correct? 

7  A      Correct. 

8  Q      Okay.   You  think  that  the  discussions  about 

9  a  possible  plea  emanated  from  the  fact  that 

10  Mr.  Coleman  was  told  that  his  client  was  facing  an 

1 1  indictment  within  a  short  period  of  time? 

12  A      1  believe  so.    I  think  that's  why 

13  Mr.  Coleman,  according  to  Fletcher  Jackson,  indicated 

14  that  there  should  be  consideration  of  some  period  for 

15  Hale  to  negotiate  or  work  undercover,  and  that  if  an 

16  indictment  occurred  very  quickly,  end  of  August,  that 

17  there  really  hadn't  been  time  to  discuss  other 

18  alternatives  to  an  indictment. 

19  Q      Now,  at  this  point  Mr.  Coleman  was  talking 

20  about  either  immunity  for  sure  and  possibly  a 

21  misdemeanor,  that  he'd  go  as  far  as  a  misdemeanor? 

22  A      That's  what  Fletcher  Jackson  related  to  me. 


290 


1  Q      Did  you  confirm  that  in  any  way? 

2  A      Did  I  confirm  what,  Fletcher  Jackson? 

3  Q      Yes.    I  mean,  was  that  confirmed 

4  subsequently  in  your  review  of  documents  and 

5  conversations  with  Mr.  Coleman?  I'm  not  trying  to 

6  ask  you  a  trick  question. 

7  A      No,  I'm  just  trying  to  remember.   I  don't 

8  know  exactly  what  ~ 

9  Q      Earlier  you  had  indicated  that  you  had  a 

10  conversation  with  Mr.  Coleman. 

1 1  A      Randy  Coleman  called  me,  and  I  can't 

12  remember  ~  he  --  I  don't  know  if  he  said  --  if  I  let 

13  him  get  that  far  to  say  that  he  wanted  immunity  or 

14  misdemeanor.   He  started  to  complain  and  say  that  he 

15  wasn't  sure  that  the  FBI  was  fully  aware  of  what  was 

16  going  on  with  the  U.S.  Attorney's  office  and  I  think 

17  I  cut  him  off  somewhat  and  told  him  if  his  problem 

18  was  that  he  wanted  immunity  or  misdemeanor,  that  the 

19  FBI  position  was  that  it  be  a  felony. 

20  The  reason  I  may  have  cut  him  off  was  that 

21  Fletcher  Jackson  had  told  me  that  that  was  his 

22  problem.   But  it  is  possible  that  he  mentioned  to  me 
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1  that  he  wanted  immunity  or  misdemeanor. 

2  Q      So  the  search  warrant  and  the  decision  to 

3  seek  a  quick  indictment  of  felony  counts  all  occurred 

4  before  Paula  Casey  came  on  board  as  U.S.  Attorney;  is 

5  that  correct? 

6  A      Yes,  yes. 

7  Q      And  the  initiation  of  plea  discussions 

8  occurred  prior  to  the  time  that  Ms.  Casey  came  on? 

9  A      Well,  I  can't  recall  the  exact  date  that 

10  Fletcher  Jackson  first  advised  me  that  there  had  been 

1 1  an  overture  from  Mr.  Coleman,  but  I  would  place  that 

12  as  very  possibly  prior  to  Paula  Casey  coming  on  board 

13  as  U.S.  Attorney. 

14  Q      And  when  you  spoke  to  Mr.  Coleman,  either 

15  he  called  you  or  you  returned  his  call  -- 

16  A      He  called  me. 

17  Q      And  he  said  look,  1  don't  know  whether 

18  you're  aware  of  what's  going  on,  but,  and  you  kind  of 

19  cut  him  off  to  say  that  you  were  aware  and  that  you 

20  supported  Mr.  Jackson's  position? 

21  A      Yes. 

22  Q      You  told  him  that  -- 
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1  A      I  told  him  what  our  position  was,  and  that 

2  he  would  have  to  have  his  discussions  about  that  with 

3  the  U.S.  Attorney's  office  because  that  wasn't  the 

4  FBI's  role. 

5  Q      The  central  point  of  your  position  was 

6  number  one,  was  that  Mr.  Hale  was  going  to  have  to 

7  plead  to  a  felony  on  the  basis  of  the  information 

8  that  you  had  developed? 

9  A      That's  right. 

10  Q      That  talking  about  immunity  or  a 

1 1  misdemeanor  wasn't  in  the  picture  for  him? 

12  A      That's  correct. 

13  Q      And  it  was  your  view  that  giving  him  some 

14  ambiguous  response  would  have  been  unfair  to  him 

15  because  you  had  pretty  strong  feelings  about  that? 

16  A      Yes. 

17  Q      Now,  when  he  told  you  about  this 

18  possibility  of  providing  cooperation  either  in  a 

19  controlled  situation  with  a  phone  call  or  some  such 

20  other  thing,  was  he  specific  about  what  it  was  that 

21  he  was  willing  to  do,  that  is  Mr.  Coleman  talking 

22  about  his  client? 
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1  A      I  don't  know  --  I  don't  recall  all  the 

2  specifics  of  that  conversation.   I  don't  know  if  he 

3  talked  about  phone  calls  or  recordings.   He  may  have, 

4  but  he  did  not  provide  specifics  of  who  the  persons 

5  that  would  be  in  contact  with  David  Hale  would  be  or 

6  what  the  alleged  crime  they  would  be  involved  in  was. 

7  Q      And  this  was  a  —  this  was  a  conversation 

8  that  occurred  after  there  was  some  general  knowledge 

9  about  the  execution  of  the  search  warrant,  I  believe 

10  your  earlier  testimony  indicated? 

1 1  A      This  occurred  prior  to  the  search  warrant 

12  being  referenced  in  the  media,  but  1  was  aware  from 

13  the  way  the  search  warrant  was  conducted  that  it  was 

14  reasonable  to  expect  that  persons  close  to  David  Hale 

15  knew  a  search  warrant  had  been  conducted  and  he  was 

16  under  investigation,  and  my  assumption  at  the  time 

17  was  that  David  Hale  was  most  likely  able  to  deal  with 

18  people  involving  criminal  activity  and  would  be  most 

19  logically  expected  to  be  involved  in  criminal 

20  activity  with  people  he  could  trust  and  were  close  to 

21  him,  and  because  1  felt  like  the  people  close  to  him 

22  were  probably  aware  of  the  FBI  search,  that  the 
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1  chances  that  he  could  effectively  carry  out  that  type 

2  of  operation  were  diminished. 

3  Q      Talking  about  trade  craft  in  general  and 

4  putting  aside  these  specifics,  as  I  know  you're 

5  sensitive  about  talking  about  them  ~  Mr.  Bittman 

6  nods  his  assent  —  in  a  situation  where  there  has 

7  been  some  reason  to  suspect  that  individuals 

8  associated  with  the  subject  have  a  knowledge  of  an 

9  associate  ~  of  the  target  being  the  subject  of  an 

10  investigation,  and  where  that  individual  agrees  to, 

1 1  let's  say,  provide  assistance  in  a  consensual 

12  recording,  a  one-party  consensual  recording  of  a 

13  telephone  conversation,  it  is  possible,  as  you've 

14  indicated  earlier,  that  you  would  wind  up  as  the 

15  investigator  with  an  individual  with  whom  your  target 

16  is  having  a  conversation  essentially  making 

17  exculpatory  statements  in  the  course  of  the  telephone 

1 8  conversation? 

19  A      False  exculpatory  statements  was  my 

20  concern. 

21  Q      Right.    And  under  those  circumstances,  you 

22  would  be  left  with  a  putatively  cooperating  subject 
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1  who  would  expect  some  consideration  for  his 

2  cooperation,  and  exculpatory  conversation  from  the 

3  secondary  target? 

4  A      That's  correct. 

5  Q      Suboptimal  from  your  point  of  view? 

6  A      Yes,  failure. 

7  MR.  GICALE:    It  would  displease  you. 

8  THE  WITNESS:    Yes,  it  would  displease  me 

9  greatly. 

10  BY  MR.  BEN-VENISTE: 

1 1  Q      Moreover,  up  to  that  point,  Mr.  Coleman  was 

12  not  willing  to  provide  a  proffer  to  the  U.S. 

13  Attorney's  office  or  to  the  FBI  of  what  information 

14  it  was  that  his  client  had;  is  that  correct? 

15  A      That's  my  understanding. 

16  Q      1  notice  that  at  some  point  in  the 

17  negotiations,  Mr.  Coleman  listed  as  one  of  the 

18  objects  of  an  agreement  --  and  I  refer  to  the 

19  November  9  memorandum  from  Ms.  Casey  to  Don  Mackay, 

20  summarizing  the  progress  of  the  plea  negotiations  -- 

21  that  Mr.  Coleman  and/or  Mr.  Hale  wanted  you 

22  specifically  to  be  involved  in  connection  with  any 
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1  further  investigation  or  prosecution  by  the 

2  government. 

3  A      I  have  some  recollection  of  that. 

4  Q      So  one  would  expect  that  Mr.  Coleman,  who 

5  went  to  the  point  of  specifying  that  he  would  like 

6  Agent  Irons  to  continue  on  with  the  investigation, 

7  must  have  viewed  you  as  at  least  a  fair  individual? 

8  A      That's  one  possibility.    He  could  have 

9  viewed  me  as  weak  and  easy  to  manipulate. 

10  (Laughter.) 

11  I'm  serious. 

12  MS.  SIMONTON:    No,  I  know. 

13  BY  MR.  BEN-VENISTE: 

14  Q      But  let's  assume  that  the  Steve  Irons  who 

15  was  in  Arkansas  in  November  of  1992  was  more  or  less 

16  the  same  Steve  Irons  we  see  here  today  and  I  would 

17  suggest  that  this  was  a  nonmanipulative  or 

18  manipulatable  Steven  Irons,  and  he  chose  you  because 

19  he  had  confidence  that  you  were  fair  and  reputable 

20  individual. 

21  Is  there  some  reason  why,  that  you  know  of, 

22  why  Mr.  Coleman  would  have  been  unwilling  a  matter  of 


6923 

297 

1  months  before  that  to  make  a  proffer  to  you  because 

2  he  thought  that  you  wouldn't  be  fair  or  discrete  in 

3  the  information  that  he  would  provide  you? 

4  A      Well,  I  wouldn't  have  discussed  receiving  a 

5  proffer  unless  the  United  States  Attorney's  office 

6  was  involved,  because  a  proffer  is  an  agreement  and 

7  certain  assurances  are  provided  to  the  defense,  and  I 

8  had  no  authority  and  was  in  no  position  to  do  that. 

9  And  it  would  have  been  outside  the  realm  of  my 

10  authority  to  do  that. 

11  Q      Right.    With  the  approval  of  the  U.S. 

12  Attorney's  office,  1  believe  there  is  correspondence 

13  here  that  reflects  that  Ms.  Casey  advised  Mr.  Coleman 

14  that  a  proffer  to  the  FBI  was  an  alternative.   Do  you 

15  recall  that? 

16  A      Was  an  alternative  to  what? 

17  Q      To  his  making  a  proffer  prior  to  any  plea 

18  negotiation. 

19  A      Well  -- 

20  Q      Let  me  see  if  I  can  find  it  for  you. 

21  A      A  proffer  is  a  proffer. 

22 Q      Well,  I'm  making  a  distinction  between  a 

298 

1  proffer  to  the  U.S.  Attorney's  office,  if  Mr.  -- 

2  putting  aside  the  fact  that  Fletcher  Jackson  was  a 

3  career  prosecutor.    If  Mr.  Coleman  was  really 

4  concerned  about  the  fact  of  making  a  proffer  to  the 

5  U.S.  Attorney's  office  because  of  some  concern  about 

6  whether  there  was  some  political  bias,  that  a  proffer 

7  to  the  FBI,  given  Mr.  Coleman's  confidence  in  you, 

8  would  seem  to  have  eliminated  that  problem  if  it  was 

9  in  fact  a  real  problem.    Do  you  follow  me? 

10  A      Yeah,  1  think  that  if  the  U.S.  Attorney's 

1 1  office  had  agreed  on  the  conditions  of  the  proffer 

12  with  Mr.  Coleman  and  the  ground  rules  were  clear  with 

13  the  U.S.  Attorney's  office  for  Mr.  Coleman  for  the 

14  FBI,  what  you're  saying  is  that  the  U.S.  Attorney's 

15  office  was  willing  to  let  the  actual  participants  in 

16  the  proffer  setting  to  be  Coleman  and  the  FBI. 

17  Q      Right. 

18  A      And  what  is  it  exactly  that  -- 

19  Q      Was  there  any  reason  that  you  felt  why 

20  Mr.  Coleman  would  believe  that  you  would  not  be  in  a 

21  position  to  fairly  receive  and  evaluate  that  proffer 

22  back  in  September  or  October  of  1995? 
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1  A      Well,  I  don't  know  what  he  thought,  but 

2  if-- 

3  MR.  GICALE:    I  guess  I  would  object  to  the 

4  form  of  that  question.    How  does  he  know  what  Coleman 

5  thought? 

6  THE  WITNESS:    You've  advised  me  that  he 

7  asked  for  me. 

8  BY  MR.  BEN-VENISTE: 

9  Q      Let's  start  back.    I  had  assumed  that  you 

10  would  have  known  that  he,  Mr.  Coleman,  made  a  request 

1 1  that  you  be  involved  in  any  further  investigation  if 

12  a  plea  agreement  could  be  worked  out. 

13  A      Since  you've  mentioned  that,  I  became  aware 

14  of  that  at  some  point  during  the  negotiations  from 

15  the  U.S.  Attorney's  office  or  possibly  Mackay,  I 

16  don't  know. 

17  Q      So  what  I'm  asking  is  whether  it  makes 

18  sense  to  you  that  he  would  have  objected  a  couple  of 

19  months  earlier  to  making  the  proffer  to  you  because 

20  he  questioned  your  fairness  or  objectivity. 

21  MR.  GICALE:    I  guess  I  object  to  the 

22  relevance  of  whether  it  makes  sense  to  Coleman. 
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1  MR.  BITTMAN:    If  you  know. 

2  THE  WITNESS:    Well,  I  don't  know  what 

3  Mr.  Coleman  was  thinking.    I  can  only  say  that  if  he 

4  had  asked  for  me  ~ 

5  MR.  BITTMAN:    Don't  speculate.   If  you 

6  don't  know  what  he  was  thinking,  say  you  don't  know 

7  what  he  was  thinking. 

8  MR.  BEN-VENISTE:    I  didn't  ask  that 

9  question.    I  thank  Mr.  Gicale  for  mixing  us  all  up 

10  and  taking  additional  five  minutes,  but  if  you  would 

1 1  reread  my  question 

12  (The  reporter  read  the  record  as  requested.) 

13  THE  WITNESS:    I  was  not  aware  that  he  had 

14  questioned  my  fairness  a  couple  of  months  earlier. 

15  BY  MR.  BEN-VENISTE: 

16  Q      I'm  not  suggesting  that  he  did.    What  I'm 

17  asking  you  is  whether  it  makes  any  sense  that  he 

18  would  have  objected  to  making  the  proffer  to  you  if 

19  he  had  some  objection  to  making  the  proffer  to  the 

20  U.S.  Attorney's  office. 

21  THE  WITNESS:    Can  you  read  that? 

22  MR.  GICALE:    I  have  to  object.   What  is  the 
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1  relevance  of  whether  it  makes  sense  to  him? 

2  THE  WITNESS:    I'm  just  trying  to  follow. 

3  MR.  GICALE:    I  know  you  are,  but  I'm 

4  objecting  to  it.    I  just  don't  think  it's  relevant. 

5  MR.  BEN-VENISTE:    The  relevance  is  probably 

6  the  worst  objection  you  can  make  here. 

7  MR.  GICALE:    Well,  it's  one  under  this 

8  resolution  that  is  available.  Given  the  struggle 

9  that  this  witness  is  having  to  try  to  answer  the 

10  question,  I  just  don't  see  how  it's  appropriate. 

1 1  (The  reporter  read  the  record  as  requested.) 

12  THE  WITNESS:    I'm  sorry,  I  just  don't 

13  understand  the  question. 

14  BY  MR.  BEN-VENISTE: 

15  Q      Did  you  understand  that  Mr.  Coleman  was 

16  saying  that  he  didn't  trust  the  U.S.  Attorney's 

17  office? 

18  A      Yes. 

19  Q      Did  you  have  reason  to  believe  that  he 

20  didn't  trust  you? 

21  A      No. 

22 Q      So  putting  those  two  facts  together,  do  you 


1  have  any  reason  to  believe  that  if  he  really  wanted 

2  to  make  a  proffer,  that  he  would  have  had  an 

3  objection  to  making  the  proffer  to  you  directly? 

4  A      Well,  I  would  not  have  received  the  proffer 

5  directly. 

6  Q      We'll  start  this  circle  again.   The  U.S. 

7  Attorney  indicated  to  Mr.  Coleman  that  she  was 

8  willing  to  have  a  proffer  made  to  you,  the  FBI. 

9  A      Okay. 

10  Q      Did  you  understand  that? 

11  A      I  understand  that  you're  telling  me  that. 

12  Q      You  didn't  know  that  at  the  time? 

13  A      I'm  not  sure  if  I  knew  that  she  made  that 

14  offer.    I'm  not  sure  that  ~  I  understand  how  you've 

15  characterized  it,  but  I  don't  know  if  she  meant  -  I 

16  can't  recall  if  she  meant  without  representatives  of 

17  her  office  being  present  or  not. 

18  Q      Mr.  Coleman  was  dug  into  the  position  that 

19  before  he  was  willing  to  make  any  proffer,  he  wanted 

20  a  guarantee  that  his  client  wouldn't  be  prosecuted 

21  for  a  felony.    Isn't  that  so? 

22  A      Well,  it's  my  understanding  that  when  his 
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1  position  was  described  to  him  as  being  that,  that  he 

2  may  not  have  said  that  was  his  position,  but  it  was 

3  our  belief  that  was  his  position. 

4  Q      Okay.   And  you  had  conversations  with 

5  Fletcher  Jackson  about  that;  correct? 

6  A      Yes. 

7  Q      Later  on  when  Mr.  Mackay  came  down  from 

8  Washington  and  took  over  responsibility  for  this 

9  investigation,  did  you  understand  that  Mr.  Mackay  had 

10  conversations  about  a  possible  plea  agreement? 

1 1  A      Yes. 

12  Q      Did  you  understand  that  Mr.  Mackay, 

13  departing  from  the  rules  that  you  and  the  U.S. 

14  Attorney's  office  had  annunciated,  stated  that  he  was 

15  willing  to  receive  the  proffer  with  an  open  mind  and 

16  that  he  wasn't  going  to  insist  on  a  felony  plea,  no 

1 7  matter  what  the  proffer  was?   Did  you  understand 

18  that? 

19  A      Yes,  I  believe  I  did. 

20  Q      And  did  you  understand  that  Mr.  Coleman 

21  still  would  not  make  a  proffer,  even  under  that 

22  representation? 
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1  A      Well,  I  understand  that  he  never  did  make  a 

2  proffer. 

3  Q      Was  there  a  distinction  between  never  did 

4  and  wouldn't? 

5  A      Well,  I  can't  --  I  don't  know  at  what  point 

6  Mackay  --  I  can't  recall  at  what  point  Mackay  would 

7  have  told  him  that  he  had  his  open  mind  and  whether 

8  or  not  there  was  a  period  of  time  where  they  tried  to 

9  work  out  details  or  availability  for  a  proffer.    In 

10  other  words,  what  I'm  saying  is  if  Mackay  had  that 

1 1  conversation  with  Coleman  shortly  prior  to  him 

12  being  --  Don  Mackay  being  replaced,  then  Don  Mackay' s 

13  replacement  may  have  --  the  fact  that  he  was  replaced 

14  may  have  taken  away  the  opportunity  for  the  proffer. 

15  But  it's  my  recollection  that  there  was 

16  time  for  Randy  Coleman  to  make  a  proffer  to  Don 

17  Mackay,  and  he  did  not. 

18  Q      Okay.   And  the  U.S.  Attorney's  office, 

19  whether  it  be  Mr.  Jackson,  Mr.  Johnson  or  Mr.  Mackay, 

20  was  taking  the  position  that  a  plea  to  a  one-count 

21  felony  would  be  a  minimum  requirement,  correct? 

22  A      That's  my  understanding.    I  was  not  privy 
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1  to  the  conversations  between  U.S.  Attorney's  office 

2  and  Randy  Coleman. 

3  Q      And  as  it  turned  out,  Mr.  Hale  pleaded 

4  guilty  to  two  felony  counts? 

5  A      That's  correct. 

6  Q      Now,  you  learned  at  some  point  that  some 

7  individual  associated  or  putatively  associated  with 

8  Mr.  Hale  claimed  to  be  going  to  Washington  to  apply 

9  some  sort  of  pressure  to  kill  the  investigation? 

10  A      That's  correct. 

1 1  MR.  BITTMAN:    Well,  was  this  relative  to 

12  the  plea  negotiations? 

13  THE  WITNESS:    Yeah,  this  --  well  -- 

14  MR.  BEN-VENISTE:    This  was  testified  to 

15  some  hours  ago. 

16  MR.  BITTMAN:    I  know. 

17  THE  WITNESS:    This  was  during  the  time 

1 8  frame  of  — 

19  MR.  BITTMAN:    Is  it  relevant  to  the  plea 

20  negotiations  between  Hale  and  the  U.S.  Attorney's 

2 1  office  or  Mackay? 

22 THE  WITNESS:    Well,  I  can  see  how  it  would 
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1  be  relevant.   The  way  I  think  it  could  be  relevant  is 

2  that  -- 

3  MR.  BITTMAN:    Hold  on.    That's  not  a 

4  question. 

5  BY  MR.  BEN-VENISTE: 

6  Q      Now,  who  is  this  individual  who  was  so 

7  identified? 

8  A      It's  my  understanding  from  Fletcher  Jackson 

9  that  his  name  is  Richard  Mayes. 

10  Q      And  who  is  Richard  Mayes? 

11  A      An  attorney  and  I  believe  a  former  judge  of 

12  some  type  from  Little  Rock. 

13  Q      Did  this  information  concern  you? 

14  A      Yes. 

15  Q      Did  you  take  any  action  to  determine 

16  whether  Mr.  Mayes  was  acting  on  behalf  of  Mr.  Hale? 

17  A      The  only  action  I  took  was  to  advise  our 

18  headquarters,  I  believe  Supervisor  Erickson  and 

19  Supervisor  Kendrick,  that  we  had  received  this 

20  information  from  Fletcher  Jackson  and  asked  them  to 

21  be  alert  for  any  similar  information  that  got  back  to 

22  them  from  Washington. 
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1  Q      And  did  you  learn  as  to  whether  Mr.  Mayes 

2  had  in  fact  made  any  effort  on  behalf  of  Mr.  Hale  in 

3  this  regard? 

4  A      I  believe  if  I  did  get  an  answer  to  that, 

5  that  it  was  after  January  9  of  '94. 

6  Q      Did  you  write  up  the  information  that  you 

7  had  received  from  Mr.  Jackson  to  transmit  it  to 

8  Washington? 

9  MR.  BITTMAN:    Prior  to  January  of  '94. 

10  THE  WITNESS:   No,  I  believe  I  just 

1 1  telephonically  advised  the  supervisors  in  Washington 

12  and  made  a  memo  internally  in  Little  Rock.    It  was  a 

13  rumor  being  repeated  by  Fletcher  Jackson. 

14  BY  MR  BEN-VENISTE: 

15  Q      It  was  just  a  rumor? 

16  A      Fletcher  was  actually  somewhat  cryptic  as 

17  to  how  he  found  it  out.    I  never  knew  where  he  found 

18  it  out. 

19  MR.  BEN-VENISTE:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  BY  MR.  BEN-VENISTE: 

22  Q      When  I  was  in  the  U.S.  Attorney's  office 
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1  when  there  was  some  suggestion  of  improper  influence, 

2  it  is  sometimes  the  case  that  somebody  has  applied 

3  pressure,  often  there  are  attorneys  who  make  a  living 

4  giving  that  impression  to  unwitting  clients.    It  was 

5  the  case  that  a  quick  indictment  is  a  pretty  good 

6  tonic  to  cure  that  kind  of  an  infection. 

7  How  long  after  -  when  did  this  information 

8  come  to  your  attention  in  terms  of  the  ultimate 

9  resolution  of  Mr.  Hale's  case? 

10  A      Ultimate  resolution  as  in  his  plea? 

11  Q      Yes. 

12  A      The  information  that  efforts  were  made  to 

13  quash  the  indictment,  that  information,  I  believe, 

14  came  to  my  attention  prior  to  his  indictment,  and  1 

15  believe  somewhere  there's  a  memo  that  I've  written 

16  that  indicates  the  dates  I  advised  the  headquarters 

17  supervisor  that  I  had  heard  that,  and  I  would  have 

18  heard  that  very  near  the  date  of  that  memo. 

19  Q      So  in  fact  the  information  was  not  related 

20  to  whether  Mr.  Hale  was  going  to  achieve  some  kind  of 

21  favorable  plea  resolution  but  rather  that  the 

22  indictment  itself  would  be  quashed  or  fixed  or 
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1  somehow  interfered  with? 

2  A      That  was  the  information. 

3  0      So  the  return  of  the  indictment  might  well 

4  have  cut  short  any  further  speculation  about  whether 

5  Mr.  Hale  had  such  influence  directly  or  indirectly  to 

6  interfere  with  the  return  of  a  factually  supported 

7  indictment? 

8  A      If  he  or  his  representatives  had  been 

9  involved  in  such  efforts,  the  indictment  rendered 

10  those  efforts  moot. 

1 1  Q      Was  there  any  information  that  you  later 

12  learned  of  that  would  suggest  that  this  individual 

13  was  off  on  a  lark  of  his  own  without  any  connection 

14  to  Mr.  Hale? 

15  A      I  don't  recall. 

16  Q      In  connection  with  Ms.  Casey's  recognition 

17  that  at  some  point  she  would  have  to  recuse  but  her 

18  unwillingness  to  bow  to  the  pressure  that  Mr.  Coleman 

19  was  putting  on  her  and  as  perhaps  reflected  in 

20  various  stories  in  the  press  that  she  took  issue 

21  with,  did  there  exist  in  your  view  any  negative 

22  effect  on  your  investigation  by  reason  of  the  time 
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1  period  between  when  she  recognized  that  a  recusal 

2  would  be  in  order  and  the  time  that  she  officially 

3  recused? 

4  A      The  fact  that  —I'd  have  to  make  some 

5  assumptions  to  answer  that  question.   The  only  way  I 

6  can  see  that  it  had  a  negative  effect  would  be  if 

7  Coleman  was  not  confident  that  he  could  negotiate 

8  with  Paula  Casey,  then  it  delayed  the  time  period 

9  before  he  could  negotiate  with  a  DOJ  person  who  was 

10  Don  Mackay,  but  as  far  as  the  actual  conduct  of  the 

1 1  investigation,  what  the  FBI  was  doing,  Paula  Casey 

12  wasn't  personally  handling  those  efforts  anyway,  so 

13  other  than  an  effect  it  may  have  had  on  the  plea 

14  agreements,  the  investigation  ~  our  investigative 

15  efforts  weren't  affected  by  that  delay. 

16  Q      Well,  we  know,  don't  we,  that  the  —  that 

17  there  wasn't  any  obvious  effect  on  the  plea  agreement 

1 8  since  Mr.  Mackay  offered  a  proposition  that  was  in 

19  some  respects  more  liberal  than  what  ~  or  more 

20  favorable  to  his  client  than  what  --  to  Mr.  Coleman's 

21  client  than  what  Ms.  Casey  and  Mr.  Fletcher  had 

22  offered  and  he  still  didn't  take  that  to  you? 
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1  A      My  point  is  I  have  no  way  of  knowing  if 

2  Coleman  and  Hale's  mind-set  was  different  had  that 

3  delay  not  occurred. 

4  Q      It  was  not  obvious  to  you  that  that 

5  appeared  to  have  a  negative  or  deleterious  effect  to 

6  the  investigation  by  reason  of  Ms.  Casey's  delay  in 

7  officially  recusing?   Is  that  your  testimony? 

8  A      Yes. 

9  Q      One  more  thing  we'll  clear  up  if  we  can  and 

10  then  I'll  be  finished. 

1 1  The  date  of  your  first  conversation  with 

12  Special  Agent  Kevin  Kendrick  was  what,  if  you 

13  recall?  And  let  me  provide  you  FBI  986. 

14  A      My  recollection  is  my  first  conversation 

15  with  him  was  October  6,  1992. 

16  Q      And  at  that  time,  if  I  understood  your 

17  testimony,  Mr.  Kendrick  told  you  that  he  had  met  with 

18  several  DOJ  and  FBI  officials  to  discuss  the  Madison 

19  referral? 

20  A      That's  correct. 

21  Q      Now,  do  you  have  any  reason  to  believe  that 

22  Mr.  Kendrick  met  again  with  Department  of  Justice 
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1  officials  and  FBI  officials  regarding  the  same 

2  subject  matter  on  October  8? 

3  A      1  don't  recall  being  informed  of  that. 

4  Q      Did  you  learn  that  from  any  source? 

5  A      I  don't  recall  learning  that  from  any 

6  source.    1  don't  recall  it  at  all. 

7  Q      Did  you  ever  speak  with  Ira  Raphaelson  or 

8  Robert  Mueller  -- 

9  A      No. 

10  Q      ~  regarding  this  matter? 

11  A      No. 

12  Q      And  I  take  it  the  administrative  note 

13  tickler  count,  whatever  a  tickler  count  might  be,  as 

14  reflected  on  FBI  525  was  not  made  available  to  you 

1 5  contemporaneous  with  the  other  two  pages  of  that 

16  document? 

17  A      That's  correct. 

18  Q      What  is  a  tickler  count? 

19  A      I'm  not  sure  I  heard  that  phrase  before. 

20  I'm  familiar  with  the  copy  count. 

21  MR.  BEN-VENISTE:    I  have  nothing  further. 

22  EXAMINATION 
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1  BY  MR.  GICALE: 

2  Q      Kendrick  called  you  on  10-6-92  to  ask  you 

3  about  the  referral,  but  I  believe  you  also  testified 

4  in  response  to  one  of  Mr.  Ben-Veniste's  questions 

5  that  you  had  had  an  earlier  inquiry  about  matters 

6  involving  the  Clintons? 

7  A      That's  correct. 

8  Q      When  would  that  have  been? 

9  A      That  would  have  been  in,  1  believe, 

10  September  of  1992,  mid-September  of  1992. 

11  Q      Do  you  know  who  made  the  inquiry  and  how 

12  they  inquired  of  it,  what  they  said  to  you? 

13  A      Dennis  Akin  from  the  public  corruption  unit 

14  at  headquarters  made  the  inquiry.    He  telephoned  for 

15  the  ASAC  who  was  out  of  town,  and  his  call  was  routed 

16  to  me. 

17  Q      Akin  is  at  headquarters? 

18  A      Yes. 

19  Q      And  what  did  he  ask  you? 

20  A      He  told  me  that  there  had  been  some  -  I 

21  don't  know  how  he  characterized  it,  information  or 

22  rumors  or  whatever,  that  there  was  some  information, 
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1  and  he  may  have  characterized  it  as  corruption 

2  information,  I'm  not  sure  ~  that  may  be  in  my  mind 

3  because  he  was  in  the  corruption  unit  —  about  the 

4  Clintons  and  asked  if  the  Clintons  or  Hillary  Clinton 

5  was  a  subject  of  any  investigation  or  if  we  had  —  if 

6  we  had  information  about  —  or  complaint  —  1  think 

7  corruption  information  about  the  Clintons  or  Hillary 

8  Clinton  being  involved  in  a  conflict  of  interest. 

9  Q      And  I  take  it  your  response  at  that  time 

10  was  what? 

1 1  A      My  response  was  no.    I  told  him  that  during 

12  the  campaign,  we  had  all  kinds  of  people  trying  to 

13  provide  what  they  thought  was  derogatory  information 

14  about  the  Clintons,  but  that  we  had  not  received  any 

15  corruption  information  like  he  was  describing  and  did 

16  not  have  them  listed  as  the  subjects  of  any 

17  investigations. 

18  Q      Now,  there  are  no  other  calls,  other  than 

19  that  10-6  —  prior  to  10-6,  were  there  any  other 

20  calls  prior  to  that  that  you  received  with  respect  to 

21  this? 

22  A      No. 
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1  Q      The  recusal  issue,  Coleman  had  indicated  in 

2  any  number  of  ways,  through  letters  and  through 

3  discussions,  that  he  was  not  confident  in  the  U.S. 

4  Attorney's  offices  --  in  the  U.S.  Attorney's  office 

5  because  of--  in  particular,  this  U.S.  Attorney 

6  because  of  her  connections  to  the  political 

7  establishment  in  Little  Rock;  correct? 

8  A      I  believe  that's  accurate. 

9  Q      Do  you  know  whether  or  not  Mr.  Coleman  was 

10  given  the  option  of  going  to  Department  of  Justice  in 

1 1  Washington  to  talk  to  Department  of  Justice  lawyers 

12  about  potential  plea  in  exchange  for  cooperation? 

13  A      I  don't  recall.   My  knowledge  of  the  plea 

14  negotiations  and  contacts  with  Mr.  Coleman,  with  the 

15  exception  of  the  one  time  he  called  me,  were 

16  secondhand  from  the  United  States  Attorney's  office, 

17  and  1  just  don't  have  as  clear  a  recollection  of  what 

18  happened  because  I  wasn't  involved  in  it  directly. 

19  Q      Did  you  ever  express  to  anyone  ~  recommend 

20  to  anyone  that  if  he  was  not  confident,  that  that 

21  should  be  a  course  of  action  that  should  be  offered 

22  to  him,  an  option  that  should  be  offered  to  him? 
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1  A      1  can't  recall. 

2  Q      With  respect  to  Ms.  Casey's  recusal,  when 

3  you  described  the  involvement  of  Tucker,  Ward  and 

4  Smith,  did  she  relate  to  you  her  relationships  with 

5  those  individuals? 

6  A      Yes. 

7  Q      And  how  did  she  describe  them? 

8  A      She  described  Jim  Guy  Tucker  as  I  believe  a 

9  social  acquaintance  and  it's  my  recollection  that  she 

10  said  she  had  either  been  a  guest  at  a  party  in  his 

1 1  house  or  vice  versa.   She  described  Steven  Smith  as 

12  being  a  boyfriend  or  possibly  fiance  of  a  good  friend 

13  of  hers,  one  of  her  best  friends,  and  I  believe  she 

14  said  that  she  knew  Seth  Ward  well  or  was  friends  with 

15  Seth  Ward. 

16  Q      Now,  when  did  you  first  form  an  opinion  ~ 

17  withdraw  that. 

18  Did  you  believe  that  she  should  recuse  from 

19  these  matters  based  on  her  relationship  with  these 

20  .  people? 

21  A      Well,  I  would  defer  to  her  to  make  the 

22  decision  as  to  whether  or  not  she  could  effectively 
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1  carry  out  her  duties,  but  based  on  what  she  said,  it 

2  would  be  my  preference  that  she  recuse. 

3  Q      And  when  did  you  first  express  that 

4  preference  to  her? 

5  A      To  her? 

6  Q      Yes.    Or  did  you? 

7  A      1  don't  know  that  I  ever  did. 

8  Q      In  October  of  '93  when  you  received  the 
second  set  of  referrals,  were  you  able  to  form  an 
impression  as  to  the  quality  of  the  criminal 
referrals  received  in  October  of  '93? 

MR.  BITTMAN:  Generally.  I'd  rather  not 
get  into  his  opinion  of  the  referrals.  Why  don't  you 
give  a  general  description  if  you  want  and  a  general 
assessment.   Is  that  okay? 

MR.  BEN-VENISTE:    What  does  it  relate  to? 

MR.  BITTMAN:    Well,  I  think  we  specifically 
said  in  the  letter  that  a  general  assessment. 

MR.  GICALE:    Right,  general  impression  are 
the  words. 

MR.  BITTMAN:    General  impressions. 

THE  WITNESS:    There  were  nine  referrals, 
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1  and  there  would  be  differences  between  the  nine,  but 

2  overall  the  referrals  were  detailed  and  specific, 

3  with  the  exception  of  one  referral  I  remember  which 

4  was  somewhat  general,  detailed  and  specific  in  their 

5  allegations. 

6  BY  MR.  GICALE: 

7  Q      Did  you  form  an  opinion  as  to  the  quality 

8  of  the  referrals  based  on  your  review  of  the 
specifics  in  them? 

MR.  BEN-VENISTE:    Objection. 

MR.  BITTMAN:    Yeah,  I  don't  think  I  want 
you  to  answer  that. 

BY  MR.  GICALE: 
Q      In  some  questioning  with  respect  to  the 
letter  that  Mr.  Banks  sent,  when  you  said  that  it  was 
your  opinion  that  the  letter  was  perhaps  too  strong, 
you  indicated  that  in  addition  to  the  allegations 
against  the  McDougals  and  Anspaugh,  that  there  could 
have  been  other  allegations  in  there  that  he  could 
have  referenced;  is  that  correct? 

MR.  BEN-VENISTE:    Object  to  the  form  of  the 
question.    I  don't  understand  it. 
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1  THE  WITNESS:    I  believe  what  I  said  was 

2  that  his  letter  referenced  check-kiting  on  the  part 

3  of  the  McDougals,  and  the  thing  that  comes  to  my  mind 

4  now  and  I  was  thinking  of  when  I  gave  that  answer  is 

5  that  I  believe  the  referral  makes  reference  to,  and 

6  we  have  referred  to  earlier  today,  an  allegation  that 

7  they  diverted  the  proceeds  of  a  home  improvement 

8  loan.    If  that  were  the  case,  that  could  also  be 

9  worthy  of  investigation  in  addition  to  check-kiting. 

10  BY  MR.  GICALE: 

11  Q      So  that's  something  else  that  could  have 

12  been  included  in  the  letter? 

13  A      Well,  I  guess  the  letter  could  have  been  as 

14  long  as  the  referral  was  if  you  included  all  the 

15  allegations  in  there,  so  I  think  what  I  said  was  that 

16  there  were  other  things  but  I  believe  from  my 

17  conversations  with  Chuck  Banks  that  he  had  identified 

18  that  as  the  most  promising  or  the  most  prominently 

19  mentioned  criminal  activity  in  the  referral. 

20  Q      But  in  any  event,  you  believe  that  there 

21  were  other  things  that  you  could  explore  as  well  or 

22  investigate  as  well? 
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1  A      Well,  the  referral  is  a  series  of 

2  allegations  and  general  suggestions,  and  those  are 

3  items  that  you  would  want  to  address  during  an 

4  investigation,  but  as  you  start  an  investigation  of  a 

5  referral  that  might  have,  say,  30  elements  to  it,  if 

6  you  feel  like  you've  struck  pay  dirt  on  an  element 

7  early  on,  you  could  very  well  ignore  the  other 

8  elements  because  of  the  chances  you  have  for  success 

9  in  prosecution  on  the  one  you  have. 

10  So  I'm  not  ~  your  investigation  doesn't 

1 1  have  to  be  limited  to  what's  in  the  referral.   It 

12  can  —  you  could  base  it  on  information  contained  in 

13  old  FBI  case  files  or  — 

14  Q      All  right.    With  respect  to  the  referrals 

15  and  this  concept  of  naming  people  as  witnesses,  based 

16  on  your  experience  with  bank  fraud  cases,  if  you  have 

17  a  case,  for  instance,  where  person  A  misappropriates 

18  funds  from  a  federally  insured  bank  and  those  funds 

19  end  up  in  person  B's  bank  account,  would  it  be  a 

20  natural  thing  to  inquire  somehow  as  to  how  these 

21  funds  ended  up  in  person  B's  bank  account? 

22  MR.  BEN-VENISTE:    I  object.    It's  a 
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1  hypothetical  in  the  lateness  of  this  hour,  in 

2  redirect. 

3  MR.  GICALE:    I  still  would  like  an  answer. 

4  THE  WITNESS:    If  the  movement  of  the  fiands 

5  constituted  illegal  activity,  you  would  trace  the 

6  movement  of  the  funds,  however  far  along  its  course 

7  is  necessary. 

8  BY  MR.  GICALE: 
Q      Right.    It  might  be  necessary  to  interview 

people  who  were  responsible  or  had  control  of  the 
account;  correct? 

A      It  could  be,  just  wouldn't  know  unless  you 
had  the  situation  in  front  of  you. 

Q      And  as  a  result  --  but  as  a  result,  they 
might  be  potential  witnesses  in  the  case;  correct? 

A      Well,  yeah.   Only  to  qualify  though,  it's 
case  by  case.   When  a  bank  robbery  occurs,  the  FBI 
conducts  neighborhood  investigations  and  knocks  on 
doors  near  the  bank,  not  because  they  know  that 
somebody  witnessed  something  but  because  they  think 
they  might  have  because  they  were  close  to  the 

situation. 
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1  Q      But  when  they  fmd  the  bag  of  money  in 

2  somebody's  house,  that  becomes  a  more  important 

3  witness  than  the  witness  that  just  is  the  guy  ~ 

4  A      I  would  agree  with  that,  definitely  agree 

5  with  that. 

6  MR.  BEN-VENISTE:    Well,  we've  gotten  a  long 

7  way  here  to  the  bag  of  money  in  somebody's  house. 

8  THE  WITNESS:    I'm  sorry,  I  wasn't  trying  to 

9  say  you  wouldn't  do  that.    I'm  just  saying  that  going 

10  further  than  what  you  said,  not  only  could  you 

1 1  consider  people  that  were  involved  as  the  witnesses, 

12  you  could  even  consider  people  that  you  didn't  know 

13  were  involved  as  being  witnesses. 

14  BY  MR.  GICALE: 

15  Q      My  only  point  is  with  respect  to  this 

16  referral,  there  were  people  listed  who  were 

17  beneficiaries  in  this  complaint,  C0004,  beneficiaries 

18  of  misappropriated  funds  from  a  — 

19  MR.  BEN-VENISTE:    That  is  totally  and 

20  utterly  untrue.    If  you  read  that  referral, 

21  Mr.  Gicale,  and  it's  only  10:00  so  you  have  a  couple 

22  of  hours  before  midnight  to  read  it,  you  talk  about 


6936 

323 

1  people  who  are  referenced  in  that  referral  who  are 

2  shown  obituaries  of  ~ 

3  BY  MR.  GICALE: 

4  Q      I'll  rephrase  it.    There  were  organizations 

5  listed  and  there  were  people  who  were  principals  of 

6  those  organizations  and  the  allegation  there  was  that 

7  those  organizations,  funds  that  were  misappropriated 

8  from  that  bank  ended  up  in  those  organizations. 

9  MR.  BEN-VENISTE:    1  object  to  -- 

10  BY  MR.  GICALE: 

1 1  Q      Correct? 

12  MR.  BEN-VENISTE:    Are  you  talking  about 

13  0004,  Mr.  Gicale? 

14  MR.  GICALE:    Yes,  I  am. 

15  MR.  BEN-VENISTE:    What  organization  are  you 

16  talking  about  their  being  principals  of? 

17  MR.  GICALE:    One  check  was  a  $3000  check  to 

18  the  Bill  Clinton  Campaign  Fund  dated  April  4,  1985. 

19  THE  WITNESS:    1  remember  that.    I  believe 

20  in  my  analysis,  I  made  a  point  of  the  fact  that  the 

21  campaign  received  it  and  that  did  not  necessarily 

22  indicate  personal  knowledge  on  the  part  of  Bill 
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1  Clinton. 

2  BY  MR.  GICALE: 

3  Q      Right. 

4  A      It  did  not  rule  it  out,  but  there  wasn't 

5  evidence  that  it  existed  either. 

6  Q      But  to  determine  whether  or  not  they  had 

7  knowledge,  sometimes  you  have  to  go  to  the 

8  individuals  who  receive  it? 

9  MR.  BEN-VENISTE:    What  is  the  point  of 

10  this? 

1 1  MR.  GICALE:    The  point  is  you  made  a  point 

12  earlier  in  your  questioning  as  to  why  someone  would 

13  list  these  people  as  witnesses,  the  significance  of 

14  listing  these  people  as  witnesses,  and  what  I'm 

15  attempting  to  show  is  that  it's  not  unreasonable  when 

16  people  who  have  —  perhaps  organizations  with  people, 

17  the  principals,  have  benefited  from  it  could  be 

18  listed  as  witnesses,  that's  not  an  unreasonable  thing 

19  for  an  investigator  to  do,  to  list  ~ 

20  MR.  BEN-VENISTE:    He  said  they  were  listed 

21  as  witnesses  because  it  was  a  form  that  said  list  the 

22  witnesses. 
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THE  WITNESS:    Well,  I  believe  you  asked  me 
why  anybody  would  list  witnesses. 

MR.  BEN-VENISTE:    Right. 

THE  WITNESS:    And  I  said  that  my 
understanding  is  the  form  had  spaces  for  subjects  and 
witnesses,  and  per  my  experience  in  the  government, 
if  there's  a  space  on  the  form,  you  fill  it  out. 

MR.  BEN-VENISTE:    I  remember  that. 

(Laughter.) 

MR.  SGRO:    What  day  was  that? 

MR.  BEN-VENISTE:    That  was  still  today. 

BY  MR.  GICALE: 
Q      But  my  point  to  you,  my  question  to  you,  is 
it  would  not  be  unreasonable  for  this  investigator  to 
list  people  who  had  information  —  potential 
information  with  respect  to  funds  that  eventually 
went  into  corporations  that  they  might  be  principals 
in;  correct? 

MR.  BEN-VENISTE:    Asked  and  answered.   What 
corporation,  the  campaign  corporation? 

MR.  GICALE:    Entities.   That's  one  that 

I've  just  cited. 
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1  THE  WITNESS:    Well,  I  don't  think  -  1 

2  think  it's  reasonable  for  RTC  to  list  whatever  they 

3  think  is  reasonable  on  that,  a  person  that  could  be 

4  involved  as  a  witness,  that  ~  yes,  that  could  be 

5  reasonable. 

6  BY  MR.  GICALE: 

7  Q      You  also  indicated  that  at  some  point  in 

8  time,  Mr.  Pettus  told  you  that  Mr.  Raphaelson  -  he 

9  found  out  that  Mr.  Raphaelson  had  obtained 

10  information  from  the  RTC  with  respect  to  the 

1 1  referrals? 
A      I  remember  him  mentioning  Raphaelson,  and  I 

believe  that  he  said  that  there  was  at  least  a  rumor 
or  maybe  there  was  a  speculation  on  his  part  that  the 
information  came  to  Raphaelson  from  RTC. 
Q      He  was  speculating  that  or  he  - 
A      I  don't  know  because  I  can't  remember  the 
conversation  clearly,  but  I  remember  the  name 
Raphaelson  and  I  remember  a  discussion  of  RTC.    I 
don't  know  if  he  defmitely  said  the  information  came 
from  RTC  to  Raphaelson  or  not. 

Q      And  when  did  Pettus  tell  you  that? 
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1  MR.  BEN-VENISTE:    About  four  hours  ago  in 

2  the  testimony,  we've  covered  all  this.    Do  you  have  a 

3  point  in  this,  Lou?   Really. 

4  MR.  GICALE:    I'm  almost  finished. 

5  THE  WITNESS:    I  believe  this  was  around  the 

6  time  of  the  October  9  through  16  or  shortly  after 

7  October  16  of  1992,  and  the  discussion  was  his  -- 

8  either  his  speculation  or  his  -- 

9  BY  MR.  GICALE: 

10  Q      What  prompted  the  discussion? 

11  A      Well,  I  don't  know.    It  was  three  years 

12  ago.   I  just  remember  a  conversation  that  concerned 

13  where  the  --  how  DOJ  might  have  come  to  meet  with  the 

14  FBI  at  headquarters  and  then  the  phone  call  on 

15  October  6  was  generated. 

16  MR.  GICALE:    I  believe  that's  all  I  have. 

17  MR.  BEN-VENISTE:    Just  a  few  questions. 

18  EXAMINATION 

19  BY  MR.  BEN-VENISTE: 

20  Q      You  indicated  that  Mr.  Coleman  was 

21  concerned  about  the  political  establishment  in  Little 

22  Rock  in  connection  with  making  a  proffer  of 
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1  information;  is  that  right? 

2  A      Yes,  and  I  would  qualify  that.   I'm  not 

3  certain  what  I  was  aware  of  when,  but  I  know  that 

4  there  had  been  newspaper  articles  appearing  and  there 

5  were  conversations  with  Mr.  Coleman  subsequent  to 

6  January  9  of  '94,  that  I'm  aware  that  that  has  been 

7  attributed  to  him. 

8  Q      In  your  view,  knowing  Fletcher  Jackson,  do 

9  you  regard  him  as  an  individual  in  the  political 

10  establishment  of  Little  Rock? 

11  A      I  don't  know  who  he  associates  with,  but  I 

12  would  not  have  placed  him  in  the  political 

13  establishment  in  Little  Rock. 

14  Q      Mr.  Gicale  asked  you  whether  Mr.  Coleman 

15  was  instructed  that  he  might,  as  an  alternative,  go 

16  to  Washington  to  make  his  proffer  to  the  Department 

17  of  Justice.   Did  you  have  some  reason  to  believe  that 

18  Mr.  Coleman  didn't  know  the  Department  of  Justice  was 

19  in  Washington? 

20  A      No. 

21  Q      Did  you  have  some  reason  to  believe  that 

22  Mr.  Coleman,  if  he  had  wanted  to  go  to  the  Department 
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1  of  Justice,  wouldn't  know  how  to  find  it? 

2  A      No. 

3  Q      You  were  advised  that  Jeff  Gerth,  a 

4  reporter  for  The  New  York  Times,  had  spent  five  hours 

5  with  Mr.  Hale  and  Mr.  Coleman  and  that  those 

6  gentlemen  had  communicated  a  considerable  amount  of 

7  information  to  Mr.  Gerth;  isn't  that  so? 

8  A      Yes. 
Q      And  you  knew  that  at  a  point  in  October  of 

1992? 

A      I  think  we're  into  1993,  and  I  believe  it 
might  have  been  September.   That  Hale  -  Hale  was  -- 

Q      '93,  sorry.    September  of  '93? 

A      I  believe  that's  the  case. 

Q      Okay.   Now,  this  was  at  a  time  prior  to  — 
well,  prior  to  any  proffer  that  Mr.  Hale  may  have 
ultimately  made  to  somebody  in  connection  with  his 
ultimate  plea  agreement;  correct? 

A      Yes. 

Q      And  was  there  some  serious  suggestion  that 
having  spent  five  hours  talking  to  a  reporter  that 

the  FBI  was  then  going  to  wire  this  guy  up  and  send 
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1  him  out  somewhere  to  do  some  undercover 

2  investigation? 

3  A      I  don't  remember  that  being  discussed  in 

4  conjunction  with  him  meeting  with  a  reporter. 

5  Q      Was  there  any  notion  that  he  would  be  a 

6  viable  undercover  candidate  following  five  hours  of 

7  telling  his  story  to  a  reporter? 

8  A      I  think  that's  a  very  negative  item  to  be 
considered  in  his  effectiveness,  and  I've  already 
stated  the  concerns  about  his  close  associates  being 
aware  of  it  and  the  concern  for  false  exculpatories, 
and  the  last  thing  that  the  FBI  would  want  at  that 
point  would  be  to  be  dealing  with  somebody  like  that 
that  was  in  contact  with  a  reporter. 

MR.  BEN-VENISTE:    I  have  nothing  further. 

EXAMINATION 
BY  MR.  GICALE: 
Q      While  Mr.  Jackson  was  not  a  part  of  the 
political  establishment,  he  had  to  answer  to  his 
supervisor  in  terms  of  getting  a  plea  approved; 
correct? 

A      That's  my  understanding. 
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1  Q      And  his  supervisor  in  late  August  and 

2  September  was  Paula  Casey;  correct? 

3  A      That's  correct. 

4  Q      Mr.  Coleman  did  not  trust  Paula  Casey  to 

5  make  the  right  decision;  correct? 

6  A      That's  my  understanding. 

7  MR.  GICALE:    I  have  nothing  further. 

8  MS.  SIMONTON:    Come  on.    Resist  it, 

9  Richard. 

10  EXAMINATION 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      Was  there  any  suggestion  that  the  plea 

13  agreement  that  Fletcher  Jackson  was  proposing  was  in 

14  any  way  unacceptable  to  Ms.  Casey? 

15  A      I'm  not  sure  of  what  Fletcher  Jackson 

16  proposed  as  a  plea  agreement,  but  1  know  Paula  Casey 

17  personally  assured  me  that  she  was  in  support  of  and 

18  agreed  with  the  FBI  position  that  Hale  should  plead 

19  to  a  felony  count. 

20  MR.  BEN-VENISTE:    My  question,  read  it 

21  back,  please. 

22 MR.  BITTMAN:    He  answered  it.    He  said  he 
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1  wasn't  sure. 

2  (The  reporter  read  the  record  as  requested.) 

3  THE  WITNESS:    1  don't  know  what  plea 

4  agreement  he  suggested  to  Ms.  Casey. 

5  BY  MR.  BEN-VENISTE: 

6  Q      Knowing  what  you  know  about  what  was 

7  suggested,  do  you  have  any  reason  to  believe  that 

8  Ms.  Casey  was  unsupportive  of  the  plea  agreement  that 

9  Mr.  Fletcher  Jackson  had  proposed? 

10  MR.  GICALE:    You  know,  I'm  going  to  object 

1 1  to  this.    He  doesn't  know  what  he  was  — 

12  MR.  BEN-VENISTE:    He  knows  whether 

13  Ms.  Casey  provided  any  information  to  him  or  he 

14  received  it  from  any  other  source  as  to  whether  she 

15  didn't  like  Fletcher's  proposal.   That's  the  only 

16  question  I've  asked. 

17  THE  WITNESS:    1  don't  remember  any 

18  discussion  of  whether  Paula  Casey  liked  Fletcher's 

19  proposal. 

20  BY  MR.  BEN-VENISTE: 

21  Q      Therefore  you  have  no  reason  to  believe 

22  that  she  opposed  it,  do  you? 
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1  A      I  don't  have  any  knowledge  of  it,  so  I 

2  don't  have  any  reason  to  believe  there  was  any 

3  opposition  to  it. 

4  MR.  BEN-VENISTE:    There  you  go.    Thank 

5  you. 

6  (Whereupon,  at  10:18  p.m.,  the  deposition 

7  was  concluded.) 
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1  PROCEEDINGS 

2  Whereupon, 

3  BRUCE  R.  LINDSEY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  MR.  GIUFFRA:    Good  morning,  Mr.  Lindsey. 

7  My  name  is  Robert  Giuffra.    I'm  the  chief  counsel  of 

8  the  Senate  Banking  Committee.   To  my  left  is  Neal 

9  Kravitz  who  is  the  principal  Democratic  deputy 

10  special  counsel.   And  further  on  down  is  Glenn  Ivey 

1 1  who  is  deputy  special  counsel  for  the  Democrats. 

12  This  is  a  deposition  that  is  being 

13  conducted  pursuant  to  Senate  Resolution  120.    This 

14  resolution  establishes  a  special  committee 

15  administered  by  the  Banking  Committee  to  conduct  an 

16  investigation  involving  Whitewater  Development 

17  Corporation,  Madison  Guaranty  Savings  &.  Loan,  Capital 

18  Management  Services,  Inc.  and  the  Arkansas 

19  Development  Finance  Authority  and  other  related 

20  matters. 

21  You  have  discussed  with  your  counsel  that 

22  today's  deposition  would  be  dealing  with  the 


4 


1  provisions  contained  in  section  1(b)(2)  of  Senate 

2  Resolution  120,  those  issues  might  be  described 

3  generically  as  the  Washington  issues. 

4  We  realize  that  you  previously  testified 

5  with  regard  to  the  RTC  aspects  of  this  back  in  1994, 

6  and  I  will  certainly  endeavor  to  the  absolute  best  of 

7  my  ability  to  stay  away  from  those  areas  and  not  to 

8  get  additional  testimony. 

9  This  is  a  deposition  that  is  being 

10  conducted  in  advance  of  a  public  hearing  in 

1 1  November.   Let  me  also  just,  maybe  put  this  on  the 

12  record.    In  my  conversations  with  Mr.  Nussbaum,  your 

13  counsel,  we  both  agreed  there  would  likely  be  a  later 

14  deposition  dealing  with  the  matters  specified  in 

15  section  1(b)(3)  of  the  resolution.    Is  that  something 

16  that  you  can  agree  with? 

17  MR.  NUSSBAUM:    I  can  agree  we  discussed 

18  that  and  I'm  quite  confident  you  will  pursue  that. 

19  If  you  want  to  take  his  deposition. 

20  THE  WITNESS:    I  will  probably  show  up  if 

21  you  want  to  take  my  deposition. 

22  MR.  NUSSBAUM:    We  can  squeeze  him  in  with 
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1  all  the  other  depositions.    When  you  are  done,  there 

2  is  something  I  would  like  to  put  on  the  record. 

3  MR.  GIUFFRA:    Would  you  like  to  state  an 

4  appearance. 

5  MR.  NUSSBAUM:    For  the  record,  I'm  Bill 

6  Nussbaum  on  behalf  of  Mr.  Lindsey.    I  just  wanted  to 

7  state  the  following  for  the  record. 

8  I  had  a  conversation  this  morning  with  the 

9  White  House  counsel's  office  about  the  question  of 

10  what,  if  anything,  they  regard  as  privileged  that 

1 1  they  might  ask  Mr.  Lindsey  about.   My  purpose  in 

12  having  this  was  I  do  not  want  to  encounter  the 

13  problem  that  we  encountered  last  time  in  which  we  had 

14  to  take  breaks  from  time  to  time  so  that  I  could 

15  attempt,  at  that  time  unsuccessfully,  to  reach 

16  someone  in  the  counsel's  office  to  resolve  certain 

17  questions  about  whether  they  were  willing  to  waive 

18  privilege. 

19  I  want  to  state  my  understanding  from  them 

20  of  what  they  deem  privileged  so  you  know  in  advance, 

21  and  if  it  differs  from  the  understanding,  if  any, 

22  whatever  one  you  have  from  them,  we  can  discuss  it. 

1  They  are  with  respect  to  attorney-client  privilege 

2  and  of  course  this  is  the  White  House's  privilege, 

3  any  discussions  involving  Mr.  Kendall,  any 

4  discussions  between  Mr.  Lindsey  and  the  President  in 

5  which  Mr.  Lindsey  was  serving  as  a  legal  advisor  to 

6  the  President,  are  areas  in  which  I  will  assert, 

7  should  you  ask  a  question  that  calls  for  an  answer  in 

8  those  areas,  in  which  1  will  assert  privilege. 

9  As  I  understand  it,  with  respect  to  the 

10  question  of  executive  privilege,  I'm  advised  by  Jane 

1 1  Sherburne  that  the  White  House  counsel's  office  has 

12  worked  with  you,  with  the  committee,  cutoff  dates  for 

13  the  five  areas,  A  through  E,  in  section  (b)(2).  A,  B, 

14  and  D,  have  cutoff  dates  of  March  4,  1994,  C  and  E 

15  have  cutoff  dates  of  August  5,  1994. 

16  And  what  1  understand  from  Jane  Sherburne 

17  for  that  to  mean  is  this  with  respect  to,  for 

18  example,  to  A,  B,  and  D,  you  will  not  be  asking 

19  questions  or  seeking  to  elicit  information  about 

20  things  that  might  have  occurred  after  March  4,  1994. 

21  With  respect  to  C  and  E  you  will  not  be  seeking  to 

22  elicit  information  about  things  that  occurred  after 
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1  August  5,  1994. 

2  Anything  before  those  dates,  my 

3  understanding  is  the  White  House  counsel's  office  is 

4  not  claiming  any  sort  of  executive  privilege,  and 

5  therefore  Mr.  Lindsey  will  be  more  than  happy  to 

6  answer  those  questions.    With  that,  I  have  nothing 

7  further  to  say. 

8  MR.  GIUFFRA:    The  only  thing  I  would  state 

9  so  the  record  is  clear,  we  haven't  worked  out  cutoff 

10  dates  with  the  White  House  on  these  matters  in  quite 

1 1  the  way  you  specified.   The  subpoena  was  served  on 

12  the  White  House  which  specified  that  we  were  seeking 

13  documents  for  certain  periods  and  that  subpoena  was 

14  done  because  of  the  problem  with  the  White  House 

15  having  to  produce  huge  quantities  of  documents  and 

16  then  having  to  go  through  and  prepare  a  giant 

17  privilege  log. 

18  At  least  that  was  the  understanding  of  the 

19  majority.    This  was  not  a  cutoff  date  for  all 

20  purposes,  and  that  would  apply  to  document 

21  productions  of  individual  witnesses.   But  I  think 

22  that  these  will  provide  some  guidelines  for  you  in 

1  going  through  the  deposition  and  if  you  have  a 

2  problem,  we  will  deal  with  it. 

3  (Discussion  off  the  record.) 

4  MR.  GIUFFRA:    Just  some  basic 

5  preliminaries,  we  have  gone  through  this  before.   Our 

6  procedures  are  set  forth  in  Senate  Resolution  120,  1 

7  will  first  be  asking  you  a  series  of  questions,  then 

8  someone  from  the  Democratic  side  will  be  asking  a 

9  series  of  questions.    We  may  have  additional  rounds 

10  of  questions. 

11  If  at  any  time  today  you  have  a  question 

12  about,  or  one  of  the  questions  is  confusing  or 

13  ambiguous,  please  let  us  know  and  we  will  rephrase 

14  the  question.    If  at  any  time  you  need  a  break,  let 

15  us  know.    You  will  be  testifying  under  oath.   The 

16  stenographer  will  be  preparing  a  record  of  the 

17  questions  and  answers,  the  deposition  will  be  treated 

18  as  committee  confidential  until  the  commencement  of 

19  the  hearings. 

20  Sometime  prior  to  the  hearing  you  will 

21  receive  a  letter  from  the  committee  advising  you  you 

22  may  come  to  the  Senate  to  review  your  transcript  to 
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1  make  note  of  any  corrections  in  terms  of 

2  transcription  or  errors  ~  strike  that. 

3  Any  corrections  in  the  transcription  on  an 

4  errata  sheet.   You  will  also  be  given  an  opportunity 

5  to  have  a  copy  of  the  transcript  four  days  before  any 

6  testimony  you  might  give.    You  have  a  right  to  be 

7  represented  by  counsel.   You  have  chosen  to  do  so. 

8  Objections  to  the  form  of  the  question  will  be  noted 

9  for  the  record.   Counsel  may  also  object  on  privilege 

10  and  relevance  grounds.    The  committee  chairman  will 

1 1  rule  on  objections  in  the  event  that  someone  ~  if 

12  you  refiise  to  answer  a  question. 

13  Why  don't  we  begin.    Do  you  have  any 

14  questions,  Mr.  Lindsey? 

15  THE  WITNESS:   No. 

16  EXAMINATION 

17  BY  MR.  GIUFFRA: 

18  Q      Would  you  state  your  name  for  the  record? 

19  A      Bruce  Robert  Lindsey,  L-i-n-d-s-e-y. 

20  Q      And  your  present  business  address? 

21  A      The  White  House,  west  wing. 

22 Q      And  your  present  position? 

1  A      Assistant  to  the  President  and  deputy 

2  counsel. 

3  Q      Do  you  know  Paula  Casey? 

4  A      I  know  her,  I  don't  know  her  well. 

5  Q      Do  you  know  Gil  Glover? 

6  A      Yes. 

7  Q      Who  is  Gil  Glover? 

8  A      Gil  Glover  is  Paula  Casey's  husband. 

9  Q      What  is  the  nature  of  your  relationship 

10  with  Mr.  Glover? 

11  A      He  was  involved  in  Democratic  politics  in 

12  Arkansas  and  1  would  see  him  at  Democratic  functions. 

13  Q      Did  you  have  any  role  in  the  appointment  of 

14  Paula  Casey  as  U.S.  Attorney  for  the  U.S.  District  of 

15  Arkansas? 

16  A      At  the  time  I  was  director  of  the  office  of 

17  presidential  personnel,  and  we  did  all  appointments, 

18  including  U.S.  Attorney  appointments.    However,  where 

19  there  were  Democratic  Senators,  we  tended  to  defer  to 

20  the  Democratic  Senators  on  recommendations  for  U.S. 

21  Attorneys,  U.S.  marshals,  and  federal  district 

22  judges. 
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1  Q      And  in  the  case  of  Paula  Casey,  was  she 

2  someone  who  was  recommended  to  the  White  House  by  one 

3  of  the  two  Democratic  Senators  from  Arkansas? 

4  A      Yes,  she  was  represented  by  Senator  Bumpers 

5  and  Senator  Pryor. 

6  Q      Since  January  20,  1993,  have  you  had  any 

7  communications  with  Paula  Casey? 

8  A      No. 

9  Q      Since  January  20,  1993  have  you  had  any 

10  communications  with  Gil  Glover? 

11  A      Not  that  1  recall,  I  don't  believe  so. 

12  Q      Do  you  know  a  man  named  Fletcher  Jackson? 

13  A      Fletcher  Jackson,  I  know  who  he  is,  he  is 

14  an  assistant  U.S.  Attorney  in  Little  Rock,  but  1 

15  don't  know  him. 

16  Q      Since  January  20,  1993,  you  have  had  no 

17  communications  with  Fletcher  Jackson? 

18  A      No. 

19  Q      Do  you  know  someone  by  the  name  of  Michael 

20  Johnson? 

21  A      No.   Not  that  1  recall. 

22 Q      During  your  deposition  in  1994,  you 
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1  indicated  that  you  were  residing  with  Erskine  Bowles? 

2  A      For  about  a  two-week  period. 

3  Q      That  two-week  period  was  when? 

4  A      Whenever  the  deposition  was.    Was  that 

5  April? 

6  Q      July. 

7  A      July. 

8  Q      What  is  the  nature  of  your  relationship 

9  with  Mr.  Bowles? 

10  A      At  the  time  he  had  an  extra  bedroom.    He 

1 1  was  the  director,  1  guess,  1  am  not  sure, 

12  administrator,  1  guess,  of  the  Small  Business 

13  Administration.    1  first  met  Erskine  during  the  1992 

14  campaign.   He  now  is  deputy  White  House  chief  of 

15  staff.   And  my  relationship  with  him  is  more 

16  business. 

17  Q      Prior  to  coming  to  the  White  House,  did  you 

18  know  a  man  named  David  Hale? 

19  A      1  knew  of  him.    But  only,  but  not  in  any, 

20  neither  socially  or  business,  1  had  no  business 

21  dealings  with  him.    Again,  Arkansas  is  not  huge.    If 

22  I  saw  him  on  the  street,  he  might  know  who  1  was  and 
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1  I  would  know  who  he  was,  but  beyond  that,  no. 

2  Q      He  was  a  municipal  judge  in  Little  Rock? 

3  A      Little  Rock. 

4  Q      Did  you  know  a  man  named  ~  strike  that. 

5  Do  you  know  a  man  named  Randy  Coleman? 

6  A      1  know  he  is  an  attorney  in  Little  Rock. 

7  Again,  other  than  maybe  just,  I  would  not  recognize 

8  him  if  he  walked  in  here. 

9  Q      Since  January  20,  1993,  have  you  ever 

10  spoken  to  Randy  Coleman? 

11  A      No. 

12  Q      Did  there  come  a  time  in  1993  when  you 

13  learned  of  an  SBA  criminal  referral  relating  to  David 

14  Hale? 

15  A       1993? 

16  Q      Correct. 

17  A      I  don't  think  so.    Can  you  tell  me  when  he 

18  was  indicted? 

19  Q      He  was  indicted  on  September  23,  1993. 

20  A       1993.    Well,  then  obviously  yes.    1  don't 

21  know  if  I  ever  knew  there  was  a  criminal  referral.   1 

22  knew  shortly  before  he  was  indicted  that  he  was  under 
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1  criminal  investigation. 

2  Q      How  did  you  come  to  learn  shortly  prior  to 

3  September  23,  1993  that  Mr.  Hale  was  under 

4  investigation? 

5  A      I  believe  through  Jeff  Gerth. 

6  Q      And  Jeff  Gerth  is? 

7  A      A  reporter  with  The  New  York  Times. 

8  Q      Your  recollection  would  be  that  Mr.  Gerth 

9  contacted  you? 

10  A      Yes.    The  reason  1  hesitate  was  several 

1 1  days  before  he  was  indicted,  there  was  a  story  in  the 

12  Arkansas  newspaper  in  which  he  said  that  he  expected 

13  to  be  indicted.    But  I  believe  maybe  the  Saturday 

14  before  that  story  appeared,  Jeff  Gerth  told  me  that 

15  he  had  conducted  two  or  three  days  worth  of 

16  interviews  with  David  Hale. 

17  Q      What  are  the  two  main  papers  in  Little 

18  Rock? 

19  A      There  is  only  one  now.    Used  to  be  the 

20  Arkansas  Gazette  and  the  Arkansas  Democrat.   The 

2 1  Arkansas  Democrat  bought  out  the  Arkansas  Gazette  and 

22  now  is  called  the  Arkansas  Democrat-Gazette. 
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1  Q      Are  stories  from  the  Arkansas  ~  strike 

2  that. 

3  During  1993,  were  stories  from  the  Arkansas 

4  Democrat  or  the  Arkansas  Gazette  regularly  included 

5  in  the  White  House  press  clippings? 

6  A      No. 

7  Q      Have  you  ever  discussed  David  Hale  with 

8  Mr.  Bowles? 

9  A      Don't  believe  so. 

10  Q      During  --  strike  that. 

11  During  August,  1993,  did  William  Kennedy 

12  advise  you  of  a  communication  that  he  had  with  Randy 

13  Coleman  with  regard  to  David  Hale? 

14  A      Yes.    Well,  I  think  Jeff  Gerth  told  me 

15  first  that  Randy  Coleman  said  that  he  had  talked  to 

16  Bill  Kennedy.    1  think  I  then  spoke  to  Bill  Kennedy 

17  and  he  said  yes,  he  had. 

18  Q      So  your  testimony  is  that  you  probably 

19  learned  this  fact  first  from  Gerth? 

20  A      I  think  so. 

21  Q      What  did  Mr.  Kennedy  say  to  you  about  this 

22  communication  that  he  had  with  Mr.  Coleman? 
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1  A      He  indicated  that  Randy  Coleman  had  called 

2  him,  indicated  that  he,  Mr.  Coleman,  had  a  client, 

3  that  Mr.  Kennedy  had  a  client  who  had  mutual 

4  interests. 

5  Q      Who  did  you  understand  Mr.  Kennedy's  client 

6  to  be? 

7  A      Well,  in  the  context  of  when  I  heard  it,  I 

8  took  it  to  be  the  President.   And  that  they  should 

9  get  together  and  talk. 

10  Q      Did  Mr.  Kennedy  advise  you  as  to  what  was 

1 1  the  subject  matter  about  which  Mr.  Coleman  and  he 

12  should  talk? 

13  A      Again,  I  think  it  was  after  my  conversation 

14  with  David,  with  Jeff  Gerth,  so  I  think  the  context 

15  in  which  --  whether  he  advised  me  or  not,  I  clearly 

16  had  the  context  of  the  discussion,  because  it  was 

17  after  I  had  had  the  conversation  with  Gerth  in  which 

18  he  had  outlined  to  me  what  David  Hale  was  claiming. 

19  Q      What  was  David  Hale  claiming? 

20  A      David  Hale  was  claiming  that  he  met,  saw, 

21  the  then  governor,  now  President,  on  three  occasions 

22  sometime,  I  don't  even  remember,  in  the  '80s,  I 
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1  guess,  in  which  the  President,  then  governor, 

2  encouraged  him  to  maice  a  loan  to  Jim,  Susan 

3  McDougal. 

4  Q      And  that  was  to  an  entity  called  Master 

5  Marketing? 

6  A      I  don't  think  I  knew  that  at  the  time,  but 

7  later,  yes,  I  mean  the  loan  was  made  to  an  entity 

8  called  either  Master  Marketing  or  Madison  Marketing, 

9  but  anyway,  yes. 

10  Q      Do  you  know  Beth  Nolan? 

11  A      Yes. 

12  Q      Who  is  Beth  Nolan? 

13  A      She  is  an  associate  White  House  counsel, 

14  was  associate  White  House  counsel,  now  a  professor  at 

15  George  Washington  University  Law  School. 

16  Q      Have  you  ever  discussed  any 

17  communication  --  strike  that. 

18  Have  you  ever  discussed  with  Beth  Nolan  any 

19  telephone  conversations  that  she  was  a  party  to  with 

20  Mr.  Coleman? 

21  A      I  don't  know  the  answer  to  that.    When  I 

22  talked  to  Kennedy  about  this  matter,  he  explained 
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1  what  they  did.    How  they,  that  he  got  this  call  that, 

2  that  he  spoke  to  Bemie,  that  the  decision  was  made 

3  they  would  not  have  any  conversations  with 

4  Mr.  Coleman,  and  that  Ms.  Nolan  was  on  the  phone  call 

5  made  back  to  Mr.  Coleman.   Now  whether  or  not  I,  Beth 

6  had  said  anything  to  me  about  that  independently  or 

7  not,  I  couldn't  tell  you,  but  I  do  know  that  that  was 

8  the  context. 

9  Q      Do  you  have  any  understanding  as  to  the 

10  reason  for  the  second  phone  call  to  Mr.  Coleman? 

11  A      I  believe  to  tell  him  that  Bill  had  no 

12  interest  in  meeting  with  him  to  discuss  the  matter 

13  that  he  wanted  to  discuss. 

14  Q      Did  you  have  any  understanding  as  to 

15  whether  there  was  any  attempt  being  made  by 

16  Mr.  Kennedy  or  Nolan  to  obtain  information  from 

17  Mr.  Coleman  about  the  allegations  that  Mr.  Hale  was 

1 8  making  about  the  President? 

19  A      I  don't  know  anything  about  that. 

20  Q      Did  you  ever  discuss  with  Mr.  Nussbaum  any 

21  communications  that  Mr.  Kennedy  had  with  Mr.  Coleman 

22  in  August  of  1993? 
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1  MR.  NUSSBAUM:    Bemie  Nussbaum. 

2  THE  WITNESS:    Again,  I  think  I  learned  most 

3  of  this  through  Bill  Kennedy.    Whether  or  not  Bemie 

4  and  I  had  ever  mentioned  it  or  talked  about  it  or 

5  not,  I  really  can't  answer.   But  basically  what  I 

6  just  outlined  to  you  is  the  extent  of  my  knowledge. 

7  And  I  think  I  learned  it  from  Bill  Kennedy,  who  I  may 

8  have  gotten  confirmation  of  snippets  of  it  from 

9  either  Beth  or  from  Bemie. 

10  BY  MR.  GIUFFRA: 

1 1  Q      Have  you  ever  discussed  with  Webster 

12  Hubbell  the  fact  that  Mr.  Coleman  had  contacted 

13  Mr.  Hubbell  during  the  summer  of  1993? 

14  A      No. 

15  Q      Do  you  have  any  understanding  as  to  whether 

16  Mr.  Coleman  contacted  Mr.  Hubbell  during  the  summer 

17  of  1993? 

18  A      I  have  either  read  it  in  Web's  testimony  or 

19  in  a  newspaper  article,  that  I  think  Mr.  Coleman 

20  contacted  him  about  an  unrelated  matter,  but  other 

21  than  what  I  have  read,  no. 

22 Q      I  would  like  to  show  you  a  document  which 
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1  bears  Bates  number  JML  2432,  2433.    Have  you  ever 

2  seen  that  document  before? 

3  A      I  don't  recall.   1  don't  know.    1  don't 

4  recall. 

5  Q      Who  was  Mr.  Lyons? 

6  A      Jim  Lyons  was  the  attomey  who  was  a  member 

7  of  our  attorneys  committee  during  the  1992  campaign, 

8  who  was  tasked  with  the  Whitewater  matter  and 

9  contracted  with  Patten,  McCarthy,  which  is,  was 

10  called  Patten,  McCarthy,  now  Patten,  McFee  & 

1 1  Associates,  which  is  basically  an  accounting  firm,  to 

12  do  a  reconstruction  to  the  extent  we  could  from  the 

13  records  we  had  of  the  books  of  Whitewater,  to  try  to 

14  determine  the  Clintons'  investment  and  loss  from  that 

15  investment. 

16  Q      During  1993,  did  you  regularly  communicate 

17  with  Mr.  Lyons? 

18  A      Yes. 

19  Q      What  were  the  subject  matters  about  which 

20  you  regularly  communicated  with  Mr.  Lyons? 

21  A      Well,  he  and  I  are  friends,  so  at  different 

22  times  we  would  communicate  about  different  matters. 
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1  We  communicated  about  appointments  in  Colorado,  we 

2  communicated  about  our  families,  we  also  communicated 

3  about,  especially  during  the  time  when  I  was  handling 

4  the  press  inquiries,  about  Whitewater. 

5  Q      Mr.  Lyons  has  indicated  to  the  committee 

6  that  he  believes  that  he  would  have  faxed  this 

7  analysis  to  you? 

8  A      Very  possibly  he  would. 

9  Q      But  you  have  no  recollection  of  ever 

10  receiving  this  analysis? 

11  A      I  have  seen  analyses  like  that,  that  they 

12  did.   Now  whether  or  not  I  have  seen  that  one,  I 

13  don't  recall.   We  did,  several  times  we  did  those  to 

14  try  to  trace  money  in  and  out  from  the  records  we 

15  had. 

16  Q      Now,  Mr.  Lyons  also  indicated  that  this  was 

17  analysis  that  was  prepared  during  1993.    Do  you  have 

18  any  recollection  of  this  analysis  or  similar  analyses 

19  being  prepared  during  1993? 

20  A      Again,  I'm  having  trouble  on  the  dates.    1 

21  believe  the  first  time  I  heard  of  Madison  Marketing 

22  maybe  was  in  this  conversation  with  Gerth.    He 
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1  indicated  in  that  conversation  that  some  of  this 

2  money  that  Hale  had  had  gone  into  Whitewater.   First 

3  time  I  had  heard  of  that. 

4  I  may  have  called  Jim,  it's  possible,  and 

5  said  can  you  try  to  determine  whether  or  not  that 

6  happened,  you  know,  and  see.   And  this  analysis  could 

7  have  been  prepared  to  try  to  do  that.    Again,  all  of 

8  that  would  be  something  I  might  have  done,  but  I 

9  don't  have  any  recollection  of  doing  it. 

10  Q      Your  best  estimate  of  the  conversation  with 

1 1  Mr.  Gerth  is  sometime  in  September,  probably,  1993? 

12  A      I  have  a  document  that  reflects  it.    So  I 

13  don't  have  a  recollection.   I'm  sorry.    It  was 

14  shortly  before  he  was  indicted,  because  ~ 

15  Q      Shortly  before  Hale  was  indicted? 

16  A      Before  Hale  was  indicted,  yes. 

17  (Discussion  off  the  record.) 

18  BY  MR.  GIUFFRA: 

19  Q      Mr.  Lindsey,  have  you  received  a  subpoena 

20  duces  tecum  from  the  Banking  Committee  ~  Whitewater 

21  committee? 

22  A      Yes. 
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1  Q      And  have  you  taken  steps  to  comply  with 

2  that  subpoena? 

3  A      Yes. 

4  MR.  NUSSBAUM:    Let  me  respond  on 

5  Mr.  Lindsey's  behalf.   Following  up  on  the 

6  conversation  we  just  had  off  the  record.   Yesterday 

7  afternoon  I  produced  on  Mr.  Lindsey's  behalf,  along 

8  with  a  cover  letter  to  you,  Mr.  Giuffra,  with  a  copy 

9  to  Mr.  Kravitz,  both  of  which  were  delivered  to 

10  Mr.  Kolinski,  as  we  were  instructed  to  do,  a  number 

1 1  of  documents  which  consisted  of  Mr.  Lindsey's 

12  responses  to  inquiries  from  the  press  or  in  one 

13  particular  case,  there  are  notes  of  conversations 

14  with  a  reporter.   There  were  two  press-related 

15  documents  that  we  did  not  produce,  but  instead  turned 

16  over  to  the  White  House  counsel's  office,  because 

17  there  were  privilege  issues  attached  to  those 

18  documents  and  as  my  letter  stated,  the  White  House 

19  counsel's  office  will  be  dealing  with  you  directly 

20  about  them. 

21  We  also  produced  one  additional  document 

22  which  we  had  inadvertently  failed  to  produce  the 


1  first  time  through,  which  was  notes  of  a  conversation 

2  Mr.  Lindsey  had  had  with  an  individual,  I  think, 

3  named  Jim  Blair.   Those  were  produced  yesterday  I 

4  believe  before  3:00  and  I'm  somewhat  disheartened 

5  that  they  didn't  make  their  way  to  you. 

6  (Recess.) 

7  BY  MR.  GIUFFRA: 

8  Q      Mr.  Lindsey,  do  you  want  to  in  any  way 

9  amend  your  prior  answers  to  your  testimony  so  far 

10  today? 

1 1  A      Don't  think  so. 

12  Q      Calling  your  attention  to  a  document 

13  bearing  Bates  number  BL  11714,  1 1715,  the  letter. 

14  A      Okay. 

15  Q      What  is  this  document? 

16  A      At  some  point  Jeff  Gerth  and,  I  guess,  in, 

17  I  guess,  August  of  1994  asked  a  series  of  questions 

18  about  the  1990  campaign,  primarily  about  the  loans, 

19  and  I  wrote  him  a  letter  in  response. 

20  Q      Do  you  recall  when  Mr.  Gerth  made  the 

21  request? 

22  A      I  would  think  several  weeks  before  this. 
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1  Q      Did  Mr.  Gerth  make  the  request  in  writing 

2  or  over  the  telephone? 

3  A      I  didn't  speak  to  Mr.  --  I  think  he  made  it 

4  to  John  Podesta. 

5  Q      Turning  your  attention  to  documents  BL 

6  11717  through  11731,  what  is  this  document? 

7  A      That  is  two  documents. 

8  Q      I'm  sorry.    Two  documents.    I  went  too 

9  far.   BL  1 1728  is  the  end  of  the  document  which 

10  begins  at  11717. 

11  A      Yes. 

12  Q      Those  are  notes  of  a  meeting  that  you  had 

13  with  Mr.  Gerth? 

14  A      Yes. 

15  Q      When  was  that  meeting? 

16  A      The  notes  reflect  9/20. 

17  Q      On  the  left-hand  margin  there  are  some 

18  initials. 

19  A      MG,  BRL,  DG. 

20  Q      Who  are  reflected  by  those  notes? 

21  A      Mark  Gearan,  Bruce  Lindsey,  and  Gerth. 

22 Q      Do  you  normally  keep  notes  of  conversations 
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1  of  meetings? 

2  A      Depends  on  what  the  purpose  of  the  meeting 

3  is.   This  meeting  was  Jeff  Gerth  asking  to  see  us,  to 

4  tell  us  about  two  or  three  days  he  had  spent  in 

5  Little  Rock  interviewing  Hale.   So  I  kept  notes. 

6  Q      When  do  you  estimate  that  you  first  heard 

7  of  allegations  that  Mr.  Hale  was  making? 

8  A      I  believe  at  this  meeting. 

9  Q      At  this  meeting.    Did  he  tell  you  about  the 

10  allegations  prior  to  the  meeting? 

11  A      No. 

12  Q      This  would  have  been  the  first  time  you 

13  learned  about  the  Hale  allegations? 

14  A      Yes.    Again,  I  don't  believe,  1  think  Jeff 

15  Gerth  spoke  to  someone  other  than  me  about  this. 

16  Q      And  you  came  to  the  meeting? 

17  A      I  came  to  the  meeting. 

18  Q      If  you  could  just  read,  I  know  it's 

19  somewhat  tedious,  but  just  read  through  the  notes  so 

20  we  have  them  in  the  record. 

21  A      Okay.    "If  affidavit  differs,  stop." 

22  Q      What  does  that  indicate  to  you? 
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1  A      I  think  that  Jeff  said  that  following  their 

2  interviews,  they  had  put  certain  things  that  he  had 

3  said  into  an  affidavit,  including  certain  statements 

4  he  made  and  they  had  sent  it  to  him,  and  if  he  backed 

5  away  from  those  statements,  if  he  said  that  that 

6  wasn't  right  or  something,  that  would  be  the  end  of 

7  it.    So  he  was  trying,  I  think,  to  tell  us  that  we 

8  are  not,  we  are  not  there  yet.    We  are  not  vouching 

9  for  his  credibility.    We  sent  him  an  affidavit.    If 

10  he  signs  it,  we  may  go  witness.    If  not,  we  are  going 

1 1  to  stop. 

12  Q      Okay.    What  is  the  next  notation? 

13  A      "Some  documents,  most  of  it  doesn't  have  to 

14  do  with  this." 

15  Q      What  does  that  indicate  to  you? 

16  A      I'm  speculating  that  he  indicated  that  they 

17  had  seen  some  documents  but  most  of  it  didn't  have  to 

18  do  with  this  particular  transaction. 

19  Q      Okay.   Next  notation? 

20  A      "In  some  ways,  boils  down  to  this  man's 

21  word  as  to  what  happened." 

22 Q      Okay.    The  next  entry? 
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1  -A     "Judge  David  Hale,  sitting  judge,  some 

2  credibility,  also  facing  an  indictment." 

3  Q      Then  there  is  a  notation  to  the  left. 

4  A      "Gearan  left." 

5  Q      The  next  entry? 

6  A      "Three  days,  six  hours  of  interviews  first 

7  day,  colleague  interviewed  second  day,  both 

8  interviewed.   His  attorney  approached  New  York 

9  Times." 

10  Q      The  next  entry? 

1 1  A      "Small  Business  Investment  Corporation, 

12  Capital  Management  Services,  1979,  only  loaning  your 

13  money,  $500,000  of  his  money." 

14  Q      What  does  that  indicate  to  you? 

15  A      I  don't  know.    Again,  I  think  he  was 

16  telling  me  that  Capital  Management  Services  was  a 

17  Small  Business  Investment  Corporation  that  was 

18  created  in  1979.    I  don't  know  what  only  losing  your 

19  money  means  ~  excuse  me,  "only  loans  your  money" 

20  means;  "$500,000  of  his  money"  I  guess  is  a  reference 

21  to  his  investment  in  it.    "His"  being  David  Hale. 

22  Q      Okay.   The  next  entry? 
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1  A      "BC,"  Bill  Clinton,  "called  him  several 

2  times."   Again,  all  this  is  what  David  Hale  related 

3  to  Jeff  Gerth,  and  what  Gerth  related  to  me.   None  of 

4  this  is  factual,  because  it's  here,  it's  only  here 

5  because,  that  is,  I  was  writing  down  what  they  were 

6  telling  me.    "Bill  Clinton  called  him  several  times 

7  in  1980  concerning  SBIC." 

8  Then  it  says  "BC  called,  consultant  from 

9  San  Francisco,  see  if  state  could"  --  and  1  can't 

10  read  the  last  word.    "Clematco,"  which  I  assume  is  a 

1 1  company,  I  can't  read  the  next  word,  loaned 

12  something,  looks  like.    "BC  wanted  him  to  make." 

13  I  think  these  were  where  he  said  that 

14  Clinton  called  him  several  times  in  1980.    These  were 

15  what  he  was  saying  were  the  several  times  that  Bill 

16  Clinton  had  called  him. 

17  Q      What  does  the  notation  on  the  left  side 

18  indicate  to  you? 

19  A      "Not  improper."    1  probably  made  a  note 

20  that  these  sorts  of  inquiries  would  not  be  improper. 

21  "October,  fall  of  1995,  conversation  with  Jim 

22  McDougal  and  joint  conversation  with  Jim  McDougal  and 
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1  JGT,"  which  would  be  Jim  Guy  Tucker. 

2  This  is  then  quoting  what  he  said. 

3  "McDougal  told  them  we  have  some  stuff  we  need  you 

4  to  do  and  some  friends  in  political  family  who  need 

5  some  help.   McDougal:    We  need  to  find  you  more 

6  money.    McDougal:    Bank  examination  needed  to  get 

7  some  loans  out  of  bank." 

8  Q      Can  I  ask  a  question.    Was  Mr.  Gerth 

9  reading  from  notes  during  this  meeting? 

10  A      I  think  so.    I  don't  recall  it,  but  the 

1 1  way,  the  fact  that  I  put  quotes  would  seem  to  suggest 

12  that  he  was  looking  at  something  and  not  just  talking 

13  off  the  top  of  his  head  at  this  point.    And  these  may 

14  be  the  kinds  of  things  that  he  was  telling  me  early 

1 5  on  that  we  are  going  to  put  in  an  affidavit  and  if  he 

16  backs  away  from  them,  we  are  through.    "Look  at 

17  Hale's  financials,  get  him  more  capital.   Loans, 

18  Castle  Water  &  Sewer,  $150,000,  JGT,  Steve  Smith 

19  loans,  $65,000,  Susan  McDougal,  $150,000  at  the  time, 

20  later  $300,000." 

21  Q      And  the  notation  between  there? 

22  A      Up  at  the  top,  "not  permissible." 
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1  Q      What  does  this  indicate? 

2  A      Again,  I'm  personally  speculating,  but  1 

3  think  Hale  was  telling  Gerth  that  he  had  made  these 

4  loans  that  were  not  permissible  loans,  but  he  had 

5  made  them. 

6  Q      Okay. 

7  A      "JGT,"  Jim  Guy  Tucker,  "and  McDougal  has 

8  his  'tit'  in  a  ringer."    I  think  that  is  Jim  Guy 

9  Tucker  saying  that  McDougal  has  his  "tit  in  a 

10  ringer." 

1 1  MR.  NUSSBAUM:    That  is  Gerth  saying  that 

12  Hale  is  saying. 

13  THE  WITNESS:    That's  right.    "Jim  Guy 

14  Tucker,  in  his  wife's  name  and  another  person  in  his 

15  cable  company,  W&S  loan,  impermissible." 

16  BY  MR.  GIUFFRA: 

17  Q      Do  you  know  what  this  refers  to? 

18  A      I  don't  know  what  W&S  is.    Oh,  water  and 

19  sewer,  I  assume  W&S  refers  back  up  to.    Do  I  know 

20  what  this  is,  this  is  basically  what  Jim  Guy  Tucker 

21  has  now  been  indicted  about.    This  is  basically  in 

22  his  wife's  name  and  another  person,  1  think  is  the 
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1  loan  to  the  cable  company.   There  is  a  Castle  Water  & 

2  Sewer  loan,  I  think  may  be  the  subject  of  the  second 

3  indictment. 

4  Steve  Smith  pled  guilty  to  I  think  a 

5  misdemeanor  charge  with  respect  to  a  loan  to  a 

6  company  he  had.    And  the  Susan  McDougal  loan  is  the 

7  $300,000  loan  that  was  made  to  either  Madison  Market 

8  or  Master  Marketing,  whatever  the  name  of  the  company 

9  is. 

10  Q      Do  you  know  whether  there  is  a  Madison 

1 1  Marketing  and  a  Master  Marketing  or  if  it's  just 

12  Master  Marketing? 

13  A      I  don't  know.    This  reflects  Madison 

14  Marketing. 

15  Q      This  is  the  document  bearing  Bates  number 

16  JML  2433.    Let's  go  to  the  top  of  page  3. 

17  A      Okay.    "DH,"  would  be  David  Hale, 

18  "understood  from  McDougal  that  one  of  the  loans  was 

19  connected  with  BC,"  Bill  Clinton.    "December,  1985. 

20  'He  simply  said  are  you  going  to  be  able  to  help  Jim 

21  and  1  out.'    David  Hale  working  on  it  hard.    D.C.,  I 

22  would  really  appreciate  it." 
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1  I  think  this  was  one  of  the  three 

2  conversations  he  claimed  he  had  with  Clinton  in  which 

3  Clinton  made  reference  to  the  loan. 

4  Q      Three  conversations  in  '85? 

5  A      I  don't  know  whether  they  were,  I  guess 

6  they  were.   This  is  December  of  '85,  I  think  the 

7  other  two  may  have  been  in  '86.    I  think  this  is  the 

8  first  of  the  three,  so  my  guess  is  the  others  are  in 

9  '86. 

10  "Examiners  arrived  at  Madison,  two  things, 

1 1  up  the  capital.   DH  had  a  piece  of  land,  find  someone 

12  to  buy  it,  inflated  price,  appraised  for  $750,000, 

13  worth  $500,000.    Madison  Guaranty  loaned  $825,000, 

14  minus  the  $500,000  that  the  property  was  worth  at 

15  that  time.    Minus  $500,000,  went  to  Capital  Service 

16  Management." 

17  And  then  over  at  the  side  "2/28/86."    I 

18  think  that  is  when  this  transaction  supposedly  took 

19  place. 

20  Q      Then  you  have  denoted  "Madison  to  Hale"? 

21  A      "SBIC  to  entity." 

22 Q      What  does  this  notation  refer  to,  best  you 
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1  can  recall? 

2  A      I  don't  remember.   1  think  I  was,  he  was 

3  trying  to  explain  to  me  how  this  supposedly  worked. 

4  This  is  what  David  Hale  said  is  the  way  they  got  more 

5  value  into  Capital  Management,  which  allowed  Capital 

6  Management  to  then  loan  more  money  out.    And  the  way 

7  they  did  it  was  they  took  a  piece  of  property  that 

8  was  valued  at  $500,000,  found  some  buyer  who  bought 

9  it  for  $825,000,  apparently,  on  ~  it's  not  in  here, 

10  on  a  nonrecourse  loan  so  if  they  defaulted  they  would 

1 1  only  get  the  land  back.    Paid  off  the  mortgage,  took 

12  the  $300,000,  left  or  whatever  and  transferred  it 

13  into  Capital  Management.  And  that  would  then  allow 

14  Capital  Management  to  go  out  and  get  more  lending 

1 5  authority  from  the  SBA  to  make  the  loans  that  he  said 

16  he  made  to  Castle  Water  &  Sewer  and  so  forth. 

17  Q      Is  there  any  connection  between  this 

1 8  transaction  on  the  lower  half  of  page  3  of  your  notes 

19  and  the  reference  to  then-Governor  Clinton  at  the  top 

20  of  the  page,  on  page  3? 

21  A      Not  that  I'm  aware  of,  no.    It  relates  more 

22  back  to  McDougal  on  page  2  saying  we  need  to  find  you 
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1  more  money.    I  think  this  was  the  way  that  Hale  says 

2  he  and  McDougal  schemed  to  up  the  capital  for  Capital 

3  Management  so  there  would  be  money  to  lend  to  these 

4  other  entities. 

5  Page  4.    "February/March,  1986,  the  four 

6  land  deal  didn't  have  money  prior  to  February  28, 

7  1986."   Again,  I  think  that  is  a  reference  to  until 

8  they  got  more  money  into  Capital  Management,  Capital 
Management  couldn't  lend  money  out,  because  it  didn't 
have  any  authority,  didn't  have  any  additional  loan 
authority. 

"Telephone  call  from  Jim  McDougal."   McD 
is  McDougal.    "McDougal,  BC,  wanted  to  see  him.    Went 
to  an  office  that  Jim  McDougal  was  operating  out 
of" 

Q      What  does  that  indicate  to  you? 

A      Again,  I  think  David  Hale  is  saying  that  he 
got  a  call  from  McDougal  saying  Bill  Clinton  and  I 
want  to  see  you.    He  went  out  to  his  office  on  145th 
Street,  he  says,  and  he  met  with  Jim  McDougal  and 
Bill  Clinton.    Bill  Clinton,  by  the  way,  denies  this 

ever  occurred. 
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1  MR.  NUSSBAUM:    Let  me  jump  in  here.   We 

2  seem  to  be  playing  a  number  of  reels  here.   You  want 

3  him  to  read  this.   Just  so  we  are  clear  this  is  what 

4  is  being  reported  to  him  by  a  reporter  of  a 

5  conversation  the  reporter  had  with  a  third  party.    I 

6  don't  know  how  the  witness  can  know  what  Hale  meant 

7  when  he  said  it.    I  would  actually  caution  the 

8  witness  not  to  try  to  psychoanalyze  ~  it's  hard 
enough  to  psychoanalyze  what  you  hear  but  to 
psychoanalyze  double  hearsay  is  especially 
dangerous. 

MR.  GIUFFRA:    Let's  go  off  the  record  a 
second. 

(Discussion  off  the  record.) 

THE  WITNESS:    Okay.    My  trying  to  interpret 
these,  you  need  to  understand  that  what  I'm  doing  is 
I'm  taking  what  I  heard  then  as  reflected  here  and 
also  what  I  now  know,  at  least  are  allegations  based 
upon  newspaper  stories,  indictments,  other  pieces  of 
information,  and  trying  to  interpret. 

I  cannot  tell  you  that  I  understood  what 
all  of  this,  all  of  the  explanations  meant  on 


41-381     97-13 


6964 

37 

1  September  20,  1993  when  I  had  this  conversation.   It 

2  makes  more  sense  to  me  now  than  it  did  then. 

3  So,  with  the  caveat,  that  explanation,  I 

4  can't  get  into  David  Hale's  mind,  I  don't  know 

5  exactly  what  he  meant,  but  I  do  know  how  this  has 

6  played  out  since  then.   Okay.    "Casa  Grande,  145th 

7  Street,  Madison  Guaranty  Service  Corp.,  invested."   I 

8  don't  know  what  that  means. 

9  BY  MR.  GIUFFRA: 

10  Q      What  about  145th  Street,  is  that  where  the 

1 1  office  was? 

12  A      Yes,  I  think  he  is  saying  that  is  where  the 

13  office  was.    "6:00  to  6:30  p.m.    McDougal.    BC  in 

14  jogging  clothes."   I  think  he  was  saying  Bill  Clinton 

15  was  in  jogging  clothes.    "When  he  walked  in  'cussing 

16  out  Frank  White.'"   Frank  White  was  the  former 

17  governor  who  had,  was  governor  and  then,  well, 

18  Clinton  was  governor,  Frank  White  beat  him  and  then 

19  Bill  Clinton  beat  Frank  White. 

20  Q      Who  is  the  "he"  he  is  referring  to? 

21  A      When  he  walked? 

22  Q      Yes. 


1  A      I  think  he  is  David  Hale.    When  David  Hale 

2  walked  in  at  6:00  or  6:30,  I  think  he  is  saying  Bill 

3  Clinton  and  Jim  McDougal  were  cussing  out  Frank 

4  White. 

5  Q      Okay. 

6  A      "Talking  about  Jim  McDougal  holding  a 

7  fund-raiser  with  S&L  for  BC." 

8  Q      That  is  what  McDougal  and  Clinton  were 

9  talking  about,  that? 

10  A      I  think  that  is  what  that,  what  Jeff  Gerth 

1 1  was  telling  me  David  Hale  was  telling  him. 

12  "20-minute  discussion,  purpose  of  loan  was  to  clean 

13  up"  --  this  is  McDougal's  words  ~  "books  or  records 

14  at  Madison  Guaranty.    A  transaction  that  had 

15  indirectly  benefited  Whitewater." 

16  Q      What  does  this  indicate  to  you? 

17  A      Again,  I  think  he  said  they  had  a  20-minute 

1 8  discussion  and  they  discussed  the  purpose  of  the  loan 

19  was  to  clean  up  books  and  records  at  Madison 

20  Guaranty.    "A  transaction  that  had  indirectly 

21  benefited  Whitewater."   1  later  learned,  I  think  it 

22  relates  to  the  International  Paper  purchase. 
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1  Q      Do  you  have  any  recollection  as  to  whether 

2  what  Mr.  Gerth  was  recounting  Hale  was  talking  about, 

3  that  he  talked  about  Whitewater  during  the  course  of 

4  the  alleged  conversation  between  6:00  and  6:30  at 

5  McDougal's  office? 

6  A      No,  I  don't  have  any  sense  that  that  may 

7  have  been  editorializing  by  Gerth,  saying  cleaning  up 

8  the  books  of  Madison  indirectly  would  help  benefit 
Whitewater.   I  don't  know  whether  that  was  Gerth's 
editorializing  or  a  statement  by  him. 

Q      Okay. 

A      "Both  McDougal,  BC  participated.   It  was  a 
natural  thing.    My  name  cannot  show  up  anywhere  on 
the  thing." 

Q      What  does  that  refer  to? 

A      I  don't  have  any  idea.    I  don't  know  who 
"my  name"  is. 

Q      Next  entry? 

A      "We  could  give  you  some  security  for  the 
loan,  Marion  County  properties  as  possible 
securities."   1  think  this  is  all  related  to  what 

they  talked  about,  what  David  Hale  says  they  talked 
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1  about  for  the  20  minutes.    "Very  nervous,  said  this 

2  had  to  get  done." 

3  Q      Who  is  supposedly  very  nervous? 

4  A      I'm  guessing,  I  think  probably  McDougal. 

5  MR.  NUSSBAUM:    Don't  guess. 

6  THE  WITNESS:    "We  got  to  clean  it  up.    All 

7  I  know  is  they  had  a  problem,  bad  problems,  something 

8  to  do  with  the  examination." 
"All  I  know,"  I  think  is  David  Hale. 
"We  could  offer  some  security  if  you  need 

something  for  your  file.    All  1  can  remember  is  white 
something." 

BY  MR.  GIUFFRA: 

Q      What  does  this  refer  to? 

A      Well,  go  back  up.    "We  could  give  you  some 
security  for  loans,  Marion  County  properties  as 
possible  security.    We  could  offer  some  security  if 
you  need  something  for  your  file.    All  I  can  remember 
is  White  something." 

I  think  David  Hale  was  saying  he  couldn't 
remember  what  property  they  were  talking  about,  but 
he  remembered  they  had  the  name  "White"  somewhere  in 


6966 

41 

1  it.    Marion  County  is  obviously  where  the  Whitewater 

2  property  is  located. 

3  "Understood  that  BC's  name  couldn't  show 

4  up.    McDougal:    1  have  already  taken  care  of  that. 

5  We  were  talking  about  loaning  Susan's  company 

6  $150,000  because  of  problems  Madison  was  having." 

7  The  last  line  is  lost. 

8  "Unrelated  entity,  if  this  unrelated 

9  entity  isn't  satisfied,  could  be  discovered  by  the 

10  regulators." 

1 1  Again,  I  can  speculate  about  what  that 

12  means,  but  1  don't  know. 

13  MR.  NUSSBAUM:    But  you  won't.    Thank  you. 

14  THE  WITNESS:    But  I  won't.    "Several  days 

15  later  McDougal  calls."  Again,  this  is  David  Hale 

16  supposedly  speaking.    "Susan  McDougal  dba  Master 

17  Marketing,  $300,000,  no  endorsement  on  back,  April  3, 

18  1986." 

19  BY  MR.  GIUFFRA: 

20  Q      What  does  that  indicate  to  you? 

21  MR.  NUSSBAUM:    What  does  it  indicate  now? 

22  I  don't  want  to  obstruct.    1  don't  want  to  object  at 
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1  all,  but  just  so  we  have  some  context  here.   He  is 

2  reading  notes  of  what  a  reporter  is  telling  him, 

3  someone  else  is  telling  him. 

4  BY  MR.  GIUFFRA: 

5  Q      Just,  the  reason  ~ 

6  MR.  NUSSBAUM:    And  you  are  asking  what  it 

7  now  means  to  him?   It's  a  slippery  slope. 

8  MR.  GIUFFRA:    The  reason  we  are  going 

9  through  that  is,  as  I  indicated  on  the  record,  which 

10  I  should  state  on  the  record,  David  Hale  is  obviously 

1 1  an  important  witness  in  this  entire  matter.   And 

12  statements  he  made  to  Jeff  Gerth  in  this  period  of 

13  1993  are  obviously  relevant  and  we  are  obviously  not 

14  going  to  get  Jeff  Gerth's  notes  of  the  conversation, 

15  so  this  is  the  best  proxy  we  have. 

16  MR.  KRAVITZ:    My  suggestion  would  be  why 

17  don't  we  make  the  questions  clear,  that  at  least 

18  initially  you  are  asking  Mr.  Lindsey  to  interpret  his 

19  notes  as  to  what  his  best  recollection  is  that  Gerth 

20  told  him  at  this  meeting  on  September  20  and  then 

21  maybe  ask  a  follow-up  question  whether  he  can  expound 

22  on  it,  but  just  so  the  record  is  clear,  try  to 
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separate  those  two  aspects  of  the  testimony. 
MR.  GIUFFRA:    That  is  fine. 
THE  WITNESS:    Oicay,  I'm  going  to  just  do 
it. 

BY  MR.  GIUFFRA: 
Q      If  you  have  any  recollection  as  to  what  the 
notation  "Susan  H.  McDougal  dba  Master  Marketing 
$300,000,  no  endorsement  on  the  back,  April  of  1986," 
what  that  refers  to? 

A      That  refers  to  a  loan  was  made  by  Capital 
Management  to  Susan  McDougal  doing  business  as  Master 
Marketing  in  the  amount  of  $300,000,  April  3,  1986, 
I'm  guessing  is  the  date  of  the  loan,  of  the  check. 
And  I  think,  I  don't  know,  maybe  Gerth  told  me  there 
was  no  endorsement  on  the  back  of  the  check. 
Q      Okay.   The  next  entry? 
A      "Capital  Management  Services,  Inc.,  (501) 
664-8613,  1910  North  Grant,  Suite  200,  Little  Rock, 
72007,  signed  David  Hale." 

I  think  he  was  describing  the  check  to  me. 
Q      Okay.   Next  entry? 

A      I  don't  know  what  the  word  is  before 

44 

1  "loan,"  looks  like  for.    "For  loan,"  doesn't  make 

2  any  sense  to  me.    Could  be  the  word  "Friday." 

3  MR.  NUSSBAUM:    Just  read  what  you  can  read. 

4  THE  WITNESS:    The  next  word  seems  to  be 

5  Thursday,  but  I  can't  be  sure.    "Personal  account 

6  converted  into  two  cashier's  checks,  how  did  this 

7  qualify  for  loan  for  disadvantaged,  never  met, 

8  statement  of  purpose,  marketing,  advertising,  January 
1986,  2.2  million  financial  statement." 

BY  MR.  GIUFFRA: 

Q      What  does  this  entry,  what  do  you  think 
Mr.  Gerth  was  indicating  to  you  by  this  entry? 

A      I  think  he  was  telling  me  that  the  $300,000 
check  was  converted  into  two  cashier's  checks.   I 
think  I  may  have  asked,  I  don't  know,  I  don't  know. 
"How  did  this  qualify,"  I  think  we  then  had  a 
discussion  about  whether  it  qualified  and  he  told  me 
there  was  a  January  1986  financial  statement  showing 
worth  of  $2.2  million,  and  they  had  a  statement  of 
purpose  which  showed  that  the  purpose  of  the  loan  was 
marketing,  advertising.   Okay. 

Q      Okay. 
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1  A      "1986  bank  examination,  affiliated 

2  transactions,  conflicts  of  interest." 

3  Q      What  does  that  mean? 

4  A      I  think  -- 

5  Q      What  do  you  think  -- 

6  A      I  think  he  was  referring  to,  that  the  bank 

7  examination  made  reference  to  various  affiliated 

8  transactions  and  possible  conflict  of  interest  by  the 

9  McDougals  in  those  transactions.   I  don't  know  what 

10  the  word  is  at  the  side.    "Madison  Marketing  100 

1 1  percent  owned  by  Susan  McDougal." 

12  MR.  KRAVITZ:    Is  that  "Latham"  on  the 

13  side? 

14  THE  WITNESS:    Could  be.   John  Latham  was 

15  the  president  of  Madison.    "President  told 

16  examiners,"  I  think  Latham  told  the  bank  examiners 

17  sometime  that  "Madison  Marketing  perhaps  ceased 

18  functioning  as  a  corporation  in  February  1986  and 

19  became  a  dba  Madison  Guaranty." 

20  BY  MR.  GIUFFRA: 

21  Q      The  next  entry? 

22 A      That  "Madison  Guaranty  or  its  subsidiaries 

46 

1  were  the  sole  source  of  funds  for  Madison  Marketing, 

2  then  inflated." 

3  I  think  the  first  part  is  self-evident.   I 

4  think  "inflated"  means  the  prices  they  charged  were 

5  inflated.   1  think  that  was  the  allegation. 

6  "Did  Madison  Marketing  funds  go  to  any 

7  shareholder,  President  said  no.    $50,000  to  Susan 

8  McDougal." 

9  Again,  1  think  this  is  a  discussion  maybe 

10  of  what  Madison  Marketing  is  in  the  1986  examination 

1 1  by  the  bank  examiners. 

12  "Madison  Marketing  advancing  money  to 

13  Whitewater."  I  may  have  asked  to  find  out  if  that 

14  was  in  fact  true. 

15  Q      And  by  "that"  you  are,  that -- 

16  A      Again,  I  don't  remember  that  document. 

17  Q      This  is  the  Lyons  document? 

18  A      This  is  the  Lyons  document.    I  don't 

19  remember  the  document  but  here  is  a  reference  to 

20  Madison  Marketing  advancing  money  to  Whitewater.   I 

21  may  have  asked  Jim  if  there  is  any  indication  that 

22  Madison  Marketing  had  advanced  money  to  Whitewater. 
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Q      Do  you  recall  any  discussion  of  anything 
more  about  what  Mr.  Gerth  might  have  told  you  about 
what  Mr.  Hale  was  saying  about  Madison  Marketing 
advancing  money  to  Whitewater? 

A      No.    "1/18/86,  Jim  McDougal,  Security  Bank 
of  Paragould,  Whitewater  check,  loan,  1975585." 

Q      What  does  that  entry  indicate  that 
Mr.  Gerth  was  telling  you? 

MR.  NUSSBAUM:    Do  you  want  him  to  analyze 
what  Mr.  Gerth  was  thinking?    I  have  trouble  with 
that  question.   The  entry  says  what  he  said.    He  is 
taking  notes  of  a  conversation  with  Gerth  about  what 
some  third  party  is  telling  Gerth.    I  don't  know  what 
you  want  Mr.  Lindsey  to  tell  you. 
BY  MR.  GIUFFRA: 

Q      What  do  these  notes  indicate  to  you  that 
Gerth  was  telling  you? 

A      Again,  I  don't  know,  at  the  time  that  one 
of  the  issues  that  has  come  up  in  all  this  was 
whether  or  not  Whitewater  paid  a  personal  loan  of  the 
Clintons.    And  I  believe  that  loan  was,  I  hesitated 
because  I  believe  that  loan  was  a  security-bonded 


loan  and  this  could  be  a  reference  to  a  Whitewater 
check  that  was  written  to  the  security  bank  on  a  loan 
that  was  a  Clinton  loan. 

Now  it  turns  out,  to  be  clear,  it  turns  out 
it  was  a  loan  the  Clinton  name  was  on  but  the 
proceeds  went  into  Whitewater  and  that  was  used  to 
finance  so-called  I  think  lot  13,  which  is  where  they 
built  the  model  home,  but  I  think  that  is  the  check 
that  that  refers  to. 

Q      Then  "200,000  loan  to  Bill"? 

A      $20,000. 

Q      $20,000,  excuse  me. 

A      "$20,000  loan  to  Bill  Clinton  personally." 
1  don't  know,  I  have  never  seen  an  allegation  like 
that.    I  don't  remember  what  that  reference  was  to. 
I  don't  believe  I  have  ever  seen  an  allegation  of 
that. 

"$12.09,  10/31/85."    I  don't  have  any  idea 
what  that  is. 

Q      Next  entry? 

A      I  can't  ~  "deposit,  Madison  Marketing," 
oh,  again,  there  was  a  deposit  in  the  Madison,  from 
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1  Madison  Marketing. 

2  MR.  NUSSBAUM:    Just  read  the  words. 

3  THE  WITNESS:    "Deposit,  Madison  Marketing 

4  1 1/8/85,  $7500.    Brought  bank  account  up  to  $7512.49, 

5  $7322.42,  balance  190.07,  check  145." 

6  BY  MR.  GIUFFRA: 

7  Q      What  do  these  notations  indicate? 

8  A      Again  ~ 

9  MR.  NUSSBAUM:    That  is  what  he  was  telling 

10  him. 

1 1  BY  MR.  GIUFFRA: 

12  Q      Were  these  transactions  involving 

13  Whitewater's  checking  account? 

14  A      I  think  he  was  telling  me  that  Madison 

15  Marketing  deposited  $7500  into  Whitewater.   If  you 

16  look  at  the  dates,  it's  the  same  date  that  Whitewater 

17  wrote  a  check  for  $7322.42  to  the  Security  Bank  of 

18  Paragould,  that  without  the  Madison  Marketing 

1 9  deposit,  that  that  would  have  created  an  overdraft 

20  situation  in  the  Whitewater  account.   It  goes  back  to 

21  probably  that  Madison  Marketing  advancing  money  to 

22  Whitewater. 
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1  Q      Okay.   The  next  entry? 

2  A      "Sued  and  got  a  default  judgment  against 

3  Susan  McDougal."   I  believe  ~ 

4  MR.  NUSSBAUM:    He  didn't  ask  you  that. 

5  THE  WITNESS:   Okay. 

6  BY  MR.  GIUFFRA: 

7  Q      What  does  that  indicate  to  you? 

8  MR.  NUSSBAUM:    You  know,  my  objection  to 

9  this  is  that  essentially  what  you  are  getting  here, 

10  and  I  don't  know  that  you  are  entitled  to  this,  is 

1 1  you  are  not  just  getting  Mr.  Lindsey  to  read  this. 

12  He  is  giving  a  primer  on  this  whole  issue,  which  I'm 

13  not  sure  you  are  entitled  to,  but  I  can't  seem  to  get 

14  Mr.  Lindsey  to  understand  you  are  not  entitled  to 

15  it. 

16  MR.  GIUFFRA:    I  could  ask  him  those 

17  questions,  too. 

18  MR.  NUSSBAUM:    I  guess  you  can. 

19  Mr.  Lindsey  is  required  to  tell  you  what  his  notes 

20  say.    But  I  think  this  goes  well  beyond,  so  1  would 

21  instruct  the  witness  to  read  what  the  notes  say  and 

22  tell  Mr.  Giuffra  what  the  notes  say.    And  not  to  ~ 
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1  THE  WITNESS:    Can  we  go  off  the  record? 

2  MR.  GIUFFRA:    Sure. 

3  (Discussion  off  the  record.) 

4  THE  WITNESS:   Let  me  say  once,  I  don't 

5  remember  the  conversation  with  Jeff  Gerth  any  more 

6  than  is  reflected,  I  don't  know,  other  than  these 

7  notes.   This  is  my  only,  I  cannot  tell  you  today 

8  seeing  these  notes  that  it  recalls  the  conversation 
with  Jeff  Gerth.    So,  you  know,  again,  when  you  asked 
me,  whether  you  ask  me  or  on  that  question,  the  last 
question  or  the  first  question,  what  does  that  mean, 
I'm  telling  you  based  upon  having  read  about  this  for 
three  years  what  I  now  know  ~  "know"  is  not  the 
right  word  —  that  I  now  understand  these  had 
references  to. 

But  if  you  ask  me,  as  Neal  suggests, 
whether  or  not  Jeff  Gerth  said  any  of  this  to  me  or  I 
understood  any  of  this  at  the  time,  I  don't  know  the 
answer  to  that.   This  has  been  going  on  for  three 
years,  I  read  about  it  every  day  for  three  years. 
What  1  now  understand  something  means  and  what  I 

understood  it  meant  in  September  of  1993  are  entirely 
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1  different,  and  if  I  have  left  the  impression  when  I'm 

2  trying  to  explain  it  that  Jeff  Gerth  explained  it  to 

3  me  in  those  terms,  I  can't  testify  to  that,  because  I 

4  don't  know  that  to  be  a  fact.    1  don't  remember  what 

5  Jeff  Gerth  said.    I  remember  I  have  notes  of  my 

6  conversation  with  him,  but  beyond  the  notes  I'm 

7  blind. 

8  BY  MR.  GIUFFRA: 
Q      Let's  try  to  read  the  notes  into  the 

record,  give  us  your  best  understanding  based  on  your 
note-taking  ability  what  you  think  the  notes  refer 
to. 

A      Based  upon  what  I  know  now? 

Q      Based  upon  what  you  knew  at  the  time,  and 
then,  if  you  can  do  that. 

A      I  cannot  do  that. 

Q      Okay.    Well,  why  don't  you  read  the  notes 
in,  then  I  will  ask  the  questions  based  on,  obviously 
since  you  can't  separate  out  what  he  told  you  and 
what  you  know  now,  I  will  operate  from  the  assumption 
it's  based  on  what  you  know  now. 

A      Okay.   All  right.    "Sued  and  got  a  default 
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1  judgment  against  Susan  McDougal.   Attempt  to  increase 

2  equity  in  1988,  indictment  reported,  some  assets  to 

3  SBA  that  was"  ~  "some  asset  to  SBA  that  was  a 

4  'temporary  asset'  misrepresentation." 

5  Q      As  you  sit  here  today,  do  you  have  any 

6  understanding  what  these  notes  have  been  referring 

7  to? 

8  A      Yes,  David  Hale  was  indicted  in  1988,  or 

9  excuse  me,  indicted  in  1993.    I  don't  remember  that 

10  it  was  in  1988  but  that  he  parked  some  assets  that 

1 1  were  not  his,  that  he  borrowed,  quote  unquote,  from 

12  another  account  that  a  friend  of  his  managed,  into 

13  his  account  for  the  purposes  of  making 

14  representations  to  the  SBA  about  what,  how  much 

15  equity  he  had  in  Capital  Management. 

16  Once  they  got  approval  from  the  SBA,  my 

17  understanding  is  that  they  then  moved  the  assets  back 

18  into  the  original  account  of  the  person  and  that  was 

19  what  he  was  indicted  for  in  1993. 

20  Q      The  entry  above  that,  "Susan  got"? 

21  A      "Sued  and  got." 

22 Q      "Got  a  default  judgment  on  Susan 
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1  McDougal."   As  you  sit  here  today,  what  do  you  think 

2  that  was  referring  to? 

3  A      I  think  at  some  point,  I  don't  know.    I 

4  have  some  vague  memory  that  they  sued  Madison 

5  Marketing  or  Master  Marketing  over,  over  the  loan  and 

6  got  a  default  judgment,  but  that  it's  uncollectable. 

7  I  have  some  memory,  some  vague  recollection  that  that 

8  occurred,  but  1  don't  know  that  for  a  fact. 

9  (Recess.) 

10  THE  WITNESS:    Going  on,  still  on  page  8. 

1 1  "Two  months  later,  University  Mall,  bumped  into  BC. 

12  Have  you  heard  what  that  fucking  whore  Susan  has  done 

13  with  the  money?   DH:    I  don't  know  what  he  is  talking 

14  about.    BC:    You  should  talk  to  Jim." 

15  BY  MR.  GIUFFRA: 

16  Q      What  do  you  think  this  was  referring  to? 

17  A      I  think  Jeff  Gerth  was  reporting  that  David 

18  Hale  said  he  bumped  into  Bill  Clinton  at  the 

19  University  Mall;  that  he  says  Bill  Clinton  said  have 

20  you  heard;  that  Hale  said  1  don't  know  what  he, 

21  meaning  Bill  Clinton,  is  talking  about;  and  that  Bill 

22  Clinton  said  that  he,  David  Hale,  should  talk  to  Jim 
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H.  McDougal. 

Q      As  you  sit  here  today,  with  all  the  caveats 
that  your  counsel  has  placed  into  the  record,  what  do 
you  think  this  was  referring  to? 
A      I  don't  have  any  idea. 
Q      This  is  the  so-called  third  conversation? 
A      This  is  the  third  conversation.   I  have  no 
idea.   As  I  sit  here  today,  I  can't  think  of  anything 
that  it  could  relate  to.    What  she  did  with  the 
money. 

Q      The  sentence  beginning  "have  you  heard 
what,"  that  is  supposed  to  be  Clinton? 
A      Yes,  I  think  so. 

Q      And  DH  is  Hale  and  talking  to  Clinton? 
A      Right. 

MR.  NUSSBAUM:    This  is  all  Gerth  saying 
what  Hale  said. 

MR.  GIUFFRA:    I  understand  that.   The 
caveat  is  noted  for  the  record. 

THE  WITNESS:    "McD,  summer  1986,  new 
statement  of  purpose,  McDougal  wanted  to  exchange  new 

statement,  talked  about  real  estate  projects, 
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1  Flowerwood  projects  and  one  other  project." 

2  I  don't  know  what  that  means  today.    I 

3  believe  he  said  that  McDougal,  I  think  David  Hale  was 

4  saying  McDougal  came  to  him  in  the  summer  of  '86, 

5  wanted  to  put  a  new  statement  of  purpose  in  that 

6  would  have  Madison  Marketing  do  certain  things  other 

7  than  advertising  and  marketing,  and  included 

8  something  with  respect  to  real  estate  projects. 
"David  Hale  said  he  didn't  exchange.  July,  21"  -- 

Q      What  does  that  mean? 

A      I  assume  he  didn't  exchange  the  two 
statement  of  purposes  in  the  loan  documents. 

Q      Okay. 

A      "July  21,  1993,  FBI  seized  his  records,  did 
not  get  this,  records  not  at  his  office."   I  assume, 
I  think  he  is  saying  that  they  didn't  get  this  new 
statement  of  purpose  because  it  wasn't  at  his  office, 
so  the  FBI  didn't  get  it.    "Picked  up  Master 
Marketing  file,  but  new  statement  of  purpose  not  in 
file." 

Again,  what  I  just  said,  the  FBI  picked  up 
the  Master  Marketing  file,  but  the  new  statement  of 
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1  purpose  was  not  in  the  file. 

2  "Nothing  due  for  one  year,  letter  from 

3  Susan  McDougal,  cannot  pay.    Lag  in  collections,  puts 

4  lie  to  real  estate  statement." 

5  Q      What  does  that  mean,  what  is  he  referring 

6  to  there? 

7  A      Again,  I  think  he  was  referring  to  that  the 

8  loan  wasn't  due  to  a  year,  at  some  point  he  got  a 

9  letter  from  Susan  saying  she  couldn't  pay.    "Lag  in 

10  collections"  meaning,  I  assume,  advertising, 

1 1  marketing  collections.   "Puts  lie  to  real  estate 

12  statement"  is  probably  ~ 

13  MR.  NUSSBAUM:    "Probably"  and  "assume"  when 

14  you  are  saying  them  to  yourself,  Mr.  Lindsey,  they 

15  are  warnings  to  yourself 

16  BY  MR.  GIUFFRA: 

17  Q      As  you  sit  here  today,  what  do  you  think  it 

18  refers  to? 

19  A      I  think  it  was  saying  she  couldn't  be  in 

20  real  estate  projects  because  you  wouldn't  have  a  lag 

21  in  collection  so  you  could,  I  guess  but  1  think  that 

22  is  what  Hale  was  saying. 


1  Q      Next  one? 

2  A      "Jim,  Susan  pledged  their  share  in 

3  Madison."   I  think  he  told  me  that  because  they 

4  couldn't  pay  when  the  loan  was  due,  they  pledged 

5  shares  of  Madison  to  the  loan. 

6  "Note  from  Jim  McDougal,  Clinton  will  help 

7  out,  page  clipped  to  pledge  document,  FBI  seized."   I 

8  think  he  told  me  that  McDougal  wrote  a  note  that  said 

9  Clinton  would  help  out,  attached  to  the  pledge  of  the 

10  Madison  stock  and  that  the  FBI  had  that. 

1 1  "No  documents  related  to  Clinton  in  DH's 

12  possession." 

13  Q      Let's  go  back.    It  was  your  understanding 

14  from  Gerth  that  there  was  a  document  that  McDougal 

15  had  provided  to  Hale  referencing  Bill  Clinton  that 

16  had  been  seized  by  the  FBI? 

17  A      That  is  my  understanding. 

18  "No  documents  related  to  Clinton  in  David 

19  Hale's  possession."    I  think  he  was  telling  me  that 

20  Hale  had  no  documents  that  referenced  or  related  to 

21  Clinton. 

22  "BC,  HRC  sold  back  their  interest  in 
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1  Whitewater  to  McDougal  for  $1000,  Little  Rock  law 

2  office,  Vince  Foster  represented.   McDougal  asked  for 

3  corporate  track  records.   Foster  was  apologetic." 

4  Q      What  does  this  entry,  "BC,  HRC  sold  back 

5  their  interest  in  Whitewater"  ~  that  makes  sense, 

6  that  is  the  selling  back  of  the  interest  in  the 

7  recent  period? 

8  A      December  of '90. 
Q      December  of  '90.    Then  it  says  something 

law  office? 

A      "Little  Rock  law  office." 

Q      Okay.    1  understand. 

A      "Vince  Foster  represented.   McDougal  asked 
for  corporate  tax  records." 

Q      This  is  at  the  time  of  the  sale? 

A      Right. 

Q      Okay. 

A      "Foster  apologetic.   Jim  Blair  became 
involved  through  a  telephone  call.   90  days  tax 
records  would  be  produced.    Didn't  believe  that  that 
has  happened.   June,  July,  1993,  McDougal  called 
Foster  concerning  records,  left  some  kind  of  message, 


1  subsequent  letter  was  sent  to  Sam  Heuer,  three  years 

2  of  tax  returns,  date  on  tax  returns  after  call  and 

3  transmittal  letter.   Do  not  believe  the  returns  were 

4  filed." 

5  Q      What  is  the  notation  to  the  left? 

6  A      I  can't  read  it. 

7  Q      Is  this  what  Gerth  is  reporting  to  you  or 

8  you  are  now  reporting  to  Gerth? 
A      No,  1  think  this  is  Gerth  reporting  to  me. 

I  didn't  report  to  Gerth  at  all  in  this 
conversation.   1  simply  listened  and  took  notes. 

Q      Do  you  have  any  understanding  as  to  whether 
McDougal  did  try  to  call  Foster? 

A      No. 

Q      Do  you  have  any  understanding  as  to  whether 
any  sort  of  letter  was  sent  to  Sam  Heuer  that  is 
referenced  in  these  notes? 

A      I  think  this  is  a  letter  that  was  sent  with 
the  tax  returns,  but  that  is  what  that  refers  to. 

Q      Sent  by  whom? 

A      Today,  1  think  I  know  that  by  the 
accountant. 
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1  Q      Redden.   R-e-d-d-e-n? 

2  A      Yes,  I  think  so. 

3  Q      Okay.    So  Ms.  Redden  sent  a  letter  in  1993 

4  to  Heuer,  who  was  McDougal's  lawyer? 

5  A      Enclosing  three  years  of  tax  returns. 

6  Okay. 

7  "No  corporation  records  ever  produced. 

8  1987,  '89  HRC,"  then  looks  like  "filed  '90  to  '92. 

9  Where  are  the  records  of  Whitewater.   What  has"  -  I 

10  don't  know  what  the  rest  of  that  is. 

1 1  Q      Let  me  ask  a  question  on  McDougal.   Vince 

12  Foster  never  indicated  to  you  that  McDougal  had 

13  attempted  to  contact  him? 

14  A      No. 

15  Q      Is  it  your  understanding  that  from  just 

16  looking  at  the  notes,  according  to  Gerth  that  the 

17  McDougal  call  was  sometime  in  June,  July  '93? 

18  A      I'm  sorry. 

19  Q      That  the  McDougal  call  to  Foster,  according 

20  to  Gerth,  was  sometime  in  June,  July  '93? 

21  A      Again  ~ 

22 Q      Is  that  what  the  notes  indicate? 
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1  A      I  don't  know.    I  have  June,  July  '93, 

2  McDougal  called  Foster,  but  I  don't  know  how  they 

3  relate  to  each  other. 

4  Q      Okay.   Okay.    The  next,  you  talked  about 

5  that.   What  has,  do  you  think  there  are  some  words 

6  missing  at  the  top  of  page  1 1? 

7  A      I  don't  know.    "Where  are  the  records  of 

8  Whitewater.   What  has."   I  may  have  quit  writing.    He 

9  may  have  gone  on  to  the  next  question  at  that  point. 

10  I  don't  know. 

1 1  Q      Okay. 

12  A      "At  one  time"  -- 

13  MR.  NUSSBAUM:    Do  you  know  what  you  would 

14  have  written  if  you  had  continued  writing?   Go 

15  ahead. 

16  THE  WITNESS:    "At  one  time  box  of  documents 

17  in  Rose  Law  Firm  year  and  a  half  ago." 

18  BY  MR.  GIUFFRA: 

19  Q      Is  that  a  response  or  more? 

20  A      No,  I  think,  no,  no,  none  of  these  are 

21  responses.    I  think  these  are  Jeff  Gerth  talking. 

22  "Vince  Foster  had  done  some  work  for  Jim  McDougal 
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earlier,  somehow,"  I  don't  know  what  that  word  is. 
"If  you  believe  DH,  and  we  do"  —  that  was  Gerth  — 
"was  a  loan  to  Madison  Marketing  ever  repaid. 
Requested  backup.   Any  possible  connection  between 
Whitewater  and  Madison  Guaranty.    Where  money  from 
Whitewater  came  from.    Loan  from  Madison  Guaranty  to 
an  entity,  to  Whitewater." 

I  don't  know  what  the  rest  of  this  is. 
"Whitewater,  $300,000  bank  loans,  $68,000,  Clinton, 
to,"  and  then  a  line,  "000,  McDougal." 

Q      What  does  this  indicate  to  you? 

A      I  have  no  idea.    I  think  he  is  arguing  with 
me  about  the  numbers  that  we  indicated  at  the  time 
that  the  President  had  invested  and  the  number  that 
McDougal  had  invested.    I  think  this  was  some  sort  of 
discussion  that  he  didn't  believe  those  numbers, 
because  in  his  calculations  or  mine,  he  had  come  up 
with  other  numbers. 

Q      Okay. 

A      "Like  to  see  corporate  records.    Whatever 
financial  records  there  are  pertaining  to  Whitewater, 
including  documents  used  by  Jim  Lyons  in  making  their 

64 
recommendations"  ~  "reconstruction,"  excuse  me. 
"What  does  the  President  remember  about  David 
Hale?"   Vince  Foster,  what  happened  to  records,  why 
weren't  they  turned  over  to  McDougal?  Jim  Blair?" 
That  is  it. 

Q      These  were  notations  to  yourself  to  take 
some  action  after  ~ 

A      No. 

Q      Okay. 

A      Those  were  Jeff  Gerth's  questions. 

Q      Okay. 

MR.  KRAVITZ:    You  are  referring  to  the 
notes  on  page  10  and  1 1? 

THE  WITNESS:    Yes.    After  Mr.  Gerth  related 
his  story  to  me,  he  then  wanted  us  to  provide  him 
documents,  records,  information,  and  I  wrote  down 
what  he  wanted. 

BY  MR.  GIUFFRA: 

Q      Did  you  ever  ascertain  whether  the  loan  to 
Master  Marketing  was  ever  repaid? 

A      What  loan  to  Master? 

Q      Madison  Marketing. 
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1  A      What  loan? 

2  Q      I'm  reading  the  notes.    Says  it  was  the 

3  loan  ~  "was  the  loan  to  Madison  Marketing  ever 

4  repaid?"  Page  1 1 . 

5  A      Well,  sitting  here  today,  I  can't  tell  you 

6  what  loan  we  are  talking  about.    Again,  if  you  go 

7  back,  there  is  a  reference  to  $7500.    There  is  also  a 

8  reference,  also  obviously  a  $300,000  loan.    I  can't 

9  tell  you  today  ~  I  can  tell  you  today  I  don't 

10  believe  that  the  $300,000  loan  from  Capital 

1 1  Management  to  Madison  Marketing  was  ever  repaid.   In 

12  fact,  I  think  I  said  they  sued  and  got  a  default 

13  judgment.   You  might  look  at  this  document  that  you 

14  showed  me  earlier  from  Jim  Lyons  to  determine  whether 

15  the  $7500  ever  went  back. 

16  (Discussion  off  the  record.) 

17  THE  WITNESS:    I  can't  tell  from  this,  there 

18  is  a  reference  to  a  $25,000  payment  to  McDougal  with 

19  some  reference  that  that  was  distributed  by  McDougal 

20  to  various  entities.   And  then  there  is  a  note  F, 

21  that  suggests  some  sort  of  adjustment,  but  I  can't 

22  tell  from  that  whether  it  was,  whether  that  $7500  was 
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1  repaid  or  not. 

2  BY  MR.  GIUFFRA: 

3  Q      Then  the  reference  on  page  12,  "Vince 

4  Foster,  what  happened  to  records,  why  weren't  they 

5  turned  over  to  McDougal?" 

6  MR.  NUSSBAUM:    Could  I  raise  something 

7  else?  I  haven't  previously  made  this  objection.    I'm 

8  been  trying  desperately  not  to  make  any.    We  produced 

9  this  document  yesterday.   You  wanted  him  to  go 

10  through  it  to  tell  you  what  he  said.    He  has  now  done 

1 1  that. 

12  As  I  look  through  the  section  of  the 

13  resolution  that  we  are  supposed  to  be  here  talking 

14  about  today,  it's  not  clear  to  me  which  of  these 

15  letters  A  through  E  this  all  fits  under.    We  are 

16  supposed  to  be  here,  I  thought,  talking  about 

17  Resolution  Trust  Corporation  and  various  subsets  of 

18  issues  relating  to  that.    And  we  are  talking  about 

19  anything  but. 

20  MR.  GIUFFRA:    Well,  the  reason  I'm  asking 

21  about  these  issues,  I  can  show  you  how  they  do  relate 

22  to  (b)(2).    The  issue  in  (b)(2)  is  what  information 
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1  the  White  House  had,  one  of  the  issues  is  what 

2  information  they  had  that  was  contained  in  the 

3  criminal  referral. 

4  To  the  extent  information  the  White  House 

5  had  was  from  what  reporters  told  them  as  to  opposed 

6  to  what  was  learned  from  the  RTC,  I  think  that  is 

7  relevant.   In  fact,  Mr.  Lindsey's  testimony  in  1994, 

8  I  believe  he  said  that  his  knowledge  of  these  matters 

9  was  originally  from  the  press  accounts. 

10  MR.  NUSSBAUM:    Well,  of  course,  I  trust 

1 1  that  you  would  not  believe  there  is  anything  improper 

12  or  illegal  about  having  a  reporter  tell  you  what  he 

13  or  she  has  learned. 

14  MR.  GIUFFRA:    Absolutely  not. 

15  MR.  NUSSBAUM:    What  I  thought  this  was 

16  about  was  whether  the  White  House  learned  improperly 

17  that  it  wasn't  supposed  to  know  from  a  government 

18  agency  that  was  doing  an  investigation.   You  haven't 

19  asked  about  that.    I  don't  know,  perhaps  you  can  tell 

20  me  which  one  of  these  A  through  E  this  line  of 

21  questioning  now  fits  in. 

22 I  thought  it  would  be  helpful  to  you  to 
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1  know  what  Mr.  Lindsey's  notes  said.    He  gave  you  a 

2  primer  on  the  whole  issue  now,  for  no  charge.   But  it 

3  seems  to  me  now  that  you  are  beyond  the  scope  of  what 

4  we  are  prepared  for. 

5  MR.  GIUFFRA:    The  question  I'm  asking  right 

6  now,  what  happened  to  the  records,  Vince  Foster,  why 

7  weren't  they  turned  over  to  McDougal,  I  can  easily 

8  fit  within  (b)(1),  which  is  the  Vince  Foster 

9  document-handling  issue. 

10  MR.  NUSSBAUM:    That  came  and  went. 

1 1  MR.  GIUFFRA:   No,  it  didn't  because  I  can 

12  take  the  position,  and  I  will,  that  we  didn't  get 

13  this  document  until  now  and  I  think  the  document 

14  arguably  was  called  for  back  in  —  last  summer.   Now 

15  the  document  may  have  been  in  Mr.  Lindsey's  personal 

16  possession  as  opposed  to  White  House  possession, 

17  which  presents  a  whole  different  issue  but  the 

18  committee  has  not  closed  off  any  discussion  about  the 

19  document-handling  issue. 

20  MR.  NUSSBAUM:    I  will  tell  you  now  if  you 

21  are  going  to  use  that  document  to  ask  questions  about 

22  (b)(1),  I'm  going  to  instruct  him  not  to  answer.   If 
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1  you  want  to  play  that  game,  we  can  do  that.    We  are 

2  here  to  talk  about  (b)(2)  A  through  E. 

3  If  you  think  getting  that  document 

4  yesterday  allows  you  to  go  back  into  issues  that  you 

5  went  through  in  (b)(1),  I'm  going  to  instruct  him  not 

6  to  answer.   It's  as  simple  as  that.    Decide  how  you 

7  want  to  use  your  time. 

8  MR.  GIUFFRA:    I  have  no  intention  of  going 

9  back  into  (b)(1)  in  any  kind  of  -- 

10  MR.  NUSSBAUM:    You  just  said  you  did. 

1 1  MR.  GIUFFRA:    All  I  want  to  know  is,  okay, 

12  this  is  notation,  "Vince  Foster,  what  happened  to 

13  records,  why  weren't  they  turned  over  to  McDougal." 

14  It  raises  the  question,  well,  did  Vince  Foster  have 

15  certain  documents  in  his  office  relating  to 

16  Whitewater  that  either  they  were  supposed  to  be 

17  turned  over  to  McDougal  or  they  have  disappeared? 

18  Okay.    If  you  want  to  tell  Mr.  Lindsey  not 

19  to  answer  that  question,  I  think  from  the  standpoint 

20  of  Mr.  Lindsey,  the  White  House,  that  is  not  a  very 

21  usefiil  thing  to  do. 

22  MR.  IVEY:    Are  we  on  the  record? 
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1  MR.  GIUFFRA:    Yes.    1  want  to  ask  him  one 

2  or  two  questions  and  go  on. 

3  MR.  NUSSBAUM:    You  asked  him  to  read  the 

4  notes  and  he  did.    He  went  a  step  further  and  asked 

5  what  they  mean  to  him.    He  did  it.    Those  notes  take 

6  in  a  whole  lot  more  territory  than  what  we  understood 

7  we  were  here  for  today.    I  let  you  do  it.    If  you  are 

8  now  going  to  use  those  notes  as  a  jumping-off  point 

9  to  have  a  general  discussion  about  anything  you  think 

10  has  to  do  with  Whitewater  as  opposed  to  RTC,  it's  not 

11  going  to  happen.    It's  going  to  stop. 

12  MR.  GIUFFRA:    I  have  no  intention  of  doing 

13  that. 

14  MR.  NUSSBAUM:    That  is  what  we  are  doing 

15  now. 

16  MR.  GIUFFRA:    No,  I'm  asking  about  Vince 

17  Foster,  what  happened  to  records,  why  weren't  they 

18  turned  over  to  McDougal.   That  is  the  only  thing  I'm 

19  asking  about  right  now.    That  is  the  pending 

20  question. 

21  MR.  NUSSBAUM:    The  pending  question  comes 

22  under  (b)(1),  which  we  are  not  here  for.    We  have 
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1  already  testified  both  here  and  before  the  Senate  on 

2  (b)(1).    We  are  here  for  (b)(2),  A  through  E. 

3  MR.  GIUFFRA:    Can  we  go  off  the  record? 

4  (Discussion  off  the  record.) 

5  BY  MR.  GIUFFRA: 

6  Q      With  reference  to  "Vince  Foster,"  arrow, 

7  "what  happened  to  records,"  does  that  refer  to 

8  Whitewater  records,  or  does  that  refer  to  the  tax 

9  records? 

10  A      That  refers  to  the  corporate  Whitewater 

1 1  records  that  were  requested  in  December  of  1992. 

12  Q      Then  why  weren't  they  turned  over  to 

13  McDougal,  that  indicates  that  Vince  Foster  had  the 

14  corporate  records  in  his  possession  and  was  supposed 

1 5  to  turn  them  over? 

16  A      No,  I  don't  believe  ~ 

17  MR.  NUSSBAUM:    Wait,  I  object.    What 

18  indicates?  This  is  Gerth  talking  about  what  somebody 

19  tells.    Indicates  from  whom  or  to  whom?    1  don't  know 

20  what  that  means. 

21  MR.  KRAVITZ:    Aren't  these  questions  Gerth 

22  asked  Mr.  Lindsey? • 
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1  THE  WITNESS:    Yes.    Mr.  Foster  was  at  a 

2  closing  in  December  of  1992  in  which  McDougal  asked 

3  for  the  corporate  records  of  Whitewater.   Mr.  Gerth' s 

4  understanding  was  Mr.  McDougal  had  not  received  those 

5  documents  and  was  asking  me  if  I  knew  what  happened 

6  to  them  and  why  they  weren't  turned  over  to 

7  McDougal. 

8  I  don't  know  what  happened  to  them.    1 

9  don't  know  why  they  weren't  turned  over  to  McDougal. 

10  I  certainly  don't  know  whether  they  were  in  Vince 

1 1  Foster's  office.   I  know  I  have  no  idea  what  was  in 

12  Vince  Foster's  office. 

13  BY  MR.  GIUFFRA: 

14  Q      And  you  never  took  any  steps  to  try  to 

15  answer  this  question? 

16  A      No.    Well,  no. 

17  Q      Well,  do  you  want  to  modify  the  answer  of 

18  no? 

19  MR.  NUSSBAUM:    He  said  "well." 

20  BY  MR.  GIUFFRA: 

21  Q      So  your  answer  is  no? 

22  A      Well,  no.    Apparently,  on  9/20,  at  2:30  I 
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1  spoke  with  Jim  Blair,  based  on  this  other  note,  and  I 

2  wrote  down  "corporate  records,  demand." 

3  Q      We  will  go  through  those  notes  next. 

4  A      Well,  okay.    But  again,  okay. 

5  MR.  KRAVITZ:    Where  were  you  reading  from? 

6  THE  WITNESS:    The  second  to  the  last  page. 

7  BY  MR.  GIUFFRA: 

8  Q      Immediately  above  the  Vince  Foster  notation 

9  it  says  "what  does  the  President  remember  about  David 

10  Hale."   Following  your  conversation  with  Mr.  Gerth, 

1 1  did  you  ask  the  President  what  he  remembered  about 

12  David  Hale? 

13  MR.  NUSSBAUM:    Let  me  object  on  a  number  of 

14  grounds,  one  of  which  is  if  you  had  this  conversation 

15  with  the  President  in  the  role  of  an  attorney  to  the 

16  President,  then  I  don't  believe  Mr.  Lindsey  can 

17  answer  that  question;  the  conversation  is 

18  privileged. 

19  Second,  as  I  suspected,  it  wasn't  just  one 

20  question  you  wanted  to  ask.    If  you  are  now  going  to 

21  take  him  through  this  to  fmd  out  what  he  did  on 

22  this,  it's  beyond  the  scope  of  this  deposition.    He 
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1  is  not  going  to  talk  about  it.    We  are  here  to  talk 

2  about  (b)(2),  A  through  E,  that  is  what  you  told  me. 

3  I  can  play  your  voice  mail  back.   I  was  smart  enough 

4  to  save  it.    We  can  dial  into  my  voice  mail;  you  can 

5  hear  your  own  voice  telling  me  what  this  is  about. 

6  That  is  what  we  are  here  for.    Please  restrict  your 

7  requests  to  that. 

8  (Recess.) 

9  BY  MR.  GIUFFRA: 

10  Q      Mr.  Lindsey,  following  your  meeting  with 

1 1  Mr.  Gerth,  did  you  ask  the  President  what  he 

12  remembered  about  David  Hale? 

13  A      Not  in  that  fashion.    I  asked  him  whether 

14  or  not  he  had  any  conversation  with  David  Hale  about 

15  this  loan  that  David  Hale  was  claiming  that  he 

16  encouraged  David  Hale  to  make  to  the  McDougals  and  he 

17  said  he  had  not. 

18  Q      Did  he  say  anything  further  about  this 

19  allegation  of  the  conversation  with  McDougal  and 

20  Hale? 

21  A      McDougal  and  Hale?  No.    He  said  he  did  not 

22  believe  he  had  any  conversation  with  David  Hale 
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1  related  to  any  of  that. 

2  Q      Did  the  President  say  he  remembered 

3  anything  about  David  Hale? 

4  A      I  didn't  ask  him. 

5  Q      Did  you  take  any  other  steps  to  find  out 

6  more  about  David  Hale? 

7  A      Well,  yes.    About  David  Hale? 

8  Q      Yes. 

9  A      At  some  point,  the  issue  came  up  whether  or 

10  not  Bill  Clinton  had  appointed  David  Hale  to  the 

1 1  municipal  judgeship  and  Clinton  couldn't  remember,  so 

12  I  tried  to  figure  out,  find  out  whether  or  not  the 

13  President,  whether  or  not  the  President  had  appointed 

14  David  Hale,  and  the  answer  is  --  ultimately  the 

15  answer  is  no,  he  did  not.    Frank  White  appointed 

16  David  Hale  to  the  municipal  judgeship. 

17  Q      Did  the  President  indicate  to  you  that  he 

18  knew  who  David  Hale  was? 

19  A      Oh,  yes.    Again,  to  the  same  extent  I  knew 

20  who  David  Hale  was  and  is.    But  again,  you  say  did  he 

21  indicate  that  to  me.    That  wasn't  a  question.    I 

22  asked  him,  so  he  didn't  indicate,  he  knew  who  David 
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1  Hale  was. 

2  Q      Let  me  show  you  BL  11270.    Is  this  a 

3  document  you  created? 

4  A      1  think  my  secretary  did. 

5  Q      This  reflects  what,  this  document? 

6  A      My  trying  to  find  out  who  appointed  David 

7  Hale.   David  Hale  was  a  municipal  judge.   The  Supreme 

8  Court  threw  out  our  municipal  court  system.    I  can't 

9  remember,  I  don't  know,  I  don't  remember  why  but  they 

10  threw  out  our  municipal  court  system.   The  Arkansas 

1 1  legislature  reenacted  it,  constitutionally,  and  at 

12  some  point  somebody  appointed  David  Hale  to  this  seat 

13  he  used  to  have,  and  that  he  then  would  run  for 

14  again,  and  the  question  was  who  had  appointed  him. 

15  Betsy's  thought  was,  based  on  that  note, 

16  was  that  perhaps  Clinton  had  appointed  him.    Further 

17  research  found  out  and  indicated  that  Bill  Clinton 

18  had  not,  that  Frank  White  had.    So,  but  there  were  a 

19  lot  of  stories  in  the  paper  about  David  Hale  who  Bill 

20  Clinton  had  appointed  to  a  judgeship  was  indicted  and 

2 1  I  was  trying  to  find  out  if  in  fact  that  was  true. 

22  I  asked  the  President.   The  President 
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1  indicated  he  had  no,  he  didn't  know,  he  didn't 

2  remember  whether  he  had  or  hadn't,  so  I  did  some 

3  research  to  try  to,  I  asked  several  people  to  find 

4  out  if  they  could  figure  out  what  had  happened. 

5  Q      Did  you  ever  speak  to  Mr.  Hubbell  about 

6  David  Hale? 

7  A      Not  that  I'm  aware  of. 

8  Q      Did  you  --  strike  that. 

9  Okay.    Following  your  conversation  or 

10  meeting  with  Mr.  Gerth,  did  you  then  contact  Jim 

1 1  Blair? 

12  A      Must  have.    I  don't  remember  it  but  there 

13  is  a  note  that  reflects  1  did. 

14  Q      Let's  go  through  the  Jim  Blair  notes. 

15  A      Okay. 

16  Q      They  are  shorter  than  the  other  ones, 

17  fortunately  for  all  of  us. 

18  A      "Jim  Blair.    McDougal  called  Heuer  to  tell 

19  him  Hale  had  been  to  see  him.    McDougal  told  Heuer 

20  that  Hale  had  'tried  to  get  him  to  fabricate  story 

21  about  BC  and  JGT.'" 

22  Q      What  does  this  indicate?  This  is  BL  11730, 
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1  BL  11731. 

2  A      Again,  1  don't  know  much  more  than  what  it 

3  says.   Jim  Blair  told  me  that  McDougal  had  called  Sam 

4  Heuer,  who  is  McDougal's  lawyer,  to  tell  him,  Heuer, 

5  that  Hale  had  been  to  see  him,  McDougal.   McDougal 

6  told  Heuer  that  Hale  had  tried  to  get  him  to 

7  fabricate  a  story  about  Bill  Clinton  and  Jim  Guy 

8  Tucker.   Okay,  then  the  next  note  - 

9  Q      Hale  tried  to  get  McDougal  to  fabricate  the 

10  story? 

1 1  A      Right.    "Him"  being  McDougal.    "Gerth  tried 

12  to  get  Sam  Heuer  to  tell  him,"  Gerth,  "where  McDougal 

13  was.    Heuer  wouldn't.    Heuer  asked  Brent  Bumpers 

14  whether  indictment,"  then  1  have  "against  Hale,  not 

15  McDougal." 

16  Q      Okay,  let's  stop  for  a  second.    Who  is 

17  Brent  Bumpers? 

18  A      Brent  Bumpers  is  an  assistant  U.S. 

19  Attorney. 

20  Q      In  the  eastern  district  of  Arkansas? 

21  A      Correct,  in  Little  Rock. 

22  Q      He  is  the  son  of  Dale  Bumpers? 
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1  A      Correct. 

2  Q      Since  January  20,  1993,  have  you  spoken  to 

3  Brent  Bumpers?   Do  you  know  Brent  Bumpers? 

4  A      Yes,  I  know  Brent  Bumpers.    About  anything 

5  of  substance,  no,  whether  or  not  I  have  passed  him 

6  and  seen  him  and  said  hello,  I  have  not  had  a 

7  substantive  conversation  with  Brent  Bumpers. 

8  Q      Has  Brent  Bumpers  called  your  office? 

9  A      Not  that  I'm  aware  of.    "Agreement:   We 

10  would  prepare,  McDougal  would  file"  — 

1 1  Q      Wait  a  minute.   This  indicates  that  Heuer, 

12  who  was  McDougal's  lawyer,  had  asked  Brent  Bumpers, 

13  who  works  in  the  eastern  district  of  Arkansas  U.S. 

14  Attorney's  office,  whether  an  indictment  was  pending 

15  against  Hale  but  not  McDougal? 

16  A      Again,  I  don't  remember  the  conversation. 

17  There  are  dashes.    Whether  indictment,  dash  against 

18  Hale,  not  McDougal,  whether  you  can  run  that  together 

19  and  say  whether  there  is  indictment  against  Hale  and 

20  not  McDougal,  1  cannot  say.    1  don't  remember  what 

21  Jim  Blair  told  me.    All  I  have  is  a  note.   Okay. 

22 Q      Since  January  20,  1993,  do  you  have  any 
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1  understanding  as  to  whether  Brent  Bumpers  has  spoken 

2  with  any  member  of  the  White  House  staff  with  regard 

3  to  anything  having  to  do  with  McDougal,  Hale, 

4  Whitewater,  Madison? 

5  A      Not  that  I'm  aware  of 

6  Q      Who  is  Marsha  Scott? 

7  A      Marsha  Scott  is  a  deputy  assistant  to  the 

8  President. 

9  Q      Do  you  know  whether  or  not  Marsha  Scott 

10  knows  Brent  Bumpers? 

11  A      I  do  not  know  that. 

12  Q      Have  you  ever  spoken  to  —  strike  that. 

13  Since  January  20,  1993,  have  you  ever 

14  spoken  to  Marsha  Scott  about  matters  relating  to 

15  Whitewater  or  Madison? 

16  MR.  NUSSBAUM:    Can  I  object  again.   I  don't 

17  want  to  reraise  this  whole  issue.    You  asked  the  line 

18  of  questions  that  you  have  said  you  were  going  to 

19  ask.   Mr.  Lindsey  answered  them.    Could  you  at 

20  least  —  I'm  sure  there  is  some  connection  between 

21  this,  Marsha  Scott  and  Whitewater  Madison  and  the  RTC 

22  stuff  but  it's  not  apparent  to  me. 
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1  Would  you  help  me  out  here. 

2  MR.  GIUFFRA:    Why  doesn't  he  just  answer  my 

3  first  general  question. 

4  MR.  NUSSBAUM:    That  is  my  objection. 

5  MR.  GIUFFRA:    I  think  the  question  as  posed 

6  is,  falls  within  (b)(2),  evidence  before  the 

7  committee,  which  I  don't  want  to  get  into  right  now 

8  with  Mr.  Lindsey,  establishes  that  it's  relevant. 

9  MR.  NUSSBAUM:    You  see,  I  could  take  your 

10  word  for  that  all  day,  but  the  problem  is  I  don't 

1 1  know  what  you  are  thinking,  I  don't  want  to  slow  this 

12  down. 

13  MR.  GIUFFRA:    This  may  be  the  problem  with 

14  trying  to  be  accommodating  and  giving  you  a  sense  of 

15  what  we  would  and  wouldn't  be  dealing  with.    That  is 

16  why  I  phrased  the  question  in  terms  of  since  January 

17  20,  1993,  talking  about  since  he  became  a  White  House 

18  employee  and  she  was  at  the  White  House. 

19  MR.  NUSSBAUM:    Are  you  representing  to  me 

20  there  is  some  connection  between  this  question  and 

21  what  answer  he  might  give? 

22 MR.  GIUFFRA:    Yes. 
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1  MR.  NUSSBAUM:    And  the  matters  involving 

2  the  Resolution  Trust  Corporation  that  are  the  subject 

3  of  section  2A  through  E  of  the  resolution? 

4  MR.  GIUFFRA:    Absolutely. 

5  MR.  IVEY:    You  could  reference  the 

6  questions  to  the  criminal  referrals,  reference  it  to 

7  Hale,  reference  it  to  CNS,  the  U.S.  Attorney. 

8  MR.  GIUFFRA:    I  will  reference  it  to  the 

9  criminal  referral  matter. 

10  MR.  KRAVITZ:    Repeat  the  question. 

11  BY  MR.  GIUFFRA: 

12  Q      Since  January  20,  1993,  have  you  discussed 

1 3  Whitewater/Madison  with  Marsha  Scott? 

14  A      That  is  so  broad. 

15  MR.  IVEY:    That's  the  same  question. 

16  MR.  GIUFFRA:    Let's  go  off  the  record. 

17  (Discussion  off  the  record.) 

18  MR.  KRAVITZ:    I  don't  know  what  the  pending 

19  question  is. 

20  BY  MR.  GIUFFRA: 

21  Q      Since  January  20,  1993,  have  you  discussed 

22  matters  relating  to  Whitewater/Madison  with  Marsha 
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1  Scott? 

2  A      I  think  the  answer  is,  the  substance  of  it, 

3  no.    I  mean,  Marsha  Scott  is  a  friend  of  mine. 

4  Obviously  we  talk  a  lot  about  my  situation  and  what  I 

5  have  gone  through  for  the  last  two  years.   So  that 

6  could  be  discussing  Whitewater/Madison,  though  I 

7  don't  believe  so. 

8  But  if  you  are  asking  me  whether  or  not  we 
have  had  substantive  conversations  about  the 
underlying  facts  of  it,  not  the  political 
implications,  the  toll  on  people  in  Arkansas,  all  the 
sort  of  human  aspects  of  Whitewater,  I  think  the 
answer  is  no.   At  least  I  don't  recall  a  substantive 
conversation  about  the  underlying  merits  of  the 
matter. 

Q      Do  you  recall  any  conversations  about 
anything  having  to  do  with  RTC  criminal  referrals, 
David  Hale,  let's  do  RTC  criminal  referrals? 

A      I  don't  believe  so.    Again,  other  than  just 
in  general  about  the  stories  in  the  paper,  and  the 
effect  it's  having  on  people  and  the  effect  it's 
having  on  me.    Other  than  those  sorts  of 


1  conversations,  if  you  are  asking  me  did  we  sit  down 

2  and  talk  about  who  did  what  when,  where,  I  don't 

3  believe  so. 

4  But  again,  I  have  had  a  lot  of 

5  conversations  with  Marsha  over  the  last  three  years, 

6  and  I  certainly  wouldn't  testify  to  you  that  I  have 

7  never  discussed  with  her  Whitewater  or  Madison. 

8  Q      Has  Marsha  Scott  ever  communicated  to  you 

9  information  she  gathered  from  some  other  source 

10  relating  to  Madison/Whitewater? 

11  A      I  don't  believe  so.    Let  me  say  that  with 

12  the  caveat,  I'm  saying  I  don't  remember.   If  you  then 

13  said  well,  did  she  say  X  to  you,  there  might  be,  it 

14  might  trigger  a  memory  but  my  general  memory  is  no. 

15  Q      Do  you  have  any  understanding  as  to  whether 

16  Ms.  Scott  is  acquainted  with  any  person  who  is 

17  employed  by  the  U.S.  Attorney's  office  for  the 

1 8  eastern  district  of  Arkansas? 

19  MR.  KRAVITZ:    At  what  time? 

20  BY  MR.  GIUFFRA: 

21  Q      During  1993. 

22  A      If  she  is  acquainted  with  anyone?   I  think 
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1  people  I  know,  well,  no,  I  don't  know.    The  only 

2  people  I  know  that  work  there  are  Brent  Bumpers, 

3  Paula  Casey  and  Fletcher  Jackson.    1  don't  know  that 

4  she  knows  any  of  those  three. 

5  Q      How  do  you  know  Fletcher  Jackson? 

6  A      Fletcher  Jackson  has  been  a  long-time 

7  deputy  assistant  U.S.  Attorney.    I  don't  know 

8  Fletcher  Jackson.   As  I  said,  1  think  I  said  if  he 

9  walked  in  here,  I  wouldn't  be  able  to  recognize  him 

10  but  Fletcher  Jackson  is  a  name  that  has  been  around, 

1 1  involved  in  this  and  around  the  U.S.  Attorney's 

12  office  for  a  long  time. 

13  0      Let's  go  to  the  notes. 

14  MR.  KRAVITZ:    Make  it  clear  on  the  record 

15  what  you  are  going  back  to. 

16  BY  MR.  GIUFFRA: 

17  Q      BL  11730. 

18  A      "Agreement,  we  would  prepare  and  McDougal 

19  would  file.    Corporate  records  demand,  1990,  1992  tax 

20  return,  60  days,  90  days." 

21  Q      What  does  this  refer  to? 

22 A      I  think  I  was  asking  him  back  related  to 
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1  whether  or  not  there  was  an  agreement  that  we  would 

2  prepare  the  tax  returns  and  he  was  telling  me  why. 

3  There  was  agreement  that  we  would  prepare  them  and 

4  that  McDougal  would  file  them. 

5  The  1990,  1992,  going  back  up,  I  think  are 

6  the  tax  returns  we  are  talking  about.    I  think  the  60 

7  to  the  90  days  was  the  time  frame  they  thought  it 

8  would  take  to  get  that  done.   This  is  dated  from 

9  December  of '92. 

10  Q      The  reference  to  "coiporate  records 

1 1  demand,"  what  does  that  refer  to? 

12  A      I'm  speculating.    I  think  he  said  that 

13  McDougal  asked  for  the  corporate  records  at  that 

14  meeting,  which  is  consistent  with  what  Gerth  had 

15  said.    Then  it  says  "second  call" — 

16  Q      Just  so  I  can  make  sure.    This  is  a  meeting 

17  that  McDougal's  lawyer  had  with  Blair  or  McDougal  had 

18  with  Blair? 

19  A      It's  neither. 

20  Q      Or  is  this  the  closing? 

21  A      This  is  the  closing,  where  Blair  was  -- 

22  Q      Where  Foster  was  present? 
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1  A      Foster  was  present  because  Blair  couldn't 

2  get  out  of  Fayetteville.   "Second  call"  I  don't  know 

3  whether  that  means  my  second  call  to  Blair  or  Blair 

4  calling  me  back.    "Sam  Heuer  called  Claudia  Reilly, 

5  letter  of  transmittal"  ~ 

6  Q      Who  is  Claudia  Reilly? 

7  A      Claudia  Reilly  is  the  wife  of  a  former 

8  lieutenant  governor  of  Arkansas,  Bob  Reilly,  who  is  a 
close  personal  friend  of  Jim  McDougal.    In  fact  he 
lived,  the  trailer  he  lives  on  may  be  on  their 
property  in  Arkadelphia.   After  he  was  lieutenant 
governor  he  went  back  to  teaching  in  Arkadelphia. 

"Letter  of  transmittal  from  accountant 
dated  two  or  three  days  before  the  returns  are 
filed."    "Returns  prepared  for  McDougal  to  file, 
given  to  McDougal,  doesn't  know  whether  McDougal 
filed  return." 

I  must  tell  you,  on  reflection,  1  think 
"before  the  returns  are  filed"  is  probably  not 
correct.   I  think  this  is  a  reference  to  the  letter 
on,  the  transmittal  letter  predates  where  the 

accountant  signed,  signs  and  dates  the  return,  and 
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1  that  goes  back  to,  again,  to  a  reference  in  Gerth's 

2  "tax  return,  date  on  tax  return  after  call  and 

3  transmittal  letter." 

4  So  again,  I  was  trying,  I  think,  again,  I 

5  probably  said  do  you  know  anything  about  the  date, 

6  being  before  the  date,  and  I  think  he  was  telling  me 

7  that  the  transmittal  letter  date  is  two  or  three  days 

8  before  the  return  date  and  that  we  prepared  for 

9  McDougal  to  file.    "Give  it  to  McDougal.   Doesn't 

10  know  whether  McDougal  filed  returns.    Fletcher 

1 1  Jackson  in  charge  of  case,  immunity  leaked." 

12  Q      What  does  this  refer  to? 

13  A      I  don't  remember.   Again,  I  can  speculate 

14  that  Fletcher  Jackson  ~ 

15  MR.  NUSSBAUM:    Don't  speculate. 

16  BY  MR.  GIUFFRA: 

17  Q      What  would  be  your  understanding  of 

18  reading,  from  looking  at  your  notes  now? 

19  A      Again,  looking  at  my  notes,  1  don't  know 

20  what  he  was  saying  to  me. 

21  Q      You  have  absolutely  no  understanding  as  to 

22  what  this  may  refer  to? 
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1  A      I  can  ~ 

2  Q      Why  don't  you  speculate  and  you  can  say 

3  it's  speculation. 

4  MR.  NUSSBAUM:    Don't  speculate.  You  are 

5  responsible  for  what  you  say.    I  would  advise  the 

6  witness  he  is  not  here  to  speculate.   He  either  knows 

7  or  he  doesn't. 

8  THE  WITNESS:    I  think  I  do  know  that 

9  Fletcher  Jackson  was  handling  the  Hale  case.   I  don't 

10  know  if  I  knew  it  at  the  time.    I  have  no  idea  what 

1 1  "immunity  leaked"  references.   I  do  know  now  that 

12  Hale  sought  immunity  and  whether  or  not  that  was 

13  the  ~  Hale  leaked  the  fact  that  he  had  sought  and 

14  did  not  get  immunity,  could  be  a  reference  to  that. 

15  But  I  frankly  can't  tell  you  that. 

16  BY  MR.  GIUFFRA: 

17  Q      Did  Mr.  Blair  indicate  to  you  that  he  had 

18  spoken  to  Fletcher  Jackson? 

19  A      No. 

20  Q      Do  you  know  whether  Mr.  Heuer  had  spoken  to 

21  Fletcher  Jackson? 

22  A      No. 
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1  Q      Do  you  know  whether  ~  strike  that. 

2  Do  you  have  any  knowledge  as  to  whether 

3  anybody  in  the  Clinton  administration  spoke  to 

4  Fletcher  Jackson? 

5  A      I  know  of  no  one  that  spoke  to  Fletcher 

6  Jackson.    "McDougal  might  become  target."    I  think 

7  this  is  again  Blair  telling  me.    "Blair  heard  that 

8  $300,000  had  been  deposited  in  McDougal's  account, 

9  jumped  pretty  high."    I  have  no  idea  what  "jumped 

10  pretty  high"  means.    1  don't  know  whether  McDougal 

1 1  jumped  pretty  high  or  that  Blair  jumped  pretty  high. 

12  Q      Somebody  was  jumping? 

13  A      Somebody  jumped  pretty  high. 

14  Q      I  would  like  to  take  you  through  some 

15  documents  we  received  from  the  White  House,  Bates 

16  number  S  7764,  dated  April  29,  1993. 

17  A      Okay. 

18  Q      Do  you  have  any  recollection  as  to  what 

19  that  might  be  about? 

20  A      No. 

21  Q      It's  a  call  from  Mr.  Altman? 

22  A      Yes. 
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1  Q      Just  so  the  record  is  clear,  the  reason  I'm 

2  asking  these  questions,  these  records  1  don't  believe 

3  were  available  to  the  committee  back  in  1994. 

4  A      That  is  interesting. 

5  Q      It  says  "call  Roger  Altman,  received 

6  message  yesterday,  anxious  to  speak  to  you  today." 

7  THE  WITNESS:    Do  we  know  who  -- 

8  MR.  NUSSBAUM:    There  is  no  question 

9  pending. 

10  MR.  KRAVITZ:    1  don't  know  what  "S"  means. 

1 1  Do  you  know  what  "S"  means?  The  prefix? 

12  MR.  GIUFFRA:    The  "S"  means  Senate.  That 

13  is  just  a  Bates  number. 

14  THE  WITNESS:   One  of  your  Bates  numbers. 

15  MR.  GIUFFRA:    It's  a  White  House  Bates 

16  number. 

17  (Discussion  off  the  record.) 

18  BY  MR.  GIUFFRA: 

19  Q      Do  you  know  a  man  named  John  Flake? 

20  A      Yes. 

21  Q      Who  is  John  Flake? 

22 A      A  real  estate  developer,  businessman,  in 


1  Little  Rock. 

2  Q      Is  he  someone  who  is  a  friend  of  yours? 

3  A      Yes  and  no.    John  Flake  and  1  were  in  Cub 

4  Scouts  together.    His  mother  was  our  den  mother.    He 

5  and  I  are  the  same  age  and  we  went  through  school 

6  together.   So  in  that  sense,  John  Flake  and  I  have 

7  been  and  are  friends.    I  do  not  see  John  Flake  either 

8  socially  or  have  any  business  connections  with  him. 

9  Q      There  are  a  number  of  phone  calls  in  your 

10  call  list  that  has  been  produced  to  the  committee, 

1 1  calls  with  Mr.  Flake.   Do  you  have  any  recollection 

12  as  to  what  those  calls  might  have  been  about? 

13  A      I  believe  it  had  to  do  with  an  appointment 

14  to  some  federal  board.    But  1  can't  tell  you  which 

15  board  he  was  interested  in  being  appointed  to. 

16  Q      Have  you  ever  heard  of  an  investment  called 

17  Campobello  Island  that  Mr.  McDougal  put  together? 

18  A      Absolutely.   Also  heard  about  it  from 

19  Roosevelt. 

20  Q      Were  you  aware  Mr.  Flake  was  an  investor  in 

21  Campobello? 

22  A      I  don't  believe  so. 
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1  Q      He  never  told  you  he  was  an  investor  in 

2  that? 

3  A      I  don't  believe  so. 

4  Q      Do  you  have  any  understanding  as  to  whether 

5  or  not  Mr.  Flake  was  referenced  ~  strike  that. 

6  Did  you  ever  discuss  any  —  have  you  ever 

7  discussed  anything  having  to  do  with 

8  Madison/Whitewater  with  Mr.  Flake? 

9  A      I  don't  believe  so.    I  believe  the  only 

10  conversation  I  have  had,  had  to  do  with  —  I  can't 

1 1  remember  what  board  it  was,  but  his  desire  to  be 

12  appointed  to  some  board. 

13  Q      Do  you  have  any  understanding  as  to  whether 

14  Mr.  Flake  is  referenced  in  any  RTC  criminal 

1 5  referrals? 

16  A      No. 

17  Q      Relating  to  Madison? 

18  A      No. 

19  Q      Show  you  a  document  bears  Bates  number 

20  S  7771. 

21  A      Okay. 

22  Q      It's  a  call  from  Mr.  Hubbell,  8:22  a.m., 

94 

1  June  16,  1993.    The  message  is  "needs  to  give  you  a 

2  report  on  LD."    What  is  the  reference  to  LD? 

3  A      1  don't  know.    LD  is  the  first  two  initials 

4  of  L.D.  Brown. 

5  Q      Who  is? 

6  A      Former  state  trooper  in  Arkansas,  worked  on 

7  the  governor's  security  force. 

8  Q      Do  you  know  whether  Mr.  Hubbell  was 

9  preparing  a  report  on  L.D.  Brown? 

10  A      No. 

11  Q      Do  you  have  any  idea  what  this  could 

1 2  reference? 

13  A      No. 

14  Q      Have  you  ever  discussed  L.D.  Brown  with 

15  Mr.  Hubbell? 

16  A      1  may  have.    I  couldn't  recall  ever  having 

17  discussed  L.D.  Brown  with  him. 

18  Q      Do  you  have  any  understanding  as  to  whether 

19  L.D.  Brown  has  made  any  allegations  relating  to  David 

20  Hale  and  President  Clinton? 

21  MR.  NUSSBAUM:    Objection.   Again,  I 

22  can't  --  maybe  I'm  missing  something.    I  don't  know. 
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1  you  are  going  to  tell  me  this  relates  somehow. 

2  MR.  GIUFFRA:    This  definitely  does. 

3  MR.  NUSSBAUM:    As  opposed  to  the  others 

4  that  indefinitely  did. 

5  MR.  GIUFFRA:    The  others  clearly  did  as 

6  well.   Let's  go  off  the  record  a  second. 

7  (Discussion  off  the  record.) 

8  (The  reporter  read  the  record  as  requested.) 

9  THE  WITNESS:    Yes. 

10  BY  MR.  GIUFFRA: 

1 1  Q      What  is  your  understanding  of  the 

12  allegations  that  L.D.  Brown  has  made  about  President 

13  Clinton  and  David  Hale? 

14  A      At  some  point,  L.D.  Brown  has  said  that  he 

15  was  with  Governor  Clinton  at  the  time  that  one  of 

16  these  three  conversations  that  David  Hale  says 

17  occurred  occurred. 

18  Q      And  what  exactly  is  the  allegation  that 

19  L.D.  Brown  makes  that  he  overheard  in  the 

20  conversation? 

21  A      Overheard,  I'm  not  even  sure  he  claims 

22  that.    I  think  he  just  claims  he  heard  them  talking. 
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1  Q      And  it  would  be  your  testimony  that  this 

2  communication  with  Mr.  Hubbell  may  relate  to  L.D. 

3  Brown  in  some  way? 

4  A      Again,  I  don't  know  what  "LD"  relates  to. 

5  I  do  not  believe  a  communication  about  L.D.  Brown  in 

6  June  of  1993  could  have  related  to  that,  because  I 

7  didn't  learn  of  any  of  this  about  Hale  until 

8  September  and  I  don't  think  I  learned  that  L.D.  Brown 

9  was  saying  anything  until  an  American  Spectator 

10  article  maybe  six  to  eight  months  later. 

1 1  So  again,  I  have  no  idea  what  that  refers 

12  to.    But  I  do  not  believe  it  refers  to  that. 

13  Q      Who  is  Mark  Middleton? 

14  A      Mark  Middleton  was  an  assistant,  I  think, 

15  primarily  to  Mack  McLarty  in  the  White  House.   He  is 

16  no  longer  with  the  White  House. 

17  Q      Do  you  recall  speaking  to  Web  Hubbell  on 

18  the  day  that  Mr.  Hale  was  indicted,  September  23, 

19  1993? 

20  A      No. 

21  Q      Let  me  show  you  a  document.   One  bears 

22  S  7782,  the  other  bears  Bates  number  SWC  532.    The 
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1  first  is  a  Bruce  Lindsey  call  list  indicating  that 

2  Mr.  Hubbell  attempted  to  contact  you  at,  looks  like 

3  10:17,  and  then  another  call  back  from  you  to  Judge 

4  Hubbell.   You  have  no  recollection  of  speaking  to  Web 

5  Hubbell  about  David  Hale? 

6  A      I  don't  think  so.    If  we  spoke,  we  could 

7  have  spoken  about  it  in  passing  but  I  don't  think  I 

8  have  ever  had  a  substantive  conversation.   I  may  have 

9  asked  him  if  he  read  in  the  paper  or  had  seen  this 

10  story. 

1 1  Q      Who  is  John  Emerson? 

12  A      John  Emerson  was  an  assistant  to  me  in 

13  Presidential  personnel.   He  is  now  an  assistant  in 

14  the  intergovernmental  relations  section  of  the  White 

15  House. 

16  Q      On  September  27,  1993,  what  position  did 

17  John  Emerson  hold? 

18  A      What  date? 

19  Q      September  27,  1993? 

20  A      He  was  a  deputy  to  me  in  Presidential 

21  personnel. 

22 Q      Do  you  know  Jack  Ryan? 


1  A      No.    1  have  met  him  but  I  don't  know  him. 

2  Q      Have  you  ever  spoken  to  Jack  Ryan  about 

3  anything  having  to  do  with  RTC  criminal  referrals? 

4  A      No. 

5  Q      Do  you  know  whether  ~ 

6  A      I  have  spoken  to  him  about  anything 

7  referring  to  the  RTC  but  clearly  not  the  criminal 

8  referrals. 

9  Q      Did  you  ever  instruct  Mr.  Emerson  to  speak 

10  to  Mr.  Ryan? 

1 1  A      Again,  I  don't  have  any  idea. 

12  Q      Let  me  show  you  a  document,  S  7783. 

13  A      I  don't  believe  so. 

14  Q      No  recollection  as  to  what  that  may  refer 

15  to? 

16  A      Well,  if  it  referred  to,  yes,  if  it 

17  referred  to,  this  may  never  even  --  if  it  referred  to 

18  a  personnel  matter,  then  it  might  automatically,  when 

19  the  phone  call  was  taken  in,  the  person  who  took  the 

20  phone  call  would  have  referred  them  to  John  Emerson 

21  or  to  my  other  deputy,  simply  because  they  tended  to 

22  handle  most  of  those  calls. 
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1  So  the  way  that  is  written,  if  it  was  to 

2  me,  it  wouldn't  be  written  like  that.   That  would 

3  suggest  that  the  person  who  took  it  was  reflecting 

4  that  he  called  me,  but  they  had  referred  it  to  John 

5  Emerson.    During  this  whole  time  obviously,  as  you 

6  know,  we  had  a  vacancy  at  the  RTC. 

7  Q      Now,  Betsy  Wright  is  someone  who  you  know 

8  obviously? 
A      Yes. 
Q      Frequent  caller.    Have  you  spoken  to  Betsy 

Wright  since  January  20,  1993  about  anything 
involving  the  substance  of  Whitewater  matters? 

A      Yes. 

Q      Do  you  recall  anything  about  the  substance 
of  those  communications? 

A      Most  of  them  related  to  the  fund-raiser  in 
1986.    Frankly,  the  only  ones  I  can  remember  would 
have  related  to  the  fund-raiser  in  1986. 

Q  Do  you  recall  speaking  with  her  trying  to 
ascertain  more  information  about  the  fund-raiser  in 
1986? 

A      Yes. 

100 

1  Q      Do  you  recall  what  prompted  you  to  speak 

2  with  Ms.  Wright  about  the  fund-raiser  in  1986? 

3  A      Yes.   The  entire  issue  that  was  raised  at 

4  the  September  ~  excuse  me,  October  14  meeting  about 

5  the  checks  for  $3000  each. 

6  Q      Do  you  know  Beverly  Bassett  Schaffer? 

7  A      Yes. 

8  Q      What  is  the  nature  of  your  relationship 
with  Beverly  Bassett  Schaffer? 

A      She  was  my  law  partner.    She's  also  the 
wife  of  Archie  Schaffer,  who  is  a  friend, 
acquaintance  of  mine.    She's  also  the  brother  of 
Woody  Bassett,  who  is  a  friend  of  mine. 

Q      Sister? 

A      Sister,  I'm  sorry.  Woody  Bassett  is  the 
brother. 

Q  In  the  fall  of  1993,  do  you  recall  speaking 
with  Ms.  Schaffer  about  anything  having  to  do  with 
Whitewater/Madison? 

A  I  don't  remember  speaking  directly  with 
her.  I  had  a  lot  of  conversations  with  Archie,  her 
husband,  with  lawyers  in  my  law  firm,  to  try  to 
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1  determine  and  put  together  a  chronology  of  what  she 

2  had  done  as  the  state  securities  commissioner  with 

3  respect  to  the  handling  of  Madison,  and  I  know  she 

4  was  quite  upset  with  the  way  Jeff  Gerth  had  written 

5  some  stories,  because  she  thought  she  had  cooperated 

6  with  him  and  yet  felt  like  the  stories  were  slanted 

7  against  her.    So  I  don't  know  whether  I  spoke 

8  directly  with  her  but  I  certainly  spoke  with  others 

9  about  that  issue. 

10  Q      Do  you  have  any  understanding  as  to  whether 

1 1  any  reference  was  made  to  Ms.  Schaffer  in  the  RTC 

12  criminal  referrals? 

13  A      No. 

14  Q      Ms.  Schaffer  has  never  indicated  to  you 

1 5  that  she  was  referenced  in  the  referrals? 

16  A      I  don't  think  so. 

17  Q      Or  never  told  you  that  she  was? 

18  A      I  don't  think  so. 

19  Q      I  will  show  you  two  documents.   S  7813,  and 

20  14.   Any  recollection  about  what  those  conversations 

21  might  have  been  about? 

22 A      Well,  1  guess  I  would  have  to  see  the  New 


1  York  Times  article,  but  no.    If  the  New  York  Times 

2  article  was  the  Jeff  Gerth  article  that  1  have  been 

3  talking  about,  where  she  was  quite  upset  about  the 

4  way  she  was  portrayed,  it  could  relate  to  that.   But 

5  again,  just  as  a  date,  December  15  doesn't  mean 

6  anything  to  me. 

7  MR.  KRAVITZ:    For  the  record,  I  believe  the 

8  question  was  does  Mr.  Lindsey  have  any  recollection 

9  of  what  these  conversations  were  about.    These  don't 

10  indicate  conversations  these  indicate  messages. 

1 1  THE  WITNESS:    Right.    I  don't  remember. 

12  Again,  she  was  upset.    I  don't  know  whether  I  spoke 

13  to  her  about  her  being  upset  or  whether  or  not  I 

14  learned  how  upset  she  was  from  others. 

15  BY  MR.  GIUFFRA: 

16  Q      Do  you  know  whether  December  15  was  the 

17  article  about  her  in  the  New  York  Times? 

18  MR.  NUSSBAUM:    You  have  answered  his 

19  question. 

20  THE  WITNESS:    I  was  wondering  whether  he 

21  knew  the  answer  before  he  asked  it. 

22  BY  MR.  GIUFFRA: 
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1  Q      Who  is  Chuck  Babcock? 

2  A      A  reporter  for  The  Washington  Post. 

3  Q      And  Ken  Peacock? 

4  A      Ken  Peacock  was  one  of  the,  I  think  he  was 

5  one  of  the  contributors  on  the,  on  the  four  checks. 

6  Either  Ken  or  his  son,  I  don't  remember  which.   Ken 

7  Peacock  I  think  is  the  source  of  the  funds. 

8  Q      I  would  like  to  show  you  a  document,  bears 
Bates  numbers  S  1 1384  through  S  11388,  also  bears 
Bates  number  BL  1 1298,  1 1302.    It  is  a  facsimile 
dated  November  16,  1993  from  the  SBA,  Small  Business 
Administration,  John  Spotilia  to  Neil  Eggleston. 
Have  you  ever  seen  that  document  before? 

A      Yes. 

Q      Under  what  circumstances  did  you  see  this 
document  previously? 

A      I  think  Neil  gave  it  to  me. 

Q      Do  you  know  how  Mr.  Eggleston  obtained  a 
copy  of  this  document? 

A      There's  a  fax  sheet  here  from  the  SBA,  but 
I  don't  know  that. 

Q      Do  you  know  Mr.  Spotilia? 


1  A      I  don't  believe  so. 

2  Q      Did  you  ask  Mr.  Eggleston  to  obtain  that 

3  document? 

4  A      I  don't  think  so.    I  might  have,  but  I 

5  don't  remember. 

6  Q      Do  you  know  why  Mr.  Eggleston  obtained  a 

7  copy  of  the  document? 

8  A      Well,  there  was  all  sorts  of  stories  in  the 
paper  around  this  time  that  the  SBA  was  making  a 
report  to  the  banking,  small  business  committee, 
excuse  me,  on  Capital.    If  I  saw  that  they  were  doing 
that,  I  might  have  asked  could  we  get  a  copy  of  it. 
He  may  have  just  gotten  a  copy  and  gave  it  to  me.    I 
don't  know  which  one  of  those  happened. 

Q  You  didn't  make  any  phone  calls  to  obtain  a 
copy  of  this  document? 

A      Again,  I  may  have  called  Neil. 

Q      Anyone  outside  of  the  White  House? 

A      I  don't  think  so. 

Q  So  you  wouldn't  have  spoken  to  Mr.  Bowles 
about  this  document? 

A      No. 
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1  Q      And  not  Mr.  Spotilia,  because  you  testified 

2  you  don't  know  him? 

3  A      I  may  have  spoken  to  him  on  the  phone,  but 

4  I  don't  know  him.    I  don't  believe  I  spoke  to  anybody 

5  outside  the  White  House  about  this. 

6  Q      But  your  testimony  would  be  there  is  some 

7  possibility  you  may  have  asked  Mr.  Eggleston  to 

8  obtain  these  documents? 

9  A      If  I  saw  a  press  story  that  says  that  the 

10  Small  Business  Administration  was  issuing  a  report  to 

11  the  committee,  I  might  have  asked  him  for  a  copy  of 

12  the  report,  yes. 

13  Q      Do  you  have  any  knowledge  as  to  whether 

14  this  report  was  subsequently  returned  to  the  SBA? 

15  MR.  KRAVITZ:    You  mean  the  report 

16  Mr.  Lindsey  got  the  copy  of? 

17  MR.  GIUFFRA:    Yes,  the  one  you  received. 

18  THE  WITNESS:    Obviously  it  wasn't,  because 

19  it  was  in  my  file. 

20  MR.  KRAVITZ:    I  think  he  is  probably 

21  referring  to  another  copy  of  it,  but  the  question  is 

22  unclear.   Bob,  are  you  referring  to  the  specific  copy 
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1  that  Mr.  Lindsey  got? 

2  BY  MR.  GIUFFRA: 

3  Q      Let  me  restate  the  question.    Do  you  recall 

4  seeing  this  document? 

5  A      Yes.    Well,  "recall"  is  a  strange  word.    I 

6  don't  recall  the  document.    I  have  notes  that  reflect 

7  that  there  is  a  reference  in  here,  I  guess,  I  can't 

8  find  it,  to  other  documents.    I  have  seen  a  note  that 

9  I  asked  whether  we  had  a  copy  of  those  other 

10  documents,  and  I  was  told  we  didn't.    So  obviously  I 

1 1  saw  this  document,  but  whether,  I  don't  recall  today 

12  the  date  I  saw  it  or  what  my  reaction  to  it  was  when 

13  I  saw  it,  but  obviously  I  saw  it  because  I  made 

14  inquiry  about  additional  documents. 

15  Q      Do  you  recall  whether  there  were  any 

16  exhibits  attached  to  this  document? 

17  A      No,  there  were  not.    That  is  what  I  was 

18  asking  about.   There  is  a  reference  somewhere  in 

19  here,  I  don't  know  where,  1  must  have  read  it,  to 

20  exhibits,  and  1  asked  whether  or  not  we  had  a  copy  of 

21  the  exhibits  and  was  told  we  did  not. 

22  MR.  GIUFFRA:    Go  off  the  record  a  second. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  GIUFFRA: 

3  Q      I  will  show  you  a  document  bearing  Bates 

4  numbers  11399. 

5  A      That  is  the  document  I  was  referring  to, 

6  yes. 

7  Q      Was  this  something  you  typed  up,  this 

8  document  bearing  Bates  number  S  1 1399,  or  your 
secretary? 

A      I  assume  Deb  Coyle  typed  it  up. 

Q      What  does  this  document  indicate  that  you 
were  asking? 

A      It's  self-evident.   You  know,  it  says  "Neil 
Eggleston  and  the  additional  information  is  at  SBA, 
is  approximately  a  foot  high.    He  has  a  call  in  to 
SBA  to  find  out  if  it  contains  reference  to  either 
the  President  or  Hillary.    He  can  have  a  copy  of  the 
document  if  it  appears  necessary,  but  doesn't  believe 
it's  problematic." 

Q      Do  you  recall  asking,  do  you  recall  asking 
Mr.  Eggleston  about  the  additional  material? 

A      No. 


1  Q      No  recollection? 

2  A      No,  again,  no.    1  obviously  did,  but  I 

3  don't  recall  it. 

4  Q      Okay.    Do  you  recall  asking  him  to  contact 

5  the  SBA  to  obtain  the  additional  documents? 

6  A      I  doubt  if  1  did  that.    1  would  probably 

7  have  simply  said  there  is  a  reference  to  additional 

8  documents,  do  we  have  them?   But  again  I  don't  know 
what  I  said.    I  wouldn't  have  assumed  at  first  that 
we  didn't  already  have  them. 

Q      Do  you  recall  any  discussions  with 
Mr.  Nussbaum  about  obtaining  these  documents? 

A      No. 

Q      Do  you  recall  any  discussion  with  anyone  at 
the  White  House  about  obtaining  these  documents? 

A      No. 

Q      Do  you  recall  any  discussion  with  anyone  at 
the  White  House  about  whether  there  were  documents 
that  were  exhibits  to  that  SBA  document  that  1  showed 
you  previously  that  referenced  ~  strike  that. 

Do  you  recall  discussing  with  anyone  at  the 
White  House  whether  President  or  Mrs.  Clinton  were 
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1  referenced  in  any  SB  A  criminal  referral  materials? 

2  A      Again,  can  I  see  the  letter  from  the  SBA? 

3  I  do  not  recall  the  conversation.   This  letter  at 

4  page  3  says,  "as  additional  background,  I'm  attaching 

5  further  information  relating  to  Capital  Management." 

6  My  guess  is  that  I  asked  Neil  or  asked  Deb  Coyle  to 

7  ask  Neil  did  we  have  the  additional  information,  and 

8  was  there  any  reference  to  the  Clintons  in  it.    And  I 

9  believe  I  got  that  response  to  that  request. 

10  Now,  you  asked  me  about  criminal 

1 1  referrals.   I  have  no  idea  whether  those  documents 

12  had  anything  to  do  with  criminal  referrals,  so  the 

13  answer  to  that  is  I  have  no  way  of  knowing.    I  asked 

14  whether  the  Clintons  ~  if  anything,  I  probably  asked 

15  whether  there  was  anything  about  the  Clintons  in  the 

16  additional  information  that  they  provided  to  the 

17  committee  and  was  told,  I  guess  I  wasn't  even  told 

18  that.    I  was  told  there  is  nothing  problematic. 

19  Q      Do  you  know  whether  Eggleston  ever  obtained 

20  the  additional  information  from  the  SBA? 

21  A      I  do  not. 

22 Q      Do  you  have  any  knowledge  as  to  whether  the 
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1  SBA  or  the  Department  of  Justice  ever  asked  --  strike 

2  that. 

3  Do  you  have  any  knowledge  ~  do  you  want  to 

4  amend  your  answer? 

5  A      No. 

6  Q      Do  you  have  any  understanding  as  to  whether 

7  anyone  from  the  SBA  made  a  request  to  Mr.  Eggleston 

8  for  the  return  of  this  additional  information? 

9  A      Beyond  what  my  attorney  has  told  me,  no. 

10  Q      Were  you  ever  interviewed  by  the  FBI  with 

1 1  regard  to  this  issue  of  the  transfer  of  the 

12  additional  information  to  the  White  House? 

13  A      I  don't  think  so. 

14  Q      Let  me  show  you  another  document,  BL  1 1738, 

15  S  11398. 

16  A      Okay. 

17  Q      What  is  that  document? 

18  A      Those  are  questions  that  were  asked  me 

19  after  a  meeting  I  had  with  several  Washington  Post 

20  reporters. 

21  Q      Again,  your  testimony  with  regard  to  the 

22  attachments  to  that  SBA  document,  you  have  never  seen 


7001 

111 

1  those? 

2  A      No. 

3  Q      And  you  don't  have  any  knowledge  as  to 

4  whether  anybody  at  the  White  House  ever  saw  those 

5  documents? 

6  A      No. 

7  Q      Do  you  recall  approximately  when  these 

8  notes  bearing  Bates  number  S  1 1398  would  have  been 
prepared? 

A      Yes. 

Q      When  was  that? 

A      Early  October,  1993,  maybe  October  9th, 
maybe.   Around  the  first  part  of  October. 

Q      What  was  the  context  in  which  you  met  of 
these  reporters? 

A      They  wanted,  well,  Chuck  Babcock,  et  al., 
had  wanted  from  the  beginning  more  information,  more 
documentation,  on  Whitewater.   I  think  after  the 
David  Hale  matter,  that  renewed  their  interest  and 
they  came  back  and  sought  additional  information,  had 
additional  questions. 

Q      Were  you  present  —  when  did  you  learn  that 
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1  Jim  Guy  Tucker  was  referenced  in  an  RTC  criminal 

2  referral? 

3  A      When  Cliff  Sloan  and  Neil  Eggleston  told 

4  me. 

5  Q      That  was  when? 

6  A      We  had  a  whole  hearing  on  when  that  was. 

7  Q      I  just  want  to  — 

8  A      I  don't  know.    Obviously  it  was  sometime  in 
the  first  couple  weeks  of  October.    If  you  recall. 
Cliff  had  two  notes  of  conversations  he  had.    His  may 
be  dated,  I  don't  know.    I  had  one  note  that  reflects 
both  of  those,  his  notes,  so  my  belief  is  that  that 
conversation  with  Cliff  and  Neil  occurred,  he  has 
heard  all  this,  occurred  after  both  the  conversations 
Cliff  and  Neil  had,  or  Cliff  had. 

Q      Are  you  aware  of  an  October  6,  1993  meeting 
between  Governor  Tucker  and  President  Clinton? 

A      Yes,  I  am. 

Q      Did  you  attend  that  meeting? 

A      No,  I  did  not. 

Q      Do  you  have  any  understanding  as  to  what 
was  discussed  at  that  meeting? 
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1  A      I  have  seen  a  memo  outlined  by  Keith  Mason 

2  or  written  by  Lloyd  Cutler  based  upon  a  conversation 

3  he  had  with  Keith  Mason  outlining  the  subject  of  that 

4  conversation. 

5  Q      Do  you  have  any  knowledge  as  to  whether  the 

6  President  or  Governor  Tucker  discussed  RTC  criminal 

7  referrals  during  that  meeting? 

8  A      Yes. 

9  Q      What  information  do  you  have? 

10  A      I  have  asked  both,  I  have  not  asked 

1 1  Governor  Tucker  personally,  but  I  have  asked  both  and 

12  they  both  said  no. 

13  Q      Do  you  know  whether  Governor  Tucker  had  any 

14  communications  with  anyone  at  the  White  House  staff 

15  about  RTC  criminal  referrals? 

16  A      No. 

17  Q      Do  you  know  whether  Mack  McLarty  ever  spoke 

18  to  Mr.  Bowles  about  Capital  Management  or  David  Hale? 

19  A      No. 

20  Q      Mr.  Lindsey,  you  produced  to  the  committee 

21  in  October  30,  1989  deposition  of  David  Hale? 

22  A      Yes. 
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1  Q      Do  you  recall  the  circumstances  under  which 

2  you  obtained  that  deposition? 

3  A      Yes. 

4  MR.  NUSSBAUM:    He  wants  you  to  tell  him 

5  what  the  circumstances  were. 

6  BY  MR.  GIUFFRA: 

7  Q      What  were  the  circumstances  under  which  you 

8  obtained  that  deposition? 

9  A      John  Tull,  T-u-l-l  sent  them  to  me. 

10  Q      Where  is  Mr.  Tull  employed? 

11  A      He  is  a  lawyer  with  Williams  &  Anderson  in 

12  Little  Rock,  Arkansas. 

13  Q      Why  did  Mr.  Tull  send  you  this  deposition? 

14  A      Well,  Williams  &  Anderson  and  Mr.  Tull  I 

15  believe  represented  the  woman  whose  funds  were  taken 

16  and  transferred  into  Capital  Management  to  inflate 

17  the  assets  of  Capital  Management  so  they  could  get 

18  additional  lending  authority  in  1988,  and  she,  I 

19  believe,  sued  Mr.  Hale  and  others,  that  would  be 

20  Mr.  Matthews,  and  I  believe,  also  I'm  not  sure  of 

21  this,  but  I  believe  also  probably  brought  it  to  the 

22  attention  of  the  U.S.  Attorney's  office,  which  led  to 
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1  the  ultimate  indictment  of  Mr.  Hale  and  Mr.  Matthews, 

2  and  I  forget  the  third  lawyer's  name. 

3  Q      So  you  obtained  this  deposition  in 

4  connection  with  your  activities  involved  in 

5  developing  the  information  for  Whitewater? 

6  A      Correct. 

7  Q      Do  you  recall  when  you  would  have  obtained 

8  that  deposition? 
A      Sometime  after  all  this  broke. 
Q      Have  you  ever  spoken  to  Governor  Tucker 

about  an  RTC  criminal  referral  relating  to  Madison? 

A      I  do  not  believe  so.    No. 

Q      Have  you  ever  spoken  to  anyone  on  his  staff 
with  regard  to  an  RTC  criminal  referral  relating  to 
Madison? 

A      Well,  I  asked  his  staff  whether  or  not  he 
and  the  President  had  discussed  it.   Now  again  I 
don't  know  if  it  was  an  RTC  referral  relating  to 
Madison,  but,  yes,  I  asked  a  member  of  his  staff  to 
check  with  him  to  see  whether  or  not  they  had  had  any 
discussions  about  it  in  that  October  6  meeting. 
Q      Who  was  the  member  of  the  staff? 
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1  A      I  think  Max  Parker. 

2  Q      Who  is  Max  Parker? 

3  A      She  is  his  press  secretary. 

4  Q      Have  you  discussed  any  RTC  criminal 

5  referrals  with  Webster  Hubbell? 

6  A      I  don't  believe  so.    Again,  my  answer  would 

7  be  similar  to  my  answer  about  Marsha.   I  don't 

8  believe  we  have  ever  discussed  the  substance  of  any 
of  those,  although  we  obviously  have  discussed  the 
personal  effects  that  all  of  this  has  had  on 
everybody. 

Q      Are  you  aware  that  Mr.  Hubbell,  while  he 
was  associate  Attorney  General,  recused  himself  fi"om 
matters  relating  to  Madison  Whitewater? 

A      I  read  it  in  the  paper. 

Q      You  never  discussed  his  recusal  with 
Mr.  Hubbell? 

A      No. 

Q      Are  you  aware  that  Ms.  Casey  recused 
herself  from  matters  relating  to  Madison  Whitewater? 

A      Read  it  in  the  paper. 

Q      Never  discussed  it  with  Ms.  Casey  or  anyone 
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1  on  her  staff? 

2  A      No. 

3  Q      Do  you  know  Jerry  Jones? 

4  A      Owner  of  the  Dallas  Cowboys? 

5  Q      Yes. 

6  A      No.    I  probably  have  met  him. 

7  Q      Did  there  come  a  time  in  mid-October,  1993 

8  when  you  discussed  ~  strike  that. 

9  Did  you  ever  discuss  with  Webster 

10  Hubbell -- strike  that. 

1 1  Were  you  aware  Webster  Hubbell  had 

12  documents  relating  to  Whitewater  in  his  possession 

13  during  1993? 

14  A      Probably. 

15  MR.  NUSSBAUM:    Let  me  object;  it's  not 

16  clear  whether  you  are  aware  of  that  in  1993  or 

17  whether  he  was  aware  that  Hubbell  had  it  in  1993. 

18  BY  MR.  GIUFFRA: 

19  Q      Were  you  aware  in  1993  that  Hubbell  had 

20  Whitewater  documents  at  his  house? 

21  A      Probably. 

22 Q      How  do  you  think,  what  was  the  basis  for 
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1  your  knowledge? 

2  A      Again  it's  hard  to  piece  together.   I  was 

3  aware  in  December  of  1992,  sometime  in  late  1992,  as 

4  we  were  in  the  process  of  moving  up  here  that  Web 

5  took  possession  of  some  documents  from  Betsy  Wright. 

6  1  think  1  was  aware  ~ 

7  Q      Do  you  have  any  understanding  as  to  why 

8  Mr.  Hubbell  was  given  the  documents  by  Ms.  Wright? 

9  A      Again,  a  lot  of  them  had  to  do  with  --  yes. 

10  Q      What  is  your  understanding  as  to  why  the 

1 1  documents  were  given  to  Mr.  Hubbell? 

12  A      1  think  it's  covered  by  the  attorney-client 

13  privilege. 

14  MR.  NUSSBAUM:    Do  you  want  to  talk  to  me 

15  about  that? 

16  THE  WITNESS:    Yes. 

17  MR.  NUSSBAUM:    With  respect  to  that,  having 

18  discussed  this  with  Mr.  Lindsey,  he  advises  me  that 

19  the  discussions  that  your  question  would  elicit  a 

20  description  of  took  place,  his  participation  took 

21  place  as  part  of  his  role  an  attorney  to  the 

22  committee  and  that  therefore  ~ 
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1  BY  MR.  GIUFFRA: 

2  Q      Transition  committee  or  campaign  committee? 

3  A      Campaign  committee. 

4  MR.  NUSSBAUM:    And  therefore  he  believes 

5  that  there  is  a  privilege  attached  to  it. 

6  MR.  GIUFFRA:    Let's  go  off  the  record  a 

7  second. 

8  (Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 

Q      Do  you  know  the  approximate  amount  of 
documents  that  Mr.  Hubbell  was  given  possession  of? 
A      No. 

Q      Do  you  know  what  the  subject  matters  were 
of  the  documents  that  he  obtained? 
A      Some  of  them. 
Q      What  were  they? 
A      That  is  covered  by  the  attorney-client 
privilege. 

MR.  NUSSBAUM:    Same  objection. 
BY  MR.  GIUFFRA: 
Q      Were  you  present  in  October  of  1993  when 
Mr.  Hubbell  provided  certain  documents  to  Mr.  Lyons? 
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1  A      No. 

2  Q      Directing  your  attention  to  the  period 

3  June,  1994.    You  were  a  witness  at  the  Senate 

4  hearings  in  July  of  1994;  correct? 

5  A      Again  I'm  taking  your  word  on  the  date. 

6  MR.  KRAVITZ:    Actually  in  August. 

7  MR.  GIUFFRA:    Actually  August.    Excuse  me. 

8  THE  WITNESS:    I'm  glad  I  didn't  say  yes. 
MR.  KRAVITZ:    They  actually  started  July 

29,  but  you  testified  in  August. 
BY  MR.  GIUFFRA: 
Q      Do  you  have  any  knowledge  with  regard  ~ 
strike  that. 

You  also  testified  gave  a  deposition  to  the 
Treasury  IG? 
A      Correct. 

Q      Do  you  have  any  knowledge  as  to  whether  the 
White  House  obtained  copies  of  your  transcript,  the 
deposition  transcript,  the  transcript  of  the 
deposition  that  you  gave  to  the  Treasury  IG? 

MR.  KRAVITZ:    What  do  you  mean  "White 
House,"  are  you  including  him  personally? 
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1  THE  WITNESS:    I  got  a  copy. 

2  BY  MR.  GIUFFRA: 

3  Q      Do  you  know  whether  Mr.  Cutler  received  a 

4  copy  of  the  transcript  of  your  deposition? 

5  A      No. 

6  Q      Do  you  have  any  knowledge  of  an  agreement 

7  between  Mr.  Cutler  and  Secretary  Bentsen  under  which 

8  certain  Treasury  IG  transcripts  were  provided  ~ 

9  A      Only  what  1  read  in  the  paper. 

10  Q      Prior  to  testifying  in  August,  1994,  did 

1 1  you  review  the  transcripts  of  any  other  witnesses  — 

12  strike  that. 

13  Prior  to  testifying  in  August  of  1994,  did 

14  you  review  the  transcripts  of  depositions  conducted 

1 5  by  the  Treasury  IG  of  any  other  White  House  employee? 

16  A      Other  than  myself? 
17.  Q      Yes. 

18  A      No. 

19  Q      Did  you  review  any  summaries  of  other  White 

20  House  employees  deposition  transcripts? 

21  A      No. 

22 Q      Did  you  review  any  summaries  of  any 
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1  depositions  of  RTC  employees? 

2  A      No. 

3  Q      Did  you  review  any  summaries  of  Treasury 

4  employees? 

5  A      No. 

6  Q      Depositions.   Are  you  aware  of  a  report 

7  that  the  Office  of  Government  Ethics  prepared  related 

8  to  Treasury- White  House  contacts,  regarding  THC 

9  information  relating  to  Madison? 

10  A      I  know  that  a  report  was  prepared  after 

1 1  all,  after  their  investigation.    1  thought  it  was 

12  Treasury  IG  who  actually  prepared  it.    So  if  it  was 

13  referred  to  as  the  OGE,  then  yes,  I'm  basically 

14  familiar  with  that  report,  if  that  is  one  and  the 

15  same  report,  yes. 

16  Q      Did  you  ever  review  a  draft  of  that  report? 

17  A      No. 

18  Q      Did  you  have  any  role  in  the  preparation  of 

19  testimony  given  by  Lloyd  Cutler  to  the  Congress  with 

20  regard  to  Treasury- White  House  contacts? 

21  A      In  a  very  limited  extent. 

22  Q      What  was  the  limited  extent  to  which  you 
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1  had  a  role  in  preparing  Mr.  Cutler's  testimony? 

2  A      He  asked  me  about  the  meeting  with  Jim  Guy 

3  and  I  told  him  what  the  President  had  told  me  and 

4  what  the  Tucker  people  had  told  me  with  respect  to 

5  whether  or  not  the  issue  of  referrals  ever  came  up  in 

6  that  meeting. 

7  Q      Did  you  attend  a  meeting  on  July  24,  1994, 

8  which  was  a  Sunday  night,  in  the  Old  Executive  Office 
Building  in  which  there  was  discussion  of  a 
chronology  that  had  been  prepared  by  Mr.  Cutler 
regarding  Treasury-White  House  contacts? 

A      The  answer  to  that  is  I  don't  believe.   I 
attended  one  meeting  in  the  Old  Executive  Office 
Building  of  which,  it  was  sort  of  a  general  meeting 
on  what  the  ground  rules  were  for  all  the  people.   I 
mean  ground  rules,  when  things  would  occur,  how  they 
would  occur.   I  don't  think  1  was  at  a  meeting  where 
we  talked  about  anything  other  than  sort  of  the 
procedures  that  the  committee  and  the  White  House  had 
worked  out  on  how  these,  the  how  the  hearings  would 
unfold.   And  it  was  a  meeting  I  think  all  the  people 

were  invited  to.    So  I  think  that  is  the  only  meeting 
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1  I  attended. 

2  Q      Did  anyone  ever  advise  you  of  anything 

3  having  to  do  with  the  substance  of  testimony  given  by 

4  RTC  employees  before  the  Treasury  IG? 

5  A      No. 

6  Q      Did  anyone  ever  advise  you  of  the  substance 

7  of  testimony  that  Treasury  employees  gave  to  the 

8  Treasury  IG? 
A      Say  that  again,  Treasury  employees  gave  to 

the  Treasury  IG? 

Q      Yes,  regarding  Treasury- White  House 
contacts? 

A      No. 

Q      Do  you  know  Mark  Stephens? 

A      I  don't  believe  so. 

Q      Let  me  show  you  documents  bearing  Bates 
numbers  BL  1 1709  through  BL  11713.    Have  you  seen 
these  documents  previously? 

A      Yes,  I  provided  them  to  you. 

Q      What  are  they? 

A      Those  are  I  think  exhibits  that  were  used 
by  the  Williams  &  Anderson  law  firm  in  the  trial  of 
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1  the  civil  case  they  brought  in  Arkansas  on  behalf  of 

2  this  woman  who  said  that  she  was  defrauded,  whatever 

3  she  claimed,  by  the  moving  of  this  money  into  Capital 

4  Management.   I  believe  those  were  exhibits.   Again 

5  those  were  things  they  sent  me.    Whether  they  used 

6  them  as  exhibits  or  not  I  frankly  don't  know.    But  I 

7  think  they  are  outlining  the  transactions  that 

8  occurred. 

9  Q      You  obtained  those  after  your  meeting  with 

10  Mr.  Gerth  on  September  20,  1993? 

1 1  A      Yes. 

12  Q      Have  you  spoken  to  James  Lyons  about  the 

13  fact  that  you  were  being  deposed  here  today? 

14  A      I  think,  I  had  dinner  with  him  two  nights 

15  ago,  I  probably  told  him.    I  don't  know  if  I  told  him 

16  it  was  today  I  was  being  deposed. 

17  Q      Did  you  discuss  the  substance  of  the 

18  deposition  with  Mr.  Lyons? 

19  A      My  deposition  today? 

20  Q      Yes. 

21  A      No.    I  didn't  know  the  subject  of  my 

22  deposition. 
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1  Q      Did  you  speak  with  Mr.  Lyons  last  night? 

2  A      No.    What  was  yesterday,  Thursday?  No. 

3  Q      Were  you  aware  Mr.  Lyons  was  going  to  be 

4  giving  a  telephone  deposition  to  the  Senate? 

5  A      No.    Well,  1  take  that  back.   At  one  time 

6  he  told  me  that  he  had  friendly  negotiations  or 

7  discussions  with  the  committee  about  his  coming  here 

8  and  who  was  going  to  pay  for  it  and  that  they  had 

9  agreed  to  a  telephone  deposition.    But  beyond  that,  I 

10  didn't  know  the  timing  or  anything  else. 

1 1  MR.  GIUFFRA:    Okay.    Thank  you  very  much. 

12  I  have  no  further  questions  at  this  time. 

13  MR.  KRAVITZ:    I  don't  think  I  have 

14  anything. 

15  I  have  no  questions. 

16  (Whereupon,  at  1:32  p.m.,  the  deposition 

17  was  concluded.) 
18 

19  

20  BRUCE  R.  LINDSEY 
21 

22 
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1  PROCEEDINGS 

2  Whereupon, 

3  W.  NEIL  EGGLESTON 

4  was  called  as  a  witness  and,  having  been  first  duly 

5  sworn  by  the  Notary  Public,  was  examined  and 

6  testified  upon  his  oath  as  follows: 

7  EXAMINATION 

8  BY  MS.  FISHER: 

9  Q      Mr.  Eggleston,  my  name  is  Alice  Fisher.   I 

10  am  an  associate  special  counsel  for  the  majority.   To 

1 1  my  left  is  Mark  Brenner,  office  of  the  special 

12  counsel  for  the  majority.   And  to  his  left  is  Glenn 

13  Ivey,  counsel  for  the  minority. 

14  This  deposition  is  being  conducted  pursuant 

15  to  Resolution  120.    This  resolution  establishes  a 

16  special  committee  administered  by  the  Banking 

17  committee  to  conduct  an  investigation  involving 

18  Whitewater  Development  Corporation,  Madison  Guarantee 

19  Savings  and  Loan  Association,  Capital  Management 

20  Services,  Inc.  and  related  matters. 

21  I  don't  know  if  you  have  had  an  opportunity 

22  to  look  at  the  resolution  or  if  you  care  to. 
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1  MR.  MURPHY:    I  have  seen  it. 

2  MS.  FISHER:    This  deposition  is  in  advance 

3  of  public  hearings,  which  will  likely  be  held  in 

4  November,  most  likely  in  the  next  couple  of  weeks. 

5  Right  now  it's  unclear  whether  you  will  be  called  to 

6  testify  at  the  hearing  but  you  will  be  notified  in 

7  advance. 

8  I  will  ask  a  series  of  questions,  and  I  will 

9  ask  that  you  testify  under  oath.    If  you  don't 

10  understand  a  question,  let  me  know  and  I  will 

1 1  rephrase  it.    If  you  need  a  break,  let  me  know. 

12  The  stenographer  will  prepare  a  record  of 

13  questions  and  answers  and  this  deposition  will  be 

14  treated  as  committee  confidential  in  advance  of  the 

15  public  hearings. 

16  Prior  to  the  hearings  you  will  receive  a 

17  letter  from  the  committee  telling  you  that  you  can 

18  come  to  the  Senate  and  review  your  transcript  to  make 

19  any  errata,  transcription  errors  that  you  would  like. 

20  If  you  are  called  to  testify  at  the  hearing, 

21  you  will  be  notified  that  you  can  receive  a  copy  of 

22  your  transcript  four  days  in  advance  of  the  hearing. 
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1  1  see  that  you  are  represented  by  counsel. 

2  If  you  would  like  to  state  an  appearance  for 

3  the  record. 

4  MR.  MURPHY:    William  J.  Murphy,  attorney  for 

5  Mr.  Eggleston. 

6  MS.  FISHER:    The  resolution  provides  that 

7  your  attorney  may  make  objections  to  the  form  of 

8  question  and  they  will  be  noted  for  the  record. 

9  You  also  may  object  on  the  grounds  of 

10  privilege  or  relevance.   If  your  counsel  instructs 

1 1  you  not  to  answer,  a  rule  on  the  objections  may  be 

12  made  by  the  chairman. 

13  MR.  MURPHY:    Is  he  here? 

14  MS.  FISHER:    No,  not  here  today. 

15  MR.  IVEY:    For  the  record  I  would  note,  I 

16  think  you  said  privilege  and  relevance  is  grounds  for 

17  objection.   Typically,  scope  is  considered  a  grounds 

18  for  objection  as  well.   That  would  be  the,  something 

19  that  goes  beyond  the  scope  of  the  resolution. 

20  MS.  FISHER:    Mr.  Ivey  is  correct. 

21  BY  MS.  FISHER: 

22  Q      Would  you  state  your  name  for  the  record, 
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1  please. 

2  AW.  Neil  Eggleston. 

3  Q      Could  you  state  your  present  address? 

4  A      Home? 

5  Q      Business. 

6  A      I  am  an  attorney  at  Howrey,  H-o-w-r-e-y,  and 

7  Simon,  S-i-m-o-n.    The  address  is  1299  Pennsylvania 

8  Avenue,  Northwest,  Washington,  D.C.,  20004. 

9  Q      How  long  have  you  been  at  Howrey  and  Simon? 

10  A      Since,  most  recently,  since  about  September 

11  of  1994. 

12  Q      Could  you  give  us  a  brief  description  of 

13  your  employment  history. 

14  A      On  graduating  from  law  school  1  clerked  for 

15  Justice  --  excuse  me.  Judge  James  Hunter,  United 

16  States  Court  of  Appeals  for  the  Third  Circuit.   That 

17  was  '78,  '79. 

18  I  then  clerked  for  Chief  Justice  Warren 

19  Burger  from  '79  to  '80. 

20  1  then  spent  a  few  months  at  a  firm  here  in 

21  D.C.  then  called  Ragoche,  Stem  and  Huge,  H-u-g-e. 

22 1  left  there  to  become  an  assistant  United 

1  States  Attorney  in  the  Southern  District  of  New  York. 

2  1  started  there  on  October  1,  1981. 

3  I  remained  there  as  an  assistant  U.S. 

4  Attorney  until  January  of  1987,  where  I  was  appointed 

5  deputy  chief  counsel  of  the  House  Committee  on 

6  Investigate  Covert  Arms  Transactions  with  Iran,  which 

7  everybody  else  calls  the  Iran-Contra  committee.   I 

8  stayed  there  until  February,  January  or  February  of 

9  1988. 

10  I  think  on  February  1,  or  at  least  early 

1 1  February  of  '88,  I  became  a  partner  at  Howrey  and 

12  Simon,  same  address.   In  fact  it  wasn't  the  same 

13  address  then.    But  it  was  a  Washington,  D.C.  firm. 

14  I  remained  there  until  September  of  1993. 

15  September  of  1993  I  was  appointed  associate  counsel 

16  to  the  president,  remained  there  until  September, 

17  '94. 

1 8  I  have  told  you  about  where  1  have  been 

19  since  September  of  '94. 

20  Q      How  did  you  come  to  be  appointed  to  your 

21  position  as  associate  counsel  to  the  president? 

22  A      I  was  asked  by  Bemie  Nussbaum  if  I  would 
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1  take  the  job. 

2  Q      Generally  while  you  were  associate  counsel 

3  to  the  president  what  did  your  responsibilities 

4  entail? 

5  A      I  had  no,  unlike  some  other  associate 

6  counsel  who  had  sort  of  narrowly  defined  roles,  I 

7  shouldn't  say  narrowly  defined,  but  specifically 

8  defined  roles,  I  had  a  catch-as-catch-canrole.    I 

9  did  a  whole  variety  of  stuff.    I  did  nominations.    I 

10  did,  you  know,  congressional  stuff,  budget  stuff.    I 

1 1  did  a  little  bit  of  everything.    I  had  no  particular 

12  assignment. 

13  Q      And  did  you  report  directly  to  Mr.  Nussbaum? 

14  A      When  I  first  was  there  --  yes.   The  answer 

15  to  that  question  is  yes. 

16  When  1  first  arrived,  as  everyone  knows, 

17  there  was  not  a  deputy.    The  deputy  slot  was  filled 

18  in  December  by  Joel  Klein. 

19  But  the  office  was  not  structured  such  that, 

20  people  reported  to  Klein,  as  a  general  matter  who 

21  then  reported  to  Mr.  Nussbaum.    It  was  a  pretty 

22  issue-oriented  reporting. 

1  So  on  some  issues  1  might  report  to  Klein, 

2  if  he  was  the  person  directly  responsible.   Generally 

3  1  reported  directly  to  Mr.  Nussbaum. 

4  Q      Were  you  made  aware  of  the  special 

5  committee's  document  request  to  the  White  House  for 

6  documents  related  to  Senate  Resolution  120? 

7  A      No.    1  don't  think  so. 

8  Q      Do  you  have  any  documents  which  may  be 

9  relevant  to  Senate  Resolution  120  in  your  possession? 

10  A      I  hate  to  say  no  to  that  question  only 

1 1  because,  you  know,  I  have  not  gotten  a  subpoena  for 

12  records  and  I  haven't  really  looked.    And  I  have 

13  never  read  the  resolution  and  I  can't  - 

14  1  mean,  1  think  the  answer  is  no.    But  I 

15  can't  really  --  I  haven't,  I  am  not  comfortable  under 

16  oath  giving  you  that  answer,  because  generally  1  left 

17  my  documents  at  the  White  House  when  1  left.    So  I 

18  think  it's  unlikely  I  have  anything. 

19  But  I  have  not  done  any  search,  I  haven't 

20  read  the  resolution,  and  1  haven't  seen  a  document 

21  request.   So  I  actually  can't  quite  -- 

22  Q      Okay. 
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1  A      —  answer  that  question. 

2  MS.  FISHER:    Let's  go  off  the  record  for  a 

3  second. 

4  (Off-the-record  discussion.) 

5  MS.  FISHER:    Back  on  the  record. 

6  BY  MS.  FISHER: 

7  Q      Did  there  come  a  time  after  September,  1993, 

8  when  you  became  associate  counsel  to  the  president 

9  that  you  became  aware  of  issues  related  to  Capital 

10  Management  Services  or  David  Hale? 

1 1  A      Became  aware  in  any  fashion? 

12  Q      Yes. 

13  A      Yes. 

14  Q      Can  you  tell  me  when  you  first  learned  of 

15  issues  related  to  Capital  Management  or  David  Hale? 

16  A      I  can't. 

17  Q      Do  you  recall  what  the  substance  of  your 

18  first  knowledge  related  to  David  Hale  or  Capital 

19  Management  was? 

20  A      Newspaper. 

21  Q      Okay. 

22 A      I  mean,  my  —  I  can't  really  remember  when. 
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1  It  would  have  been  sometime  in  the  fall. 

2  And  it  was  entirely  from  the  news  reports 

3  that  were  becoming  more  prevalent  at  that  time,  as  I 

4  recall. 

5  Q      Do  you  believe  that  may  have  occurred 

6  sometime  in  September  when  Mr.  Hale  was  indicted? 

7  A      Probably. 

8  Q      After  -- 

9  MR.  MURPHY:    Was  he  indicted? 

10  THE  WITNESS:    1  should  say  1  don't  remember 

11  him  being  indicted  in  September '93.    If  he  was 

12  indicted  in  September  '93,  I  am  sure  I  read  it. 

13  BY  MS.  FISHER: 

14  Q      Okay. 

15  A      But  whether  that  was  the  first  time,  I  just 

16  don't,  you  know.    I  mean,  obviously,  I  knew  he  was 

17  indicted  at  some  time.    I  don't  remember  that  being 

18  in  September  of  '93. 

19  Q      After  you  first  learned  of  issues  related  to 

20  Capital  Management  Services  or  David  Hale,  did  you 

21  have  any  discussions  at  the  White  House  with  any 

22  member  of  the  White  House  staff  regarding  those 
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1  issues? 

2  A      Any  conversation  at  all  about  Capital 

3  Management  or  David  Hale? 

4  Q      Well,  I  am  trying  to  target  on  your  first, 

5  when  you  first  became  aware  of  issues  related  to 

6  David  Hale  or  Capital  Management. 

7  A      I  just  can't,  I  can't  remember.   I  don't 

8  remember. 

9  Q      Okay. 

10  A      This  was  not  a  big  issue.    I  mean,  it  was 

11  not  a  big  topic  of  conversation  in  which  I  was 

12  involved,  so  I  don't  -- 

13  I  mean,  if  I  had  conversations  with  people 

14  at  that  time,  it's,  you  know,  did  you  see  what  was  in 

15  the  paper  this  morning.    1  didn't  have,  1  don't 

16  remember  sort  of  in  the  September  -  October  timeframe 

17  having  substantive  conversations  with  people  about 

18  this  issue. 

19  Q      Do  you  recall  that  at  some  time  you  became 

20  aware  that  Mr.  Hale  was  indicted? 

21  A      Sure.    I  have  no  idea  when. 

22 Q      Okay.    Do  you  recall  whether  you  had  any 

14 

1  discussions  regarding  the  indictment  with  any  member 

2  of  the  White  House  staff? 

3  A      1  don't  recall. 

4  Q      For  example,  do  you  recall  having  any 

5  discussions  with  Mr.  Nussbaum? 

6  A      I  mean,  I  don't  recall.   I  mean,  1  am  not 

7  telling  you  1  didn't,  because  I  think  it's  highly 

8  likely  that  I  did. 

9  But  I  don't  remember  any  conversations  with 

10  him  about  the  indictment  of  Hale. 

1 1  Q      Okay. 

12  A      1  would  not  have  thought,  actually,  if  you 

13  hadn't  told  me,  if  you  had  asked  me  when  1  thought 

14  Hale  got  indicted,  I  would  have  said  sometime  in 

15  early  '94. 

16  Q      Okay. 

17  A      So,  so  I  am  just,  that  is  the  state  of  my 

18  recollection  of  this  whole  thing. 

19  Q      Okay.    Do  you  recall  becoming  aware  that  Mr. 

20  Hale  was  making  allegations  involving  the,  President 

21  Clinton  and  Jim  Guy  Tucker? 

22  A      Yes,  I  remember  that  from  the  press. 
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1  Q      Do  you  recall  having  any  discussions  with 

2  any  members  of  the  White  House  staff  regarding  those 

3  allegations? 

4  A      Not  specifically. 

5  Q      At  any  time  at  all. 

6  A      Yes. 

7  Q      Can  you  tell  me  who  those  discussions  were 

8  with? 

9  A      I  don't  remember  any  specific  discussion 

10  with  anybody,  but  I  am  relatively  confident  I  had 

1 1  conversations  about  that  with  Mr.  Nussbaum  and  Mr. 

12  Lindsey. 

13  Q      Do  you  recall  the  substance  of  those 

14  discussions? 

15  A      I  don't. 

16  And  I  should  say,  and  maybe  others. 

17  Q      Do  you  recall  becoming  aware  that  Mr.  Hale's 

1 8  attorney.  Randy  Coleman,  had  made  contact  with  a 

19  member  of  the  White  House  staff  regarding  Mr.  Hale? 

20  A      I  read  it  in  the  newspaper. 

21  Q      Do  you  recall  discussing  that  with  anyone  at 

22  the  White  House? 


1  A      I  don't,  actually. 

2  I  remember,  I  remember  that  being  written  in 

3  the  newspaper.   If  it's  the  right  episode,  it  ~  Mr. 

4  Kennedy,  William  Kennedy. 

5  Q      Do  you  recall  having  any  discussions  with 

6  Mr.  Kennedy  regarding  that  contact  with  Mr.  Coleman? 

7  A      Not  really. 

8  Q      Do  you  recall  having  discussions  with  Mr. 

9  Lindsey  about  that  contact  from  Randy  Coleman? 

10  A      I  don't  remember  any  conversations  with 

1 1  Lindsey.    It's  possible  I  had  conversations  with 

12  Kennedy  after  it  appeared.   Kennedy  and  I  were  just 

13  down  the  hall  fi-om  each  other.    It's  possible  I 

14  mentioned  the  newspaper  story  to  him  or  something 

15  after  it  happened. 

16  I  think  it's  possible  I  had  a  conversation 

17  with  Kennedy.   But  I  don't  remember  the  substance.   I 

18  don't  remember  any  conversation  with  Lindsey  about 

19  it. 

20  Q      Do  you  recall  any  discussions  with  Mr. 

21  Nussbaum  regarding  Mr.  Coleman's  contact? 

22  A      No.    Again,  if  I  did  it  would  have  related 


16 
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1  to  a  newspaper  story. 

2  Q      Do  you  ~ 

3  A      Because  it  was  a  newspaper  story  about  a 

4  member  of  our  office. 

5  So  I  don't  have  any  substantive  knowledge  of 

6  it.    If  I  had  these  conversations,  the  best  I  recall 

7  today  is  it  would  have  related  to  Kennedy  got  his 

8  name  in  the  paper. 

9  Q      Did  you  ever  become  aware  that  Mr.  Coleman 

10  had  attempted  to  contact  anyone  else  from  the  White 

1 1  House? 

12  A      My  entire  knowledge  of  Coleman  contacting 

13  people  is,  really,  that  I  remember  today  at  least,  is 

14  out  of  that  newspaper  story.    If  there  was  more  in 

15  the  newspaper  story,  then  I  have,  at  least  at  one 

16  time  had  more  knowledge. 

17  But  I  have  not  gone  back  and  looked  at  the 

18  newspaper  stories  in  preparation  for  today,  so  I 

19  don't  know.    I  don't  have  any  recollection  of  knowing 

20  any  contact  with  anybody  else. 

21  I  remember  the  story  talked  about  Kennedy. 

22  If  you  were  to  show  me  a  story  that  said  he  contacted 


1  somebody  else,  I  would  probably  then  remember  he 

2  contacted  somebody  else.   But  I  don't  think  I  have 

3  any  knowledge  beyond  that  story. 

4  Q      Okay. 

5  A      Or  stories.   I  mean,  I  think  that  story  got 

6  written  maybe  a  couple  times. 

7  Q      Do  you  recall  having  any  contacts  with  Bruce 

8  Lindsey  regarding  Mr.  Hale's  allegations. 

9  MR.  MURPHY:    What  allegations? 

10  BY  MS.  FISHER: 

1 1  Q      Involving,  involving  President  Clinton 

12  sometime  on  or  about  September  20th,  1993? 

13  A      I,  it  is  possible  that  I  did.    I  don't 

14  recall. 

15  Q      Did  Mr.  Lindsey  ever  tell  you  that  he  met 

16  with  members  of  the  press  regarding  Mr.  Hale's 

17  allegations? 

18  A      Not  that  I  recall. 

19  September  20th? 

20  Q      Yes. 

21  MR.  IVEY:    Did  you  say  November? 

22  MS.  FISHER:    September  20th. 


11 
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1  MR.  IVEY:    September  20th? 

2  MS.  FISHER:    Yes. 

3  A      I  don't  recall  that. 

4  I  again  had  more  contact  with  Lindsey  about 

5  this  issue  later  as  it  became  a  heavier  press  issue. 

6  When  I  say  this  issue,  I  mean  Whitewater 

7  generally.   I  don't  remember  any  particular  contact 

8  at  that  time. 

9  Q      Were  you  assigned  any  duties  with  regard  to 

10  the  Whitewater  issue  generally  at  some  point? 

11  A      I  was  one  of  the  people  who  was  sort  of 

12  following  the  issue  and  assisting  in  responding  to 

13  press  inquiries. 

14  Q      About  what  time? 

15  A      I  mean,  I  can't  tell  you  when  I  was 

16  assigned,  because  I  don't  know  that  I  can  tell  you 

17  that  I  was  ever  formally  assigned  to  do  it. 

18  And  this  was  a  matter  that,  until  Christmas 

19  of  '93,  was  a  very  episodic.   I  mean,  it  was  hardly 

20  in  the  press  until  Christmas  of  '93.    Right  before 

21  Christmas  of  '93  it  began  to  be  a  substantial  press 

22  issue  and  then  remained  a  substantial  press  issue 


1  until  I  left.    So,  so,  I  mean,  this  is  my 

2  recollection. 

3  So  I  really  was  minimally  involved  until 

4  around  Christmas.   And  then  I  became  more  involved 

5  around  Christmas,  as  the  story  picked  up. 

6  Q      Prior  to  Christmas,  1993,  do  you  recall  what 

7  your  involvement  substantively  was? 

8  A      I  primarily  followed  the  news  stories. 

9  Tried  to  assist  in  responding  to  news  stories,  assist 

10  others. 

1 1  I  never  talked  to  the  press,  myself, 

12  about  --  about  any  of  the  issues. 

13  Q      Who  on  the  White  House  press  staff  did  you 

14  report  to? 

15  A      At  the  time  — 

16  MR.  MURPHY:    Objection  to  the 

1 7  characterization  that  he  reported  to  members  of  the 

18  White  House  press. 

19  BY  MS.  FISHER: 

20  Q      Discussed  these  matters. 

21  A      At  the  time  the  person  handling  the  press 

22  for  the  White  House  on  this  issue  was  Mr.  Lindsey, 


20 
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1  and  he  was  not  a  member  of  the  White  House  press. 

2  Q      Was  there  anyone  else  on  the  White  House 

3  staff  that  you  would  discuss  these  issues  with  in 

4  responding  to  press  inquiries? 

5  A      At  that  time.    You  know,  Mr.  Nussbaum  was 

6  involved,  obviously.    I  reported  to  Mr.  Nussbaum. 

7  Q      Is  Mr.  Nussbaum  the  person  that  asked  you  to 

8  follow  the  issue? 

9  A      Yeah.    I  mean,  you're  implying,  that 

10  question  implies  a  more  formal  designation.   As  I 

1 1  say,  my  recollection  is  that  it  wasn't  much  of  an 

12  issue  and  then  became  more  of  an  issue. 

13  But  by  the  time  it  was,  got  to  ~  I  was  the 

14  person  sort  of  doing  it.    Mr.  Sloan  was  also  somewhat 

15  involved. 

16  But,  yeah,  I  mean,  to  the  extent  ~  Mr. 

17  Nussbaum  at  the  time  is  the  one  who  gave  me 

18  assignments.    So  to  the  extent  I  got  an  assignment,  I 

19  got  that  assignment  from  Mr.  Nussbaum. 

20  Q      Okay.    I  believe  you  testified  the 

21  involvement  was  generally  episodic  until  Christmas  of 

22  1993? 

22 

1  A      Yes.    I  mean,  it  was  episodic  after  that. 

2  There  were  just  a  lot  more  episodes. 

3  Q      Could  you  describe  for  me  the  episodes  that 

4  you  recall  from  that  period  when  you  started, 

5  September,  '93,  until  Christmas  of  '93? 

6  MR.  IVEY:    Can  with  go  off  the  record  for  a 

7  second? 

8  (Off-the-record  discussion.) 

9  MR.  MURPHY:    Let's  go  on  the  record. 

10  THE  WITNESS:    Could  you  reread  the  question. 

1 1  MS.  FISHER:    Could  you  read  back  the 

12  question. 

13  (The  reporter  read  as  follows.) 

14  THE  REPORTER:    "Question.    Could  you 

15  describe  for  me  the  episodes  that  you  recall  fi^om 

16  that  period  when  you  started,  September,  '93,  until 

17  Christmas  of '93?" 

18  A      I  really  don't  remember  very  clearly  any  of 

19  the  specific  issues  that  came  up  until  right  before 

20  Christmas. 

21  I  generally  remember  that,  as  press  issues 

22  came  up,  and  they  were  all  press  driven,  a  story 
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1  would  appear  in  the  paper,  or  more  typically  we  would 

2  get  a  press  call  at  6  o'clock  in  the  evening  and  they 

3  would  want  a  comment  about  a  story  that  was  going  to 

4  appear  the  next  day.    I  would  help  participate  in  how 

5  to  answer  the  questions.    So  that's  mostly  ~ 

6  Then  starting  around  Christmas  was  when  the 

7  story  started  to  appear  about  the  file  in  Vince 

8  Foster's  office  and  there  was  a  Whitewater  file.   I 

9  remember  that  issue. 

10  But  before  that  I  don't  remember  any 

1 1  specific  issue. 

12  MR.  MURPHY:    Just  so  the  record  is  complete, 

13  while  we  were  off  the  record  Mr.  Eggleston  mentioned 

14  the  fact  that  in  the  fall  of  '93  he  also  participated 

15  in  a  meeting  at  which  various  Treasury  Department  and 

16  RTC  people  were  around. 

17  THE  WITNESS:   Actually  -- 

18  MR.  MURPHY:    I  don't  remember  who  all  the 

19  people  were,  but  he  has  testified  about  that  meeting, 

20  which  I  think  was  October  the  14th  of  '93,  at  great 

21  length  in  prior  ~ 

22 THE  WITNESS:    Right. 

24 

1  MR.  MURPHY:   --  Senate  and  House 

2  investigations? 

3  A      Obviously  I  remember,  to  the  extent  I  said 

4  before  I  don't  remember  specific  issues,  I  remember 

5  that  issue  quite  clearly.   But  I  have  already 

6  testified  about  that. 

7  BY  MS.  FISHER: 

8  Q      Did  there  come  a  time  in  November  of  1993 

9  when  you  learned  about  issues  relating  to  the  SBA, 

10  Capital  Management  and  David  Hale? 

1 1  A      Yes. 

12  Q      Could  you  tell  me  what  you  recall  about 

13  first  learning  about  that,  the  SBA's  involvement  in 

14  the  David  Hale  and  Capital  Management  issues? 

1 5  A      There  was  a  newspaper  story  ~  what  I 

16  remember  about  the  issue  you  are  about  to  ask  me 

17  about,  I  think,  is  there  was  a  newspaper  story  that 

18  reported  that  SBA  had  asked,  excuse  me,  that  the  SBA, 

19  House  SBA  committee  had  asked  the  SBA  for  information 

20  about  Capital  Management. 

21  I  don't  remember  the  date  of  the  story,  and 

22  I  don't  remember  what  newspaper  it  was  in. 
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1  Can  we  take  a  brief  recess?  -' 

2  MR.  MURPHY:    Sure. 

3  THE  WITNESS:    Is  that  all  right? 

4  MS.  FISHER:    Absolutely. 

5  (A  brief  recess  was  taken.) 

6  MS.  FISHER:    Back  on  the  record. 

7  BY  MS.  FISHER: 

8  Q      Do  you  recall  who  brought  that  newspaper 

9  story  to  your  attention? 

10  A      I  think  I  first  read  it  myself.    I  think  it 

1 1  was  first  brought  to  my  attention  by  myself  reading 

12  it  in  the  clips. 

13  Q      Okay.    Did  you  then  discuss  that  story  with 

14  someone  at  the  White  House? 

15  A      There  came  a  time  when  Mr.  Nussbaum 

16  mentioned  the  story  to  me. 

17  Q      Do  you  recall  whether  it  was  the  same  day? 

18  A      I  don't. 

19  Q      What  did  Mr.  Nussbaum  say  to  you? 

20  A      The  story  had  talked  about  a  report  being 

21  due  some  time  in  the  future.    Mr.  Nussbaum  asked  me 

22  to  follow  up,  find  out  about  the  matter. 


1  Q      Did  Mr.  Nussbaum  tell  you  whom  you  should 

2  follow  up  with? 

3  A      I  don't  think  he  specifically  told  me  who  to 

4  follow  up  with. 

5  Q      Do  you  recall  having  any  discussions  with 

6  anyone  else  other  than  Mr.  Nussbaum  regarding  this 

7  newspaper  story? 

8  A      No. 

9  Q      What  is  the  next  action  that  you  took  with 

10  regard  to  this  issue? 

11  A      I  think  some  time,  I  don't  remember  days, 

12  I'm  not  even  clear  on  months,  but  some  time  the  day 

13  after  the  report  was  due,  two  days  after  the  report 

14  was  due,  some  time  after,  whatever  the  due  date  of 

15  the  report  was  in  the  newspaper,  as  I  recall,  the  day 

16  or  so  after  the  report  was  due  I  called  the 

17  legislative  affairs  office  at  the  SB  A. 

18  Q      Did  you  call  for  anyone  specifically,  or  did 

19  you  just  call  that  general  number? 

20  A      Just,  I  did  not  call  for  anybody 

21  specifically.   I  don't  remember  what  number  1  called. 

22  Q      Did  you  talk  with  someone  at  the  legislative 
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1  affairs  office  at  the  SBA  at  that  time? 

2  A      Someone  at  the  office. 

3  Q      Do  you  recall  who  that  person  was? 

4  A      I  don't. 

5  Q      Do  you  recall  the  substance  of  your 

6  conversation? 

7  A      Yes,  generally. 

8  Q      Could  you  tell  me  generally  what  you  recall. 

9  A      I  asked  whether  the  report  had  been  filed, 

10  because  at  the  time  I  didn't  know  if  the  report  --  if 

1 1  the  SBA  had  complied  with  the  request  to  file. 

12  And  whomever  I  spoke  to,  and  I  don't 

13  remember  whether  it  was  a  member  of  the  legislative 

14  affairs  office,  whether  it  was  a  secretary,  whether 

15  it  was  custodian,  I  don't  remember  who  it  was  I  spoke 

16  to,  but  whoever  1  spoke  to  told  me  that  they  would 

17  get  back  to  me. 

18  Q      Prior  to  that  time  had  you  had  any  contact 

19  with  any  individual  at  the  SBA? 

20  MR.  MURPHY:    In  his  life? 

21  MS.  FISHER:    While  an  associate  White  House 

22  counsel. 
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1  A      I  don't  think  so.    I  am  pretty  sure  I  had 

2  not. 

3  BY  MS.  FISHER: 

4  Q      Prior  to  this  time  were  you  acquainted  with 

5  anyone  who  worked  at  the  SBA? 

6  A      No.   Not  that  I  know  of 

7  Q      Okay. 

8  A      I  mean,  it  may  be  that  I  know  somebody  that 

9  works  there.   But  I  don't  know  that  I  know  anybody 

10  who  works  there. 

1 1  Q      Other  than  Mr.  Nussbaum's  discussion  with 

12  you  to  follow  up  on  the  newspaper  story,  had  you  had 

13  any  discussions  with  anyone  else  at  the  White  House 

14  regarding  the  report  filed  by  the  SBA  relating  to 

15  Capital  Management? 

16  A      I  don't  recall. 

17  Q      Well,  did  someone,  after  this  conversation 

18  with  someone  at  the  legislative  affairs  office  of 

19  SBA,  did  someone  then  get  back  to  you? 

20  A      Yes. 

21  Q      Do  you  recall  who  that  person  was? 

22  A      John  Spotila,  or  Spitola,  whichever  his 
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1  name. 

2  Q      Do  you  recall  the  substance  of  that 

3  conversation  with  Mr.  Spotila? 

4  A      Very  generally. 

5  Q      Could  you  tell  me  what  you  recall? 

6  A      He  called  me.   He  identified  himself  as 

7  general  counsel  of  the  agency. 

8  I  asked  him  if  a  report  had  been  —  I  think 
I  referenced  the  newspaper  story  and  asked  him 
whether  a  report  had  been  filed.    He  told  me  that  it 
had  been.   Late  the  night  before,  1  think. 

1  asked  him  if  it  would  be  appropriate  for 
the  White  House  to  have  a  copy  of  the  report.   And 
that's  about  all  I  remember. 

Q      What  did  Mr.  Spotila  say  to  you  in  that 
conversation? 

A      I  just  don't  remember  whether  he,  I  mean, 
when  I  say  that's  about  all  I  remember,  1  mean  that. 
I  don't  remember  whether  he  said  I  have  to  get  back 
to  you  or  whether,  what  he  —  I  don't  remember  what 
his  response  was  in  that  conversation  to  my  question. 
I  don't  remember  what  his  response  was  to  my  question 
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1  in  that  conversation. 

2  Q      What  caused  you  to  ask  Mr.  Spotila  whether 

3  it  would  be  appropriate  for  the  White  House  to  have  a 

4  copy  of  the  SBA  report  relating  to  Capital 

5  Management? 

6  A      Well,  I  had  been  asked  to  follow  up.    I  am 

7  not  sure  which  part  of  that  question  you  are 

8  accenting,  but  I  had  been  asked  to  follow  up  on  that 
report  by  Mr.  Nussbaum.   And  I  was  calling  to  find 
out  whether  it  got  filed  and,  if  it  got  filed, 
whether  it  would  be  appropriate  for  us  to  have  a 
copy. 

It  was  just,  it  was  the  logical  thing,  I 
thought,  for  me  to  do  in  light  of  the  request  that 
had  been  made  to  me. 

Q      Okay. 

A      By  Mr.  Nussbaum. 

Q      I  am  attempting  to  focus  on  the  question 
whether  it  would  be  appropriate  and  why  ~ 

A      Okay,  that  is  what  I  couldn't  tell. 

Q      Okay. 

A      I  didn't  want  it  if  it  wasn't  appropriate. 
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1  I  mean,  if  it  wasn't  appropriate  for  me  to  have  it,  I 

2  didn't  want  to  have  it. 

3  I  was  talking  to  the  general  counsel  of  the 

4  agency,  and  I  wanted  to  have  it  if  it  was 

5  appropriate.   If  it  wasn't  appropriate  to  have  it,  I 

6  didn't  want  the  White  House  to  have  it. 

7  I  specifically  remember  asking  if  it  was 

8  appropriate  for  us  to  have  it. 

9  Q      Okay. 

10  A      I  didn't  know  what  it  was. 

11  Q      Okay. 

12  A      All  I  knew  was  that  ten  days  earlier  there 

13  had  been  a  newspaper  story  that  there  was  going  to  be 

14  a  report.    I  had  no  idea  what,  until  I  talked  to  him, 

15  I  didn't  even  know  whether  they  had  complied  with  the 

16  time  deadline. 

17  Q      Okay. 

18  A      So  1  had  no  idea  of  what  it  was,  I  didn't 

19  know  anything  about  it.    So  ~ 

20  Q      For  example,  you  didn't  know  whether  it 

21  might  have  confidential  information  contained  in  the  , 

22  report? 
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1  A      I  didn't  know  anything  about  it. 

2  Q      Okay. 

3  A      There  had  not  to  my  knowledge  at  the  time  of 

4  my  call  been  any  substantive  newspaper  story.    I 

5  didn't  know  anything  about  it. 

6  Q      Was  your  concern  whether  it  was  appropriate, 

7  did  that  stem  from  your  lack  of  knowledge  whether  it 

8  was  confidential  versus  public  information? 

9  A      No.    It  was  undifferentiated.   It  was  I 

10  didn't  want  to  have  it  if  it  was  not  appropriate  for 

11  us  to  have  it  for  whatever  reason. 

12  I  didn't  have  a  category  in  my  mind  of  what 

13  would  make  it  inappropriate.   If  it  was  appropriate, 

14  1  wanted  it. 

15  Q      Okay. 

16  A      If  it  wasn't  appropriate,  I  didn't  want  it. 

17  1  didn't  have  a  more  definite  thought  about  it. 

18  Q      What  are  some  of  the  reasons  it  may  have, 

19  that  in  your  mind,  if  you  can  recollect,  that  it 

20  would  have  not  appropriate  for  the  White  House  to 

21  have  it? 

22  A      1  didn't  really  think  about  it.    1  did  not 


7029 

33 

1  think  about  the  reasons,  because  I  didn't  know  what 

2  it  was. 

3  So  I  didn't  have  anything  in  my  head  about 

4  what  would  have  made  it  inappropriate.   I  wasn't 

5  making  the  judgment.    I  was  just  asking  him  if  it's 

6  appropriate  for  us  to  have  it. 

7  Q      After  that  conversation  with  Mr.  Spotila, 

8  did  he  tell  you  that  he  would  get  back  in  touch  with 
you? 

A      That  I  can't  quite  remember.   That  is  why  I 
answered  the  other  question  that  way.   I  don't 
remember  whether  he  told  me  he  would  get  back  in 
touch  with  me  or  whether  he  told  me  on  the  phone  that 
it  would  be  okay. 

My  sort  of  best  recollection  is  he  told  me 
he  would  get  back  to  me.   But  my  memory  of  that  is 
extremely  vague. 
Q      All  right. 

A      It's  extremely  vague  to  me  whether  it's  two 
conversations  or  one  conversation.   I  just  don't 
remember. 

Q      What  is  the  next  action  in  the  series  that 
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you  recall? 

A      Well,  at  some  point  I  got  a  couple-page 
letter,  report,  something. 
Q      Do  you  ~ 
A      I  don't  remember  when  it  was. 

MS.  FISHER:    I  want  to  show  you  a  document 
that  is  not  Bates  stamped,  but  it's  a  fax 
transmission  sheet  from  Mr.  Spotila  to  Mr.  Eggleston 
dated  II-16-'93,  time,  11:20  a.m. 

And  I  ask  you  if  this  is  the  document  you 
were  just  referring  to. 

(Witness  examines  document.) 
A      I  remember  getting  this  from  him. 

BY  MS.  FISHER: 
Q      Do  you  believe  this  was  the  first  letter 
that  you  received  from  Mr.  Spotila? 
A      I  don't  know. 

MS.  FISHER:    For  the  record  we  should 
probably  mark  this  as  Eggleston  Exhibit  1 . 

(Deposition  Exhibit  1  was  marked  for 

identification.) 

MS.  FISHER:    Because  it  has  no  Bates  number. 
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1  MR.  IVEY:    May  I  see  the  exhibit,  please? 

2  MR.  MURPHY:    Sure. 

3  BY  MS.  FISHER: 

4  Q      Page  2  of  this  document  appears  to  be  a  news 

5  release  on  Capital  Management  Services,  Inc.,  from 

6  SBA.    And  attached  to  that  is  three  more  pages  that 

7  develop  this  information  in  more  detail. 

8  A      Uh-huh.    Yes.    I  acknowledge  that  I  have  not 

9  read  this  carefully  since  you  gave  it  to  me. 

10  Q      Do  you  recall  that  you  received  public 

1 1  information  that  was  disclosed  to  the  press  from  Mr. 

12  Spotila? 

13  A      Yes.   Could  I,  I  am  sorry.    Could  I  say  -- 

14  Q      Absolutely. 

15  A      It's  not  clear  to  me  that  I  would  actually 

16  remember  this  if  I  hadn't  seen  the  fax  page.   I  am 

17  not  sure  if  you'd  shown  this  to  me  without  the  fax 

18  page  and  without  the  date,  I  don't  —  I  don't 

19  specifically  remember  this  document. 

20  Q      Okay. 

21  A      It's  a  fax  to  me.   That  was  my  fax  number  at 

22  the  time. 
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1  Q      Okay. 

2  A      I  remember  getting  the,  a  document  like 

3  this.    I  don't  actually  remember  this  document. 

4  Q      Do  you  recall  who  at  the  White  House  you  may 

5  have  given  a  copy  of  this  document? 

6  A      I  don't. 

7  Q      Do  you  recall  whether  you  gave  a  copy  of 

8  this  document  to  Mr.  Lindsey? 

9  A      I  don't. 

10  Q      Do  you  recall  whether  you  gave  a  copy  of 

1 1  this  document  to  Mr.  Nussbaum? 

12  A      This  specific,  I  mean,  I  think  I  either  gave 

13  or  showed  a  copy  to  Mr.  Nussbaum.    I  must  have  given 

14  a  copy  to  Mr.  Nussbaum. 

15  I  just  don't  remember  --  I  don't  remember 

16  giving  this  to  Mr.  Lindsey. 

17  Q      Do  you  recall  discussing  this  document  with 

18  anyone  outside  the  White  House  after  receiving  it? 

19  A      Not  at  the  time. 

20  Q      Upon  reading  this  document  ~ 

21  MS.  FISHER:    Strike  that. 

22  BY  MS.  FISHER: 
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1  Q      After  receipt  of  this  document  what  was  the 

2  next  action  that  you  took  regarding  this  issue? 

3  A      Can  we  talk  outside? 

4  MS.  FISHER:    Absolutely. 

5  THE  WITNESS:   Can  I  take  this  with  me? 

6  MS.  FISHER:    Yes. 

7  (The  witness  confers  with  counsel.) 

8  (The  reporter  read  as  follows.) 
THE  REPORTER:    "Question.   After  receipt  of 

this  document  what  was  the  next  action  that  you  took 
regarding  this  issue?" 

A      At  some  point  I  learned  that  documents  had 
been  provided  to  the  SBA  committee,  as  well  as  a 
report. 

BY  MS.  FISHER: 

Q      Do  you  recall  how  you  came  to  learn  that 
information? 

A      I  don't. 

Q      Do  you  recall  whether  it  was  Mr.  Spotila  who 
told  you  that? 

A      I  think  it  was  likely  Mr.  Spotila.    I  don't 

actually  remember  him  telling  me,  but  1  assume  it  was 
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Mr.  Spotila. 

Q      And  you  believe  that  that  knowledge  came  to 
you  some  time  after  receiving  this  document  ~ 

A      I  just  ~ 

Q      ~  that  has  been  marked  Eggleston  Exhibit  1, 
to  the  best  of  your  recollection? 

A      I  don't  particularly  remember  if  it  was 
before  or  after  I  received  this  document. 

Q      At  this  point  in  November  16th,  1993,  on  or 
about,  did  you  have  any  other  responsibilities  with 
regard  to  the  issue  of  Capital  Management  Services, 
Inc.,  and/or  David  Hale  in  your  position  as  White 
House  counsel,  other  than  what  you  have  testified 
before  in  responding  to  press  inquiries? 

A      This  whole  matter  related  to  press 
inquiries.   This  matter  related  to  press  inquiries. 

Q      Okay. 

A      This,  this  was  only  in  connection  with  ~ 
with  responding  to  the  press. 

I  mean,  my  activity  in  this  was  directly 
because  I  had  seen  the  story  in  the  newspaper  and  I 
was  asked  by  Mr.  Nussbaum  to  follow  up  on  a  story 
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1  that  was  in  the  newspaper. 

2  Q      Okay. 

3  A      I  had  no  other  responsibilities  related  to 

4  capital  management. 

5  Q      It  is  your  testimony  that  you  don't  recall 

6  how  it  was  that  you  came  to  learn  that  documents  had 

7  been  provided  to  Congressman  LaFalce? 

8  A      I  think  I  said  it's  likely,  it's  my 

9  testimony  that  I  don't  actually  remember. 

10  Q      Okay. 

11  A      I  must  have  learned  it  from  Mr.  Spotila. 

12  Q      Okay. 

13  A      Because  I  didn't  have  any  other  way  of 

14  knowing  anything  about  this. 

15  Q      What  was  the  next  action  that  you  took  with 

16  regard  to  this  issue,  then? 

17  A      At  some  point  I  asked  him  whether  it  would 

18  be  appropriate  for  us  to  get  the  documents. 

19  Q      Do  you  believe  you  directed  that  request  to 

20  Mr.  Spotila? 

21  A      I  do. 

22 Q      Do  you  recall  the  substance  of  that .__ 
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1  conversation? 

2  A      I  don't.    And  I  don't  —  and  1  don't  really 

3  remember  whether  it's  all  in  the  one  initial 

4  conversation  or  whether  we  were  having  more  than  one 

5  conversation  about  this.    I  just  don't  remember.   It 

6  may  have  been  all  part  of  that  first  conversation. 

7  There  may  have  been  a  second  conversation.   I  don't 

8  remember. 

9  Q      Do  you  recall  when  you  asked  to  get  the 

10  documents,  what  Mr.  Spotila's  response  was? 

11  A      I  don't. 

12  Q      Did  you  -- 

13  A      But  1  really  want  to  explain  that,  because  I 

14  don't  remember -- 

15  At  some  point  he  said  yes.    But  I  don't 

16  remember  whether  he  said  it  in  that  conversation  or 

17  called  me  back. 

18  Q      Okay. 

19  A      1  don't  remember  the  scenario.   But  at  some 

20  point  he  said  that  would  be  appropriate. 

21  Q      Did  you  have  any  contact  with  anyone  else  at 

22  SBA  about  getting  the  document,  getting  these 
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1  documents,  other  than  Mr.  Spotila? 

2  A  About  getting  the  documents? 

3  Q  Yes. 

4  A  Gee,  I  don't  think  so. 

5  Q  Okay. 

6  A  I  had  other  contacts  with  other  people  at 

7  SBA,  with  another  person  at  the  SBA. 

8  Q      During  this  time  period? 
A      Yes,  but  1  don't  think  it  related  to  getting 

the  documents. 

Q      Who  was  that  person? 

A      1  don't  remember  his  name. 

Q      Okay. 

A      It  was  a  him. 

Q      Do  you  know  a  gentleman  by  the  name  of 
Erskine  Bowles? 

A      I  have  met  Erskine  Bowles.   As  of  today  I 
have  met  Erskine  Bowles. 

Q      Did  you  know  Mr.  Bowles  during  fall  and 
December,  or  fall  and  winter  of  1993,  '94? 

A      No,  I  had  not  met  him  at  that  time  nor 
spoken  to  him. ^^_ 
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1  When  1  say  met  him,  I  mean  just  met  him. 

2  Q      Did  you  know  he  was  employed  at  the  SBA  at 

3  that  time? 

4  A      I  came  to  know  it. 

5  Q      Do  you  believe  that  you  knew  it  then? 

6  A      I  mean,  I  came  to  know  it  around  this  time. 

7  Whether  I  knew  it  as  of  the  16th  --  well,  I  suppose  I 

8  knew  it  if  I  read  this:    "U.S.  Small  Business 
Administrator  Erskine  Bowles  today  released"... 

1  mean,  at  least  by  the  time  I  read  this  I 
knew  it.    I  didn't  know  who  Erskine  Bowles  was. 

Q      Okay.   Do  you  recall  whether  Mr.  Spotila 
then  had  the  documents  delivered  to  you  or  how  the 
transfer  of  the  documents  came  about? 

A      I  got  them. 

Q      How  did  you  receive  them? 

A      I  got  them  at  the  SBA  office. 

Q      You  went  to  the  SBA  to  pick  them  up? 

A      Yeah.    I  think  I  was  on  my  way  somewhere.   I 
think  I  was  on  my  way  to  the  Hill.    And  SBA  is 
between  the  White  House  and  the  Hill.    I  am  not 
entirely  certain  of  that,  but  I  generally  remember. 


7034 

43 

1  At  this  same  time  I  was  woricing  on  the 

2  nomination  of  Morton  Halperin  to  be  assistant 

3  Secretary  of  Defense  or  something  like  that,  and  his 

4  hearing  was  right  around  this  time  period. 

5  Q      Did  you  meet  with  Mr.  Spotila  when  you 

6  picked  up  the  documents  at  the  SBA? 

7  A      I  got  them  from  him.    We  didn't  talk 

8  particularly. 

9  Q      Was  there  anybody  else  with  him  at  that 

10  time? 

11  A      No. 

12  Q      Prior  to  picking  up  the  documents  at  the 

13  SBA,  had  you  had  any  conversations  with  any  members 

14  of  the  Department  of  Justice  about  this  issue? 

15  A      No. 

16  Q      Anyone  else  at  the  White  House? 

17  A      I  don't  remember. 

18  Q      Okay. 

19  A      And  1  really  just  don't  remember.   It's 

20  possible  I  talked  to  Mr.  Nussbaum.    I  just  don't 

21  remember. 

22 Q      Do  you  know  a  woman  by  the  name  of  Beth 
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1  Nolan? 

2  A      Yes. 

3  Q      Who  is  Beth  Nolan? 

4  A      She  is  a,  currently  a  law  professor  at 

5  George  Washington  University.   At  the  time  she  was  an 

6  associate  counsel. 

7  Q      Do  you  recall  whether  you  spoke  to  Ms.  Nolan 

8  with  regard  to  receipt  of  these  SBA  documents? 

9  A      I  don't. 

10  Q      Do  you  recall  speaking  to  anyone  else  in  the 

1 1  White  House  counsel's  office  with  regard  to  receipt 

12  of  these  SBA  documents? 

13  A      I  don't.    I  mean  to,  to  be  clear,  it's 

14  possible  I  did.    I  don't  remember  ~ 

15  Q      Your  best  recollection. 

16  A      My  best  recollection  is  I  don't  remember. 

17  Q      Okay. 

18  A      It  was  almost  exactly  two  years  ago.    I  just 

19  don't  remember  talking  to  anybody  else. 

20  Q      Do  you  recall  when  you  picked  up  the 

21  documents  whether  it  was  late  in  the  day,  early  in 

22  the  day? 
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1  A      I  don't. 

2  Q      Do  you  recall  whether  it  was  on  your  way  to 

3  the  Hill  or  back  from  the  Hill? 

4  A      I  don't.    I  am  not  even  a  hundred  percent 

5  certain  it  was,  I  was  going  to  the  Hill  or  back  from 

6  there. 

7  Q      After  you  received  the  documents  did  you 

8  review  the  document? 
A      Generally. 
Q      What  do  you  recall  about  your  review  of  the 

documents? 

A      I  paged  through  them  very  quickly  to  see  if 
the  president  or  the  first  lady's  name  was  mentioned. 

Q  What  else  do  you  recall  about  your  review  of 
the  documents? 

A      Nothing. 

Q      Do  you  recall  whether  your  review  was  on  the 
day  that  you  received  the  documents? 

A      I  don't.    I  just  don't  recall. 

Q  Do  you  recall  whether  one  of  the  purposes  of 
trying  to  obtain  these  documents  was  to  learn  whether 
the  president  or  the  first  lady's  name  was  mentioned 


1  in  the  documents? 

2  A      If  the  president  or  first  lady's  name  was 

3  mentioned  in  the  documents  they  were  going  to  get 

4  leaked  and  it  was  going  to  be  a  press  story.    This 

5  was  all  about  press. 

6  Q      So  is  it  your  testimony  that  one  of  the 

7  purposes  of  attempting  to  obtain  these  documents  was 

8  to  determine  whether  the  president  and  first  lady's 
names  were  mentioned  in  the  documents? 

A      The  purpose  of  obtaining  them  was  to  respond 
to  press  inquiries,  and  there  would  be  a  higher 
likelihood  of  a  press  inquiry  if  they  were  mentioned. 

Q      Do  you  recall  whether  at  this  time  you  had 
knowledge  that  there  was  an  ongoing  investigation 
being  conducted  with  regard  to  Capital  Management 
Services  and  SBA? 

A      I  don't  remember. 

Q      Did  you  show  anyone  else  these  documents  — 

A      No. 

Q      --  at  the  White  House? 

A      I  did  not. 

Q      Did  you  tell  anyone  else  at  the  White  House 
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1  that  you  had  obtained  these  documents? 

2  A      At  some  point  I  talked  to  Bemie  Nussbaum 

3  about  it.    And  when  I  talked  to  Bemie,  I  don't 

4  remember. 

5  And  I  don't  remember  whether  I  talked  to 

6  anybody  else. 

7  Q      What  was  the  substance  of  your  conversation 

8  with  Mr.  Nussbaum? 

9  A      Well,  I  remember  a  conversation  with  Mr. 

10  Nussbaum  about  giving  them  back.   But  whether  I 

1 1  talked  to  him  closer  to  the  time  I  got  them,  I  just 

12  don't  remember  today. 

13  But  I  remember  talking  to  him  about  giving 

14  them  back. 

15  Q      Do  you  recall  having  any  conversations  with 

16  any  employees  at  the  Department  of  Justice  with 

17  regard  to  these  documents  after  you  received  these 

1 8  documents? 

19  A      Yes. 

20  Q      Who  at  the  Department  of  Justice  did  you 

21  talk  to? 

22  A      Irv  Nathan. 
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1  Q      What  was  the  substance  of  your  conversation 

2  with  Mr.  Nath? 

3  A      N-a-t-h-a-n.   Irv  Nathan. 

4  He  called  me,  told  me  he  --  I  mean,  I 

5  remember  this  conversation  only  very  generally.   He 

6  basically  called  me,  told  me  that  he  had  heard  that  I 

7  had  these  documents,  and  he  thought  I  should  return 

8  them. 

9  Q      Did  he  tell  you  why  he  thought  those 

10  documents  should  be  returned? 

11  A      Not  that  I  recall. 

12  Q      Did  you  ask  him  why  the  documents  needed  to 

13  be  returned? 

14  A      Not  that  I  recall. 

15  Q      Do  you  have  any  recollection  of  an 

16  understanding  of  why  the  documents  needed  to  be 

17  returned  or  why  the  Department  of  Justice  felt  the 

18  documents  needed  to  be  returned? 

19  A      Well,  I  mean,  I  knew  by  now  that,  I  mean, 

20  obviously  I  had  read  these  newspaper  stories.    I  had 

21  read  the  paper  story  leading  to  this.    1  think  at 

22  least  that  the  Kennedy  story  predated  this. 
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1  Anyway,  I  don't  really  remember.   But  I 

2  remember  him  telling  me  that  he  thought  I  should 

3  return  them. 

4  I  just  don't  remember  the  state  of  my 

5  knowledge  as  of  that  time  because  I  have  had  so  much 

6  more  knowledge  about  stuff  since  then  I  don't  really 

7  remember  the  state  of  my  knowledge. 

8  But  I  remember  him  telling  me  he  thought  I 
should  return  them. 

Q      What  was  your  response  to  Mr.  Nathan? 

A      I  said  I  would  talk  to  Bemie  Nussbaum.   And 
I  said  I  thought  it  was  likely  that  we  would  return 
them. 

Q      Did  you  talk  to  anyone  else  at  the 
Department  of  Justice  ~ 

A      No. 

Q      --  at  that  time? 

A      No. 

Q      Did  you  then  have  a  conversation  with  Mr. 
Nussbaum? 

A      Yes. 

Q      Can  you  tell  me  what  the  substance  of  that 


1  conversation  was? 

2  A      I  don't  remember  if  he  called  me  or  I  called 

3  him.    I  told  him  I  had  gotten  this  call  from  Irv 

4  Nathan,  that  Nathan  thought  we  should  return  the 

5  documents.   I  said  I  think  we  ought  to  return  the 

6  documents. 

7  And  he  obviously  agreed. 

8  Q      Mr.  Nussbaum  agreed  that  the  documents 
should  be  returned? 

A      Oh,  yes. 

Q      Did  he  contact  anyone  at  the  Department  of 
Justice? 

A      I  don't  know. 

Q      Did  Mr.  Nussbaum  see  a  copy  of  the 
documents? 

A      No. 

Q      At  that  time? 

A      No. 

Q      At  any  time? 

A      He  might  have  seen  a  copy  of  this.    Did  he 
see  a  copy  of  the  attached  items? 

Q      Yes. 
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1  A      He  did  not. 

2  MR.  MURPHY:    "This"  referring  to  Exhibit  1. 

3  THE  WITNESS:    I  am  sorry,  this  referring  to 

4  Exhibit  1. 

5  I  think  I  am  the  only  person,  I  am  pretty 

6  certain  of  this,  I  think  I  am  the  only  person  who  saw 

7  the  documents. 

8  MR.  MURPHY:    In  the  White  House. 

9  THE  WITNESS:    In  the  White  House.   Yeah. 

10  And  all  the  members  of  the  SBA  committee. 

1 1  BY  MS.  FISHER: 

12  Q      Did  you  make  any  copies  of  the  documents? 

13  A      Not  that  I  remember. 

14  Q      Did  you  take  any  notes  ~ 

15  A      No. 

16  Q      ~  with  regard  to  the  documents? 

17  A      No,  I  am  sure  I  didn't. 

18  Q      Did  you  write  any  memorandum  regarding  the 

19  documents? 

20  A      No.    I  only  had  these  documents  for  a  couple 

21  days. 

22 I  am  sorry,  I  didn't  mean  to  interrupt  you. 
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1  Q      That's  okay. 

2  Did  you  have  a  subsequent  conversation  with 

3  Mr.  Nathan  about  returning  the  documents? 

4  A      I  think  I  called  him.    I  returned  them  over 

5  the  weekend.   And  I  think  I  called  him  on  Monday  to 

6  tell  him  I  had  returned  them. 

7  Q      Did  you  have  any  conversations  — 

8  A      It  may  not  have  been  Monday.    I  think  I 

9  called  him  --  I  returned  them  over  the  weekend.   And 

10  I  think  I  called  him  some  time  after  the  weekend  to 

1 1  tell  him  that  I  had  returned  them,  because  I  wanted 

12  him  to  know  I  had  done  what  I  thought  we  would. 

1 3  Q      Did  you  have  any  contact  with  anyone  else  at 

14  the  Department  of  Justice  with  regard  to  return  of 

15  these  documents? 

16  A      No. 

17  Q      Did  you  have-- 

18  A      Not  that  I  recall. 

19  Q      Do  you  recall  any  conversations  with  Mr. 

20  Carver  about  these  documents? 

21  A      No. 

22  Q      Allen  Carver? 
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1  A      Absolutely  not. 

2  Q      Did  you  have  any  conversations  with  Mr. 

3  Arterberry  about  these  documents? 

4  A      No,  I  don't  know  who  Mr.  Arterberry  is. 

5  Q      Did  you  have  any  conversations  with  Webster 

6  Hubbell  regarding  these  documents? 

7  A      No. 

8  Q      Other  than  the  issue  of  getting  the 
documents  and  returning  the  documents,  did  you  ever 
have  a  conversation  with  Mr.  Hubbell  regarding  the 
attachments  to  the  letter  from  the  SBA  to  Congressman 
LaFalce? 

A      No. 

Q  So  it's  your  testimony  that  Mr.  Nussbaum 
instructed  you  to  return  the  documents,  or  take  care 
of  the  return  of  the  documents? 

MS.  FISHER:    Strike  that. 
BY  MS.  FISHER: 
Q      Is  it  your  testimony  you  and  Mr.  Nussbaum 
agreed  to  have  the  documents  returned? 
A      Yes. 

Q      Did  you  take  steps  to  carry  that  out? 
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1  A      Yes. 

2  Q      Can  you  tell  me  what  those  steps  were? 

3  A      That  was  a  Friday  evening  or  late  in  the  day 

4  on  Friday.    I  tried  to  call  Mr.  Spotila.    I  called 

5  somebody  else  at  the  SBA  who  had  called  me  the  day 

6  before  that  I  haven't  already  told  you  about. 

7  Q      Okay. 

8  A      I  don't  know  who  that  is. 
But  I  reached  him  and  returned  the  documents 

to  him. 

Q      It's  your  recollection  the  conversation  with 
Mr.  Nathan  occurred  on  late  Friday  evening? 

A      It's  definitely  my  recollection  that  my 
conversation  with  Mr.  Nussbaum  had  occurred  on  Friday 
evening.   That  was  the  one  I  was  talking  about. 

Q      Okay. 

A      I  can't  ~  I  think  my  conversation  with  Mr. 
Nathan  must  have  been  shortly  before  that,  but  I 
can't  really  place  it. 

Q      You  mentioned  that  prior  to  that 
conversation  with  Mr.  Nussbaum  and  Mr.  Nathan  you  had 
a  conversation  with  someone  outside  the  SBA? 
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1  A      Right. 

2  Q      Do  you  recall  what  office  that  person  was 

3  in? 

4  A      I  think  the  person  woriced  in  the  counsel's 

5  office. 

6  Q      Do  you  recall  whether  that  may  have  been  Mr. 

7  Stevens? 

8  A      What  was  his  first  name? 

9  Q      Mark. 

10  A      I  don't.    It  sounds  fairly  familiar.   But  I 

1 1  don't  remember  that  was  his  first  name. 

12  Q      Your  recollection  is  it  was  someone  other 

13  than  Mr.  Spotila? 

14  A      It  was  definitely  someone  other  than  Mr. 

15  Spotila.    I  think  it  was  someone  who  worked  for  Mr. 

16  Spotila  in  the  counsel's  office. 

17  I  don't  believe,  Mark  Stevens  does  not 

18  refresh  my  recollection  that  that  was  the  name  of  the 

19  person  I  talked  to. 

20  Q      Do  you  know  a  gentleman  by  the  name  of  Wayne 

21  Foren? 

22 A      No.    I  mean,  not  that  I  can  think  of 
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1  MR.  MURPHY:    How  do  you  spell  the  last  name? 

2  MS.  FISHER:    F-o-r-e-n. 

3  THE  WITNESS:    If  you  want  to  tell  me 

4  something  about  it,  it  might  refresh  me.    But  as  I 

5  sit  here  today  I  can't  think  of  anyone  by  that  name. 

6  Q      Could  you  tell  me  what  the  substance  of  your 

7  conversation  was  with  the  gentleman  from  the  SBA 

8  counsel's  office? 

9  A      He  called  me  to  tell  me  that  the  issue  of 

10  the  documents  being  given  to  me  had  been  raised  with 

1 1  Mr.  Bowles  and  that  Mr.  Bowles  thought  that  they 

12  should  contact  the  Department  of  Justice  and  make 

13  sure  that  it  was  okay  with  the  Department  of  Justice. 

14  They  were  telling  me  that  they  were  doing  that. 

15  Q      Is  it  your  understanding  that  this 

16  conversation  took  place  prior  to  any  contact  between 

17  the  SBA  and  the  Department  of  Justice? 

18  A      All  I  can  tell  you  on  that  is  what  he  said 

19  to  me. 

20  Q      Okay. 

21  A      That  is  the  conclusion  that  I  drew  from  ~ 

22  that's  the  conclusion  that  I  drew  from  what  he  said 
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1  to  me. 

2  Q      All  right. 

3  A      But  I  don't  have  any  personal  knowledge  of 

4  that. 

5  Q      Do  you  recall  anything  else  about  the 

6  substance  of  that  conversation? 

7  A      Let  me  think.   No.    I  mean  I  assumed  ~  no. 

8  I  can't,  I  don't  remember. 

9  Q      Did  you  take  any  action  after  that 

10  conversation? 

11  A      I  don't  remember. 

12  Q      Did  you  discuss  the  conversation  with  Mr. 

13  Nussbaum? 

14  A      I  just  don't  remember. 

15  Q      Did  you  attempt  to  contact  anyone  at  the 

16  Department  of  Justice  at  that  time? 

17  A      No.    They  were  going  to  contact  somebody  at 

18  the  Department  of  Justice.    I  was  not  going  to  do  it. 

19  Q      Did  this  gentleman  from  the  SB  A  tell  you 

20  what  it  was  that  was  the  issue  that  was  raised  by  the 

21  Department  of  Justice? 

22  A      I  don't  -- 
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1  MR.  MURPHY:    Objection  to  the  form  of  the 

2  question. 

3  BY  MS.  FISHER: 

4  Q      If  you  understand.    I  can  try  to  rephrase 

5  it. 

6  A      Actually  -- 

7  MR.  MURPHY:    I  think  you  said  issue  that  had 

8  been  raised  by  justice.   I  think  his  testimony  was 
they  were  going  to  go  ~ 

MS.  FISHER:    I  apologize. 
THE  WITNESS:    Yes.    If  the  question  is  why 
did  they  think  they  should  go  to  justice,  he  didn't 
really  tell  me. 

BY  MS.  FISHER: 
Q      Did  you  have  an  understanding  of  why  the  SBA 
thought  it  was  necessary  to  raise  this  issue  with  the 
Department  of  Justice? 

A      Well,  I  didn't  have  the  understanding  they 
thought  it  was  necessary. 
Q      Okay. 

A      I  actually  assumed  that  to  the  extent  any  of 
that  needed  to  take  place  they  would  have  done  that 
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1  before  they  ever  gave  it  to  me.    So  I  was  pretty 

2  miffed  actually  to  hear  they  were  about  to  call  the 

3  Department  of  Justice. 

4  And  I  don't  remember  exactly,  I  don't 

5  remember  him  telling  me  why  they  were  going  to  go  to 

6  the  Department  of  Justice. 

7  Q      Do  you  recall  whether  you  had  an 

8  understanding  at  that  time? 

9  A      I  just  don't  remember,  I  don't  mean  to  be 

10  difficuh,  I  just  don't  remember  the  state  of  my 

1 1  knowledge  about,  about  ~ 

12  I  mean,  the  state  of  my  knowledge  about  what 

13  was  happening  in  this  area  would  have  been  from 

14  newspapers  and  really  from  nowhere  else. 

15  And  I  just  don't  remember  what  the  state  of 

16  my  knowledge  is  about,  about  whether  there  was  an 

17  investigation  going  on,  all  that  kind  of  stuff.    I 

18  you  just  don't  remember. 

19  Q      To  the  best  of  your  recollection  did  this 

20  gentleman  from  SBA  tell  you  in  that  conversation  that 

21  there  was  an  investigation  going  on  relating  to 

22  Capital  Management? 
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1  A      I  don't,  I  just  don't  remember.   I  remember 

2  that  he  said  that  Mr.  Bowles  had  said  that  they 

3  should  check  with  the  Department  of  Justice  and  make 

4  sure  it  was  okay  for  them  to  have  given  the  documents 

5  to  me.   And  I  understood  that  they  were  going  to  do 

6  that. 

7  (Pause.) 

8  BY  MS.  FISHER: 

9  Q      This  conversation  with  someone  at  the  SBA 

10  occurred  on  the  day  before  your  conversation  with  Mr. 

1 1  Nathan,  was  that  your  testimony  earlier? 

12  A      I  didn't  mean  to  say  it  was  the  day  before. 

13  It  was  some  time  after  the  time  I  got  the  documents 

14  and  the  time  I  spoke  to  Mr.  Nathan. 

15  But  1  don't  remember,  I  just  can't  do  the 

16  dates.   I  don't  know.    I  don't  remember  what  day  I 

17  got  it. 

18  Q      It  was  your  testimony  that  Mr.  Nathan 

19  contacted  you? 

20  A      That's  definitely  true. 

21  Q      Do  you  know  whether  Mr.  Nathan  contacted  Mr. 

22  Nussbaum  prior  to  contacting  you? 
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1  A      I  don't.    I  didn't  think  so. 

2  Q      Okay. 

3  A      I  don't  think  he  would  have  called  Mr. 

4  Nussbaum  and  then  called  me.    I  think  if  he  were  to 

5  call  Nussbaum,  he  didn't  need  to  call  me.    I  think  he 

6  knew  I  was  the  guy  with  the  documents  and  he  called 

7  me. 

8  MS.  FISHER:    Mr.  Eggleston,  I  want  to  show 

9  you  another  document,  again  with  no  Bates  number. 

10  It's  dated  1 1-16-93,  time,  3:20  p.m.  from  John 

1 1  Spotila  to  Neil  Eggleston. 

12  I  guess  we  should  mark  this  as  Exhibit  2. 

13  (Deposition  Exhibit  2  was  marked  for 

14  identification.) 

15  (Witness  examines  document.) 

16  THE  WITNESS:    Okay,  I  have  looked  at  it 

17  quickly. 

18  BY  MS.  FISHER: 

19  Q      Do  you  recall  that  you  received  this  fax 

20  some  time  a  few  hours  after  receiving  the  fax  which 

21  has  been  marked  as  Eggleston  Exhibit  1? 

22 A      I  don't  remember  this  happening  in  this 


1  order  at  all. 

2  Q      Okay. 

3  A      So  I  - 

4  Q      What  is  your  recollection? 

5  A      I  think  I  got  this  first. 

6  MR.  MURPHY:    Referring  to  the  letter  that  is 

7  attached  to  Exhibit  2. 

8  MS.  FISHER:    Yes. 

9  THE  WITNESS:    I  think  I  got  that  first.    I 

10  then  later  in  the  day  got  the  press  release.  Then  I 

1 1  got  this  not  in  the  fax  at  all  but  by  hand  when  I 

12  picked  up  the  documents,  "this"  meaning  the  letter 

13  that  says  hand-delivered  at  the  top,  dated  November 

14  16,  1993. 

15  BY  MS.  FISHER: 

16  Q      Yes. 

17  A      I  think  these  are  all,  my  recollection  is 

18  that  these  are  all  kind  of  mixed  up.    These  things, 

19  and  I  could  be  completely  wrong  about  this,  but  these 

20  do  not  match  my  recollection  of  what  happened. 

21  MR.  IVEY:    May  I  see  Exhibit  2  just  for  a 

22  second? 
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1  THE  WITNESS:    Yes. 

2  MR.  IVEY:    I  will  give  it  right  back. 

3  THE  WITNESS:    Again,  I  could  be  completely 

4  wrong,  but  this,  the  fax  sheets  and  the  things  do  not 

5  match  the  way  I  remember  getting  this  stuff.    I  may 

6  be  wrong  about  that,  but  that  is  not  the  way  I 

7  remember  that. 

8  BY  MS.  FISHER: 
Q  Turning  to  the  third  page  ~ 
A  Of  which  exhibit? 
Q  Of  Eggleston  Exhibit  2. 
A  Uh-huh. 
Q  What  do  you  recall  about  receiving  this 

letter  from  Mr.  Bowles  to  Congressman  LaFalce 
relating  to  Capital  Management? 

A      I  really  don't  recall  much  of  anything  other 
than  getting  it. 

Q      Looking  at  the  top  of  the  page,  notice,  it 
reads  "The  information  contained  here  in  has  been 
determined  to  be  confidential  in  nature  and, 
therefore,  not  releasable  to  unauthorized  parties. 
Disclosure  of  this  information  may  violate  federal 


1  law,  e.g..  Privacy  Act  of  1974,  the  Right  to 

2  Financial  Privacy  of  1987  and  18  USC  Section  1905. 

3  Utmost  discretion  should  be  exercised." 

4  Do  you  recall  reading  that  legend  when  you 

5  received  this  fax? 

6  A      I  recall  Mr.  Spotila  talking  to  me  about 

7  that,  actually. 

8  Q      What  do  you  recall  about  that  discussion? 
A      He  told  me  —  frankly,  he  told  me  not  to 

worry  about  it  because  they  were  going  to  release  it 
later  in  the  day,  which  is  why  I  think  I  got  these  in 
a  different  order. 

Later  in  the  day  they  were  going  to  change 
the  intro',  turn  it  into  a  press  release  and 
basically  release  this  document.   That  is  what  I 
understood. 

And  1  think  I  remember  him  telling  me  that 
is  at  the  top  but  it  doesn't  actually  apply  to  this, 
we  are  about  to  release  it.    That  is  why  1  am  pretty 
sure  I  got  this  document  first  and  then  I  got  the 
press  release,  because  at  the  time  I  got  this 
document,  it  being  the  attachment  to  Exhibit  2,  they 
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1  had  not  yet  done  the  press  release,  which  is 

2  Eggleston  Exhibit  1.    That  is  my  recollection. 

3  Q      On  the  second  page  of  this  document, 

4  Eggleston  Exhibit  2. 

5  A      I  am  sorry.    The  second  page? 

6  Q      Yes. 

7  A      The  letter  to  me? 

8  Q      Yes. 

9  A      Yes. 

10  Q      A  letter  from  Mr.  Spotila  to  yourself? 

1 1  A      Right. 

12  Q      Enclosing  a  copy  of  a  letter? 

13  A      It's  not  enclosing  a  copy  of  a  letter.   That 

14  is  why  this  is  messed  up. 

15  Q      Okay. 

16  A      This  was  in  an  envelope  and  he  handed  me  the 

17  documents,  I  think.    And  I  think  I  had  already  gotten 

18  the  letter. 

19  MR.  MURPHY:    You  might  have  gotten  it  twice. 

20  THE  WITNESS:    I  may  have  gotten  it  twice. 

21  But  I  got  this  letter  by  hand  when  he  handed 

22  me  the  documents.   This  letter  was  not  faxed  to  me. 
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1  It  says  hand-delivered,  and  it  was  hand-delivered. 

2  BY  MS.  FISHER: 

3  Q      This  letter  was  hand-delivered? 

4  A      The  hand-delivered  letter  to  me  from  Mr. 

5  Spotila. 

6  Q      Do  you  recall  whether  you  got  the  next  four 

7  pages  along  with  what  was  hand-delivered  on  November 

8  16th,  1993? 

9  A      Maybe.    I  definitely,  I  got  this,  I  got 

10  this.    I  remember  getting  this. 

1 1  Q      Okay. 

12  A      Whether  I  got  it  as  an  attachment  to  the 

13  letter  from  Mr.  Spotila  to  me,  I  don't  remember. 

14  Q      Well,  the  letter,  I  am  just  confused.   The 

15  letter,  itself,  says  enclosed  is  a  copy  of  Erskine's 

16  letter  yesterday  to  Chairman  LaFalce  with 

17  confidential  attachments. 

18  A      I  just  don't  actually  remember  —  I  remember 

19  getting  the  letter  to  me  from  Mr.  Spotila.    It  was  in 

20  a  white  envelope.   And  he  handed  it  to  me  when  he 

21  handed  me  the  documents. 

22  I  just  don't  actually  remember  that,  that 
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1  the  letter  to  chairman  LaFalce  was  enclosed.   It  may 

2  well  have  been. 

3  Q      Okay. 

4  A      But  I  don't  remember  that. 

5  But  1  definitely  got  the  letter  to  Chairman 

6  LaFalce. 

7  Q      Okay.   And  did  you  have  an  understanding  at 

8  this  time  upon  receipt  of  this  letter,  which  is  the 

9  second  page  ~ 

10  A      Yes. 

11  Q      ~  the  one-sentence  letter,  enclosed  is  a 

12  copy  of  Erskine's  letter  yesterday  to  Chairman 

13  LaFalce  with  confidential  attachments,  that  the 

14  attachments  you  were  receiving  were  confidential 

15  information  to  the  SBA? 

16  A      I  didn't  see  this  when  I  got  the 

17  attachments.   1  mean,  it  was  in  an  envelope  and  he 

18  handed  it  to  me.    So  when  I  got  the  documents  I 

19  didn't  have  any  understanding  of  the  documents  at 

20  all. 

21  Q      So  Mr.  Spotila  had  not  told  you  prior  to 

22  this  time  that  the  documents,  the  attachments  were 

68 

1  confidential? 

2  A      1  don't  think  so. 

3  Q      Okay.    Did  you  have  a  conversation  with  Mr. 

4  Spotila  about  the  documents  being  confidential? 

5  A      I  just  don't  remember.   I  don't  remember. 

6  Q      At  any  time  did  you  have  a  conversation  with 

7  Mr.  Spotila  about  the  attachments? 

8  A      I  mean  1  ~  we  had  some  conversation  when  he 

9  handed  them  to  me.    1  just  don't  remember  what  it 

10  was. 

11  I  am  sure  we  had  a  conversation  when  he 

12  handed  me  the  documents.   1  don't  remember  what  the 

13  conversation  was. 

14  Q      So  you  don't  recall  whether  you  knew  at  that 

15  time  the  attachments  contained  information  that  was 

16  confidential  and,  in  nature,  and  not  releasableto  an 

17  unauthorized  party? 

18  MR.  MURPHY:    1  am  sorry,  and  what? 

19  MS.  FISHER:    Not  releasable  to  unauthorized 

20  parties. 

21  And  I  am  reading  from  the  legend  which  is 

22  attached. 
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1  A      I  don't,  when  I  got  the  documents  I  didn't 

2  know  what  was  in  them.    It  was  just  a  stack  of 

3  documents  in  an  envelope  or  something.    I  had  no  idea 

4  what  was  ~ 

5  I  knew  that  they  were  documents  which  had 

6  been  provided  to  congress  which  is  the  only  reason  1 

7  asked  for  them.    I  never  would  have  asked  for  these 

8  documents  just  from  the  SBA.    What  I  asked  was 

9  whether  we  could  have  what  had  just  been  given  to  ~ 

10  to  the  SBA  committee. 

11  So  I  knew  they  were  outside  of  the  SBA.    If 

12  they  had  just  been  sitting  in  the  SBA  I  never  would 

13  have  asked  for  them. 

14  Q      Did  you  attempt  to  get  the  documents  from 

15  the,  from  congress? 

16  A      No. 

1 7  Q      Did  you  attempt  to  get  the  documents  from 

1 8  any  other  source? 

19  A      No. 

20  Q      Did  you  attempt  ~ 

21  A      As  1  say,  what  I  really  intended  to  do  was 

22  just  ask  legislative  affairs  at  SBA. 

70 

1  Q      For  the  documents? 

2  A      Yes. 

3  Q      During  this  period  of  time  were  you 

4  attempting  to  collect  any  other  information  regarding 

5  Capital  Management? 

6  A      No.    And  I  only  collected  this  because  of 

7  the  newspaper  story  and  because  it  was  given  to 

8  congress. 

9  Q      So  -- 

10  A      So  I  was  not  otherwise  seeking  information 

1 1  about  Capital  Management. 

12  Q      Okay.    After  you  picked  up  the  documents  did 

13  you  take  them  back  to  your  office  at  the  White  House? 

14  A      Yes. 

15  Q      At  that  time  did  you  read  this  letter? 

16  A      Let  me  answer  that  question  which  is,  yeah, 

17  unless  I  went  to  the  Hill  first  and  then  went  to  my 

18  office. 

19  Q      Okay. 

20  A      Ultimately  they  got,  by  the  end  of  the  day, 

21  depending  on  where  I  went  next,  they  made  their  way 

22  back  to  my  office  and  at  some  point  I  read  the 
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1  letter. 

2  Q      When  you  read  the  letter  did  you  have  any 

3  concerns  that  you  may  have  been  in  violation  of  the 

4  Privacy  Act  that  the  White  House  received  these 

5  confidential  SBA  documents? 

6  A      I  didn't  actually.   I  had  asked  the  general 

7  counsel  of  the  agency  if  we  could  have  them.   He 

8  provided  them  to  me  with  a  cover  letter. 

9  I  mean,  there  was  nothing  secret  about 

10  having  received  them.   There  is  a  formal  cover  letter 

11  to  me  signed  by  him. 

12  I  asked  the  general  counsel  if  we  could  have 

13  them,  if  it  would  be  appropriate.   He  knew  what  was 

14  in  them.    I  didn't  know  what  was  in  them. 

15  I  knew  they  had  gone  to  congress  so  I  knew 

16  they  were  not  as  if  they  were  held  within,  only 

17  within  the  agency. 

18  I  thought  the  likelihood  ~  I  mean,  I  just 

19  didn't,  I  did  not  think  that  I  was  getting  something 

20  that  I  shouldn't  have  gotten. 

21  (The  witness  confers  with  counsel.) 

22  BY  MS.  FISHER: 


1  Q      Did  you  want  to  supplement  your  answer? 

2  MR.  MURPHY:   No,  he  wanted  to  make  it 

3  shorter. 

4  THE  WITNESS:    I  wanted  to  make  it  shorter, 

5  actually. 

6  MR.  MURPHY:    The  short  answer  to  your 

7  question  was  no.   The  long  answer  was  the  answer  he 

8  gave. 

9  THE  WITNESS:    But  I  would  say  this,  if  I 

10  thought  I  was  getting  something  I  wasn't  entitled  to, 

1 1  I  wouldn't  have  taken  it.    I  would  have  turned  it 

12  back  in  a  lot  faster. 

13  I  told  Nathan,  I  told  that  guy  that  called 

14  me  on  the  phone,  Mark  Stevens  or  whatever  his  name 

15  is,  if  I  thought  I  was  getting  something  I  wasn't 

16  entitled  to  I  wouldn't  have  taken  it. 

17  This  wasn't  a  secret  thing  that  was  going  to 

18  get  hidden  or  something,  in  the  files  or  stuff    I 

19  wouldn't  have  taken  it  if  I  thought  it  was 

20  inappropriate. 

21  BY  MS.  FISHER: 

22  Q      Do  you  recall  the  conversation  you  had  with 


72 


7049 

73 

1  the  gentleman  at  the  SBA,  who  I  think  you  just  said 

2  may  be  Mark  Stevens  — 

3  A      You  talked  as  if  you  knew  who  he  was.    I 

4  don't  remember  that. 

5  MS.  FISHER:    We  are  pretty  confident  it  was 

6  Mark  Stevens,  aren't  we? 

7  MR.  IVEY:    Yes.    He  said  he  didn't  remember, 

8  we  gave  him  the  name. 

9  MS.  FISHER:    I  don't  want  to  keep  saying  -- 

10  MR.  MURPHY:    We  can  have  an  understanding 

1 1  among  ourselves  when  you  or  I  says  Mark  Stevens,  we 

12  understand  it's  the  person  you  apparently  believe  is 

13  Mark  Stevens,  Neil  doesn't  recall. 

14  MS.  FISHER:    Off  the  record. 

15  (Off-the-record  discussion.) 

16  MS.  FISHER:    Back  on  the  record. 

17  BY  MS.  FISHER: 

18  Q      Do  you  recall  at  that  conversation  with  Mr. 

19  Stevens  whether  he  expressed  any  concerns  that  it  may 

20  have  been  a  violation  of  the  Privacy  Act  that  the 

21  documents  were  transferred  to  the  White  House? 

22 A      I  think  he  did  not  actually.   1  think  the 


1  only,  I  think  that  he  was  calling  me,  all  I  know  is 

2  what  he  said.    I  don't  remember  him  saying  anything 

3  about  the  Privacy  Act. 

4  It  was  first  Mr.  Bowles  said  you  should 

5  check  with  Justice.   And  he  was,  1  don't  think  it 

6  related  to  the  Privacy  Act. 

7  Q      Prior  to  that  conversation  with  Mr.  Stevens 

8  and  the  next  conversation  you  had  relating  to  this 

9  matter,  which  1  believe  you  testified  was  with  Mr. 

10  Nathan  when  Mr.  Nathan  called  you,  did  you  have  any 

1 1  other  conversations  or  contacts  regarding  the 

12  attachments? 

13  A      Not  that  I  remember.    I  was  pretty  involved 

14  in  the  Halperin  hearings  at  the  time  and  1  just,  I 

15  don't  remember. 

16  Q      You  don't  recall  that  conversation  with  Mr. 

17  Stevens  causing  you  to  take  some  action? 

18  A      No. 

19  Q      Okay? 

20  A      I  expected  ~  it's  possible  1  told  Mr. 

21  Nussbaum,  although  I  don't  remember  telling  Mr. 

22  Nussbaum  I  expected  to  hear,  actually  I  expected  to 
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1  hear  back  from  him,  frankly,  telling  me  that  he 

2  wanted  the  documents  back  or  that  he  had  contacted 

3  justice  and  they  had  no  objection. 

4  Q      When  Mr.  Nathan  called  you  on,  I  believe 

5  Friday  ~ 

6  A      ~  keep  saying  ~ 

7  Q      Was  the  best  of  your  recollection? 

8  A      Actually,  I  don't,  I  think  I  talked  to 

9  Nathan  Friday.    I  think  I  talked  to  Nathan  Friday 

10  because  I  think  having  talked  with  Nathan  I  brought 

1 1  this  up  with  Mr.  Nussbaum. 

12  Q      When  you  talked  to  Mr.  Nathan  do  you  recall 

13  whether  he  expressed  to  you  any  concerns  that  there 

14  may  have  been  a  violation  of  the  Privacy  Act  that  the 

15  White  House  received  these  confidential  ~ 

16  A      No. 

17  Q      --  SB  A  documents? 

18  A      No. 

19  Q      When  you  reviewed  the  attachments  did  you 

20  notice  or  do  you  recall  that  you  noticed  that  there 

21  were  references  to  Madison  Guarantee? 

22  A      I  don't  remember  references  to  Madison 


1  Guarantee. 

2  Q      Do  you  recall  any  references  to  James 

3  McDougal  or  to  Susan  McDougal? 

4  A      I  don't. 

5  Q      Do  you  recall  any  references  to  Guy  Tucker? 

6  A      I  don't. 

7  Q      Do  you  recall  whether  there  was  anything  in 

8  the  attachments  that,  or  do  you  recall  anything 

9  specific  about  the  attachments? 

10  A      No.    It  was  information  about  Capital 

1 1  Management.   My  recollection,  it  was  information 

12  about,  that  was  in  the  SB  A  about  Capital  Management. 

13  Q      Do  you  recall  whether  at  this  time  you  knew 

14  of  David  Hale's  allegations  against,  or  not  against, 

15  but  -- 

16  MS.  FISHER:    Strike  that. 

17  BY  MS.  FISHER: 

18  Q      Do  you  recall  whether  as  of  this  time  you 

19  knew  of  David  Hale's  allegations  involving  President 

20  Clinton? 

21  A      I  don't  know. 

22  MR.  IVEY:    1  am  sorry? 
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1  THE  WITNESS:    I  just  don't  remember.   If  it 

2  was  in  the  newspaper  story,  then  I  was  aware  of  it. 

3  BY  MS.  FISHER: 

4  Q      Okay. 

5  A      I  would  only  have  had  any  knowledge  of  this 

6  from  the  newspapers. 

7  Q      Okay. 

8  A      And  if  it  was  in  the  newspaper  story  ~  I 

9  read  the  newspaper  story  that  talked  about  the 

10  request  of  this  report,  because  that  is  how  I  got 

1 1  into  this  problem.    If  it  was  in  there,  then  I  guess 

12  I  knew  about  it. 

13  But  today  I  do  not  remember  what  I  knew 

14  about,  about  that. 

15  Q      After  your  conversation  with  Mr.  Nussbaum,  I 

16  believe  you  testified  that  you  tried  to  call  Mr. 

17  Spotila? 

18  A      Uh-huh. 

19  Q      And  you  could  not  reach  him? 

20  A      That's  correct. 

21  Q      And  there  was  someone  else  at  the  SB  A  that 

22  you  did  reach? 
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1  A      Yes. 

2  Q      Okay. 

3  A      It  the  same  guy  I  spoke  to. 

4  Q      Okay. 

5  A      Who  may  or  may  not  be  Mark  Stevens. 

6  Q      Do  you  recall  what  the  substance  of  your 

7  conversation  was  with  Mr.  Stevens  at  that  time? 

8  A      Yes. 

9  Q      Could  you  tell  me  what  the  substance  of  that 

10  conversation  was? 

11  A      I  told  him  that  -  that  —  1  mean,  again,  he 

12  was  the  guy  who  told  me  they  were  going  to  call 

13  Justice,  so  1  knew  he  knew  that  there  had  been  a 

14  contact  with  Justice. 

15  I  told  him  that,  as  best  I  recall  I  told  him 

16  that  Justice  has  called,  that  they  wanted  us  to 

17  return  the  documents.   That  I  wished  I'd  never  gotten 

18  these  documents.   That  I  didn't  intend  to  get  any 

19  documents. 

20  I  basically  told  him  what  I  just  said  to 

21  you,  I  didn't  intend  to  get  any  documents  that  were 

22  going  to  cause  the  Department  of  Justice  or  anybody 
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1  any  problems.   And  I  wanted  to  get  them  to  him  as 

2  fast  as  I  could.    I  wanted  them  out  of  my  hands. 

3  Q      What  do  you  recall  that  Mr.  Stevens  said? 

4  A      I  reached  him  at  the  office. 

5  Q      Okay. 

6  A      I  think  on  Sunday.   He  said,  "Fine,  I  am  in 

7  the  office.   Bring  them  to  me."   And  I  took  them  to 

8  him. 

9  Q      When  you  called  Mr.  Stevens  were  you  at 

10  home,  or  were  you  at  the  White  House? 

11  A      I  think  I  called  him  from  home. 

12  Q      Did  you  have  the  documents  with  you  at  your 

13  home? 

14  A      No.   No,  of  course  not. 

15  Q      So  after  the  conversation  with  Mr.  Stevens, 

16  what  action  did  you  take? 

17  A      I  got  in  my  car  with  my  family,  actually. 

18  Drove  to  the  White  House.    Picked  up  the  documents. 

19  Drove  them  to  SB  A.    Handed  them  to  Mr.  Stevens.   Then 

20  took  my  family  to  church.   It  was  a  Sunday  morning, 

21  as  I  recall. 

22 Q      Were  the  documents  kept  in  your  office  at 
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1  the  White  House? 

2  A      Yes. 

3  Q      Any  particular  place?  In  your  files,  on 

4  your  desk?   Do  you  recall  where  they  were  kept? 

5  A      I  don't. 

6  Q      Is  your  office  generally  locked  at  night? 

7  A      Yes,  absolutely. 

8  Q      Were  the  documents  within  your  office  that 

9  would  have  been  locked? 

10  A      Yes. 

11  Q      Do  you  know  if  anyone  else  made  copies  of 

12  the  documents  while  they  were  at  the  White  House? 

13  A      I  am  virtually  certain  that  no  one  else  made 

14  copies  of  the  documents  while  they  were  at  the  White 

15  House. 

16  Q      Other  than  Mr.  Nussbaum,  did  you  discuss  the 

17  documents  with  anyone  at  the  White  House? 

18  A      I  don't  remember. 

19  Q      Do  you  recall  telling  anyone  else  at  the 

20  White  House,  for  example,  that  the  president  and 

21  first  lady  were  not  mentioned  in  those  confidential 

22  documents? 
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1  A      I  don't  remember. 

2  Q      Do  you  think  it's  likely  that  you  discussed 

3  that  with  someone  at  the  White  House? 

4  A      I  just  don't  know. 

5  Q      Do  you  recall  discussing  it  with  Mr. 

6  Lindsey? 

7  A      I  don't. 

8  Q      Did  Mr.  Nathan  tell  you  whether  anyone  else 

9  at  the  Department  of  Justice  had  concerns  regarding 

10  the  delivery  of  documents? 

11  A      Not  that  I  recall.   I  think  he  was,  he  was 

12  associate  deputy  or  something  and  he  was  calling  to 

13  tell  me  to  return  the  documents.   We  did  not  debate 

14  this  issue.   He  was  the  Department  of  Justice  telling 

1 5  me  that  he  wanted  me  to  return  the  documents. 

16  Q      Do  you  recall  whether  Mr.  Heymann  was 

17  involved  at  all  in  this  issue? 

1 8  A      Mr.  Nathan  worked  for  Mr.  Heymann,  so  it 

19  wouldn't  surprise  me  if  Mr.  Heymann  were  involved  in 

20  the  issue. 

21  But  1  didn't  have  any  conversation  with  Mr. 

22  Heymann,  so  — 
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1  Q      Did  you  have  any  conversations  with  Mr. 

2  Margolis? 

3  A      No.    About  this  issue? 

4  Q      Yes,  about  this  issue. 

5  A      No. 

6  Q      Is  it  your  testimony  that  when  you  spoke 

7  with  Mr.  Nathan  you  told  him  that  you  wanted  to 

8  consult  with  Mr.  Nussbaum  and  then  you  would  get  back 

9  to  him,  or  how  was  the  conversation  left? 

10  A      I  think  1  conveyed  to  him  that  we  would 

1 1  likely  agree  to  what  he  asked  but  that  I  didn't  have 

12  the  power  to  decide.   That  I  reported  to  Bemie 

13  Nussbaum  and  I  had  to  talk  to  Bemie  Nussbaum. 

14  And  he  concluded  the  conversation  by  saying, 

15  "I  know  you  will  do  the  right  thing,  Neil,"  which  is 

16  part  of  the  reason  I  called  him  to  tell  him  I 

17  returned  them. 

1 8  Q      Did  Mr.  Nussbaum  have  any  involvement  in  you 

19  getting  the  documents,  the  attachments? 

20  A      I  got  the  documents.   But  1  reported  to  Mr. 

21  Nussbaum.   This  had  just  become  an  issue  as  a  result 

22  of  the  Department  of  Justice  being  involved.   I 
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1  didn't  feel  I  had  the  power  to  make  the  decision  to 

2  turn  them  back  without  consuhing  with  my,  the  person 

3  to  whom  I  reported. 

4  I  told  him,  I  think  I  conveyed  to  him,  to 

5  Mr.  Nathan,  we  were  fairly  confident  we  would  comply 

6  but  that  I  had  to  talk  to  Mr.  Nussbaum.    I  couldn't 

7  make  a  commitment  until  I  talked  to  Mr.  Nussbaum. 

8  Q      Around  this  period  in  the  fall  of  1993  are 

9  there  any  other  agencies  where  you  attempted  to  get 

10  information,  or  did  indeed  get  information  regarding 

1 1  materials  that  would  help  you  respond  to  press 

12  inquiries? 

13  A      Well  -- 

14  MR.  IVEY:    Well  -- 

15  MS.  FISHER:    That  is  a  convoluted  question. 

16  But  what  I  am  generally  trying  to  get  at  is  whether 

17  it  was  your  normal  practice  to  attempt  to  get 

18  information,  or  was  this  a  specific  thing  that  you 

19  did,  as  opposed  to  having  the  press  do  it. 

20  MR.  MURPHY:    Having  the  press  do  it? 

21  MS.  FISHER:   Not  the  press,  the  press  staff 

22  THE  WITNESS:    Press  staff 


1  MR.  IVEY:    Could  we  go  off  the  record  for  a 

2  second. 

3  (Off-the-record  discussion.) 

4  MS.  FISHER:    Would  you  like  me  to  rephrase 

5  the  question? 

6  THE  WITNESS:    Sure. 

7  BY  MS.  FISHER: 

8  Q      What  I  would  like  to  know,  Mr.  Eggleston,  is 

9  whether  this  instance  where  you  attempted  to  follow 

10  up  on  press  inquiries  and  obtain  documents  from  the 

1 1  SBA,  was  that  a  usual  or  regular  thing  that  you  did 

12  in  requesting  documents  from  ~ 

13  A      Right. 

14  Q      --  agencies? 

15  A      Well,  let  me  comment  on  your  question  first, 

16  then  I  will  answer  what  you  said. 

17  I  was  not  ~  I  was  requesting  documents  that 

18  had  been  given  to  congress.   I  got  to  keep  saying 

19  that.    I  was  not  requesting  documents  from  the  SBA. 

20  I  was  requesting,  I  was  asking  SBA  whether  it  was 

21  appropriate  for  them  to  give  me  documents  that  they 

22  had  given  out. 
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1  I  would  not  have  just  called  the  SBA  and 

2  asked  them,  even  if  response  to  a  press  inquiry,  I 

3  don't  think  I  would  have  called  up  and  asked  them  the 

4  state  of  their  records. 

5  It  was  because  they  had,  all  these  documents 

6  had  left  the  SBA  and  gone  on  to  congress  was  the  only 

7  reason  I  asked  the  question. 

8  I  didn't  think  about  whether  the  Privacy  Act 

9  would,  you  know,  somehow  there  was  a  distinction 

10  between  they  could  give  it  to  congress  but  not  to  us. 

1 1  And  I  don't  know  what  that  law,  I  mean,  I 

12  didn't  ~  these  were  documents  that  had  left  the 

13  agency.   And  I  just  wanted  to  know  whether  it  was 

14  appropriate  for  us  to  see  documents  that  had  left  the 

15  agency. 

16  I  don't  mean  to  keep  coming  back  to  you,  but 

17  I  did  not  call  the  SBA  and  say  can  you  give  us  your 

18  files  on  Capital  Management.  All  I,  1  just  asked  for 

19  stuff  that  had  been  given  to  congress  and  if  it  was 

20  appropriate  to  have  them. 

21  The  other  thing  is,  yeah,  it  was  not 

22  uncommon  for  there  to  be  teams  in  the  White  House  or 
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1  someone  from  the  counsel's  office,  at  the  same  time  I 

2  am  doing  the  Halperin  nomination  there  was  a  team  of 

3  people  responsible  for  it.    There  were  press  people, 

4  there  were  people  from  the  Department  of  Defense  who 

5  were  involved  in  it. 

6  There  would  be  press  inquiries  about  matters 

7  within  the  Department  of  Defense  that  required  us  to 

8  collect  the  information  and  get  a  response  back.   I 

9  just  remember  Mr.  Halperin's  nomination  was  pretty 

10  hotly  contested. 

1 1  And  so  the  notion  of  sort  of  the  White  House 

12  working  with  an  agency  to  respond  on  an  issue  is  a 

13  very  common  matter.   And  yes,  I  definitely  did  that 

14  kind  of  stuff. 

15  Q      What  factors  would  go  into  the  determination 

16  that  someone  from  the  White  House  counsel's  office 

17  would  attempt  to  obtain  documents  rather  than  someone 

1 8  from  the  press  staff? 

19  A      Well,  the  press  staff,  they  were  extremely 

20  competent  and  good,  but  they  were  sort  of  overworked. 

21  We  tended,  they  tended  at  the  White  House  to  be  more 

22  the  spokesperson. 
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1  But  they  needed,  they  needed  backup.    I  mean 

2  they  can't,  the  press  and  the  White  House  is  just 

3  this  crazy  event  with  a  thousand  questions  every  day. 

4  And  they  can't  possibly  get  a  question,  research  the 

5  answer,  get  the  right  answer  and  respond  in  the  time 

6  period.    So  they  always  have,  they  always  need 

7  backup.   They  need  somebody  to  tell  them  what  the 

8  answer  is.    They  can't  make  all  the  calls. 

9  So  it  wasn't  just  the  counsel's  office, 

10  other,  if  it  was  a  matter  related,  question  related 

1 1  to  the  crime  bill,  before  there  was,  you  know,  these 

12  daily  press  briefings  with  DeeDee  Myers,  who  was  the 

13  person  at  the  time  is  going  to  get  a  question,  thinks 

14  there  is  going  to  be  crime  bill  questions,  she,  she 

15  relies  on  people  at  the  White  House  who  are  working 

16  on  it,  the  agencies,  to  collect  the  information  so 

17  she  can  respond. 

18  But  she  doesn't  do  it  all  herself   She 

19  couldn't  possibly  collect  all  the  information  that 

20  she  would  have  to  know  to  respond  to  questions.   Any 

21  possible  questions  in  time  for  a  press  briefing,  so 

22  that's  the  way,  that  is  just  one  of  the  ways  it 
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1  works. 

2  Q      Is  there  someone  in  particular  on  the  press 

3  staff  that  you  were  working  with  on  the  Capital 

4  Management,  David  Hale? 

5  A      No,  I  think  I  said  earlier,  I  think  Mr. 

6  Lindsey  was  pretty  much  handling  the  press  issues  at 

7  the  time.   To  the  extent  I  dealt  with  anybody  it 

8  would  have  been  DeeDee  Meyers. 

9  But  when  you  say  the  Capital  Management  Hale 

10  issue,  that  doesn't  mean  anything  to  me.    If  you  say 

1 1  the  Whitewater  issue  ~ 

12  Q      Okay. 

13  A      I  really  mean  that,  Capital  Management, 

14  David  Hale,  was  not  its  own  issue. 

15  Q      It  was  part  of  the  Whitewater  issue? 

16  A      Yeah,  it  was  the  Whitewater  problem  and  Mr. 

17  Lindsey  was  the  principal  press  person,  as  I  think 

18  his,  if  you  read  the  stories  he  is  the  guy  quoted  all 

19  the  time,  not  Ms.  Meyers. 

20  Q      As  we  sit  here  today  you  don't  recall 

21  whether  you  had  any  discussions  with  Mr.  Lindsey 

22  regarding  the  documents  that  you  obtained  from  the 


7057 

89 

1  SBA? 

2  A      I  am  sorry,  I  just  don't. 

3  Q      That's  fine.   Did  anyone  from  the  SBA  during 

4  any  of  your  conversations  in  this  period,  November 

5  16th  to  the  next  couple  weeks  in  the  future,  in  any 

6  conversations  that  you  had  with  any  member  of  the  SBA 

7  tell  you  that  there  was  an  ongoing  and  criminal 

8  investigation  regarding  Capital  Management  and  David 

9  Hale? 

10  A      I  never  had  any  conversations  with  anybody 

1 1  at  the  SBA  from  that  Sunday  morning  to  the  present. 

12  Q      Prior  to  that  Sunday  morning,  then? 

13  A      Not  that  I  remember. 

14  Q      Do  you  recall  anyone  from  the  Department  of 

15  Justice  telling  you  that  there  was  an  ongoing 

16  criminal  investigation  involving  Capital  Management 

17  and  David  Hale? 

18  A      1  don't  mean  to  evade  that  question.   I  just 

19  don't  remember  what  the  state  of  my  knowledge  was  and 

20  I  just  don't,  I  just  don't  remember  the  answer. 

21  Q      I  want  to  show  you  a  letter  that  is  dated 

22  November  20th,  1993  from  Mr.  Eggleston  to  Mr. 
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1  Spotila. 

2  (Witness  examines  document.) 

3  THE  WITNESS:    Uh-huh. 

4  BY  MS.  FISHER: 

5  Q      Could  you  just  describe  for  the  record  what 

6  this  document  is? 

7  A      This  is  my  letter,  that  is  my  signature, 

8  returning  the  documents.   It  says  to  Mr.  Spotila.   I 

9  didn't  actually  deliver  it  to  Spotila,  I  delivered  it 

10  to  that  other  guy. 

1 1  But  I  am  sure  this  is  just  a  cover  to  the 

12  letter,  to  the  documents  that  I  returned. 

13  Did  you  want  to  mark  this? 

14  MS.  FISHER:    Sure,  we  can  mark  this  as 

15  Eggleston  Exhibit  3. 

16  (Deposition  Exhibit  3  was  marked  for 

17  identification.) 

18  BY  MS.  FISHER: 

19  Q      Other  than  the  information  you  received  from 

20  the  SBA,  did  you  do  anything  else  to  collect 

21  information  relating  to  Capital  Management  or  David 

22  Hale  while  you  were  an  associate  counsel  at  the  White 
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1  House? 

2  A      Only  press. 

3  Q      Did  you  have  any  contacts  with  anyone  in  the 

4  Eastern  District  of  Arkansas  in  the  fall  of  1993, 

5  U.S.  Attorney's  office  -- 

6  A      No. 

7  Q      -  in  the  Eastern  District  of  Arkansas? 

8  A      No. 

9  Q      Did  you  have  any  contacts  with  anyone  from 

10  the  Department  of  Justice  other  than  the  conversation 

1 1  you  had  with  Mr.  Nathan  regarding  ~ 

12  MR.  MURPHY:    About  Mr.  Hale?  1  am  sorry.    1 

13  interrupted  you. 

14  MS.  FISHER:    That's  all  right. 

15  BY  MS.  FISHER: 

16  Q      Regarding  Capital  Management  or  David  Hale? 

17  A      Not  that  1  recall,  and  1  don't  think  I  did. 

1 8  Q      Did  you  have  any  contacts  with  any  employee 

19  of  the  FBI  relating  to  Capital  Management  or  David 

20  Hale? 

21  A      No. 

22 Q      Did  there  come  a  time  when  members  of  the 
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1  Department  of  Justice  or  members  of  the  FBI  came  to 

2  interview  you  with  regard  to  this  issue  ~ 

3  A      Yes,  1  am  sorry.    Yes. 

4  Q      Regarding  documents  of  the  SBA  ~ 

5  A      Yes. 

6  Q      1  don't  want  to  get  into  the  substance  of 

7  the  interview,  but  could  you  tell  me  what  you  recall 

8  about  that? 

9  A      They  just  came  to  ask  me  what  happened,  how 

10  1  got  the  documents,  why.    And  I  told  them. 

11  Q      Do  you  know  whether  they  interviewed  anyone 

12  else  at  the  White  House  at  that  time  with  regard  to 

13  this  issue? 

14  A      1  don't  think  so.    They  may  have  interviewed 

15  Mr.  Nussbaum.    1  don't  know. 

16  Q      Do  you  remember  discussing  that  with  Mr. 

17  Nussbaum? 

18  A      I  wouldn't  have  been  interviewed  without 

19  discussing  it  with  Mr.  Nussbaum.    I  don't  actually 

20  remember  discussing  it  with  Mr.  Nussbaum,  but  1  am 

21  certain  1  wouldn't  have  agreed  to  an  FBI  interview 

22  without  discussing  it  with  Mr.  Nussbaum. 
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1  Q      Do  you  recall  whether  there  was  an  issue  of 

2  whether,  of  whether  you  would  agree  to  be  interviewed 

3  by  the  Department  of  Justice  or  FBI  with  regard  to 

4  this  issue? 

5  A      There  was  not  an  issue. 

6  Q      Was  there  an  issue  of  whether  there  was 

7  going  to  be  another  member  of  the  White  House 

8  counsel's  office  sitting  in  on  the  interview? 
A      Yes.    But  there  was  never  an  issue  about 

whether  I  would  be  interviewed.   Of  course  I  would  be 
interviewed. 

Q      Were  there  any  issues  regarding  that 
interview  ~ 

A      No. 

Q      ~  that  came  up  at  that  time? 

A      Not  that  I  know. 

Q      Do  you  recall  how  that  was  resolved,  that 
issue,  whether  White  House  counsel  would  sit  in  on 
your  interview? 

A      I  don't,  actually.   I  don't  remember. 

Q      Did  you  have  any  contacts  with  any  member  of 
the  Department  of  Justice  regarding  RTC  criminal 


94 


1  referrals  relating  to  Madison  Guarantee? 

2  A      No,  not  that  I  recall.   I  mean,  I  guess  I 

3  need  to  keep  saying  that.    It  was  two  years  ago. 

4  Q      Sure.    Everything  is  to  the  best  of  your 

5  recollection.  Absolutely. 

6  A      But  I  don't  remember  any  conversations  with 

7  anybody,  and  I  don't  think  I  did. 

8  Q      Do  you  have  any  recollection  of  any  contacts 
you  had  with  the  RTC  involving  Madison  Guarantee? 

A      Well,  I  mean  -- 

Q      Other  than  -- 

A      Other  than  what  I  testified  about? 

Q      Yes. 

A      No. 

Q      Other  than  what  you  have  testified  about. 

A      No. 

Q      During  the  time  that  you  were  having 
contacts  with  Mr.  Spotila,  were  you  aware  that  Mrs. 
Clinton  had  recommended  Mr.  Spotila  for  a  post  at  the 
SBA? 

A      No. 

Q      Did  you  ever  have  any  conversations  with  the 
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1  first  lady  regarding  Capital  Management  or  David 

2  Hale? 

3  A      I  don't  think  so. 

4  Q      Did  you  ever  have  any  conversations  with  the 

5  president  involving  Capital  Management  or  David  Hale? 

6  MR.  MURPHY:    I  am  going  to  object  for  the 

7  record. 

8  I  think  I  know  what  the  answer  is,  so,  if 

9  your  answer  is  other  than  no,  I  think  we  ought  to 

10  talk  about  it. 

11  A      I  don't  remember  any  conversations  with  the 

12  president  about  David  Hale. 

13  BY  MS.  FISHER: 

14  Q      Do  you  recall  any  conversations  you  had  with 

15  Mr.  Lindsey  regarding  Capital  Management  or  David 

16  Hale? 

17  A      1  don't.    1  am  sure  in  the  year  I  was  there 

18  I  had  conversations  with  Lindsey  about  Capital 

19  Management  and  David  Hale  because  it  became  one  of 

20  their  repeated  allegations,  it  was  in  story  after 

2 1  story  after  story. 

22 But  I  don't  remember  any  specific 
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1  conversation  with  him. 

2  Q      Do  you  recall  having  any  conversations  with 

3  Ms.  Williams  regarding  Capital  Management  or  David 

4  Hale? 

5  A      Maggie  Williams? 

6  Q      Yes. 

7  A      I  don't  remember  any.   Are  you  going  to  ask 

8  me  about  Susan  Thomases? 

9  Q      I  will  -- 

10  A      No,  I  don't  -- 

11  Q      -- if  you'd  like  me  to. 

12  (Laughter.) 

13  BY  MS.  FISHER: 

14  Q      Were  you  involved  at  all  with  regard  to  the 

15  issue  of  Mr.  Bowles's  recusing  himself  fi-om  the 

16  Capital  Management  matter? 

17  A      No. 

18  Q      At  the  SB  A? 

19  A      1  didn't  know  he  had  done  that. 

20  0      Did  you  have  any  conversations  with  Mr. 

21  McLarty  regarding  Capital  Management  or  David  Hale? 

22  A      No. 
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1  Q      Okay. 

2  A      Not  that  I  remember. 

3  Q      Okay. 

4  A      Not  that  I  remember. 

5  MS.  FISHER:    I  want  to  show  you  a  document 

6  that  is  Bates  stamped  02894.    It's  a  list  of 

7  attachments. 

8  Do  you  do  you  recognize  this  document,  Mr. 
Eggleston? 

It's  also  Bates  stamped  GAC  2041,  for  the 
record. 

(Witness  examines  document.) 
A      Do  I  recognize  it? 
BY  MS.  FISHER: 
Q      Yes. 
A      No. 
Q      Do  you~ 

A      I  can  guess  what  it  is,  but  I  don't 
recognize  it. 

Q      What  do  you  believe  this  document  to  be? 
A      I  don't,  I  shouldn't  --  I  don't  believe  it 
to  be  anything.    In  light  of  the  last  two  hours  of 
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1  discussions,  seeing  it  says  "list  of  attachments,"  I 

2  am  willing  to  bet  I  know  what  it  is.   But  wholly 

3  based  on  the~ 

4  Q      Do  you  have  any  reason  to  believe  that  this 

5  is  not  a  list  of  attachments  you  received  from  the 

6  SBA? 

7  A      I  don't  have  any  feeling  one  way  or  the 

8  other.   I  don't  remember  these,  whether  they  were  the 

9  documents,  but  - 

10  Q      Do  you  recall  the  indictment  of  David  Hale 

1 1  was  within  the  attachments  that  you  received  from  the 

12  SBA? 

13  A      No.    I  am  not  saying  it  wasn't,  but  I  don't 

14  remember  that  it  was. 

15  Q      Do  you  recall  whether  a  memorandum  referring 

16  Capital  Management  to  the  Inspector  General  for 

17  investigation  from  the  associate  administrator,  dated 

18  May  5,  1993,  was  part  of  the  documents  that  you 

19  received? 

20  A      I  don't. 

21  Q      Do  you  recall  whether  any  of  the  audit 

22  reports  of  Capital  Management  were  with  the 
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1  documents? 

2  A      I  don't.    I  don't  remember  —  remember  what 

3  I  saw. 

4  Q      I  believe  you  testified  that  you  have  made 

5  no  copies  of  any  of  the  attachments,  is  that  correct? 

6  A      I  don't  remember  making  any  copies.   I 

7  certainly  didn't  keep  any  copies.   If  I  made  any 

8  copies,  I  gave  them  back.   I  did  not  keep  anything. 

9  (Pause.) 

10  BY  MS.  FISHER: 

11  Q      Do  you  recall  whether  you  may  have  shredded 

12  any  copies  that  you  may  have  made  of  any  of  the 

13  attachments? 

14  MR.  MURPHY:    Objection  to  the  ambiguity  of 

15  the  question. 

16  BY  MS.  FISHER: 

17  Q      Would  it  refresh  your  recollection  to  ask 

18  you  whether  you  recall  — 

19  MR.  MURPHY:    Just  ask  him  if  he  recalls 

20  shredding  any  documents. 

21  MS.  FISHER:    He  said  he  made  no  copies.   I 

22  am  just  trying  to  avoid  — ' 
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1  A      No.    I  don't  remember  —  I  didn't  say  I 

2  didn't  make  any  copies.   I  said  I  don't  remember 

3  making  any  copies. 

4  BY  MS.  FISHER: 

5  Q      Right.    I  am  trying  to  refresh  your 

6  recollection. 

7  A      I  know  when  Sunday  morning  was  over  I  had  no 

8  documents  and  no  copies. 

9  Q      Okay. 

10  A      Now  whether  I,  by  sled,  I  mean,  it  would  be 

1 1  thrown  in  my  bum  bag.    I  don't  go  walk  to  a 

12  shredder.   At  the  White  House  everybody's  got  a  bum 

13  bag. 

14  By  Sunday  morning  I  had  no  copies.   I  had  no 

15  documents,  and  no  copies. 

16  Q      All  right. 

17  A      If  I  made  a  copy,  I  don't  remember  making  a 

1 8  copy,  if  I  made  a  copy  I  either  gave  it  back  to  them 

19  or  threw  it  in  my  bum  bag. 

20  But  Sunday  when  I  was  done  handing  them  to 

21  whoever  it  was  at  the  SB  A,  I  had  no  copies  that  I 

22  recall. 
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Q      Okay. 

A      I  made  an  effort  to  make  sure  I  had  no 
copies  left. 

Q      I  would  like  to  switch  gears. 

A      Okay. 

Q      And  turn  to  another  issue  that  is  a  subject 
of  our  resolution  involving  a  report  issued  by  the 
Office  of  Government  Ethics  regarding  White  House 
treasury  contacts. 

A      Okay. 

Q      Are  you  familiar  with  that  report  by  the  IG, 
Treasury  IG  and  ~ 

A      Sure.    Sure. 

Q  Do  you  recall  being  deposed  by  the  Treasury 
IG  and  RTC  IG  involving  the  investigation  conducted 
into  White  House  Treasury  contacts? 

A      Yes. 

Q      Do  you  recall  ~ 

MR.  MURPHY:    You  were  deposed  by  someone. 

A      I  was  deposed  by  someone.   1  don't  remember 
who  it  was. 
MR.  MURPHY:    There  were  a  couple  people 
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1  there. 

2  THE  WITNESS:   There  were  a  couple  people 

3  there.   Generally,  yes. 

4  BY  MS.  FISHER: 

5  Q      Do  you  recall  receiving  a  copy  of  your 

6  transcript  after  that  deposition  for  purposes  of 

7  making  an  errata  sheet? 

8  MR.  MURPHY:    I  recall  it. 

9  BY  MS.  FISHER: 

10  Q      Do  you  recall  -- 

11  A      I  think  actually  my  counsel  is  the  one  who 

12  received  it.    I  don't  think  I  received  it. 

13  Q      Okay.    Do  you  recall  whether  you  provided 

14  copies  of  your  transcript  to  anyone  within  the  White 

15  House? 

16  A      I  did  not  provide  a  copy  of  the  transcript 

17  to  anybody  in  the  White  House. 

18  Q      Do  you  recall  discussing  your  deposition  by 

19  the  Treasury  IG  and  RTC  IG  with  anyone  else  at  the 

20  White  House? 

21  A      Outside  the  White  House? 

22  (Off-the-record  discussion.) 
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1  THE  WITNESS:    I  thought  you  said  outside  the 

2  White  House.    I  don't  think  it  matters  actually. 

3  MS.  FISHER:    I  will  strike  that. 

4  BY  MS.  FISHER: 

5  Q      Do  you  recall  whether  you  provided  a  copy  of 

6  your  transcript  to  anyone  in  the  White  House? 

7  A      I  don't  remember  providing  a  copy  of  the 

8  transcript  to  anybody  at  the  White  House. 

9  Q      Do  you  recall  discussing  your  deposition 

10  transcript  with  anyone  in  the  White  House? 

1 1  A      Discussing  the  transcript? 

12  Q      Yes. 

13  A      No.    I  am  sure  I  told  people  at  the  White 

14  House  I  was  deposed. 

15  Q      Do  you  recall  seeing  deposition  transcripts 

16  of  other  members  of  the  White  House? 

17  A      I  think  I  did  not.    I  do  not  remember  seeing 

18  deposition  transcripts  of  other  people. 

19  Q      Do  you  recall  seeing  summaries  of  other 

20  depositions  taken  by  the  Treasury  IG  or  RTC  IG  with 

21  regard  to  White  House/Treasury  contacts? 

22 A      I  am  pretty  certain  I  did  not  see  any. 
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1  Q      Do  you  recall  seeing  any  transcripts  of 

2  depositions  of  RTC  employees? 

3  A      No. 

4  Q      Do  you  recall  seeing  any  depositions  of 

5  Treasury  employees? 

6  A      No. 

7  Q      Do  you  recall  seeing  summaries  of  either  of 

8  those? 

9  A      No. 

10  Q      Do  you  recall  seeing  a  draft  chronology 

1 1  listing  the  contacts  that  had  occurred  between  the 

12  White  House  and  Treasury? 

13  There  was  eventually  one  submitted  to 

14  congress. 

15  MR.  MURPHY:    What  did  you  say? 

16  MS.  FISHER:    I  know  there  was  a  final  report 

17  that  was  eventually  submitted  to  congress  on  July 

18  30th. 

19  THE  WITNESS:    By  whom? 

20  MS.  FISHER:    The  OGE  based  on  the  Treasury 

21  IG  and  RTC  IG  investigation. 

22  THE  WITNESS:    So  you  are  asking  whether  I 
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saw  — 

BY  MS.  FISHER: 

Q      A  draft  of  that? 

A      Of  the  OGE? 

Q      Right.    OGE  crime/-- 

A      I  don't  think  so. 

Q      Did  you  see  chronology  prepared  by  someone 
in  the  White  House? 

A      I  think  I  probably  saw  Lloyd's  testimony 
before  he  gave  it. 

Q      Do  you  recall  attending  a  meeting  prior  to 
Mr.  Cutler's  testimony  to  discuss  the  chronology  that 
he  was  — 

A      1  don't  remember.   It  wouldn't  surprise  me 
if  I  did.    I  wouldn't  remember. 

Q      Do  you  recall  discussing  Mr.  Cutler's  -- 
MS.  FISHER:    Well,  strike  that. 
BY  MS.  FISHER: 

Q      Do  you  recall  seeing  a  draft  of  Mr.  Cutler's 
testimony? 

A      I  think  so. 

Q      Do  you  recall  any  discussions  or  any 
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1  meetings  regarding  that  testimony? 

2  A      I  don't.    And  I  don't  remember  when  I  saw 

3  it.    I  mean,  by  the  time  I  saw  it,  I  had,  1  had 

4  testified  about  this  countless  times  under  oath.    So 

5  it  didn't  have  any  impact  on  anything  I  said,  I  will 

6  tell  you  that. 

7  I  don't  specifically  remember  seeing  it, 

8  although  I  think  I  saw  his  testimony  before  he  gave 
it. 

Now  1  don't  really  remember  whether  I  saw 
his  Senate  testimony  or  House  testimony,  but  I  was 
long  committed  to  my,  to  what  happened. 

Q      Were  you  interviewed  by  anybody  within  the 
White  House  regarding  the  White  House/Treasury 
contacts? 

A      Sure,  I  must  have  been.   Yes,  of  course. 

Q      Do  you  recall  who  that  may  have  been? 

A      I  assume  it  was  Ms.  Sherburne  and  Ms. 
Cheston. 

Q      Do  you  recall  whether  that  was  prior  to  your 
testimony  before  the  Senate  Banking  Committee  last 
summer? 
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1  MR.  MURPHY:    By  last  summer,  you  mean  summer 

2  of  1994? 

3  MS.  FISHER:    Summer  of  1994.    Sorry. 

4  A      I  don't.    Probably. 

5  BY  MS.  FISHER: 

6  Q      Do  you  recall  Ms.  Sherburne  or  Ms.  Cheston 

7  discussing  anyone  else's  testimony  with  you  at  that 

8  time? 

9  A      No. 

10  Q      Do  you  recall  Ms.  Sherburne  or  Ms.  Cheston 

1 1  advising  you  of  any  information  that  you  didn't  have 

12  based  on  your  own  personal  knowledge  regarding  the 

13  White  House/Treasury  contacts  at  that  time? 

14  A      Not  that  I  remember. 

15  Q      Was  there  -- 

16  A      There  was  certainly  no  effort  by  them  to 

17  change  my  testimony. 

18  Q      What  I  am  trying  to  get  at  is  if  they  made 

1 9  you  aware  of  any  other  information  that  was  out 

20  there. 

21  A      Not  that  I  remember. 

22 Q      Do  you  recall  anyone  else  within  the  White 
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1  House  other  than  Ms.  Cheston  and  Ms.  Sherburne  that 

2  were  working  on  this  issue  at  the  time? 

3  A      Mr.  Cutler.    Mr.  Cutler  was  only  brought  in 

4  to  conduct  an  investigation  and  figure  out  what 

5  happened.   So  he  was  obviously  ~ 

6  1  think  it  was  the  two  of  them  who  were 

7  principally  doing  it  because  they  were  the  two 

8  outsiders  who  hadn't  been  in  the  White  House  at  the 

9  time  the  events  took  place. 

10  Q      Do  you  recall  becoming  aware  at  some  point 

1 1  that  the  White  House  had  received  ~ 

12  A      Can  1  amend  that  answer? 

13  Q      Absolutely. 

14  A      There  were  two  people  who  worked  for  them, 

15  or  one  person.   There  were  something  like,  there  were 

16  a  couple  people  lower  than  them  whose  names  1  don't 

17  remember.   I  just  want  to  be  accurate. 

18  Q      Were  those  people  lawyers  or  interns;  were 

19  they  permanent  staff? 

20  A      No,  I  think  it  was  a  lawyer.   A  woman. 

21  Q      Do  you  recall  becoming  aware  at  some  point 

22  that  the  White  House  had  received  copies  of 
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1  deposition  transcripts  of  RTC  employees  and  Treasury 

2  employees  prior  to  Mr.  Cutler's  testimony? 

3  A      I  don't  have,  I  don't  have  a  recollection  of 

4  percentage  knowledge  of  that. 

5  Q      You  don't  recollect  becoming  aware  of  that? 

6  A      Well,  it  became  sort  of  a  press  issue  at 

7  some  point. 

8  If  you  are  asking  if  I  knew  about  it  at  the 
time,  I  don't  really  remember  knowing  about  it  at  the 
time  it  happened.   I  remember  it  became  sort  of  an 
issue  with  Senator  D'Amato  — 

But  1  don't  know.    I  don't  remember  having 
personal  knowledge  about  it. 

But  I  kind  of  remember  the  issue,  but  I 
don't,  I  think  I  may  be  remembering  the  issue  and  not 
the  event 

Q  Do  you  recall  having  any  knowledge  of  use 
within  the  White  House  of  RTC  IG  and  Treasury  IG 
transcripts  ~ 

A      No. 

Q      ~  prior  to  the  banking  committee  hearing? 

A      No.  
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1  Q      So  do  you  have  any  recollection  of  a  meeting 

2  at  the  -- 

3  A      Could  we  take  a  break? 

4  MS.  FISHER:    Absolutely. 

5  (A  brief  recess  was  taken.) 

6  BY  MS.  FISHER: 

7  Q      Mr.  Eggleston,  do  you  recall  attending  a 

8  meeting  at  the  Old  Executive  Office  Building  with 

9  others  from  the  White  House  involved  in  this 

10  Treasury/White  House  contacts  issue  prior  to  the 

1 1  Senate  Banking  Committee  hearings  last  year? 

12  MR.  MURPHY:    You  mean  like  just  prior? 

13  A      Just  prior? 

14  BY  MS.  FISHER: 

15  Q      Just  like  in  that  week  prior. 

16  A      Not  specifically. 

17  Q      Okay. 

18  A      I  don't  mean  to  say  specifically  to  evade, 

19  either.   I  don't  really  remember  one  way  or  the 

20  other. 

21  Can  you  help  me  - 

22  Q      I  can  try.    I  don't  want  to  ~ 
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1  Do  you  recall  attending  a  meeting  with 

2  others  at  the  White  House  that  were  involved  in  this 

3  issue  and  their  lawyers  where  a  copy  of  a  draft  a 

4  chronology,  be  it  Mr.  Cutler's  or  somebody  else's,  or 

5  a  chronology  was  passed  out  and  everybody  was  asked 

6  to  review  the  chronology? 

7  A      First,  it  wouldn't  have  been  anybody  else's 

8  chronology.    1  say  I  may  have  read  Cutler's 

9  testimony. 

10  Q      Okay. 

11  A      It  wouldn't  have  been  anybody  else's 

12  chronology.    1  sort  of  remember  seeing  Cutler's 

13  testimony  before  he  testified.   1  don't  quite 

14  remember  it  being  at  a  big  meeting. 

15  Q      Okay. 

16  A      Although  1  suppose  it  could. 

17  Q      Do  you  recall  being  asked  to  review  Mr. 

18  Cutler's  chronology  for  any  inconsistencies  that  you 

19  might  see  prior  to  the  committee's  hearings? 

20  A      I  mean  not  specifically.   1  mean,  1  sort  of 

21  think  1  saw  his  testimony  before  he  gave  it. 

22 Q      Did  that  testimony  attach  a  chronology  of 
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1  contacts,  is  it  your  recollection? 

2  A      His  ultimate  testimony  did.    Whether  the 

3  version  1  saw  had  a  chronology  or  just  his  textual 

4  statement,  1  don't  remember.   1  am  not  a  hundred 

5  percent  certain  I  remember  reviewing  it,  although  I 

6  think  1  did. 

7  (The  witness  confers  with  counsel.) 

8  BY  MS.  FISHER: 

9  Q      Did  you  want  to  add  anything? 

10  MR.  MURPHY:    No. 

11  MS.  FISHER:    Okay. 

12  A      No. 

13  BY  MS.  FISHER: 

14  Q      Do  you  ~ 

15  A      But  I  don't  remember,  I  don't  remember 

16  attending  a  big  meeting  in  the  Old  Executive  Office 

17  Building  where,  where  the  testimony  got  passed 

18  around. 

19  Q      Do  you  recall  whether  when  you  reviewed  Mr. 

20  Cutler's  draft  testimony  it  contained  information 

21  regarding  testimony  from  the  RTC  employees  or  the 

22  Treasury  employees? 
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A      Boy,  I  don't  remember.   I  thought  —  Look,  I 
mean,  not  that  I  remember. 
Q      Okay. 

A      I  thought  what,  what  I  reviewed  was  what  he 
was  going  to  say  about  what  we  had  all  done,  and  I 
was  one  of  the  people  who  had  done  it. 

And  what  I  remember  is  ~  I  mean,  I  could  be 
wrong  in  this  recollection,  but  I  remember  what  he 
was  testifying  about  was  his  investigation  of  what 
happened  at  the  White  House. 

So,  but  then  what  he  testified  to  is  a 
matter  of  record. 
Q      Sure. 

A      So  I  hate  to  be  --  and  I  don't  actually 
remember  what  he  said. 

Q      Do  you  have  any  knowledge  that  your  counsel 
provided  any  copy  of  your  transcript  to  the  White 
House  counsel's  office? 

MR.  MURPHY:    Objection.   You  don't  have  to 
answer  that. 

A      I  don't  want  to  answer  a  question  like  that. 

I  would  have  no  way  of  knowing  that  without 
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1  reviewing  -- 

2  MS.  FISHER:    Okay. 

3  MR.  MURPHY:    And  you  are  not  going  to 

4  answer? 

5  THE  WITNESS:   And  1  am  not  going  to  answer. 

6  MS.  FISHER:    That's  fine. 

7  BY  MS.  FISHER: 

8  Q      Do  you  have  any  knowledge  of  any  contacts 

9  between  the  White  House  and  the  U.S.  Attorneys  office 

10  in  the  Eastern  District  of  Arkansas  regarding  Madison 

1 1  or  Capital  Management? 

12  A      No. 

13  Q      Do  you  have  any  knowledge  of  any  contacts 

14  between  the  White  House  and  the  Department  of  Justice 

15  regarding  Madison  or  Capital  Management? 

16  A      Other  than  the  ones  I  have  just  testified 

17  about? 

18  Q  Yes. 

19  A  My  conversations  ~ 

20  Q  Right. 

21  A  No. 

22  Q  Do  you  have  any  knowledge  of  any  contacts 
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1  between  the  White  House  and  Department  of  Justice 

2  relating  to  David  Hale? 

3  A      No.    Except  to  the  extent  you  could  construe 

4  my  conversation  with  Irv  Nathan  to  include  David 

5  Hale. 

6  Q      I  am  not  limiting  these  questions  to  just 

7  your  contact  with  them. 

8  A      No,  I  understand. 

9  Q      Okay. 

10  A      I  have  no  knowledge.   You  could  argue  except 

1 1  for  my  one  conversation  with  Mr.  Nathan. 

12  MS.  FISHER:    I  don't  think  I  have  anything 

1 3  further. 

14  MR.  IVEY:    Why  don't  we  take  a  short  break 

15  while  I  go  through  and  decide  if  I  need  to  ask 

16  anything. 

17  (A  brief  recess  was  taken.) 

18  EXAMINATION 

19  BY  MR.  IVEY: 

20  Q      Good  afternoon,  Mr.  Eggleston.   My  name's 

21  Glenn  Ivey.    I  just  had  a  couple  follow-up  questions 

22  to  pose. 


1  In  mentioning  the  review  of  Mr.  Cutler's 

2  testimony  you  said  that  you  thought  it  had  to  do  with 

3  what  we  had  done.    I  just  wanted  you  to  flesh  that 

4  out  a  little  bit. 

5  Who  is  the  "we"  you  are  referring  to  and 

6  what  was  done? 

7  A      Well,  Mr.  Cutler  had  been  brought  in  at  the 

8  resignation  of  Mr.  Nussbaum  to  investigate,  I  think 

9  actually  at  the  ceremony  where  he  was  announcing,  he 

10  announced  one  of  the  things  he  was  going  to  do  was 

1 1  look  into  what  the  White  House  staff  had  done  in 

12  connection  with  the  White  House/Treasury  contacts  and 

13  would  be  making  a  report  to  the  president  on  that  or 

14  making  a  report  on  that. 

15  So  part  of  his  mandate  was  to  talk  to  the 

16  participants  who  had  been  involved  in  these  contacts 

17  as  they  had  come  to  be  called  and  get  to  the  bottom 

18  of  what  happened. 

19  So,  yes,  they  definitely  interviewed  a 

20  number  of  us  as  part  —  that  is  what  they  were  doing. 

21  They  were  conducting  their  own  little  investigation. 

22  Q      Your  review  of  his  testimony  was  connected 


16 
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117 
to  the  interview  that  you  had  given  previously? 
A      Yeah.   Yeah. 

Q      Was  it  to  ensure  the  accuracy  of  the 
interview? 

A      Yes.    Yeah. 

Q      Do  you  know  if  there  was  any  other  purpose, 
such  as  to  convey  information  to  you  that  you  weren't 
supposed  to  have— 
A      No. 

Q      ~  for  any  particular  reason? 
A      No.    And  as  1  say,  by  that  time  1  was  well 
locked  in  so  that  I  --  I  didn't,  1  couldn't  have  been 
altered  if  they  had  had  that  intention. 

Nobody,  it  was  not  my  sense  anybody  was 
showing  me  this  in  order  to  influence  what  my 
testimony  would  be. 

Q      You  were  locked  in  because  you  testified,  I 
think  you  had  already  done  your  deposition  for  this 
committee? 

A      1  think  I  had  done  deposition  for  this 
committee,  I  had  been  interviewed  by  the  House  staff 

by  then. 

118 
(The  witness  confers  with  counsel.) 
THE  WITNESS:   Anyway,  I  was  locked  in. 
MR.  IVEY:    All  right,  I  have  nothing 
further. 

THE  WITNESS:   Thank  you. 
MS.  FISHER:    Thanks  so  much  for  coming  down. 
(Whereupon,  the  deposition  was  concluded  at 
3:28  p.m.) 
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1  ACKNOWLEDGMENT  OF  DEPONENT 

2  I,  W.  NEIL  EGGLESTON,  hereby  acknowledge  that  I 

3  have  read  and  examined  the  foregoing  pages  of  my 

4  deposition  and  that: 

5  (Check  appropriate  box.) 

6  (   )     the  same  is  a  true,  correct  and  complete 

7  transcription  of  the  answers  given  by  me 

8  to  the  questions  therein  recorded. 

9  (   )     except  for  the  changes  noted  in  the 

10  attached  Errata  Sheet,  the  same  is  a 

1 1  true,  correct  and  complete  transcription 

12  of  the  answers  given  by  me  to  the 

13  questions  therein  recorded. 
14 

15 


16  Date  Signature  of  Witness 

17  Subscribed  to  and  sworn  before  me. 

1 8  this day  of ,  1 9 

19 

20  

21  Notary  public  in  and  for  the 

22  My  commission  expires: 

120 

1  Certificate  of  Reporter        ) 

2  United  States  of  America  )   ss. 

3  District  of  Columbia  ) 
4 

5  I,  CRAIG  L.  KNOWLES,  the  officer  before  whom 

6  the  foregoing  deposition  was  taken,  do  hereby  certify 

7  that  the  witness  whose  testimony  appears  in  the 

8  foregoing  deposition  was  duly  sworn  by  me;  that  the 

9  testimony  of  said  witness  was  taken  by  me  to  the  best 

10  of  my  ability  and  thereafter  reduced  to  print  under 

1 1  my  direction;  that  I  am  neither  counsel  for,  related 

12  to,  nor  employed  by  any  of  the  parties  to  the  action 

13  in  which  this  deposition  was  taken  and,  further,  that 

14  I  am  neither  a  relative  nor  an  employee  of  any 

15  attorney  or  counsel  employed  by  the  parties  thereto 

16  nor  financially  or  otherwise  interested  in  the 

17  outcome  of  this  action. 

18  Witness  my  hand  this  4th  day  of  November,  1995. 
19 


20  Notary  Public  in  and  for 

21  the  District  of  Columbia. 

22  My  Commission  Expires  November  14,  1999: 
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DEPONENT       '^-    Meil    Eggleston 

ERRATA 

PAGE  LINE  CHANGE  FROM  CHANGE  TO  REASON 

7  21  Ragoche  Ragovin  Spelling 

50  1-4  and    the  and    before    the         Omission 
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100  10 


Clarification 


Spe 1  1  in: 


105         4  percentage  personal  Clarification 


^^'^  _J- reviewing revealing Clarification 
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NEWS  RELEASE 


SBA  Numb«r: 
For  release: 


November  16,  1993 


For  mors  Informallon, 
contact: 


Mike  seamier 
(202)205-6740 


STATEMENT  ON  CAPITAL  MANAGEMENT  SERVICES  INC. 

U.S.  Small  Business  Administration  (SBA)  Administrator  Erslcine 
Bowles  today  released  the  attached  summary  of  his  letter  to  U.S. 
Rep.  John  LaFalce,  chairman  of  the  House  Committee  on  Small 
Business.   Chairman  LaFalce  had  as)ced  for  bacJcground  information 
on  Capital  Management  Services  Inc.,  a  Specialized  Small  Business 
Investment  Company  located  in  Little  RocJc,  Ark. 
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U.S.  Small  Business  Administration 

W»SMl~GTO~.    O  C.      J0416 


Capital  Management  Services,  Inc. 
Information  Sheet 


Capital  Management  Services,  Inc.  ("Capital  Management"),  was 
a  Specialized  Small  Business  Investment  Company  ("SSBIC")  located 
in  Little  Rock,  Arkansas. 

Capital  Management  was  licensed  by  the  Small  Business 
Administration  ("SBA")  in  1979,  and  received  total  financial 
assistance  of  $3.4  million  from  SBA  during  the  period  from 
September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with  a  request  for 
additional  leverage,  SBA  began  to  suspect  regulatory  violations  by 
the  SSBIC.  SBA  required  Capital  Management  to  provide  further 
information  about  its  portfolio  of  investments,  and  then  in 
October,  1992  and  December,  1992,  SBA  denied  Capital  Management's 
requests  for  the  additional  financing. 

In  the  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  2  4  month  period  ending 
November  30,  1992.  As  a  result  of  the  audit  report,  issued  in 
March  of  1993,  SBA  referred  the  case  to- the  Off  ice--of— Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 
Division,  on  September  15,  1993.  (United  States  of  America  v. 
Capital  Management  Services.  Inc..  Civil  Action  No.  LR-C-93-646 
(Eisele,  J.)) 

The  Receivership  was  institu_ted  for  the  purpose  of 
administering  and  controlling  Capital  Management,  making  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as^  rece"iver  of"~ah~SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act"),  15  U.S.C.  S  687c. 

The  following  is  point  by  point  specific  background  material: 
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SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or-  economically 
disadvantaged  persons. 

Management 

According  to  SBA's  files.  Capital  Management  w»s  operated  by 
Oavid  L.  Hale,  a  local  PulasJci  Municipal  Court  Judge,  since  1980. 

Private  Capital 

As  required  by  Section  302  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  S  107.3.  Please  note  that  the  minimum  requirement  for 
"Private  Capital"  has  been  amended  since  the  time  Capital 
Management  was  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  $500,500  in  March  of  1980,  to 
$1,006,310  in  June  of  1986  and  to  $1,406,310  in  December  of  1988. 

SBA  Leverage 

The  total  amount  of  SBA  financial  'assistance  provided  to 
Capital  Management  to  date  is  $3.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  O.S.C.  S  683(b),  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  three  financings 
were  made  in  November,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  $1,400,000  in  preferred  stocJc 
issued- by  the  Company  in  three  separate  financings  in  March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  seciirities  of  SSBICs  pursuant  to  Section  303(c)  of  the 
Act,  15  O.S.C.  S  683(c). 

Portfolio  Financings 

Capital 'Management  made  numerous  financings  to  individual 

small  business  concemsT These -SBIC  financings -were  not  SBA 

approved  investments,  since  SBA  does  not  select  or  approve  small 
businesses  which  SBICs  choose  to  finance.  Individual  financing 
decisions  are  made  by  the  SBICs,  without  prior  consultation  with 
SBA.  SBA  is  not  in  a  position  at  this  time  to  give  details  about 
individual  financings  by  Capital  Management. 
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As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and  reviewing  all  of  its 
documents,  books,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  All  of  Capital  Management's  individual  financings  are 
being  reviewed,  with  more  information  being  obtained  daily. 
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U.5.  Small  Business  administration 

WASMINaTON,     O.C.        20416 

COtI  :03-6642 


Sd^ 


General  Counsel 


Neil  Egglesion,  Esquire 

Associate  Counsel 

Office  of  the  White  House  Counsel 

The  White  House 

Washington,  DC  20416 


November  16,  1993 
HAND  DELIVERED 


Dear  Neil: 

Enclosed  .s  a  copy  of  Erskine's  letter  yesterday  to  Chairman  UFalcc  (with 
confidential  attachments).  _   — 


JTS/s 
Attachments 
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^■J. ,"  U.S.  Small  Business  aoministration 

Washington.    O  C.      LZiMi 


orrrcc   or  thc  aoministkator 


NOTICE 


Tli»  information  contained  harain  has  been  detarminad  to  b« 
confidential  in  nature  and  therefore  not  ralaasaiJla  to 
unauthorized  partiea.  Disclosure  of  this  infonnation  mav 
violate  Federal  law  (e.g..  Privacy  Act  of  1974,,  th«  Right  to 
Financial  Privacy  Act  of  1978,  and  is  D.a.c.  §  1905).  utaoat 
discration  should  ba  azarcised. 


November  15,  1993 


Honorable  John  J.  LaFalce 

Chairman,  Committee  on  Small  Business 

Congress  of  the  United  States 

House  of  Representatives 

Washington,  DC  20515-6315 

Re:   Capital  Manaapuient  Services.  Tnc;- 

Dear  Chairman  Lafalce: 

I  am  pleased  to  provide  the  information  you  requested  on 
November  4,   1993,   regarding  Capital  Management  Services,  Inc 
(  Capital  Management"),  a  Specialized  Small  Business  Investment 
Company  ("SSBIC")  located  in  Little  Rock,  Arkansas. 

^™=.i/n  general  background.  Capital  Management  was  licensed  by  the. 
small  Business  Administration  ("SBA")  in  1979,  and  received  totai 
financial  assistance  of  $3.4  million  from  SBA  during  the  period 
from  September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  m  the  fall  of  1992  in  connection  with  a  revest  for 
^f  ^s1,"Tr  l«^^"g«'-SBA  began  to  suspect  regulatory  violations  by 
the  SSBIC.  S3A  required  Capital  Management  to  provide  further 
information  about  its  portfolio  of  investments,   and  then  in 

r^lll'.  fllrT''  ^^?:f'*^'  ''^''  ^^^  '^^"^^'^  <=^Pi^^l  Management's 
requests  for  the  additional-financing.  -  _  .   . 

ro^,!^!?""^*  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.   Accordingly, 

N«J.™h!^^",''n  fi'o.^"'^^^  °^  "^^  ^^°^^  ^°^  ^^^  2  4  month  period  ending 
November  30,  1992.   Aa  a  result  of  the  audit  report,  issued  in 
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March  of  1993,  SBA  referred  the  case  to  the  Office  of  Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 
Division,  on  September  15,  1993.  (United  States  of  America  v. 
Capital  Management  Ser'/ices.  Inc..  Civil  Action  No.  LR-C-93-646 
(Eisele,  J.)) 
I 

'The  Receivership  was  instituted  for  the  ' purpose  of 
administering  and  controlling  Capital  Management,  making  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  of  an  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act"),  15  U.S.C.  S  687c. 

The  following  is  a  point  by  point  response  to  the  specific 
inquiries  in  your  letter: 


SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons. 

Ownership 

According  to  SBA's  files.  Capital  Management  is  currently 
owned  by  David  L.  Hale  82%,  Linda  Sue  Hale  (David  Hale's  wife)  9% 
and  Hazel  Dennis  (David  Hale's  sister)  9%. 

Private  Capjta-l 

As  required  by  Section  302  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13!  C.F.R.  §  107.3.  Please  note  that  the  minimum  requirement  for 
"Private   Capital"   has   been   amended   since   the   time   Capital 
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Management  was  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  $500,500  in  March  of  1980,  to 
$1,006,310  in  June  of  1986  and  to  $1,406,310  in  December  of  1988. 


SBA  Leverage 

The  total  amount  of  SBA  financial  assistance  provided  to- 
Capital  Management  to  date  is  $3.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  U.S.C.  S  683(b),>  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  three  financings 
were  made  in  November,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  $1,400,000  in  preferred  stock 
issued  by  the  Company  in  three  separate  financings  in  March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  securities  of  SSBICs  pursuant  to  Section  303(c)  :"f  the 
Act,  15  U.S.C.  S  633 (c) . 

Portfolio  Financings 

You  have  requested  details  regarding-  Capital  Management's 
financings  to  individual  small  business  concerns.  These  SBIC 
financings  were  not  SBA  approved  investments,  since  SBA  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the  SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  position  at  this  time  to 
give  you  details  about  individual  financings  by  Capital  Management. 

As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and  reviewing  all  of  its 
docximents ,  books,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  New  financings  are  not  being  made  by  Capital 
Management.  The  Receiver  has  retained  a  Principal  Agent,  Cecilia 
R.  Seay,  who  is  experienced  in'  SBIC  liquidation,  has  served  as  an 
agent  for  other  receiverships,  has  interviewed  and  deposed  numerous 
individuals,  and  has  general  awareness  of  SBIC  regulations  and 
corporate  duties  in  the  State  of  Arkansas.  We  are  in  the  process 
of  retaining  accountants  to  follow  the  flow  of  funds  from  Capital 
Management.  Ail  of  Capital  Management's  individual  financings  are 
being  reviewed,  with  more. information  being  obtained  daily.  Once 
the  information  is  available,  we  will  review  it  to  assess  what 
details  we  can  make  available  to  you. 

As  additional  background,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a  mutually  convenient  time  with.  Tom  Powers,  Jeanne 
Rosianowick,  or  any  other  of  your  designated  representatives  to 
clarify  this  information. 

I  look  forward  to  working  closely  with  you  and  the  Small 
Business  Committee  as  we  proceed. 


Ersj?"Sft^a.  Howies 
Administrator 


Attachments 
EBB/s 


!  / 
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THE  WHITE   HOUSE 

WAS  H  I N  GTO  N 


November  20,  1993 


John  T.  Spotila,  Esq.  , 

General  Counsel 

U.S.  Small  Business  Administration 

Washington,  D.C.  20416 

Dear  John: 

Enclosed  please  find  the  attachments  to  the  public 
report  from  Administrator  Bowles  to  Chairman  LaFalce,  House 
Committee  on  Small  Business,  that  the  Small  Business    ._. 
Administration  provided  earlier  this  week.   In  view  of  the  fact 
that  the  attachments  themselves,  although  delivered  to  the  House 
committee,  were  not  made  public,  I  am  returning  them. 


Very  truly  yours, 


uy. 


AS^  ^l^ 


W.  Neil  Egglesxon 

Associate  Counsel  to  the  President 

(202)  456-7901 


DEPOSITION  OF  LLOYD  N.  CUTLER 
IN  RE:  S.  RES.  120 


MONDAY,  NOVEMBER  6,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  LLOYD  N.  CUTLER,  called  for  examination 
pursuant  to  notice  of  deposition,  at  11:15  a.m.  in  Room  534  of  the 
Dirksen  Senate  Office  Building,  before  BRENDA  M.  SMONSKEY, 
a  Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 

MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

MICHAEL  CHERTOFF,  Esq. 

Majority  Special  Counsel 

NEAL  E.  KRAVITZ,  Esq. 

Minority  Principal  Deputy  Special  Counsel 

RICHARD  BEN-VENISTE,  Esq. 

Minority  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behadf  of  the  Committee. 

ROGER  M.  WITTEN,  Esq. 
GAIL  BERNSTEIN,  Esq. 
STEVEN  H.  SACHS,  Esq. 
Wilmer,  Cutler  &  Pickering 
2445  M.  Street,  NW 
Washington,  DC  20036-1420 
On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  Whereupon, 

3  LLOYD  CUTLER 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  CHERTOFF: 

8  Q      Mr.  Cutler,  before  we  proceed,  I  am  just 

9  going  to  make  some  preliminary  observations  about  the 

10  nature  of  this  deposition.    The  deposition  is 

1 1  conducted  pursuant  to  Senate  Resolution  120,  which 

12  establishes  a  special  committee  to  conduct  an 

13  investigation  involving  Whitewater  Development 

14  Corporation  and  a  number  of  related  matters. 

15  One  of  those  matters  has  to  do  with  the 

16  handling  of  certain  transcripts  in  connection  with  an 

17  investigation  conducted  last  summer  by  the  Office  of 

18  Government  Ethics  and  the  Inspectors  General  of  the 

19  RTC  and  Treasury,  and  that's  going  to  be  what  the 

20  subject  of  this  deposition  is  focused  on. 

21  The  deposition  is  in  advance  of  a  public 

22  hearing  that  will  actually  begin,  as  far  as  I  can 

1  tell,  tomorrow.    I  would  say  there  is  a  substantial 

2  likelihood  you  will  be  asked  to  testify.    My  estimate 

3  is  that  would  be  on  Thursday  morning. 

4  We  will  proceed  by  way  of  my  asking  you  a 

5  series  of  questions  which  you  are  obliged  to  answer 

6  under  oath.    If  you  don't  understand  a  question, 

7  please  let  me  know  and  I  will  try  to  clarify  it.    If 

8  you  need  a  break  to  talk  to  your  attorney  or  for  any 

9  other  reason,  let  us  know.    We  will  go  off  the 

10  record. 

1 1  There  will  be  a  record  of  questions  and 

12  answers  here  taken  by  the  stenographer  which  will  be 

13  treated  as  committee  confidential  until  the  hearings 

14  begin.   At  that  point,  some  or  all  of  it  may  become 

15  public.    In  any  event,  in  due  course  the  entirety  of 

16  the  deposition  will  become  part  of  the  public 

17  record. 

18  You  will  be  given  an  opportunity  as  soon  as 

19  the  transcript  is  prepared  to  come  in  with  your 

20  counsel  to  make  corrections,  and  given  the  time 

21  frame,  you  will  receive  a  copy  of  the  deposition  to 

22  use  in  your  preparation  as  soon  as  it  is  prepared,  on 
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1  the  condition  that  you  agree  not  to  share  the 

2  deposition  itself  with  anybody  else. 

3  A      We  have  an  opportunity  to  correct  the 

4  transcript? 

5  Q      Yes,  as  soon  as  it  is  available.  Frankly, 

6  plan  on  coming  in  tomorrow.    We  get  daily  copy.    I 

7  would  imagine  it  would  be  available  tomorrow  morning 

8  sometime.   Given  we  are  talking  about  a  Thursday 

9  start  date,  I  would  not  hesitate. 

10  MR.  BEN-VENISTE:    I  don't  think  it  will  be 

1 1  necessary  for  Mr.  Cutler  to  come  here  to  do  that.    I 

12  think  we  can  provide  it  to  him  tomorrow. 

13  MR.  CHERTOFF:    Yes.    You  will  get  a  copy 

14  anyway.    I  would  plan  to  attend  to  it  tomorrow. 

15  You  are  represented  by  counsel,  and  just 

16  for  the  record,  if  we  can  get  the  identification  of 

17  counsel  who  will  be  speaking. 

18  MR.  SACHS:    Steven  Sachs,  Roger  Witten  and 

19  Gail  Bernstein,  all  of  the  law  firm  of  Wilmer,  Cutler 

20  «fe  Pickering. 

21  BY  MR.  CHERTOFF: 

22 Q      Obviously,  if  objections  are  made,  let  us 

6 

1  hash  it  out  on  the  record  and  then  you  can  go  ahead 

2  and  answer. 

3  There  are  two  circumstances  under  which  you 

4  might  be  instructed  not  to  answer  a  question.    One  is 

5  on  the  ground  of  privilege,  the  other  is  on  the 

6  ground  that  the  question  would  be  beyond  the  scope  of 

7  the  resolution. 

8  If  either  of  those  instructions  comes  up 

9  during  the  course  of  the  deposition,  let  us  try  to 

10  work  it  out  on  the  record.    If  we  are  unable  to  do 

1 1  so,  then  if  you  would  withhold  your  answer, 

12  ultimately  the  Chairman  of  the  Committee  is  the  final 

13  arbiter  with  respect  to  such  objections. 

14  Is  there  anything  that  1  have  said  to  you 

15  or  anything  else  in  connection  with  the  deposition 

16  that  is  unclear  or  that  you  would  like  to  ask  me 

17  about? 

18  A      Nothing. 

19  MR.  SACHS:    1  want  to  put  on  the  record, 

20  Michael,  as  I  put  on  the  record  in  Ms.  Sherburne's 

21  deposition,  we  are  aware  there  have  been  discussions 

22  between  the  White  House  and  your  staff  and  the 
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1  committee  with  respect  to  privileges,  the  scope  of 

2  privileges,  et  cetera.   We  think  we  understand  the 

3  general  parameters. 

4  It  should  be  understood  that  Mr.  Cutler  is 

5  not  authorized  to  waive  any  privileges  that  exist 

6  that  pertain  to  the  White  House,  and  anything  he  says 

7  here  today  should  not  be  construed  as  a  waiver. 

8  One  other  preliminary,  and  that  is  that  it 
is  hot  in  here.   Is  there  some  way,  among  your 
awesome  powers  — 

MR.  CHERTOFF:    Now  you  are  way  beyond  my 
powers. 

BY  MR.  CHERTOFF: 

Q      Mr.  Cutler,  when  did  you  become  appointed 
counsel  to  the  President  in  1994? 

A      I  believe  the  official  date  was  the  10th  of 
March,  but  I  actually  began  working  on  White  House 
counsel  matters  I  think  by  the  4th  of  March. 

Q      You  came  aboard  as  a  special  government 
employee? 

A      That  is  correct,  without  compensation. 

Q      What  was  your  exact  title? 


1  A      My  title  was  not  counsel  to  the  President; 

2  it  was  special  counsel  to  the  President.    In  part 

3  because  Mr.  Nussbaum  wished  to  stay  on  until  the  end 

4  of  April,  and  I  decided  since  1  was  going  to  be  only 

5  a  special  government  employee,  it  would  be  best  to 

6  retain  the  title  of  special  counsel  rather  than  the 

7  formal  counsel  to  the  President. 

8  Q      When  Mr.  Nussbaum  left,  did  you  or  did 

9  anyone  else  come  to  occupy  the  formal  title  of 

10  counsel  to  the  President  during  your  tenure  as 

1 1  special  counsel? 

12  A      No. 

13  Q      Did  you  bring  any  lawyers  aboard  with  you 

14  at  the  time  or  shortly  after  the  time  you  began 

15  working  in  the  White  House? 

16  A      Well,  since  one  of  my  responsibilities  was 

17  to  conduct  my  own  investigation  of  the  so-called 

1 8  White  House-Treasury  contacts,  I  brought  in  two  of  my 

19  former  partners,  litigating  partners,  whom  I  knew  and 

20  trusted,  one  of  whom  was  Jane  Sherburne,  who  I 

21  brought  in  as  a  special  government  employee  from  the 

22  law  firm. 


A^  .-^fll       Q7  _  17 
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1  The  other  was  Sheila  Cheston,  who  was 

2  already  the  Deputy  General  Counsel  of  the  Air  Force. 

3  She  was  deputized  or  secunded  over,  whatever  the 

4  right  term  is,  to  assist  me.    But  that  did  not  happen 

5  immediately.   That  was  in  the  course  of  the  spring. 

6  Q      When  did  you  first  learn  that  you  would  be 

7  asked  to  undertake  some  kind  of  internal  review  or 

8  investigation  regarding  Treasury-White  House 

9  contacts? 

10  A      During  the  series  of  interviews  I  had  with 

1 1  Mr.  McLarty  and  the  President  when  I  was  recruited. 

12  I  thought  I  had  made  them  an  offer  they  couldn't 

13  accept  when  I  said  I  would  only  stay  for  the  130-day 

14  period. 

15  Q      And  in  the  course  of  the  discussion,  they 

16  raised  the  issue  of  this  internal  investigation  as  a 

17  subject? 

18  A      As  one  of  the  duties,  yes. 

19  Q      What  was  your  understanding  of  what  was  to 

20  be  investigated  at  the  time  that  these  discussions 

21  initially  occurred? 

22 A      Well,  as  you  know,  Mr.  Nussbaum  had 

1  resigned  over  the  preceding  weekend  in  the  midst  of 

2  the  initial  disclosures  about  the  Treasury- White 

3  House  contacts  that  appeared  in  the  press,  and  it 

4  became  one  of  my  duties  to  look  into  those  contacts 

5  and  to  advise  the  President  as  to  whether  there  were 

6  any  improprieties  and  what  actions,  if  any,  would  be 

7  required. 

8  Q      Did  you  have  any  discussions  with  the 

9  President  or  with  Mr.  McLarty  during  this  period  that 

1 0  you  described  as  when  you  were  being  recruited 

1 1  concerning  the  manner  in  which  you  would  conduct  this 

12  internal  review  or  investigation? 

13  A      Not  in  any  specific  way,  no.    We  were 

14  aware,  of  course,  that  there  was  an  independent 

15  counsel  at  this  point,  Mr.  Fiske,  and  that  he  might 

16  very  well  be  looking  into  the  same  matters.   That 

17  became  clear  in  the  course  of  the  next  month  or  two. 

18  Q      When  you  came  aboard,  did  you  go  about 

19  starting  a  preparation  for  conducting  this  internal 

20  review? 

21  A      Not  immediately.   In  the  next  month  or  so  1 

22  did,  yes. 
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Q      How  did  you  go  about  doing  that? 

A      The  first  thing  I  did  was  to  recruit  the 
two  people  I  mentioned  who  had  not  previously  been 
connected  with  the  White  House  in  any  way,  and  I  also 
had  extensive  discussions  with  Joel  Klein,  the  deputy 
counsel,  who  I  think  had  come  on  board  only  the 
previous  December  or  something  like  that.   He  would 
not  have  been  involved  in  that  context  with  the  minor 
exception  of  the  level  of  contact  with  which  you  are 
familiar. 

Q      Did  you  have  any  discussion  during  the 
period  of  preparation  for  conducting  this  review  for 
setting  up  an  ethics  wall  or  some  kind  of  a 
restriction  between  the  attorneys  in  the  office  who 
were  conducting  this  internal  review  under  you  and 
the  other  attorneys  in  the  White  House  counsel's 
office? 

A      We  did  not  set  up  a  formal  wall,  but  all  of 
the  work  was  done  by  the  two  new  people  I  had 
recruited  and  the  staff  that  they  built  up  who  were 
also  new  people,  and  with  Mr.  Klein. 
Q      And  where  did  this  staff  that  you  brought 

"^  n 

1  in  have  its  offices? 

2  A      In  the  Executive  Office  Building. 

3  Q      Where  in  relation  to  the  Offices  of  the 

4  General  Counsel? 

5  A      Well,  you  know  the  setup  over  there  very 

6  well,  I  assume. 

7  Q      I  don't.    In  any  case,  if  I  did,  the  record 

8  doesn't  know. 
A      Only  the  counsel  and  the  deputy  counsel 

have  offices  in  the  west  wing  of  the  White  House  on 
the  second  floor.    Everyone  else  attached  to  the 
counsel  staff  has  his  or  her  office  in  the  EOB. 

Q      Did  Ms.  Cheston,  Ms.  Sherburne  and  the 
staff  they  brought  in  and  assembled  share  office 
space  with  the  other  members  of  the  White  House 
counsel  staff? 

A      I  believe  they  had  a  separate  room.    We  had 
great  difficulty  finding  rooms  for  them,  the  White 
House  being  as  crowded  as  it  is.    But  I  believe  they 
had  a  separate  locked  room  of  their  own. 

Q      Am  I  correct  that  at  the  time  that  this 
internal  review  or  the  preparation  for  this  internal 
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1  review  began  and  during  the  course  of  the  review,  the 

2  regular  members  of  the  White  House  counsel  staff, 

3  including  individuals  such  as  Mr.  Sloan  and 

4  Mr.  Eggleston,  were  reporting  to  you? 

5  A      Yes. 

6  Q      And  reporting  to  -- 

7  A      And  to  Mr.  Klein. 

8  Q      And  to  Mr.  Klein.    So  that  at  the  time  that 

9  you  were  supervising  the  internal  review,  you  were 

10  also  continuing  to  supervise  the  ongoing  work  of 

1 1  Mr.  Eggleston  and  Mr.  Sloan  and  Mr.  Klein  himself? 

12  A      Yes. 

13  Q      Did  you  discuss  with  the  President  or 

14  Mr.  McLarty  either  after  you  arrived  —  during  the 

15  recruitment  period  or  after  you  arrived  whether  the 

16  internal  review  should  be  conducted  and  supervised  by 

17  somebody  who  did  not  have  an  ongoing  working 

18  relationship  with  the  people  in  the  White  House,  the 

19  people  in  the  regular  part  of  the  White  House 

20  counsel's  office? 

21  A      You  mean  did  I  have  a  discussion  as  to 

22  whether  someone  other  than  myself  should  be  in 


1  charge? 

2  Q      Or,  alternatively,  whether  you  ought  not  to 

3  have  an  ongoing  relationship  with  the  members  of  the 

4  White  House  counsel's  office  who  were  themselves 

5  going  to  be  called  as  witnesses? 

6  A      No,  we  did  not  have  any  such  discussion  and 

7  I  did  not  think  any  such  discussion  was  necessary  or 

8  appropriate. 

9  Q      In  your  judgment,  you  saw  no  difficulty  in 

10  your  both  supervising  people  like  Mr.  Eggleston  and 

1 1  Mr.  Sloan  and  Mr.  Neuwirth  and  other  members  of  the 

12  White  House  counsel's  office  at  the  same  time  that 

13  you  were  supervising  the  attorneys  who  would  be 

14  examining  them  as  witnesses? 

15  A      No.    This  was  not  a  criminal 

16  investigation.   These  were  respected,  trustworthy 

17  members  of  the  White  House  legal  staff,  and  I  could 

18  hardly  perform  the  function  of  being  the  White  House 

19  counsel  and  advising  the  President  if  1  had  to  either 

20  fire  them  or  cut  myself  off  from  my  connection  with 

21  them. 

22  Q      Did  you  suggest  ~ 


14 
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A      Who  would  have  supervised  them  other  than 
myself? 

Q      Did  you  suggest  to  the  President  or 
Mr.  McLarty  that  perhaps  the  fact-gathering,  the 
interviewing  or  the  deposing  of  White  House  counsel 
personnel  should  be  undertaken  by  the  Inspectors 
General  of  Treasury  and  the  RTC,  who  were  conducting 
a  parallel  investigation? 

A      Well,  the  Treasury  Inspectors  General  were 
conducting  an  investigation  for  the  Secretary  of  the 
Treasury  into  the  propriety  of  the  very  same 
contacts.  They  were  looking  at  the  propriety  of  the 
behavior  of  the  Treasury  officials. 

The  President  is,  after  all,  the  President, 
and  the  President  is  entitled  to  look  into  the 
propriety  of  the  behavior  of  his  immediate  White 
House  staff    It  was  obvious  we  could  not  employ  the 
Department  of  Justice  for  that  purpose,  and  it  would 
be  odd  to  me  to  employ  the  Treasury  Inspector  General 
for  that  purpose  except  for  factfinding  convenience. 

Given  the  very  short  timetable  that 
ultimately  developed,  we  had  between  July  1st,  when 

"^  16 

1  we  were  allowed  to  begin  our  investigation  by 

2  Mr.  Fiske,  and  July  26th,  I  think  it  was,  when  I 

3  actually  had  to  testify. 

4  Q      When  did  you  become  aware  of  the  fact  that 

5  the  Treasury  and  RTC  Inspectors  General  would  be 

6  conducting  some  factfinding  in  connection  with  the 

7  Treasury  investigation? 

8  A      Not  until  approximately  the  1st  of  July. 

9  Q      Well,  were  you  aware  of  the  initial 

10  announcement  that  Mr.  Bentsen  made  concerning  the 

1 1  fact  that  he  had  asked  the  Office  of  Government 

12  Ethics  to  proceed  with  an  investigation  of  the 

1 3  Treasury  side? 

14  A      Yes,  I  was  certainly  aware  of  that  at  the 

15  time.   If  I  recall  the  dates  expressly,  it  was  not 

16  until  Mr.  Fiske  released  both  the  Treasury  and  the 

17  White  House  to  conduct  their  own  investigations,  and 

18  that  was  late  in  June,  quite  late  in  June. 

19  Q      Did  you  consider  having  the  Office  of 

20  Government  Ethics  review  the  actions  of  White  House 

21  counsel's  personnel? 

22  A      Yes,  I  did.    I  knew  and  Secretary  Bentsen 
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1  learned  that  the  Office  of  Government  Ethics  has  no 

2  factfinding  capability  of  its  own.    But  I  did  take 

3  steps  to  ask  the  Office  of  Government  Ethics  if  on 

4  the  basis  of  the  facts  that  we  presented  to  them  they 

5  would  review  our  conclusions  as  to  whether  there  had 

6  been  any  ethical  improprieties,  and  they  did  so. 

7  Q      When  you  say  review  your  conclusions,  do 

8  you  mean  furnish  you  with  a  report  along  the  lines  of 

9  the  report  that  they  furnished  to  the  Secretary  of 

10  the  Treasury? 

1 1  A      We  wanted  them  to  furnish  such  a  report, 

12  but  they  said,  having  been  asked  by  the  Secretary  of 

13  the  Treasury  to  prepare  such  a  report  for  him,  they 

14  would  not  have  time  to  do  a  full  report  for  us. 

15  But  they  were  willing  to  review  the 

16  conclusions  we  had  reached,  the  ethical  conclusions 

17  we  had  reached  based  on  our  factfinding  and  the  other 

18  information  we  had  available  and  to  let  us  know 

19  whether  they  disagreed  with  any  of  those 

20  conclusions.   That  is  reflected  in  the  report 

21  itself 

22 Q      Did  you  consider  asking  the  Office  of 

18 

1  Government  Ethics  to  broaden  their  examination  and 

2  their  use  of  the  Inspectors  General  personnel  to 

3  conduct  factfinding  of  the  White  House  counsel's 

4  office  personnel  so  that  they  could  furnish  a  report 

5  not  only  to  the  Secretary  but  to  you  and  to  the 

6  President? 

7  A      Well,  we  did  in  the  end,  as  you  know,  make 

8  use  of  the  investigations  being  conducted  by  the 

9  Treasury  Inspectors  General  in  the  sense  that  we  gave 

10  up  or  we  did  not  ourselves  interview  all  of  the 

1 1  Treasury  people.    We  only  interviewed  one  or  two  of 

12  the  Treasury  people.    We  relied  on  the  investigations 

13  or  I  should  say  the  depositions  being  prepared  by  the 

14  Treasury  Inspectors  General. 

1 5  So  far  as  the  rest  of  the  Treasury  people 

16  were  concerned  —  and  of  course  we  made  our  own 

17  people,  White  House  people,  available  to  the  Treasury 

18  Inspectors  General. 

19  Q      When  did  you  decide  to  rely  in  part  on  the 

20  depositions  of  the  Inspectors  General  in  terms  of 

21  conducting  your  own  review? 

22  A      It  would  have  been  early  in  July. 
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1  Remember,  the  time  frame  was  compressing  on  us  all 

2  the  time.   We  thought  that  and  Mr.  Fiske's  people  led 

3  us  to  believe  that  he  would  be  able  to  conclude  his 

4  own  investigation  and  let  us  begin  the  ethical 

5  investigation  much  earlier  than  the  beginning  of 

6  July. 

7  At  the  same  time,  the  committee  was 

8  organizing  itself,  and  it  was  scheduling  hearings  to 
begin  the  last  week  of  July.    So,  the  time  kept 
getting  shorter  and  shorter. 

Once  Secretary  Bentsen  had  come  to  the 
conclusion  that  he  would  have  his  factual 
investigation  of  the  Treasury  people  done  by  the 
Treasury  Inspectors  General,  we  thought  that  gave  us 
an  opportunity  to  save  time  and  work  and  that  we 
would  not  have  to  interview  every  Treasury  witness. 

Q  When  did  you  learn  specifically  that  the 
Secretary  had  decided  that  the  Inspectors  General 
should  be  the  factfinders  working  to  produce  the 
facts  for  the  OGE  report? 

A      Well,  it  must  have  been  close  to  the 
beginning,  a  few  days  into  July.    As  you  know,  the 

20" 

1  Secretary  --  Secretary  Bentsen  originally  asked  the 

2  OGE  to  conduct  the  investigation,  and  since  they  had 

3  no  factfinding  capability,  it  was  arranged,  and 

4  whether  it  was  OGE's  suggestion  or  the  Treasury's 

5  suggestion,  I  don't  know,  that  the  Treasury 

6  Inspectors  General  would  do  the  factfinding 

7  investigation. 

8  Q      Wasn't  that  arranged  sometime  in  the  spring 

9  of  1994? 

10  A      Well,  I  don't  see  how  it  could  have  been. 

1 1  We  were  already  exchanging  documents  in  the  spring, 

12  in  May  of  1994.    But  we  were  not  allowed  to  begin  the 

13  actual  interviewing  of  witnesses. 

14  Q      I  understand  you  weren't  allowed  to  begin 

15  it.   But  wasn't  the  decision  to  have  the  Inspectors 

16  General  be  the  factfinders  for  OGE  a  decision  that 

17  was  reached  before  June  of  1994? 

18  A      I  don't  really  recall.   If  you  have 

19  something  to  show  me  that  would  refresh  my 

20  recollection,  I  would  like  to  see  it. 

21  Q      By  the  way,  while  I'm  seeing  if  we  have 

22  anything  to  refresh  your  memory,  did  you  personally 
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1  participate  in  deciding  and  conducting  the  White 

2  House  internal  review? 

3  A      1  certainly  supervised  it,  yes. 

4  Q      Did  you  delegate  the  responsibility  to 

5  somebody  else  or  did  you  make  a  decision  to  become 

6  personally  involved  in  the  details? 

7  A      1  was  personally  involved  in  dealing  with 

8  Secretary  Bentsen  and  Mr.  Knight,  and  I  met  virtually 

9  every  day  with  Ms.  Cheston  and  Ms.  Sherburne  to  go 

10  over  the  developments  of  that  day. 

1 1  Q      Were  you  satisfied  that  you  were  fully 

12  familiar  and  aware  of  all  the  relevant  developments 

13  in  the  internal  review? 

14  A      I  don't  know  what  you  mean  by  that 

15  question.    1  was  satisfied  that  I  had  been  informed 

16  of  all  1  needed  to  know  and  had  taken  part  in  all  of 

17  the  decisions  in  which  I  needed  to  take  part.    1  had 

18  great  confidence,  based  on  past  working  experience 

19  with  Ms.  Sherburne  and  Ms.  Cheston.    We  worked 

20  together  more  or  less  as  senior  partners  and  junior 

21  partners  in  the  law  firm. 

22 Q      And  on  a  daily  basis  you  conferred  with 


1  them  about  the  progress  of  the  investigation? 

2  A      Or  lack  of  progress,  yes. 

3  Q      Am  1  correct  also  that  you  were  involved, 

4  to  your  knowledge,  in  all  the  decisionmaking 

5  regarding  how  the  investigation  would  proceed,  the 

6  internal  investigation  would  proceed? 

7  A      When  you  say  "all  the  decisionmaking,"  I 

8  think  you  go  too  far.    1  much  prefer  the  analogy  of 

9  the  lead  partner  and  the  other  litigating  partners  in 

10  the  law  firm. 

11  Q      I  don't  know  that  that  is  helpful  to  people 

12  who  are  going  to  be  reading  the  record.   Let  me  be  a 

13  little  —  let's  try  to  put  it  in  lay  terms. 

14  MR.  SACHS:    Who  else  but  lawyers  is  going 

1 5  to  read  the  record  anyway? 

16  MR.  CHERTOFF:    Not  all  of  our  senators  are 

17  lawyers. 

18  MR.  BEN-VENISTE:    1  wonder  whether  that 

19  modifies  Steve's  question. 

20  MR.  SACHS:    I  was  going  to  say  that. 

21  BY  MR.  CHERTOFF: 

22  Q      With  respect  to  decisions  about  the  manner 
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1  in  which  the  interview  or  the  review  would  proceed, 

2  were  you  involved  in  those  decisions? 

3  A      Not  in  every  detail  as  to  the  order  of  the 

4  interviews  or  what  specific  questions  would  be  asked, 

5  no. 

6  Q      With  respect  to  the  general  issue  of  who 

7  would  be  interviewed,  the  manner  in  which  interviews 

8  would  occur,  were  you  involved  in  those  decisions? 
A      Yes.    I  was  involved  in  the  decision  that 

we  would  interview  everyone  whose  name  had  been 
mentioned  in  connection  with  these  contacts  or  whose 
name  we  learned  of  as  possibly  having  had  a  contact. 
I  was  involved  in  the  decision  that  we  would  conduct 
our  own  interviews,  not  on  the  basis  of  sworn 
depositions,  but  as  interviews. 

Q      Now,  in  June  of  1994,  Mr.  Fiske  was  still 
conducting  his  investigation;  correct? 

A      He  had  not  yet  filed  his  report,  that  is 
correct.   He  had  not  reached  his  conclusions. 

Q      So,  in  June  of  1994,  you  had  not  yet  begun 
the  process  of  conducting  your  own  interviews; 
correct?  . 
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1  A      I  believe  that  is  true,  yes.   It  is  true, 

2  yes. 

3  Q      Am  I  correct  from  your  earlier  testimony 

4  that  you  began  to  feel  that  there  was  as  of  June  1994 

5  time  pressure  if  you  were  to  complete  your  review 

6  before  the  anticipated  beginning  of  Senate  hearings? 

7  A      Yes. 

8  Q      When  did  you  learn  that  Senate  hearings 

9  would  begin  in  the  last  week  of  July? 

10  MR.  WITTEN:    House  hearings. 

1 1  MR.  CHERTOFF:    Congressional  hearings. 

12  THE  WITNESS:    Well,  I  cannot  pinpoint 

13  that.   There  were  --  both  committees  were  preparing 

14  for  hearings.   The  dates  may  have  shifted  around. 

15  But  we  certainly  knew  reasonably  early  in  July  the 

16  dates  that  had  finally  been  set.   The  two  committees, 

17  as  you  may  recall,  had  to  collaborate  with  one 

18  another  to  set  dates,  since  they  were  interviewing 

19  the  very  same  witnesses. 

20  BY  MR.  CHERTOFF: 

21  Q      In  June  of  1994,  did  you  discuss  with 

22  anybody  that  was  working  with  you  at  the  White  House 
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1  on  this  internal  review  different  ways  in  which  you 

2  might  speedily  accomplish  the  fact  development  that 

3  you  needed  in  order  to  complete  your  internal  review? 

4  A      Yes. 

5  Q      Did  you  talk  about  different  ways  in  which 

6  you  might  get  information  from  witnesses? 

7  A      Yes. 

8  Q      Did  you  talk  about  how  you  would  get 

9  information  from  Treasury  witnesses? 

10  A      Well,  we  discussed  internally  among 

1 1  ourselves  a  number  of  possibilities,  such  as 

12  interviews  of  Treasury  witnesses,  attending  Treasury 

13  interviews  of  Treasury  witnesses,  and  whenever  it  was 

14  that  the  plan  of  the  Inspectors  General  to  have 

15  depositions,  whenever  that  occurred,  that  we  could 

16  accomplish  our  task  if  we  had  access  to  those 

17  depositions. 

18  Q      In  June  of -- 

19  A      But  we  need  not  then  attend  the  actual 

20  depositions  themselves  or  interviews  themselves. 

21  Q      In  June  of  1994,  did  you  ask  Ms.  Sherburne 

22  or  Ms.  Cheston  or  anyone  else  working  for  you  to 


1  ascertain  how  the  Treasury  Department  was  going  to 

2  conduct  its  fact  development  from  its  witnesses? 

3  MR.  SACHS:    Before  you  answer,  Lloyd,  are 

4  you  limiting  the  question  to  June  of  '94? 

5  MR.  CHERTOFF:    As  of  June  of  '94. 

6  BY  MR.  CHERTOFF: 

7  Q      As  of  June  of  1994,  had  either  you  yourself 

8  or  someone  working  at  your  direction  contacted 

9  anybody  at  Treasury  to  find  out  how  they  were  going 

10  to  be  developing  facts  from  Treasury  and  RTC 

1 1  witnesses? 

12  A      Yes.    Ms.  Sherburne,  and  I  believe 

13  Ms.  Cheston,  were  having  conversations  of  that  kind 

14  with  Mr.  Knight,  members  of  Mr.  Knight's  staff  and 

15  others,  who  as  the  Inspectors  General  came  on  board, 

16  others  who  were  working  with  or  for  the  Inspectors 

17  General. 

18  (Witness  conferred  with  counsel.) 

19  BY  MR.  CHERTOFF: 

20  Q      Was  there  something  you  wanted  to  amplify? 

21  A      I'm  not  sure  1  made  clear,  I  did  refer  to 

22  it  once,  but  we  had  received  Mr.  Fiske's  permission  a 
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1  month  or  two  earlier,  I  believe  in  May,  or  just 

2  before  May,  to  look  at  the  Treasury  documents  which 

3  the  Treasury  had  supplied  to  Mr.  Fiske  on  this 

4  subject  and  to  offer  to  the  Treasury  our  documents 

5  which  we  had  supplied  to  Mr.  Fiske  on  this  subject. 

6  Those  arrangements  were  recorded  in 

7  writing,  and  I  also  recall  that  in  our  letter  asking 

8  to  see  the  Treasury  documents,  we  made  clear  we  did 
not  wish  to  see  any  documents  relating  to  the 
substance  of  the  Madison  Guaranty  matters  or  the 
criminal  referrals. 

Q      Why  was  that?   Why  didn't  you  want  to  see 
any  documents  relating  to  the  substance  of  the 
Madison  matters  or  the  criminal  referrals? 

A      Because  this  was  a  criminal  referral  which 
by  that  time  had  given  rise  to  a  debate  as  to  its 
confidentiality,  and  there  were  discussions,  as  you 
know,  debates,  as  you  know,  as  to  whether  it  was 
proper  for  anyone  in  the  White  House  to  know  those 
details. 

Q      So  is  it  fair  to  say  that  in  your  own  mind 
you  were  sensitive  to  making  sure  that  in  the  course 

1  of  this  review  you  didn't  gain  hold  of  the 

2  confidential  information  which  was  in  fact  the 

3  subject  of  what  you  were  reviewing? 

4  A      The  substance  of  that  information,  yes. 

5  Q      Let  me  ask  you,  in  June  of  -- 

6  A      I'm  sorry.    That's  not  quite  right.    When 

7  you  say  that  we  were  reviewing,  we  were  not  reviewing 

8  the  substance  of  the  Madison  Guaranty  referrals.   We 

9  were  reviewing  the  contacts  between  the  Treasury 

10  officials  and  the  White  House  officials  relating  to 

1 1  the  fact  that  there  had  been  referrals  and  press 

12  inquiries. 

13  Q      And  you  understood  that  the  reason  the 

14  contacts  were  being  reviewed  was  because  of  the 

1 5  concern  or  the  allegation  that  confidential 

16  information  about  the  referrals  had  been  transmitted 

17  to  the  White  House? 

18  A      That  was  certainly  one  of  the  charges  that 

19  appeared  in  the  press,  yes.   When  you  say  "the 

20  reason,"  I  don't  think  that  is  correct. 

21  Q      So,  given  that  that  was  at  least  one  of  the 

22  reasons  that  contacts  were  being  looked  at,  is  it 
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1  fair  to  say  that  you  understood  that  it  was  important 

2  that  in  conducting  your  own  review  you  not  in  fact 

3  cause  further  confidential  information  to  be  passed 

4  from  RTC  to  the  White  House? 

5  A      Correct. 

6  Q      Now,  did  you  and  Ms.  Sherburne  meet  with 

7  Stephen  Potts  in  the  second  week  of  June  1994? 

8  A      1  believe  it  was  the  third  week  of  June 

9  1994.    But  we  met  with  a  number  of  officials  of  the 

10  OGE,  including  Mr.  Potts. 

1 1  Q      And  you  attended  that  meeting? 

12  A      Yes. 

13  Q      And  Ms.  Sherburne  attended  the  meeting? 

14  A      Yes. 

1 5  Q      Did  she  prepare  talking  points  for  the 

16  meeting? 

17  A      For  the  OGE  meeting?   I  don't  recall 

18  specifically,  but  she  may  well  have. 

19  Q      Let  me  show  you  S  6867  and  6868  for 

20  identification  and  ask  you  if  you  recognize  these. 

21  (Witness  examined  the  document.) 

22  A      Yes. 


1  Q      Did  you  see  these  talking  points  before 

2  your  meeting  with  Mr.  Potts? 

3  A      I  imagine  I  did,  yes. 

4  Q      Was  it  your  practice  to  work  from  talking 

5  points  in  having  a  meeting  like  this? 

6  A      It  would  depend.   I  would  not  necessarily 

7  have  the  talking  points  in  front  of  me. 

8  Q      Now,  the  meeting  itself,  did  the  meeting  ~ 

9  let  me  ask  you  first,  do  you  remember  exactly  when 

10  the  meeting  with  Mr.  Potts  occurred? 

1 1  A      No.    But  I  keep  records.   It  would  appear 

12  in  my  diaries.    My  recollection,  from  preparing 

13  myself  for  this  interview,  was  it  was  more  like  June 

14  21st  than  the  second  week  of  June,  but  I  may  be 

1 5  wrong. 

16  Q      Let  me  clarify.   S  6899,  for 

17  identification,  is  that  a  copy  of  your  diary  for  June 

18  20th,  Monday? 

19  A      Yes. 

20  Q      And  is  that  the  meeting  in  which  you  had 

21  the  discussion  for  which  you  had  prepared  through  the 

22  talking  points  6867  and  6868? 


30 


7103 

31 

1  A      That's  the  meeting  1  had  for  which  these 

2  talking  points  were  prepared,  presumably  by  Jane  or 

3  Sheila  or  both. 

4  Q      Would  you  agree  with  me  ~  and  if  you  have 

5  difficulty,  I  can  show  you  the  page  itself  --  would 

6  you  agree  with  me  that  at  least  as  of  June  20th,  if 

7  not  as  of  June  10th,  when  the  talking  points  were 

8  prepared,  you  were  aware  that  the  Inspectors  General 
had  been  asked  to  conduct  factfinding  that  would  be 
reported  to  OGE  on  which  OGE  would  rely? 

A      Yes. 

Q      Did  you  discuss  in  your  meeting  with 
Mr.  Potts  and  others  from  OGE  whether  you  could  gain 
access  to  that  factfinding  information  from  the 
Inspectors  General  for  purposes  of  your  own  review? 

A      I  do  not  recall  whether  we  discussed  that 
with  them.   This  was  a  subject  that  we  were 
discussing  with  the  Treasury. 

Q      With  whom  at  Treasury  was  this  being 
discussed  as  of  mid-June? 

A      Once  again,  I  can't  be  precise  as  to 

dates.   But  if  the  arrangements  for  the  Inspectors 

^  31 

1  General  to  do  the  depositions  had  already  been  made 

2  by  that  time,  my  discussions  were  with  Secretary 

3  Bentsen  and  Edward  Knight. 

4  Q      Did  you  have  a  conversation  with  Secretary 

5  Bentsen  before  your  meeting  with  Mr.  Potts  on  the 

6  20th  of  June  concerning  how  you  would  get  information 

7  from  the  Inspectors  General? 

8  A      I  had  conversations  with  Secretary  Bentsen 

9  in  May  and  I  think  early  in  June  about  the  need  for 

10  collaboration  to  economize  in  time  to  meet  our 

1 1  schedule  and  the  need  to  exchange  information  and  the 

12  various  methods  which  that  might  be  done. 

13  Q      When  was  the  first  time  you  had  such  a 

14  conversation  with  Secretary  Bentsen? 

15  A      Once  again,  my  telephone  records  would 

16  show,  but  it  was  probably  in  about  this  time  in  June 

17  or  perhaps  a  little  bit  before.   We  had  had  previous 

18  conversations  in  May,  as  I  mentioned,  about 

19  collaboration  on  the  exchange  of  documents. 

20  Q      I  want  to  be  sure  I'm  clear.   The 

21  conversations  in  May  had  to  do  with  collaboration  on 

22  exchange  of  documents? 
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1  A      I  believe  so.    That's  my  recollection. 

2  Q      What  do  you  mean  by  "collaboration  on 

3  exchange  of  documents"? 

4  A      Mr.  Fiske,  even  though  he  had  not  yet 

5  completed  his  investigation  or  his  report,  had 

6  cleared  us  and  the  Treasury  to  exchange  documents 

7  with  one  another.   And  it  was  a  matter  of  identifying 

8  documents  and  exchanging  letters  establishing  the 

9  ground  rules  for  that  exchange. 

10  Q      And  was  it  in  June  that  the  issue  of,  as 

1 1  you  say,  collaborating  on  the  witness  interview 

12  portion  or  witness  deposition  portion  of  these 

13  investigations  came  up  between  you  and  Mr.  Bentsen? 

14  A      I  think  so. 

15  Q      How  did  it  come  up?   Who  brought  it  up? 

16  A      I  brought  it  up. 

17  Q      Did  you  bring  it  up  in  a  phone  conversation 

18  or  in  a  meeting? 

19  A      I  had  one  luncheon  meeting  with 

20  Mr.  Bentsen,  which  is  about  the  time  of  approximately 

21  June  20th  or  21st,  and  I  had  four  or  five  telephone 

22  conversations  with  him.    In  addition,  he  was  a 


1  frequent  attendant  at  White  House  meetings,  some  of 

2  which  I  was  also  present  on  other  subjects,  and  we 

3  probably  had  a  few  conversations  in  the  White  House 

4  corridors  or  in  intervals  during  those  meetings. 

5  Q      Let  me  show  you  S  7844  and  ask  you  if  this 

6  is  a  page  from  your  calendar  that  indicates  you  in 

7  fact  had  a  luncheon  meeting  with  Mr.  Bentsen  on  June 

8  21st. 

9  A      That's  correct. 

10  Q      This  was  the  day  after  you  had  your 

1 1  discussion  with  Mr.  Potts? 

12  A      Right. 

13  Q      And  was  the  purpose  of  this  lunch 

14  specifically  to  discuss  the  investigation  that  was 

15  going  to  be  conducted  by  OGE  and  the  investigation 

16  that  you  wanted  to  conduct? 

17  A      Yes. 

18  Q      Now,  did  you  prepare  ~  how  did  you  prepare 

19  for  that  lunch? 

20  A      1  believe  talking  points  were  prepared  for 

21  me  on  that  meeting  as  well. 

22  Q      Did  you  direct  ~  who  prepared  the  talking 
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1  points? 

2  A      It  had  for  be  either  Ms.  Sherburne  or 

3  Ms.  Cheston  or  both. 

4  Q      Did  you  direct  either  of  them  to  prepare 

5  for  specific  issues  you  wanted  to  raise  with  the 

6  Secretary? 

7  A      I  don't  recall.   Remember,  we  were  meeting 

8  every  day,  Ms.  Sherburne,  Cheston  and  I,  and  they  had 

9  a  very  good  idea  --  we  each  had  a  good  idea  of  what 

10  we  wanted.   The  fact  is,  there  was  hardly  any 

1 1  discussion  of  the  subject  at  that  lunch. 

12  Q      What  was  discussed  at  the  lunch? 

13  A      That  was  the  day  or  the  day  immediately 

14  after  the  dollar  had  its  big  fall.    Mr.  Summers, 

15  Larry  Summers,  who  I  think  was  then  Undersecretary  of 

16  the  Treasury,  came  in  to  impart  some  news  to 

17  Mr.  Bentsen  about  the  big  fall. 

18  He  was  obviously  much  more  interested  in 

19  that  subject  than  any  other  subject,  and  he  was 

20  invited  by  Secretary  Bentsen  to  stay  for  the  lunch, 

21  and  the  discussion  during  lunch  was  at  least  90  or  95 

22  percent  about  the  dollar  or  what  should  do,  whether 

^  36" 

1  the  U.S.  should  or  should  not  intervene  in  the 

2  markets. 

3  Q      Before  or  after  Mr.  Summers  appeared  or 

4  during  Mr.  Summers'  presence  at  the  lunch,  was  there 

5  some  discussion  concerning  how  this  would  be  handled? 

6  A      Yes,  there  was  a  brief  discussion. 

7  Q      Did  you  raise  the  issue,  first  of  all,  of 

8  getting  information  from  Treasury  witnesses? 

9  A      Well,  it  was  ~  that  was  a  subject  that  we 

10  had  discussed  previously,  and  1  believe  it  is  in  the 

1 1  talking  points,  and  the  chances  are,  I  did  bring  it 

12  up,  yes.   But  I  have  no  specific  recollection  of  how 

13  much  of  what  I  wanted  to  take  up  at  that  meeting  we 

14  actually  did  take  up. 

15  Q      Well,  to  the  extent  you  can  recall  any 

16  discussion  about  it,  did  you  ask  Mr.  Bentsen  about 

17  collaborating  and  getting  the  information  gained  by 

18  the  Inspectors  General  from  Treasury  witnesses, 

19  having  that  furnished  to  the  White  House? 

20  MR.  WITTEN:    At  that  lunch? 

21  MR.  CHERTOFF:    At  that  lunch. 

22  THE  WITNESS:    I  believe  either  before 
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1  Mr.  Summers  came  in  or  at  the  very  end  of  the  lunch, 

2  yes. 

3  BY  MR.  CHERTOFF: 

4  Q      What  did  the  Secretary  say? 

5  A      He  agreed  in  principle  with  the  idea  that 

6  we  should  share  and  collaborate,  and  1  believe  it  was 

7  left  that  I  would  work  it  out  with  Mr.  Knight,  his 

8  special  assistant,  or  that  Jane  and  Sheila  would  work 

9  it  out  with  Mr.  Knight  or  other  people  in  the 

10  Treasury. 

1 1  Q      When  you  say  collaborate,  was  it  your 

12  suggestion  that  there  actually  be  a  joint 

13  investigation  by  your  staff  and  the  Inspectors 

14  General  of  these  matters? 

15  A      No,  but  that  there  would  be  a  division  of 

16  labor  on  interviews,  making  people  available,  and 

17  that  we  would  have  --  for  the  people  we  did  not 

18  interview,  we  would  have  the  benefit  of  the  Treasury 

19  transcripts  or  whatever  other  kind  of  factfinding 

20  report  the  Treasury  people  had. 

21  Q      Was  it  your  desire  to  have  the  work  product 

22  of  the  Inspectors  General  only  for  those  witnesses 


1  that  you  were  not  going  to  interview  yourselves? 

2  A      It  is  not  work  product.    It  is  a 

3  deposition. 

4  Q      Was  it  your  desire  to  have  ~  did  you  know 

5  at  this  point  in  time  there  were  going  to  be 

6  depositions? 

7  A      I  must  have  known,  based  on  these  talking 

8  points. 

9  Q      Was  it  your  desire  to  have  the  depositions 

10  from  the  Inspectors  General  only  with  respect  to 

1 1  those  witnesses  that  you  and  your  staff  were  not 

12  going  to  interview? 

13  A      1  think  we  wanted  to  see  all  of  them.    In 

14  the  end,  we  actually  interviewed  only  Mr.  Altman  and 

15  Mr.  Steiner.    We  spoke  to  Ms.  Hanson's  attorney. 

16  Q      You  knew  as  of  June  21st  certainly  that  you 

17  were  going  to  interview  White  House  personnel  for 

18  purposes  of  your  review;  correct? 

19  A      Yes. 

20  Q      As  of  June  21st,  did  you  know  or  believe 

21  that  the  Treasury  and  RTC  Inspectors  General  were 

22  going  to  depose  White  House  witnesses? 
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1  A      We  offered  them  ~  they  asked  if  they  could 

2  depose  White  House  witnesses,  and  we  agreed  to  that. 

3  Q      As  of  June  21st,  did  you  want  to  have  the 

4  depositions  of  those  White  House  witnesses  furnished 

5  to  the  White  House? 

6  A      You  state  your  questions  as  of  June  21st. 

7  I  find  it  very  hard  to  deal  with  that.   Certainly 

8  that  is  what  we  wanted.    Since  I  had  to  make  a 

9  report,  we  had  to  be  sure  that  what  the  White  House 

10  witnesses  had  said  to  us  was  consistent  with  what 

1 1  they  said  to  other  people,  in  particular,  what  they 

12  said  to  the  Treasury  people. 

13  I  had  to  reflect  --  at  least  1  felt  the 

14  need  to  reflect  in  my  report  any  differences  in 

15  testimony  that  existed,  either  inconsistencies  in 

16  what  one  or  more  White  House  personnel  had  said  or 

17  inconsistencies  between  what  they  said  and  what 

18  Treasury  personnel  had  said. 

19  Q      So,  it  was  part  of  your  ~  is  it  fair  to 

20  say  that  it  was  part  of  your  purpose  going  into  this, 

21  even  before  the  actual -- 

22 MR.  SACHS:    Into? 

40 

1  BY  MR.  CHERTOFF: 

2  Q      Into  this  investigation.    Even  before  the 

3  actual  process  of  factfinding  began  to  be  able  to 

4  have  access  to  what  White  House  witnesses  were 

5  telling  Treasury,  so  you  could  compare  that  with  what 

6  they  were  telling  you? 

7  A      In  part.    To  be  sure  that  the  facts  as  I 

8  was  going  to  report  them  were  as  accurate  as  I  could 

9  make  them. 

10  Q      I  want  to  direct  your  attention  to  one  of 

1 1  the  pages  of  the  talking  points,  S  7387,  where  it 

12  says  "internal  review."   There  is  a  paragraph  —  I 

13  will  show  this  to  you,  but  I  will  also  read  it  to 

14  you. 

15  It  says  "We  understand  Ellen  Kulka  has 

16  raised  an  objection  to  White  House  review  of  Treasury 

17  documents  out  of  a  concern  that  those  documents 

18  include  what  she  considers  to  be  RTC  documents. 

19  Kulka's  staff  reviewed  Treasury  documents  in 

20  anticipation  of  the  White  House  review  and  raised 

21  limited  objections  which  were  honored.    We  were  not 

22  permitted  to  review  anything  relating  to  the 
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1  underlying  RTC  investigation  or  anything  RTC 

2  considered  privileged.   Status  of  Treasury  response 

3  to  Kulka  objection?" 

4  I  show  it  to  you  and  1  want  to  ask  you  what 

5  your  understanding  was  of  this  element  of  the  talking 

6  points. 

7  A      My  understanding  was  that  the  issue  under 

8  discussion  here  was  not  whether  we  would  have  access 

9  to  RTC-generated  documents,  which  we  weren't 

10  interested  in,  but  whether  we  would  have  access  to 

1 1  Treasury-generated  documents  that  may  have  contained 

12  references  to  information  Treasury  people  had  learned 

13  from  the  RTC. 

14  That  was  Ms.  Kulka's  problem,  and  some  of 

15  her  objections  had  been  honored,  but  there  must  have 

16  been  some  still  pending.    We  were  not  aware  of  what 

17  they  were. 

18  The  last  bullet,  as  I  understood  it,  was 

19  simply  to  inquire  as  to  were  we  going  to  get  these 

20  Treasury  documents  which  Ms.  Kulka  thought  might  have 

21  references  to  RTC  information  contained  within  them. 

22  I  believe  it  was  simply  a  status  request. 
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1  MR.  SACHS:    Excuse  me,  Michael.  Can  1  see 

2  the  rest  of  the  document? 

3  MR.  CHERTOFF:    I'm  afraid  all  I  have  are 

4  these  portions.    I  don't  know  if  counsel  has  any  more 

5  pages. 

6  MR.  SACHS:    Okay. 

7  THE  WITNESS:    I  remember  -- 

8  MR.  KRAVITZ:    I  have  7388. 

9  THE  WITNESS:    We  previously  made  clear  with 

10  respect  to  the  review  --  this  is  all  about  Treasury 

1 1  documents.   We  had  previously  made  clear  in 

12  Mr.  Klein's  letter  to  I  think  Mr.  Knight  that  while 

13  we  wanted  to  see  the  Treasury  documents,  as  Mr.  Fiske 

14  had  permitted  us  to  do,  we  did  not  wish  to  see 

15  anything  relating  to  the  substance  of  the  Madison 

16  Guaranty  matter. 

17  BY  MR.  CHERTOFF: 

18  Q      What  was  the  resolution  of  this  question 

19  you  asked  to  Secretary  Bentsen? 

20  A      Well,  remember  this  is  a  talking  point. 

21  Remember  that  the  meeting  was  90-95  percent  on  the 

22  dollar.   And  the  chances  are  very  high  I  never  did 
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1  ask  this  question  to  Secretary  Bentsen. 

2  MR.  CHERTOFF:    Mr.  Sachs,  for  completeness, 

3  here  is  the  last  page. 

4  BY  MR.  CHERTOFF: 

5  Q      Sir,  your  recollection,  Mr.  Cutler,  is  that 

6  this  particular  issue  involving  Ms.  Kulka's 

7  objections  did  not  come  up  during  the  course  of  the 

8  meeting? 

9  A      I  do  not  believe  so. 

10  Q      Either  at  the  meeting  on  the  21st  or 

1 1  afterwards  in  the  period  before  you  actually  began 

12  your  internal  review,  when  you  had  phone  calls  with 

13  Mr.  Bentsen,  did  Mr.  Bentsen  agree  with  you  to 

14  furnish  transcripts  of  the  Inspectors  General 

15  depositions  for  purposes  of  your  use  in  your  internal 

16  review? 

17  A      Well,  my  recollection  is  that  an  agreement 

18  had  been  reached  either  at  his  direction  or  with  his 

19  approval  and  reached  at  the  Ed  Knight  level  that  we 

20  would  make  our  witnesses  available,  as  had  been 

21  requested  I  think  by  Mr.  Cesca,  and  that  we  would  see 

22  the  transcripts  of  the  testimony  taken  by  the 


1  Treasury  Inspectors  General  of  not  only  our  own 

2  witnesses  but  of  the  Treasury  witnesses  as  well. 

3  My  conversations  with  Mr.  Bentsen  after 

4  that  were  to  express  concern  that  we  had  not  yet 

5  received  the  transcripts. 

6  Q      So,  your  testimony  is  that  as  of  the  time 

7  you  began  the  process  of  your  own  internal 

8  investigation  at  the  beginning  of  July,  you 

9  understood  there  was  an  agreement  that  you  would  be 

10  getting  all  the  transcripts  of  all  the  Inspectors 

1 1  General  depositions? 

12  A      That  is  correct. 

13  Q      Was  it  your  understanding  that  that  was  ~ 

14  A      Our  main  interest,  of  course,  was  in  the 

15  depositions  of  the  Treasury  people  and  our  own 

16  people,  of  course.   There  were  hardly  any  contacts 

17  with  RTC  people. 

18  Q      Did  you  restrict  yourself  in  terms  of  the 

19  transcripts  you  asked  for  or  did  you  ask  for  all  the 

20  transcripts? 

21  A      No,  except  in  the  sense  that  we  had  said 

22  earlier  we  did  not  wish  to  see  anything  relating  to 
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1  the  substance  of  the  Madison  Guaranty  matter. 

2  Q      Did  you  say  that  with  respect  to  the 

3  depositions  as  well  as  the  documents? 

4  A      I  don't  actually  know.    That  is  reported  in 

5  the  letter  from  Mr.  Klein  to  Mr.  Knight  written  in 

6  May. 

7  Q      Again,  focusing  yourself  in  the  period  as 

8  of  the  time  the  actual  internal  review  began  --  I 

9  want  to  make  sure  I'm  clear  on  this  --  as  of  that 

10  point  in  time,  it  was  your  understanding  that 

1 1  Treasury  had  committed  to  furnish  the  White  House 

12  with  all  the  transcripts  of  the  depositions  conducted 

13  by  the  Inspectors  General  with  respect  to  every 

14  witness? 

15  A      Not  as  of  the  time  the  internal  review 

16  began,  because  the  internal  review  began  with  an 

17  exchange  of  documents  a  month  or  two  earlier. 

18  Q      Let  me  say  as  of  July  1 ,  then,  when 

19  Mr.  Fiske  -- 

20  A      As  of  July  1 ,  yes,  without  being  pinned 

21  down  to  the  precise  date. 

22  Q      I  want  to  pin  it  down  in  this  sense.   On 
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1  July  1,  you  understood  that  the  White  House  had  the 

2  green  light  from  Mr.  Fiske  to  conduct  its 

3  interviewing;  correct? 

4  A      Yes. 

5  Q      And  as  of  that  point,  was  it  your 

6  understanding  that  you  had  a  commitment  from  the 

7  Treasury  Department  to  furnish  the  White  House,  you 

8  and  your  staff,  with  transcripts  of  all  of  the 

9  depositions  taken  by  the  Inspectors  General  of  every 

10  witness? 

11  A      I  cannot  answer  that  question  precisely. 

12  We  had  had  discussions  about  receiving  transcripts, 

13  but  the  actual  details  were  probably  worked  out  by 

14  Ms.  Sherburne  and  Ms.  Cheston  with  Mr.  Knight  and 

15  whoever  Mr.  Knight  made  available. 

16  Q      But  as  of  July  1,  did  you  understand  you 

17  were  to  receive  all  the  transcripts? 

18  A      I  cannot  be  precise  as  to  whether  it  was  as 

19  of  July  1  or  as  of  July  5th,  but  it  was  about  that 

20  time. 

21  Q      And  going  into  your  internal  review  and  in 

22  deciding  the  format  in  which  you  would  conduct  your 
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1  own  factfinding,  did  you  rely  upon  the  fact  that  you 

2  would  be  getting  transcripts  of  the  Treasury  witness 

3  depositions  and  the  RTC  witness  depositions  in 

4  designing  your  own  investigation? 

5  A      Certainly  of  the  Treasury  depositions.    I 

6  did  not  myself  have  RTC  witnesses  in  mind,  as  they 

7  were  not  a  big  thing  in  my  mind. 

8  Q      So  that  in  designing  your  own  ~ 

9  A      I  believe  the  only  White  House-Treasury 

10  contacts  involving  the  RTC  were  the  press  meetings. 

11  Q      In  designing  your  own  investigative  plan, 

12  therefore,  at  the  beginning  of  July,  did  you  rely  on 

13  expectations  concerning  getting  the  transcripts  from 

14  the  Inspectors  General  investigation? 

15  A      Yes. 

16  Q      As  of  the  beginning  of  July,  did  you  have  a 

17  concept  of  the  time  frame  within  which  you  would 

18  receive  those  transcripts? 

19  A      Yes.    I  believe  we  expected  to  receive  them 

20  as  soon  as  they  had  been  —  as  soon  as  the  interviews 

21  had  been  completed,  the  transcripts  had  been  prepared 

22  and  had  been  verified. 


1  Q      So  that  your  understanding  was  that  you 

2  would  get  the  transcripts  on  a  rolling  basis? 

3  A      Yes. 

4  Q      From  whom  did  you  get  that  understanding  at 

5  Treasury? 

6  A      I  believe  we  had  that  understanding  from  a 

7  combination  of  my  talks  with  the  Secretary  and 

8  Mr.  Knight.    It  may  have  been  also  there  was  such  an 

9  understanding  at  a  lower  level. 

10  Q      Did  Mr.  Bentsen  indicate  to  you  as  of  this 

1 1  point  in  time,  let's  say  as  of  the  time  you  were 

12  beginning  your  own  investigation,  that  he  was  going 

13  to  place  any  restriction  on  your  use  of  these 

14  depositions? 

15  A      We  had  some  general  conversations  about  the 

16  need  to  manage  what  I  called  our  collaboration  or 

17  cooperation  in  a  way  that  would  appropriate  to  the 

18  public  and  to  the  investigating  committees,  general 

19  discussion  about  that.    We  also,  I  might  add,  toward 

20  the  end  of  June,  I  think,  I  had  a  press  briefing  in 

21  which  I  made  very  clear  that  we  were  going  to 

22  collaborate  in  this  manner. 
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1  Q      And  your  discussions  with  Mr.  Bentsen  were 

2  specific  to  the  issue  of  the  need  to  handle  the 

3  transcripts  in  a  way  that  would  satisfy  public 

4  concern  and  committee  concern  about  the  way  these 

5  investigations  were  being  handled? 

6  A      To  handle  the  collaboration  in  that  manner, 

7  yes.   Whether  I  got  into  details  with  Mr.  Bentsen 

8  about  particular  transcripts  or  when  we  would  receive 

9  particular  transcripts,  I  don't  know.    That  is 

10  unlikely  because  he  did  not  immerse  himself  in  this 

1 1  sort  of  detail. 

12  Q      Did  anybody  from  Treasury  talk  to  you 

13  personally  about  any  restrictions  being  placed  on 

14  your  use  of  the  transcripts  at  the  point  in  time  you 

1 5  were  beginning  to  go  forward  with  your  interviewing 

16  process,  the  beginning  of  July? 

17  A      My  recollection  is  I  had  discussions  with 

18  Mr.  Knight  about  the  timing  of  when  we  would  receive 

19  the  transcripts  in  which  he  indicated  to  me  that 

20  there  were  some  objections  from  within  the  Treasury 

21  at  lower  levels  as  to  delivering  us  the  transcripts 

22  on  a  seriatim  basis.  
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1  Q      When  did  you  have  that  conversation? 

2  A      I  cannot  be  certain,  but  I  had  a  number  of 

3  conversations  with  Mr.  Knight  throughout  July. 

4  Q      What  did  he  tell  you  were  the  objections? 

5  A      Once  again,  I  think  in  our  conversations, 

6  it  was  fairly  general.   It  was  the  issue  of  whether 

7  before  the  completion  of  an  Inspector  General 

8  investigation,  it  would  be  appropriate  for  any  of  the 

9  transcripts  to  be  shown  to  anybody. 

10  Q      What  was  your  response  to  Mr.  Knight? 

1 1  A      That  we  had  to  go  forward,  we  were  caught 

12  in  the  bind  was  schedule  dates  of  the  House  and 

13  Senate  hearings,  we  had  to  complete  our  investigation 

14  and  make  a  report  before  then  and  we  had  to  have  some 

15  sort  of  access  in  order  to  accomplish  our  particular 

16  mission. 

17  Q      Did  Mr.  Knight  indicate  to  you  that  the 

18  objections  were  coming  from  the  Inspectors  General? 

19  A      I  am  not  certain,  but  he  may  h^ve. 

20  Q      Did  you  discuss  with  the  Office  of 

21  Government  Ethics  for  whom  these  Inspectors  General 

22  depositions  were  ultimately  being  prepared,  whether 
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1  they  had  a  view  about  whether  you  ought  to  be  getting 

2  copies  of  the  transcripts? 

3  A      I  do  not  recall  myself  having  such  a 

4  discussion. 

5  Q      Do  you  know  anybody  else  from  the  White 

6  House  who  did? 

7  A      I  don't  know. 

8  Q      Did  it  occur  to  you  either  to  have  that 

9  discussion  or  direct  someone  to  have  that  discussion 

10  with  OGE? 

1 1  A      No.    I  thought  that  was  a  matter  between 

12  the  Treasury  and  ourselves. 

13  Q      Was  it  your  understanding  that  the 

14  Inspectors  General  were  conducting  their 

15  investigation  under  the  supervision  of  the  Treasury 

16  Secretary  or  under  the  supervision  of  the  Office  of 

17  Government  Ethics? 

18  A      Well,  I  think  there  are  ambiguities  in  what 

19  the  Secretary  has  said  or  what  Treasury  officials 

20  have  written  in  correspondence  with  the  committee. 

21  But  it  was  always  my  understanding  that  the 

22  Secretary  first  asked  OGE  to  do  the  investigation, 
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1  and  when  OGE  said  it  could  not  do  the  factfinding 

2  part,  that  somehow  or  other  between  the  Secretary  and 

3  OGE  it  was  agreed  that  the  Inspectors  General  would 

4  be  asked  or  directed  by  the  Secretary,  who  had 

5  authority  over  them,  to  do  the  factual 

6  investigation. 

7  Q      You  made  reference  to  ambiguities  in  the 

8  testimony  or  in  submissions  to  Congress.    What 

9  ambiguities  are  you  referring  to? 

10  A      On  the  precise  issue  of  whether  it  was  OGE 

1 1  that  made  the  decision  to  have  the  Inspectors  General 

12  do  this  or  whether  it  was  the  Secretary  who  made  that 

13  decision  after  receiving  the  suggestion  from  OGE. 

14  Q      Putting  that  to  one  side,  was  it  your 

15  understanding  that  the  Inspectors  General  were 

16  actually  being  supervised  in  their  investigation  by 

17  the  Treasury  Secretary  or  his  designees? 

18  A      Well,  1  don't  know  what  you  mean  by 

19  "supervised."   Obviously  Inspectors  General  have  a 

20  statutory  independence  to  some  extent,  even  from  the 

21  Secretary  of  the  department.    But  usually  they  report 

22  to  the  Secretary. 
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1  99.9  percent  of  their  investigations  relate 

2  to  personnel  other  than  the  Secretary,  and  they 

3  inform  the  Secretary  what  they  are  doing.    That's  my 

4  understanding  the  way  the  Inspector  General  system 

5  works. 

6  Q      In  this  case,  though,  from  your 

7  conversations  with  Mr.  Bentsen  or  with  Mr.  Knight  or 

8  anybody  on  their  staffs,  did  you  have  the  impression 

9  that  the  Secretary  or  his  subordinates  in  Treasury 

10  were  going  to  be  playing  a  role  in  actually 

1 1  supervising  the  Inspectors  General  in  conducting 

12  their  investigation? 

13  A      No. 

14  Q      Was  it  your  understanding  that  the 

15  Inspectors  General  were  supposed  to  be  producing 

16  their  factfinding  in  order  to  support  the  opinion  or 

17  the  work  of  the  Office  of  Government  Ethics? 

18  Alt  was  my  understanding  that  they  would  do 

19  the  factfinding  and  that  the  Office  of  Government 

20  Ethics  would  then  give  its  opinion  as  to  whether  on 

21  the  basis  of  those  facts  there  had  been  any  violation 

22  of  ethical  standards. 
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1  Q      You  understood  that  among  the  people  whose 

2  conduct  was  being  looked  at  were  the  general  counsel 

3  of  Treasury;  correct? 

4  A      Correct. 

5  Q      The  Deputy  Secretary  of  the  Treasury; 

6  correct? 

7  A      Correct. 

8  Q      Did  you  understand  that  as  of,  let's  say 

9  the  beginning  of  your  own  work  in  July,  that 

10  Mr.  Bentsen  himself  would  be  a  witness  or  had  fact 

1 1  knowledge  concerning  either  contacts  or  conversations 

12  about  contacts  with  senior  members  of  Treasury? 

13  A      Well,  it  was  my  understanding  that  he  might 

14  very  well  be  a  fact  witness  on  some  subjects,  but  no 

15  more  than  a  witness. 

16  Q      1  beg  your  pardon? 

17  A      No  more  than  a  witness.   There  was  no 

1 8  question  that  I  was  aware  of  as  to  whether  he  had 

19  engaged  in  any  improper  contact  between  White  House 

20  and  Treasury  officials,  or  had  directed  it. 

21  Q      Did  you  at  the  beginning  of  July  attend  a 

22  meeting  with  the  lawyers  and  the  White  House 
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1  personnel  whom  you  were  going  to  be  interviewing  or 

2  your  staff  was  going  to  be  interviewing  as  part  of 

3  your  internal  review? 

4  A      Yes. 

5  Q      And  what  was  the  purpose  — 

6  A      Once  again,  I'm  not  precisely  sure  of  the 

7  date. 

8  Q      What  was  the  purpose  of  the  meeting? 

9  A      The  purpose  of  the  meeting  --  since  most  if 

10  not  all  of  the  White  House  potential  witnesses  had 

1 1  private  counsel,  as  we  had  advised  them  to  do,  the 

12  purpose  was  to  meet  with  those  counsel  to  let  them 

13  know  in  general  what  our  investigation  plan  would  be, 

14  to  invite  their  cooperation  and  to  discuss  with  them 

15  such  issues  as  whether  if  they  agreed  to  let  their 

16  clients  be  interviewed  by  us,  what  protection,  if 

1 7  any,  would  be  afforded  to  interview  notes  and  such 

18  things. 

19  Q      Did  you  discuss  with  these  lawyers  the 

20  issue  of  their  appearances  and  testimony  before  the 

21  Inspectors  General? 

22 A      I  think  we  said  we  had  agreed  that  we  would 


1  make  White  House  witnesses  available,  and  we  urged 

2  all  of  them  to  make  their  clients  available  for  those 

3  interviews.    Whether  we  got  to  the  point  of  directing 

4  them  to  do  so  or  not,  I  don't  know.    But  I  was 

5  certainly  prepared  to  direct  them  if  necessary. 

6  Q      By  the  way,  was  your  agreement  to  make 

7  White  House  witnesses  available  to  the  Treasury  and 

8  RTC  Inspectors  General  part  of  a  package  in  or  an 

9  agreement  in  which  they  agreed  to  furnish  the 

10  transcripts  of  interviews  back  to  you,  transcripts  of 

1 1  depositions  back  to  you? 

12  A      Not  in  a  quid  pro  quo  sense  or  that  we  ever 

13  would  have  said  if  you  don't  give  us  the  transcripts, 

14  we  won't  make  the  witnesses  available.   It  was  a 

15  suggested  work  plan  in  which  we  could  do  the  most 

16  efficient  and  thorough  job  within  this  very  narrow 

17  time  frame  that  we  both  had  available  to  us. 

18  Remember,  all  these  people  ~  I'm  sure  it 

19  is  true  of  the  Inspector  General  people  as  well  as 

20  our  own  people  —  were  working  day  and  night 

21  intensely  for  a  30-day  period,  much  as  you  must  have 

22  been  to  prepare  for  these  hearings. 
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1  Q      At  the  kickoff  meeting  with  the  lawyers  for 

2  these  personnel,  where  the  issue  of  getting 

3  transcripts  came  up,  did  you  tell  them  — 

4  MR.  SACHS:    I  haven't  heard  such 

5  testimony. 

6  BY  MR.  CHERTOFF: 

7  Q      At  this  meeting,  at  this  kickoff  meeting 

8  with  the  lawyers  and  the  White  House  personnel 

9  concerning  these  investigations,  did  you  tell  the 

10  lawyers  that  the  White  House  would  be  receiving 

1 1  transcripts  of  their  Inspector  General's  depositions? 

12  A      I  believe  we  did. 

13  Q      Did  you  tell  them  you  were  going  to  be 

14  receiving  it  within  approximately  24  hours  after  they 

15  were  completed? 

16  A      I  believe  there  is  a  reference  to  24  hours 

17  in  the  talking  points,  but  1  do  not  recall  whether  1 

18  said  that  or  anyone  else  said  that  at  the  time. 

19  Q      Was  that  your  understanding  what  the 

20  arrangement  was  as  of  the  time  of  this  meeting? 

21  A      It  was  our  understanding  we  were  going  to 

22  receive  these  transcripts  seriatim.    It  is  possible 
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1  there  may  have  been  a  misunderstanding,  but  that  is 

2  certainly  what  we  understood. 

3  Q      I'm  going  to  show  you  S  7392  through  94  and 

4  ask  you  if  you  recognize  these  as  talking  points 

5  prepared  for  you  by  Ms.  Sherburne  in  anticipation  of 

6  and  for  the  use  at  the  July  1  meeting.   Page  7395  is 

7  part  of  that  document  as  well. 

8  (Witness  examined  the  document.) 

9  MR.  SACHS:    Before  you  answer  that,  I  would 

10  ask  to  see  the  document. 

11  THE  WITNESS:    Yes. 

12  BY  MR.  CHERTOFF: 

13  Q      Do  you  recognize  these  documents? 

14  A      Yes. 

15  Q      Did  you  work  from  these  talking  points 

16  during  the  course  of  the  meeting? 

17  A      I  was  certainly  aware  of  them.   That's  my 

1 8  handwriting  in  the  upper  right-hand  comer. 

19  Q      Where  it  says  "WW  hearings"? 

20  A      Yes. 

21  Q      So,  as  of  the  meeting  on  July  1st,  it  was 

22  your  belief  that  you  were  going  to  have  transcripts 
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1  of  the  Treasury  witnesses'  depositions  on  a  rolling 

2  seriatim  basis? 

3  A      That's  correct. 

4  Q      That  was  pursuant  to  a  request  that  you  or 

5  members  of  your  staff  had  made  of  people  at  Treasury? 

6  A      Yes. 

7  MR.  CHERTOFF:    Let's  take  a  short  break. 

8  (Recess.) 

9  MR.  CHERTOFF:    Back  on  the  record. 

10  BY  MR.  CHERTOFF: 

11  Q      As  of  the  time  of  your  meeting  on  July  1st 

12  with  the  lawyers  for  the  White  House  witnesses,  did 

13  you  have  an  understanding  that  the  transcripts  you 

14  were  going  to  be  provided  from  Treasury  would  have 

15  restrictions  placed  upon  their  use  by  you? 

16  A      I  don't  think  we  did  other  than  the  general 

17  conversation  I  had  with  the  Secretary  and  with 

18  Mr.  Knight  about  handling  the  whole  subject  of 

19  cooperation  in  a  manner  that  would  satisfy  people  as 

20  perfectly  appropriate. 

21  Q      Did  any  of  the  lawyers  present  discuss 

22  their  ability  to  have  access  to  the  depositions  of 
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1  other  witnesses  that  the  White  House  would  be 

2  receiving  so  that  they  could  prepare  their  witnesses? 

3  A      Not  that  1  recall. 

4  Q      I'm  going  to  show  you  what  has  been  marked 

5  as  Exhibit  19737,  a  letter  dated  October  26,  1994  to 

6  J.  William  Codinha,  special  counsel  of  the  Banking 

7  Committee,  signed  by  Robert  McNamara.   If  you  take  a 

8  look  at  it  for  a  moment,  then  I  have  a  couple 

9  questions  to  ask  you  about  it. 

10  (Witness  examined  the  document.) 

11  I'm  going  to  put  it  before  you  again.    I 

12  want  to  direct  your  attention  to  the  second 

13  paragraph. 

14  A      You  mean  the  third  paragraph. 

15  Q      The  third  paragraph.   You  have  anticipated 

16  probably  what  I'm  going  to  ask  about. 

17  MR.  SACHS:    It  doesn't  take  a  genius, 

18  Michael. 

19  BY  MR.  CHERTOFF: 

20  Q      The  item  is  a  question  by  Senator  Shelby 

21  contained  on  page  71  of  the  transcript  regarding  the 

22  date  on  which  former  White  House  counsel  Lloyd  Cutler 
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1  asked  for  copies  of  the  transcripts  of  interviews 

2  taken  by  the  Treasury  Inspector  General. 

3  The  answer  to  this  question  is  the 

4  following:    "Mr.  Cutler's  request  was  first  made  on 

5  July  5,  1994  and  renewed  late  in  July." 

6  You  would  agree  with  me,  Mr.  Cutler,  that 

7  the  statement  in  the  quotes  is  incorrect? 

8  A      Well,  there  is  certainly  a  discrepancy 

9  between  that  statement  and  our  understanding  as  of 

10  July  1st  as  reflected  in  the  notes  for  the  July  1st 

1 1  meeting. 

12  Q      You  would  agree  with  me  that  before  July 

13  5th,  you  had  asked  for  copies  of  the  transcripts  of 

14  interviews  taken  by  the  Treasury  Inspector  General? 

15  A      No.    When  you  say  "you,"  I  take  it  you  are 

16  meaning  a  collective  you,  I  and  my  staff? 

17  Q      You  and  those  acting  at  your  direction. 

18  A      I  would  assume  that  must  be  so  in  light  of 

19  the  fact  that  those  talking  points  were  prepared  for 

20  a  meeting  held  on  July  1st. 

21  On  July  5th  there  was  a  meeting  among 

22  Ms.  Sherburne,  I  think  Ms.  Cheston  and  several 
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1  Treasury  officials.   That  may  be  a  reference  to  that 

2  meeting. 

3  Q      I  will  ask  you  not  to  speculate  about  why 

4  someone  else  wrote  something.    I  just  want  to  make 

5  sure  this  is  clear. 

6  Your  understanding  and  recollection  is  that 

7  you  or  those  acting  at  your  direction  had  earlier 

8  than  July  5th  made  a  request  for  copies  of  the 

9  transcripts  of  the  Inspectors  General  depositions  or 

10  interviews;  correct? 

11  A      Yes. 

12  Q      Now,  did  you  see  this  letter  before  it  was 

13  sent  out  by  the  Department  of  the  Treasury? 

14  A      I  certainly  have  no  such  recollection. 

15  Q      Did  anybody  from  the  department  call  you, 

16  or  to  your  knowledge  any  member  of  your  staff,  and 

17  request  that  you  give  them  any  facts  relating  to  when 

1 8  you  first  requested  - 

19  A      I  don't  recall  receiving  any  call  myself, 

20  and  I  have  no  knowledge  of  whether  there  was  such  a 

21  call  from  any  member  of  the  staff 

22  Q      Now,  let  me  direct  your  attention  to  July 
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1  5th.    You  indicated  an  awareness  of  a  meeting  that 

2  took  place  on  that  date  including  members  of  your 

3  staff.    When  was  the  meeting? 

4  A      What  do  you  mean,  when  was  the  meeting? 

5  Q      When  during  the  day. 

6  A      I  have  no  idea. 

7  Q      Where  was  it? 

8  A      1  don't  know  the  answer  to  that.    1  assume 

9  it  was  at  the  Treasury. 

10  Q      Were  you  informed  about  it  in  advance? 

11  A      I  have  no  present  recollection,  but  1  was 

12  undoubtedly  informed  since  I  met  day  to  day  with 

13  Ms.  Sherburne  and  Ms.  Cheston.    I  must  have  known 

14  about  it  either  just  before  or  just  after. 

15  Q      What  is  your  understanding  of  who  attended 

16  the  meeting  and  what  transpired  at  the  meeting? 

17  A      I  have  no  recollection  of  who  attended  the 

18  meeting,  but  I  think  it  is  in  many,  many  documents 

19  available  here. 

20  Q      Would  it  refresh  your  memory  if  I  told  you 

21  the  meeting  included  a  representative  of  the  RTC 

22  Inspector  General  and  a  representative  of  the 


1  Treasury  Inspector  General? 

2  A      I  accept  your  statement,  but  it  does  not 

3  refresh  my  memory. 

4  Q      Do  you  have  any  knowledge  of  what  occurred 

5  at  the  meeting? 

6  A      Only  that  it  was  a  meeting  about  the 

7  arrangements  for  making  our  witnesses  available  and 

8  receiving  transcripts. 

9  Q      Did  Ms.  Sherburne  report  to  you  about  what 

10  position  the  Treasury  or  the  RTC  was  taking  on  the 

1 1  issue  of  providing  transcripts? 

12  A      I  have  no  present  recollection.   I'm  sure 

13  she  did  report  to  me,  but  I  have  no  present 

14  recollection  of  the  details. 

15  Q      Would  it  refresh  your  memory  if  I  suggested 

16  to  you  that  the  RTC  Inspector  General's  counsel  at 

17  the  meeting  was  opposed  to  providing  the  transcripts 

18  to  the  White  House? 

19  MR.  SACHS:    By  telling  him  that,  does  that 

20  cause  him  to  remember  that  fact? 

21  MR.  CHERTOFF:    Correct. 

22  THE  WITNESS:    I  think  I  earlier  testified  I 
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1  became  aware  at  some  point  that  there  were  objections 

2  from  one  or  more  of  the  Inspectors  General  to 

3  providing  transcripts.   And  it  may  have  been  what  1 

4  heard  at  the  end  of  this  meeting. 

5  BY  MR.  CHERTOFF: 

6  Q      What  was  your  reaction  when  you  found  out 

7  about  those  objections? 

8  A      Well,  again,  I  have  no  immediate 

9  recollection.   We  are  talking  about  something  that  is 

10  over  a  year  old.    But  I  would  probably  have  tried  to 

1 1  get  on  the  phone  with  Secretary  Bentsen  or 

12  Mr.  Knight. 

13  Q      Do  you  remember  doing  that? 

14  A      I  remember  calling  Mr.  Knight  on  a  number 

15  of  occasions  in  this  time  period  on  the  issue  of  when 

16  were  we  going  to  receive  the  transcripts. 

17  Q      Did  you  discuss  with  Mr.  Knight  in  any  of 

18  these  conversations  the  fact  that  you  understood  that 

19  at  least  the  Inspector  General  of  the  RTC  was  raising 

20  objections? 

21  A      I  think  Mr.  Knight  told  me  that.    I  think  I 

22  have  previously  testified  to  that  this  morning. 


1  Q      What  was  your  response? 

2  A      My  response  --  I  cannot  recall  it  in 

3  detail,  but  I  believe  my  response  was  we  simply  had 

4  to  have  the  transcripts  or  be  present  at  the 

5  interviews  in  order  to  do  our  own  job. 

6  Q      Did  Mr.  Knight  indicate  that  he  would 

7  furnish  ~  have  the  transcripts  furnished 

8  notwithstanding  any  objections  from  anybody  else? 

9  A      Once  again,  I  don't  recall  precisely  what 

10  he  said.    I  believe  I  urged  that  the  transcripts 

1 1  should  be  furnished  to  us  and  that  that  was  my 

12  understanding,  that  we  would  receive  them. 

13  Q      And  he  agreed  with  that? 

14  A      Mr.  Knight  is  a  very  cautious  person.    He 

15  may  very  well  have  said,  I'm  going  to  talk  to  the 

16  Secretary,  or  some  such  thing. 

17  Q      Did  there  come  a  point  in  your  ongoing 

18  series  of  conversations  with  him  that  he  agreed  with 

19  you  that  you  were  going  to  get  the  transcripts 

20  notwithstanding  any  objections? 

21  A      Well,  I  don't  want  to  --  once  again,  I  have 

22  no  specific  recollection  that  he  had  agreed  with  me. 
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1  He  certainly  said  he  was  going  to  use  his  best 

2  efforts  to  get  me  the  transcripts,  yes. 

3  Q      Do  you  remember  calling  Mr.  Bentsen  himself 

4  to  urge  the  fact  that  you  needed  the  transcripts  in 

5  the  early  part  of  July? 

6  A      I  remember  trying  to  reach  Mr.  Bentsen  on 

7  that  subject  during  July  on  at  least  two  occasions. 

8  I  believe  I  communicated  to  him  on  at  least  two 

9  occasions  that  we  needed  to  have  the  transcripts  and 

10  I  thought  we  had  an  understanding  we  would  receive 

1 1  them. 
Q      What  did  he  say  to  you? 
A      My  recollection  is  that  he  said  he  would 

get  to  work  on  it. 

Q      I'm  going  to  show  you  S  7845,  which  is  a 
page  from  your  calendar.   It  is  dated  July  6th,  which 
would  be  the  date  after  the  meeting  involving 
Ms.  Sherburne  that  we  talked  about  a  couple  moments 
ago. 

Does  this  indicate  that  at  1 1:30  you  had  a 
meeting  with  Mr.  Knight  and  Mr.  McNamara? 

A      Well,  it  certainly  indicates  that  it  was  on 


1  the  schedule,  and  I  believe  that  meeting  occurred. 

2  Q      Do  you  remember  the  meeting? 

3  A      I  remember  a  discussion  with  Mr.  Knight  and 

4  Mr.  McNamara  on  this  subject,  yes. 

5  Q      When  you  say  "this  subject,"  you  mean  the 

6  subject  of  the  transcripts? 

7  A      Yes. 

8  Q      Was  it  at  this  meeting? 
A      I  believe  so. 
Q      Did  you  call  the  meeting? 
A      Well,  1  assume  the  meeting  was  the  result 

of  one  of  the  phone  calls  1  made  to  Mr.  Knight. 

Q  And  do  you  also  assume  that  it  was  a  result 
of  your  having  learned  the  day  before  that  there  were 
objections  to  getting  the  transcripts? 

A      I  believe  so. 

Q      Now,  having  looked  at  this  S  7845,  record 
of  a  July  6  meeting,  what  do  you  recall  was  the 
discussion  that  you  had  with  Mr.  Knight  and 
Mr.  McNamara  at  that  time  about  getting  the 
transcripts? 

A      Once  again,  1  have  no  immediate 
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1  recollection  of  the  meeting  or  who  said  what  at  the 

2  meeting,  but  the  general  subject  matter  of  the 

3  meeting  was  our  need  to  get  the  transcripts  and  the 

4  fact  that  we  thought  we  had  an  understanding  to  that 

5  effect. 

6  Q      Do  you  remember  if  at  the  close  of  the 

7  meeting  on  July  6th  you  had  a  commitment 

8  notwithstanding  any  objections  to  get  those 

9  transcripts  from  Treasury? 

10  A      No,  1  don't. 

11  Q      Now,  still  during  this  time  period  of  July, 

12  from  the  early  part  of  July  through  the  middle  of 

13  July,  did  you  have  a  conversation  with  Ms.  Sherburne 

14  concerning  a  concern  that  the  Inspectors  General 

15  might  complain  about  not  getting  cooperation  from  the 

16  White  House? 

17  A      No.    I  have  no  recollection  of  any 

18  complaint  from  the  Treasury  side  that  they  were  not 

19  getting  cooperation.   If  you  have  anything  to  show  me 

20  about  it,  1  will  be  glad  to  look  at  it. 

21  Q      I  will  read  you  — 

22 A      If  it  relates  to  the  day-to-day  scheduling 


1  of  particular  depositions,  there  might  have  been 

2  discussions  about  that  because  the  White  House 

3  witnesses,  as  you  know,  in  addition  to  performing 

4  their  normal  White  House  duties,  were  also  being 

5  interviewed  on  other  fronts. 

6  Q      I  will  read  you  from  S  10443.    I  will  read 

7  you  the  whole  writing.    It  appears  to  be  notes  of 

8  Jane  Sherburne,  undated.    "Meeting  of  IGs  and 

9  Secretaries  say  can't  meet  deadline  because  not 

10  getting  cooperation  from  WH,"  White  House. 

1 1  Does  that  ring  a  bell? 

12  MR.  SACHS:    Could  he  see  it,  please. 

13  (Witness  examined  the  document.) 

14  THE  WITNESS:    Yes,  that  does  ring  a  bell. 

15  BY  MR.  CHERTOFF: 

16  Q      What  bell  does  it  ring? 

17  A      It  rings  a  bell  relating  to  the  scheduling 

18  of  the  witnesses,  although  in  the  July  1st  meeting  we 

19  had  urged  all  the  lawyers  for  the  White  House 

20  witnesses  to  make  their  clients  available. 

21  There  were  scheduling  problems  that 

22  apparently  developed  relating  to  the  schedule  of  the 
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1  lawyers  or  the  witnesses  so  that  in  the  case  of  some 

2  witnesses,  their  depositions  were  delayed.   I  don't 

3  ioiow  if  you  have  anything  to  refresh  me,  but 

4  certainly  we  would  have  at  that  point  have  strongly 

5  urged  the  counsel  for  all  these  witnesses  to  get 

6  their  clients  in  for  their  depositions  at  the 

7  Treasury. 

8  Q      Now,  to  your  knowledge,  did  Ms.  Sherburne 

9  have  conversations  with  anybody  at  the  Treasury 

10  concerning  the  way  in  which  Treasury  witnesses  were 

1 1  going  to  be  made  available  for  the  Treasury  or  RTC 

12  depositions? 

13  A      Once  again,  I  have  no  recollection.   If  you 

14  want  to  have  anything  that  will  refresh  me,  1  would 

15  be  glad  to  look  at  it. 

16  Q      I  will  show  you  S  10444,  another  set  of 

17  notes  from  the  White  House,  I  believe  from  Jane 

18  Sherburne. 

19  I  want  to  direct  your  attention  in 

20  particular  to  the  middle  of  the  page  where  it  says 

21  "Bentsen  deps,"  and  then  it  says  "confirmed 

22  accountable  insist  present  private  counsel  protect 

1  exec  priv." 

2  See  if  that  rings  a  bell. 

3  (Witness  examined  the  document.) 

4  A      Part  of  it  I  cannot  read.    What  is  the  word 

5  next  to  "Bentsen"? 

6  Q      "Confirmed." 

7  MR.  SACHS:    You  are  asking  this  witness  to 

8  first  read  and  then  ~  are  you  asking  him  to 
understand  what  Sherburne's  notes  mean? 

MR.  CHERTOFF:    I'm  asking  him  whether  -- 

MR.  SACHS:  —  reading  these  words  does 
anything  to  his  recollection  about  the  question  you 
asked? 

MR.  CHERTOFF:    Correct. 

MR.  SACHS:    The  question  was? 

BY  MR.  CHERTOFF: 
Q      Whether  there  were  any  discussions  on  the 
part  of  Ms.  Sherburne  or  anyone  else  working  with 
Mr.  Cutler  with  people  from  Treasury  about  how  the 
Treasury  witnesses  ought  to  handle  themselves  in 
their  depositions  by  Treasury  or  RTC  Inspectors 
General  personnel. 
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1  MR.  WITTEN:   Before  you  answer  it,  can  I 

2  look  at  this,  please. 

3  (Pause.) 

4  THE  WITNESS:    Simply  looking  at  the  note, 

5  the  note  first  lists  precise  schedules  for  the  eight 

6  White  House  witnesses  who  up  to  that  point  1  guess 

7  had  not  yet  had  their  depositions.    And  then  1  get 

8  nothing  out  of  the  following  paragraph,  "Bentsen 

9  confirmed  accountable."  I  don't  know  what  that  means 

10  as  to  his  testifying. 

11  The  next  word  is  "deps."    I  assume  that 

12  means  deputies.    "Insist  present  private  counsel 

13  protecting  executive  priv."    1  don't  know  whether 

14  that  refers  to  Treasury  witnesses  either. 

15  We  were  certainly  interested  in  having 

16  private  counsel  present  in  depositions  because 

17  executive  privilege  is  something  that  belongs  to  the 

18  President  and  we  wanted  to  be  able  to  instruct  the 

19  private  counsel  in  response  to  particular  questions 

20  to  raise  an  issue  of  executive  privilege  if  we 

21  thought  there  was  one. 

22  BY  MR.  CHERTOFF: 


1  Q      1  want  to  ask  you  whether  in  the  period  in 

2  the  middle  of  July  a  week  or  so  after  the  meeting  we 

3  discussed  on  July  6th  with  Mr.  Knight  and 

4  Mr.  McNamara  you  had  a  continuing  series  of  calls 

5  with  Mr.  Knight  about  getting  the  transcripts  of  the 

6  depositions  from  Treasury  and  the  RTC  over  to  the 

7  White  House. 

8  A      Certainly  from  Treasury.   As  1  indicated  to 

9  you,  we  were  much  less  interested  in  RTC 

10  transcripts. 

1 1  Q      When  you  asked  for  transcripts,  you  also 

12  wanted  the  transcripts  of  the  White  House  witnesses 

13  who  had  been  deposed  by  the  Inspectors  General? 

14  A      Yes. 

15  Q      During  this  period  of  time,  did  you  make 

16  any  arrangement  with  the  lawyers  for  the  White  House 

17  witnesses  to  have  them  furnish  their  own  copies  of 

18  the  deposition  transcripts  to  the  White  House 

19  counsel's  office? 

20  A      I  don't  recall  whether  we  did  or  not.    I 

21  did  not. 

22  Q      Did  you  direct  anybody  else  to? 
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1  A      I  don't  recall,  but  I  don't  believe  I  did. 

2  Q      Did  you  know  that  such  depositions  were 

3  being  received  from  the  White  House  witnesses? 

4  A      I  knew  that  each  of  the  White  House 

5  witnesses,  all  witnesses  received  a  copy  of  their  own 

6  deposition,  and  it  would  not  surprise  me  if  some  of 

7  them  made  their  depositions  available. 

8  Q      But  you  weren't  aware  of  it? 
A      But  I  was  not  myself  aware  of  it. 
Q      Were  you  aware  at  least  in  some  of  the 

depositions  we  have  seen  that  were  taken  by  the  IGs 
there  was  a  specific  request  that  the  content  of  the 
depositions  be  kept  confidential? 

MR.  SACHS:    Just  a  minute.    That  is  not 
entirely  full  and  fair,  Michael.   We  saw  the  other 
night  four  or  five  depositions  which  had  various 
kinds  of  requests.   The  ones  that  I  remember  best, 
perhaps  not  surprisingly,  is  an  exemption  from  any 
confidentiality  with  respect  to  other 
investigations. 

MR.  CHERTOFF:    I  think  specifically  what 
they  said  was  that  they  weren't  trying  to  prevent 

people  from  answering  questions  from  other 
investigations.    I  don't  know  that  it  was  intended  - 

MR.  KRAVITZ:    I  don't  think  that  is 
accurate.  My  recollection  of  those  transcripts  is 
that  they  seek  to  make  clear  to  the  witness  that  they 
are  to  cooperate.   They  are  encouraged  to  cooperate 
with  other  ongoing  investigations  and  they  don't 
limit  it  to  simply  answering  questions.    They  simply 
encourage  the  witness  to  cooperate  with  other  ongoing 
investigations. 

MR.  SACHS:    I  think  the  witness's  answer 
that  I  expect  him  to  give  will  make  it  irrelevant. 
BY  MR.  CHERTOFF: 

Q      The  answer  is?   Were  you  aware  of  any 
restrictions  on  confidentiality  in  the  Inspectors 
General  depositions? 

A      No,  I  was  not. 

Q      I  want  to  now  direct  your  attention  ~  let 
me  actually  direct  your  attention  to  a  number  of 
documents,  S  6957,  58,  59,  62  and  64,  which  appear  to 
be  phone  lists  from  the  Office  of  Special  Counsel  to 
the  President  dated  July  15,  July  18,  July  19,  July 
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1  21  and  July  22. 

2  Are  these  phone  lists  that  would  have  been 

3  generated  by  your  office? 

4  (Witness  examined  the  documents.) 

5  A      Yes. 

6  Q      And  directing  your  attention  in  particular 

7  to  the  conversation  on  July  22nd,  which  I  will 

8  represent  to  you  was  a  Friday,  did  you  have  a 

9  conversation  with  Mr.  Knight  on  that  day  at  the 

10  request  of  Ms.  Sherburne  in  order  to  force  the  issue 

1 1  of  getting  the  transcripts? 

12  A      Once  again,  I  cannot  be  precise  as  to  the 

13  dates.   But  in  that  week,  we  were  getting  more  and 

14  more  concerned  that  we  would  not  receive  the 

15  transcripts  in  time  for  me  to  complete  my  report  and 

16  deliver  it  when  1  was  scheduled  to  testify  before  the 

17  House  on  the  26th,  which  was  the  following  Tuesday. 

18  I  pursued  that  question  with  Mr.  Knight, 

19  and  I  believe  1  was  also  trying  to  reach  Secretary 

20  Bentsen  at  the  same  time. 

21  Q      Did  you  reach  Secretary  Bentsen? 

22 A      My  recollection  is  that  1  did,  but  I  have 


1  no  record  of  it.    The  call  sheets  that  you  see  there 

2  are  a  record  I  have  my  secretary  keep  of  all  the 

3  calls  I  receive  or  make  in  the  office.   She  is  not 

4  there,  obviously,  over  the  weekend  except  when  we  are 

5  working,  and  on  that  Saturday,  I  was  out  of  the 

6  city.    I  returned  Sunday  afternoon  for  the  subsequent 

7  meeting. 

8  But  I  believe  I  tried  to  find  Secretary 

9  Bentsen  and  I  did  speak  to  him,  and  he  also  may  have 

10  been  out  of  the  city. 

1 1  Q      What  was  the  conversation  you  had  with 

12  Secretary  Bentsen? 

13  A      Well,  I  said  I  believe  1  had  a  conversation 

14  with  him  as  well.    In  the  conversation  with  Secretary 

15  Knight,  and  if  I  had  such  a  conversation  with 

16  Secretary  Bentsen,  the  one  with  him,  1  pressed  the 

17  same  point  I  testified  to  before,  that  we  simply  had 

18  to  be  in  a  position  to  verify  what  I  was  going  to  say 

19  in  my  report  against  the  transcripts  of  what  the 

20  Treasury  witnesses  were  saying  in  their  depositions, 

21  because  we  had  foregone  an  opportunity  to  question 

22  those  Treasury  witnesses  in  reliance  on  our 
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1  understanding  that  we  were  going  to  receive  the 

2  transcripts. 

3  Q      In  any  of  these  conversations  with 

4  Mr.  Knight  and  Mr.  Bentsen  now  up  to  the  period  of 

5  July  22nd,  did  any  of  them  in  these  phone 

6  conversations  lay  down  a  condition  that  you  would  get 

7  the  transcripts  only  if  you  agreed  to  restrict  their 

8  use  in  a  certain  way? 
A      Well,  as  you  know,  we  received  a  letter  to 

that  effect  the  following  day. 

Q      Before  the  letter. 

A      Whether  in  the  conversations  there  was  any 
discussion  as  to  conditions,  I  personally  don't 
recall,  but  there  may  well  have  been,  but  it  would 
have  been  quite  general. 

Q      You  don't  recall,  though,  any  specific 
discussion  of  a  restriction  on  your  use  of  the 
transcripts  during  your  conversations  with  Mr.  Knight 
about  getting  the  transcripts  or  during  your 
conversations,  if  any,  about  getting  the  transcripts 
with  Mr.  Bentsen? 

A      I  don't  remember  a  specific  formulation  of 


1  a  condition,  no. 

2  Q      Did  you  discuss  with  Ms.  Sherburne  also 

3  during  this  week  the  possibility  of  having  her  review 

4  the  transcripts  of  these  Treasury  depositions  in 

5  order  to  communicate  to  the  Inspectors  General 

6  whether  she  saw  inconsistencies  between  her  own 

7  interviews  and  these  depositions? 

8  A      Well,  it  may  have  happened.   I  don't 
immediately  recall  it.    But  I  do  recall  that  in  the 
OGE  report,  there  is  a  reference  at  the  very  end  to 
two  contacts  which  are  contained  in  my  report  that 
did  not  come  to  light  in  the  Inspector  General 
transcripts. 

Q      Now,  does  that  indicate  to  you  that  you  had 
directed  Ms.  Sherburne  to  communicate  with  the 
Inspectors  General  about  any  discrepancies  she  saw 
between  the  depositions  and  her  own  interviews? 

A      Not  necessarily.   But  it  illustrates  the 
point  that  we  needed  to  see  what  one  another  were 
doing  in  order  to  be  sure  that  both  reports  were  as 
accurate  as  we  could  make  them. 

Q      Your  understanding  is  the  Secretary  agreed 
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1  with  that  view,  that  both  investigations  should 

2  involve  disclosure  back  and  forth  so  that  both  would 

3  understand  what  the  other  investigation  had 

4  uncovered? 

5  A      That's  what  we  had  offered.   Of  course, 

6  since  we  never  did  get  to  see  the  Treasury 

7  transcripts  until  sometime  on  the  23rd,  which  was 

8  very  close  to  the  conclusion  of  the  Inspector  General 

9  investigation,  I  don't  know  whether  we  ever 

10  communicated  to  them  other  than  in  the  substance  of 

1 1  my  report  what  we  had  found. 

12  Q      Putting  aside  the  communication  with  them, 

13  though,  your  understanding  was  that  the  Secretary  of 

14  the  Treasury  shared  your  view  that  both  of  these 

15  investigations  should  proceed  collaboratively  with 

16  each  investigation  getting  the  benefit  of  factfinding 

17  by  the  other? 

18  A      That  is  correct,  and  that  is  in  effect  what 

19  I  had  announced  publicly  in  a  press  briefing  at  the 

20  end  of  June. 

21  Q      And  that  is  your  understanding  from  your 

22  conversations  with  Secretary  Bentsen? 

1  A      That  is  my  understanding.    When  you 

2  referred  to  my  conversation  with  Secretary  Bentsen, 

3  remember,  I  said  I  am  not  sure  I  had  a  conversation 

4  with  him  over  that  weekend.   I  said  I  had  a 

5  conversation  to  that  effect  at  a  previous  time. 

6  Q      At  some  point,  though,  you  had  had 

7  conversations  with  Secretary  Bentsen  in  which  you  and 

8  he  agreed  about  this  philosophy  that  we  just 

9  discussed  about  how  these  investigations  should 

10  proceed? 

1 1  A      Yes. 

12  Q      Let  me  just  show  you  what  has  been  marked 

13  as  6877  for  identification,  1  believe  a  letter  you 

14  alluded  to  a  moment  ago  to  Jane  Sherburne  from 

15  Stephen  McHale. 

16  (Witness  examined  the  document.) 

17  Mr.  Cutler,  when  did  you  first  see  this 

1 8  letter? 

19  A      I  probably  saw  it  ~  well,  I  was  away  on 

20  the  23rd.    1  did  not  return  to  Washington  until  the 

21  afternoon  of  the  24th,  when  we  had  a  meeting  with 

22  counsel  for  the  —  private  counsel  for  the  White 
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1  House  witnesses.    So,  either  I  saw  it  the  evening  of 

2  the  24th  or  the  morning  of  the  25th. 

3  Q      What  was  your  response  when  you  saw  the 

4  restriction  listed  in  the  second  paragraph? 

5  MR.  SACHS:    Response  to  whom? 

6  MR.  CHERTOFF:    To  anybody. 

7  BY  MR.  CHERTOFF: 

8  Q      Did  you  communicate  any  feeling  to  anybody 
after  you  saw  that  second  paragraph? 

A      It  did  not  trouble  me  for  two  reasons.   The 
first  was  I  thought  we  could  live  with  that 
restriction  in  the  event  we  were  going  to  interview 
or  prepare  any  of  our  witnesses  after  they  would 
receive  this  thing,  and  second,  I  thought  it  was  all 
academic  because  it  was  too  late.    It  arrived  too 
late.   The  transcripts  arrived  too  late  for  us  to  use 
them  in  preparing  or  interviewing  witnesses. 

Q      Did  you  understand  this  restriction  to 
prevent  you  only  from  actually  giving  physical  copies 
of  the  transcripts  or  reading  verbatim  from  the 
transcripts,  or  did  you  understand  it  to  restrict  you 

in  tenns  of  disclosing  as  well  the  content  of  the 

84" 

1  transcripts  or  the  summaries  of  the  transcripts? 

2  A      Well,  1  would  read  it  reasonably  broadly. 

3  It  certainly  covers  delivering  copies  of  transcripts 

4  or  letting  counsel  for  the  individuals  read  the 

5  transcripts  or  reading  verbatim  large  chunks  of  the 

6  transcripts. 

7  But  what  is  in  your  head  is  in  your  head, 

8  and  1  did  not  construe  it  as  deleting  from  our  heads 
the  knowledge  of  what  we  may  have  learned  fi'om  the 
transcripts. 

Q      You  would  agree  with  me,  however,  that  the 
restriction  would  forbid,  for  example,  passing  on  a 
summary  of  the  transcript? 

MR.  SACHS:    A  summary  generated  by  the 
White  House  after  reading? 

BY  MR.  CHERTOFF: 
Q      A  summary  generated  by  the  White  House  or  a 
summary  obtained  from  Treasury. 

A      If  we  had  not  been  authorized  to  release 
it,  I  think  that  is  a  fair  statement. 

MR.  CHERTOFF:    I  think  we  are  prepared  to 
take  a  lunch  break  in  one  second.   This  is  probably  a 
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1  good  time  to  take  lunch. 

2  THE  WITNESS:    When  1  said  if  we  had  not 

3  been  authorized  to  release  it,  what  I  meant  is  if  we 

4  had  not  been  separately  authorized  to  release  it 

5  after  receiving  the  McHale  letter. 

6  BY  MR.  CHERTOFF: 

7  Q      Before  we  break  for  lunch,  do  you  recall 

8  receiving  a  separate  authorization  to  release  either 

9  the  transcripts  or  summaries  of  the  transcripts  after 

10  the  McHale  letter? 

11  A      I  do  not  recall  it  as  of  that  time,  but  I 

12  have  subsequently  been  informed  we  did  receive  such  a 

13  release  with  respect  to  a  particular  summary. 

14  Q      Putting  aside  ~  when  you  say  subsequently 

15  informed,  you  mean  informed  by  your  attorneys  in  the 

16  last  few  months? 

17  A      Yes. 

18  Q      I  don't  think  your  attorneys  want  you  to 

19  get  into  what  they  told  you. 

20  At  the  time  were  you  aware,  did  anyone 

21  communicate  to  you  --  I  mean  July  or  August  1994  -- 

22  were  you  aware,  did  anybody  communicate  to  you  that 
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1  there  was  a  separate  authorization  to  release  either 

2  a  transcript  or  a  summary  of  the  transcript? 

3  A      No,  and  1  was  not  aware  of  any  such 

4  release. 

5  MR.  CHERTOFF:    Lunch. 

6  (Whereupon,  at  1:05  p.m.,  the  deposition 

7  was  recessed,  to  be  reconvened  at  2:05  p.m.  this  same 

8  day.) 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 


7131 

87 

1  AFTERNOON  SESSION  (2:05  p.m.) 

2  Whereupon, 

3  LLOYD  CUTLER 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  MR.  CHERTOFF:    Back  on  the  record. 

7  EXAMINATION  (Continued) 

8  BY  MR.  CHERTOFF: 

9  Q      Mr.  Cutler,  before  I  proceed  further,  you 

10  had  made  mention  earlier  in  the  deposition  about  a 

1 1  press  briefing  that  you  gave  to  the  press  on  June 

12  30th  in  which  you  indicated  in  some  way  you  talked 

13  about  coordinating  your  investigation  with 

14  Mr.  Cutler  -- 

15  A      1  don't  think  1  mentioned  that. 

16  Q      ~  with  Mr.  Bentsen.    I'm  going  to  show  you 

17  what  has  been  marked  as  S  6871  through  S  6878.    It 

18  may  be  that  what  you  are  referring  to  is  at  page  S 

19  6873  in  the  middle,  which  I  will  direct  you  to,  but  1 

20  don't  want  to  limit  you.    If  there  is  anything  else 

21  that  you  think  is  pertinent  where  you  discuss  this, 

22  bring  it  to  my  attention.    I  want  to  give  it  to  you 


1  and  have  you  tell  me  what  you  were  referring  to  when 

2  you  talked  about  a  discussion  of  collaborative 

3  investigations  in  your  press  conference. 

4  MR.  SACHS:    Before  he  begins,  point  to  the 

5  place  on  73  that  you  just  referred  to. 

6  MR.  CHERTOFF:    The  middle  of  the  page  of 

7  the  third  page  of  the  document. 

8  MR.  SACHS:    Okay.    There  it  is. 

9  (Witness  examined  the  document.) 

10  THE  WITNESS:    Do  you  have  the  preceding 

1 1  page? 

12  BY  MR.  CHERTOFF: 

13  Q      Everything  is  in  there,  I  believe. 

14  (Witness  examined  the  document.) 

15  Mr.  Cutler,  have  you  had  an  opportunity  to 

16  review  the  entirety  of  that  exhibit? 

17  A      Yes,  I  have. 

18  Q      Please  read  into  the  record  that  portion  or 

19  portions  which  you  believe  or  to  which  you  referred 

20  earlier  in  the  deposition  regarding  the  discussion  of 

21  the  collaborative  effort. 

22  MR.  SACHS:    Let  me  put  the  pages  in  order 
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1  for  you. 

2  THE  WITNESS:    The  principal  reference  is  on 
'3  page  3.    The  question  is  "Are  you  now  coordinating 

4  this  review?   Is  the  Treasury  Department?  And  can 

5  you  describe  how  that  coordination  will  occur? 

6  "Mr.  Cutler:    I  don't  want  to  speak  for 

7  Secretary  Bentsen,  but  as  I  think  has  been  reported, 

8  he  originally  said  he  was  going  to  ask  the  Office  of 

9  Government  Ethics  to  conduct  a  review.   The  Office  of 

10  Government  Ethics  issues  opinions  on  statements  of 

1 1  facts  but  has  no  investigating  capability  of  its 

12  own.    As  a  result,  Secretary  Bentsen  asked  the  Office 

13  of  Inspector  General  of  the  Treasury  Department  to 

14  conduct  a  review  of  the  facts.   That  is  now  in 

15  process  and  I  assume  at  some  point  the  Office  of 

16  Government  Ethics  will  rule  on  the  set  of  facts  found 

17  by  the  Inspector  General. 

18  "And  we  will  be  doing  something  similar 

19  and  we  will  be  coordinating  with  the  Treasury 

20  Inspector  General  with  respect  to  interviews  and 

21  exchanges  of  factual  information  on  the  Treasury  side 

22  and  the  White  House  side." 
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1  And  then,  "Question:    Will  you  be  talking 

2  to  people  not  now  in  the  White  House  such  as  Bemie 

3  Nussbaum? 

4  "Mr.  Cutler:   No  doubt,  yes." 

5  Then  there  is  a  further  reference  on  page 

6  77.    On  pages  75  and  76,  there  is  a  further 

7  discussion  relating  to  the  investigation  of  the 

8  contacts  and  how  we  were  going  to  go  about  our  review 

9  of  the  contacts.   There  is  a  discussion  as  to  how 

10  many  contacts  there  were,  and  I  replied  we  don't  know 

1 1  yet  but  that  we  will  know  by  the  time  the 

12  investigation  is  completed. 

13  BY  MR.  CHERTOFF: 

14  Q      Now,  is  there  any  reference  in  this  last 

1 5  passage  you  have  made  reference  to  to  cooperating  or 

16  collaborating  with  Treasury? 

17  A      No. 

18  Q      Is  there  anything  else  in  the  transcript  of 

19  the  press  briefing  apart  from  what  you  have  read  that 

20  relates  to  or  discusses  in  your  mind  collaboration  or 

21  cooperation  with  Treasury? 

22  A      No.    I  think  what  1  did  read  clearly 
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indicates  that  that's  how  we  intended  to  go  about  the 

2  investigation. 

3  Q      Now,  did  there  come  a  time  that  you 

4  received  from  Treasury  -  when  I  say  "you,"  I  mean 

5  you  or  your  staff  --  actual  either  hard  copy  or  disks 

6  containing  computer  files  of  summaries  from  Treasury 

7  of  the  depositions? 

8  A      1  know  that  —  summaries  of  Treasury 

9  depositions? 

10  Q      Yes. 

11  A      I  did  not  know  at  the  time  of  the  existence 

12  of  summaries.    1  learned  in  the  course  of  preparing 

13  for  this  interview  that  we  had  received  a  set  of 

14  summaries. 

15  Q      But  you  did  not  know  that  in  July  or  August 

16  of  1994? 

17  A      No. 

18  Q      Now,  you  said  you  came  back  on  Sunday,  July 

19  24th  for  a  meeting  in  the  evening  with  counsel.    When 

20  did  that  --  what  was  the  purpose  of  that  meeting? 

21  A      The  purpose  of  that  meeting  was  to  fulfill 

22  the  commitment  we  had  made  in  the  earlier  beginning   • 
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1  of  July  meeting  with  counsel  that  when  we  reached  the 

2  final  stages  of  preparing  our  report,  we  would  let 

3  private  counsel  for  the  individual  witnesses  look  at 

4  it  and  make  comments  to  us  if  they  thought  we  were 

5  incorrect  in  some  of  the  factual  statements  relating 

6  to  their  clients  or  the  conclusions  we  had  reached. 

7  Q      And  the  manner  in  which  you  conducted  -- 

8  how  did  you  go  about  collecting  these  comments? 

9  A      Well,  my  recollection  is  we  allowed  them  to 

10  read  a  draft  on  Sunday  night,  and  among  us  we  took 

1 1  comments  from  the  individuals.    I  do  not  recall  that 

12  we  made  any  particular  changes  as  a  result. 

13  Q      When  you  say  you  allowed  them  to  read  a 

14  draft,  a  draft  of  what? 

15  A      A  draft  of  my  report  and  the  chronology 

16  attached  to  my  report. 

17  Q      And  the  chronology  was  a  compilafion  of  all 

18  of  the  information  that  had  been  collected  through 

19  your  internal  review  up  until  the  time  of  that 

20  meeting  on  Sunday? 

21  A      Well,  it  wasn't  everything  we  had  learned. 

22  It  was  everything  pertinent  that  we  had  learned  that 
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1  we  thought  was  material  enough  to  go  into  the 

2  report. 

3  Q      Do  you  recall  whether  there  were  particular 

4  episodes  that  you  were  examining  as  to  which  there 

5  were  differences  of  recollection  or  inconsistencies 

6  of  testimony  or  inconsistencies  of  interviews? 

7  A      The  report  and  the  chronology  refer  to 

8  several  differences  of  recollection  among  witnesses. 

9  Q      So,  those  differences  of  opinion  or 

10  differences  of  recollection  were  set  forth  in  the 

1 1  report  and  the  chronology? 

12  A      Yes.    It  wasn't  always  A  says  this,  B  says 

13  that.    Sometimes  it  was  simply  a  statement  that  while 

14  recollections  differ,  this  is  apparently  what 

15  happened  or  some  people  recall  such-and-such  and 

16  other  people  recall  such-and-so. 

17  Q      Which  lawyers  attended  this? 

18  A      Which  lawyers? 

19  Q      Yes. 

20  A      I  do  not  recall,  but  I  believe  we  invited 

21  the  lawyers  for  all  the  White  House  witnesses  and 

22  that  all  of  them  attended.    1  am  not  certain  of 


1  that. 

2  Q      Did  you  invite  the  lawyers  for  the  Treasury 

3  witnesses? 

4  A      1  do  not  recall  doing  that. 

5  Q      And  in  the  meeting,  were  all  the  lawyers 

6  given  the  same  document,  same  chronology  and  draft 

7  report? 

8  A      Once  again,  1  do  not  precisely  recall,  but 

9  they  must  all  have  been  given  the  same  document. 

10  Q      Where  did  the  meeting  take  place? 

11  A      I  think  it  was  in  the  room  adjoining  the 

12  Indian  treaty  room  in  the  EOB.    I  know  that's  where 

13  the  first  meeting  was  held.    I  think  the  second 

14  meeting  was  in  the  same  area. 

15  Q      Was  there  discussion  during  the  meeting  of 

16  the  report?   During  the  meeting  was  there  a 

17  discussion  of  the  report? 

18  A      Not  that  I  recall  in  particular.    We  were 

19  soliciting  their  comments,  and  among  us  we  received 

20  some  comments. 

21  Q      In  what  manner  did  you  solicit  the  comments 

22  and  receive  them? 
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1  A      Simply  to  say  if  they  saw  anything  in  the 

2  report  that  they  thought  incorrectly  described  either 

3  the  facts  relating  to  their  clients  or  our  judgment 

4  about  those  facts,  they  should  let  us  know. 

5  Q      And  did  they  then  sit  there  and  read  the 

6  reports? 

7  A      That  is  my  recollection. 

8  Q      Did  you  observe  lawyers  for  different 

9  clients  talking  among  themselves? 

10  A      Well,  I'm  not  sure  I  stayed  during  the 

1 1  period  when  they  were  reading  the  reports. 

12  Q      How  long  was  the  process  of  them  reviewing 

13  the  reports? 

14  A      I  don't  recall  that,  either. 

15  Q      Can  you  give  us  a  general  sense?   Was  it 

16  more  than  an  hour? 

17  A      I  would  assume  it  went  on  more  than  an 

18  hour,  yes. 

19  Q      Were  there  any  restrictions  placed  in  terms 

20  of  taking  notes? 

21  A      1  don't  believe  so.    We  asked  them  to 

22  preserve  the  confidentiality  of  what  was  in  the 
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1  report,  yes. 

2  Q      And  who  took  comments? 

3  A      I  believe  Ms.  Sherburne  was  there.   1 

4  believe  Ms.  Cheston  was  there. 

5  Q      Do  you  know  the  manner  in  which  they 

6  actually  received  the  comments? 

7  A      No,  I  don't. 

8  Q      Were  the  comments  in  writing? 

9  A      1  doubt  it.    There  may  have  been  subsequent 
comments  in  the  course  of  the  next  day,  but  we 

1 1  finalized  the  report  on  the  following  day  and  night. 

12  Q      Before  you  held  this  meeting,  did  you 

13  consider,  either  yourself  or  in  combination  with  your 

14  associates  on  the  matter,  whether  it  was  advisable  to 

15  share  this  draft  report  with  the  lawyers  for  these 

16  witnesses  in  advance  of  their  appearances  before  the 

17  House  and  the  Senate? 

18  A      Well,  we  knew  that  before  the  witnesses 

19  appeared  before  the  House  and  the  Senate  they  were 

20  going  to  see  all  of  the  transcripts  in  any  event. 

21  Q      All  of  the  RTC  and  Treasury  transcripts? 

22  A      All  of  the  Treasury  transcripts  was  my 
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1  understanding. 

2  Q      How  did  you  get  that  understanding? 

3  A      Number  one,  it  happened.   Number  two,  the 

4  letter  from  Mr.  McHale,  it  spoke  about  when  the 

5  conditions  will  be  released,  and  the  Treasury  itself 

6  reported  they  released  the  conditions  either  on  the 

7  Tuesday  or  Wednesday. 

8  Q      Tuesday  or  Wednesday  of  what? 

9  A      Of  the  following  week,  which  would  have 

10  been  the  26th  or  27th. 

1 1  Q      But  the  24th  was  in  advance  of  that? 

12  A      Yes. 

13  Q      As  of  the  24th  or  days  preceding  the  24th 

14  when  you  were  planning  the  meeting,  did  you  have  a 

15  knowledge  of  when  the  transcripts  were  going  to  be 

16  released? 

17  A      We  did  not  have  precise  knowledge,  but  we 

18  knew  it  would  happen  very  shortly.    We  were  not 

19  communicating  the  substance  of  any  transcript.    We 

20  were  communicating  my  report. 

21  I  was  allowed  by  the  McHale  letter  to  use 

22  the  transcripts  for  purposes  of  doing  my  report,  and 
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1  what  we  showed  to  these  lawyers  was  to  give  them  a 

2  fair  opportunity  to  be  heard  on  anything  in  the 

3  report  that  they  believed  was  incorrect  relating  to 

4  their  clients. 

5  I  just  don't  see  how  that  is  any  more 

6  subject  to  criticism  than  your  preparing  a  report  and 

7  showing  it  to  your  Senators  or  an  independent  counsel 

8  preparing  a  report  which  is  then  made  available  to 

9  all  of  the  subjects  of  the  investigation  for  comment 

10  before  it  is  released  to  the  public. 

1 1  Q      With  due  respect,  the  report  we  prepare  for 

12  the  Senate,  the  senators  themselves  are  not  the 

13  people  being  investigated  as  witnesses.   The  question 

14  here  isn't  whether  it  was  appropriate  to  show  the 

15  report  to  the  President  before  it  was  released  or 

16  show  some  uninvolved  person.    The  question  is  showing 

17  the  report  to  the  individuals  who  were  going  to  be 

18  witnesses  testifying. 

19  A      You  had  already  interrogated  all  of  these 

20  people. 

21  Q      I  don't  want  to  argue  with  you  in  the 

22  deposition,  Mr.  Cutler.    What  1  want  to  ascertain  is. 
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1  did  you  consider  whether  you  thought  it  was  advisable 

2  to  show  the  lawyer  for  each  witness  what  everybody 

3  had  said  to  the  extent  it  was  set  forth  in  the 

4  report? 

5  A      All  we  showed  them  was  my  report. 

6  Q      Which  contained  within  it  the  distillation 

7  of  evidence  collected  from  all  the  witnesses  with 

8  pertinent  information? 

9  A      All  of  them  had  testified  many  times;  they 

10  all  had  lawyers.   The  lawyers  had  undoubtedly  talked 

1 1  to  one  another.   There  was  nothing  they  could  do  to 

12  change  their  testimony  without  risking  a  perjury 

13  charge.    I  see  absolutely  nothing  wrong  with  it,  and 

14  1  see  everything  right  about  the  White  House  counsel 

15  in  the  course  of  preparing  a  report  as  to  the  conduct 

16  of  White  House  employees  to  give  those  White  House 

17  employees  through  their  counsel  an  opportunity  to 

18  comment. 
Q      Was  the  issue  allowing  witnesses  to  comment 

upon  your  description  of  their  own  testimony,  or  was 
the  issue  allowing  them  to  comment  on  the  overall 
report?   Which  was  the  —  what  were  you  trying  — 


1  which  were  you  trying  to  achieve? 

2  A      1  was  trying  to  give  each  of  them  a  fair 

3  opportunity  to  comment  on  material  relating  to  each 

4  client,  their  own  particular  client.    1  see  that  they 

5  not  only  had  to  see  what  we  said  in  the  report  about 

6  what  their  client  had  said  but  what  was  said  in  the 

7  report  as  to  what  other  witnesses  had  said  that  might 

8  be  in  conflict  with  what  their  client  had  said. 

9  Q      Did  you  give  thought  to  the  fact  that  this 

10  was  occurring  before  any  of  these  witnesses  had 

1 1  testified  either  in  the  House  hearings  or  in  the 

12  Senate  hearings? 

13  A      Mr.  Chertoff,  1  was  the  first  witness.    1 

14  was  to  present  my  report.    1  could  not  present  a 

15  report  as  to  which  1  had  satisfied  myself  that  1  had 

16  all  the  facts  correctly  stated  and  had  given  the 

17  persons  involved  an  opportunity  to  comment  on  my 

18  facts  unless  I  showed  them  a  draft  of  the  report 

19  under  a  pledge  of  confidentiality  before  the  hearings 

20  began. 

21  Q      Was  the  purpose  of  preparing  the  report  to 

22  report  to  the  President  so  that  he  could  take  any 
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1  action  deemed  appropriate  with  respect  to  members  of 

2  his  staff,  or  was  the  purpose  of  the  report  to 

3  prepare  you  to  testify  before  Congress? 

4  A      The  purpose  of  the  report  was  to  both.    I 

5  was  to  make  a  report  to  the  President  and  recommend 

6  actions  to  him,  and  that  was  immediately  to  become 

7  public,  and  because  of  the  schedule  and  the  House 

8  committee  having  invited  me  to  be  the  first  witness. 

9  it  had  to  be  before  the  26th  of  July  or  by  the  26th 

10  of  July. 

1 1  Q      When  did  you  actually  furnish  your  report 

12  to  the  President? 

13  A      I  showed  a  draft  of  the  report  to  the 

14  President,  I  believe  it  must  have  been  on  the  25th, 

15  because  we  didn't  finish  until  the  25th.    It  might 

16  have  been  a  day  or  two  earlier,  but  1  believe  it  was 

17  on  the  25th. 

18  Q      So  the  President  only  got  the  report  of 

19  this  internal  review,  is  it  fair  to  say,  less  than  24 

20  hours  before  you  presented  it  to  Congress? 

21  A      Yes.    Our  report  was  being  edited, 

22  modified,  expanded,  contracted  virtually  on  a  24-hour 
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1  basis  a  day,  certainly  from  the  22nd  right  through 

2  the  time  I  presented  it. 

3  Q      Did  you  consider  in  terms  of  your 

4  preparation  of  the  report  whether  the  President 

5  should  be  given  the  opportunity  to  act  on  the  report 

6  and  take  any  steps  that  were  required  in  advance  of 

7  your  testifying  before  Congress? 

8  A      1  did  not  think  that  was  practicable.   So  1 

9  wrote  the  report  as  containing  recommendations  as  to 

10  what  ought  to  be  done,  most  of  which  1  had  the  power 

1 1  to  take  on  my  own  authority. 

12  Q      So  that  the  amount  of  time  between  the 

13  completion  of  the  report  and  submission  to  the 

14  President  and  the  public  testimony  about  the  report 

15  before  Congress  was  really  not  sufficient  to  allow 

16  the  President  to  take  any  disciplinar)'  action  or  any 

17  other  action  in  response  to  the  report? 

18  A      Not  in  my  judgment.    In  fact,  the  report  I 

19  showed  to  the  President  was  not  the  final  report.    It 

20  could  not  be,  because  we  were  continually  editing 

21  it.    But  it  was  the  essence  of  the  final  report. 

22  Q      Is  it  fair  to  say,  therefore,  that  the 
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1  principal  consequence  of  the  report  was  to  allow  you 

2  to  make  your  testimony  before  Congress? 

3  A      I  don't  understand  the  nature  of  the 

4  purpose  of  that  question,  Mr.  Chertoff. 

5  Q      The  purpose  of  the  question  is  to  determine 

6  whether  the  review  was  designed  to  allow  a 

7  decisionmaker  to  take  action  based  on  an 

8  investigation  or  whether  it  was  designed  to  prepare 

9  someone  to  mount  an  explanation  on  behalf  of  the 

10  White  House  and  Congress.    Those  are  not  wholly 

1 1  separate,  but  there  is  a  difference  in  emphasis. 

12  A      Mr.  Chertoff,  we  are  in  the  context  of  an 

13  enormous  political  battle  between  the  parties  over 

14  what  could  be  made  of  the  alleged  Presidential 

15  participation  in  Whitewater  and  the  conduct  of  the 

16  President's  aides  once  the  Whitewater  story  was 

17  reaching  the  general  public.    We  were  at  a  stage 

18  where  any  report  would  become  public.    We  were  at  a 

19  stage  where  Congress  wanted  to  start  its  own  inquiry 

20  and  start  hearing  its  own  witnesses.   The  House  at 

21  least  asked  me  to  be  the  first  witness. 

22 So,  I  had  to  have  my  report  complete  and 
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1  clear  by  the  time  I  testified,  which  I  believe  was 

2  the  26th.    That  was  a  continuous,  as  1  said, 

3  24-hour-a-day  job  for  several  days  preceding  that. 

4  There  was  no  way  in  which  that  could  be  done  and 

5  still  allow  the  President  time  to  ponder,  deliberate, 

6  consult  with  other  aides  and  take  remedial  measures 

7  on  his  own. 

8  He  had  to  be  content  with  a  report  from  me 

9  making  various  recommendations.   The  moment  I  made  my 

10  report,  it  was  going  to  become  public.   Just  imagine 

11  if  1  had  said  I  made  a  report  to  the  President  and  I 

12  cannot  disclose  the  contents  for  24  or  48  or  96 

13  hours.    The  timing  was  such  that  1  had  to  complete 

14  the  report  and  be  prepared  to  present  it  to  the 

15  Congress  on  the  following  day. 

16  Q      Well,  did  the  President  -- 

17  A      We  could  not  even  comply  with  the  24-hour 

18  rule,  and  we  didn't. 

19  Q      Did  the  President  in  fact  take  any  action 

20  as  a  consequence  of  the  report? 

21  A      The  President  authorized  me  to  go  ahead  and 

22  carry  out  the  recommendations  that  are  in  the  report 
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1  insofar  as  they  lie  within  the  power  of  the 

2  Presidency,  and  I  did  that. 

3  Q      Which  were  what? 

4  A      Which  were  essentially  to  cut  down  very 

5  severely  on  who  within  each  department  could  convey 

6  information  about  pending  civil  or  criminal 

7  proceedings  of  interest  to  the  Presidency  and  who 

8  could  receive  it  in  the  White  House.   That  was  the 

9  principal  recommendation. 

10  There  were  other  recommendations  about  who 

1 1  could  assert  executive  privilege  and  under  what 

12  circumstances.  There  were  recommendations  relating 

13  to  recusal.   They  are  all  right  before  you  in  my 

14  report. 

15  Q      Now,  on  Wednesday,  July  27th,  which  was  the 

16  day,  1  believe,  after  your  testimony  before  the 

17  House,  did  you  have  a  further  meeting  with  the 

18  Whitewater  witnesses? 

19  A      Unless  you  have  something  to  show  me,  I 

20  have  no  recollection  of  that. 

21  Q      Wednesday  July  27th  at  6:00.    I'm  showing 

22  you  S  9327,  which  is  a  copy  of  your  datebook. 
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2  A      There  must  have  been  such  a  meeting. 

3  Q      What  was  it  about? 

4  A      1  don't  actually  recall  at  this  moment. 

5  Q      This  was  after  you  had  made  public  your 

6  report  on  Tuesday,  the  26th;  correct? 

7  A      If  I  am  right  about  Tuesday,  the  26th, 

8  yes. 

9  Q      Was  there  any  more  work  that  needed  to  be 

10  done  on  the  report  after  your  testimony  in  the  House? 

1 1  A      Well,  it  was  a  report  including  findings  of 

12  fact,  and  we  had  to  be  sure,  of  course,  that  if  we 

13  learned  anything  inconsistent  with  what  was  in  the 

14  report,  that  we  would  amend  the  report  accordingly. 

15  Q      Was  the  meeting  with  Whitewater  witnesses 

16  designed  to  determine  whether  there  were  new 

17  inconsistencies? 

18  A      No,  I  do  not  recall  specifically,  unless 

19  you  have  something  to  refresh  me,  what  went  on  in 

20  that  meeting,  but  1  assume  it  was  a  meeting  relating 

21  to  the  fact  that  each  of  them  was  about  to  be  a 

22  witness.    1  believe  some  had  actually  testified  on 
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1  the  27th,  unless  the  27th  was  not  a  hearing  day. 

2  MR.  SACHS:    Do  you  recall  such  a  meeting 

3  even  took  place? 

4  THE  WITNESS:    1  need  something  to  refresh 

5  me  about  it.    But  it  would  be  perfectly  normal  — 

6  BY  MR.  CHERTOFF: 

7  Q      This  doesn't  help? 

8  A      That's  a  schedule.    It  would  be  perfectly 

9  normal  to  have  a  meeting  at  least  with  the  lawyers 

10  for  the  witnesses  before  they  took  the  stand. 

1 1  Q      Why? 

12  A      Because  1  am  the  White  House  counsel. 

13  These  are  White  House  staff  members  who  are  under 

14  attack,  and  it  is  part  of  my  responsibility  to  see  to 

15  it  first  that  they  comply  with  privilege  rules; 

16  second,  that  they  tell  the  truth  as  best  they  can; 

17  and,  third,  if  I  saw  something  in  their  statements 

18  which  I  thought  was  inappropriate  for  them  to  say  or 

19  could  be  said  better,  it  was  something  about  which  1 

20  felt  I  could  advise  them  in  the  interest  of  the 

21  Presidency. 

22 Q      Did  you  view  the  White  House  witnesses  as 
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1  being  under  attack? 

2  A      Absolutely. 

3  Q      When  did  you  ~  starting  from  when  did  you 

4  view  them  as  being  under  attack? 

5  A      They  were  under  attack  in  the  press.    They 

6  were  under  attack  by  Senator  D'Amato.    They  were 

7  under  attack  by  Senator  Bond.    They  were  under  very 

8  serious  political  attack.   The  allegation  was  that 

9  permitting  these  contacts  to  happen  was  wholly 

10  improper  and  there  were  beginning  to  be  allegations 

1 1  that  some  of  them  had  lied. 

12  Q      When  did  you  form  the  view  that  these 

13  witnesses  were  under  attack? 

14  A      Mr.  Chertoff,  that  cannot  be  a  serious 

15  question.    Do  you  want  me  to  get  NEXIS  and  give  you 

16  everything  that  Senator  D'Amato  and  Senator  Bond 

17  said? 

18  Q      I  want  you  to  determine  whether  in  your 

19  state  of  mind  when  you  went  into  this  internal  review 

20  you  had  the  state  of  mind  that  the  White  House 

21  witnesses  were  under  attack. 

22  A      1  certainly  had  that  state  of  mind,  that 
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1  they  were  under  attack  by  Republican  members  of  the 

2  two  committees. 

3  Q      When  you  set  about  doing  this  internal 

4  review,  did  you  view  your  role  as  responding  to  this 

5  attack? 

6  A      My  role  in  doing  the  review  as  a  new  person 

7  coming  on  board  who  knew  something  about  ethics  and 

8  has  a  certain  reputation  for  integrity  was  to  find 

9  the  facts  as  best  I  could  and  to  make  recommendations 

10  as  to  any  remedial  measures  that  ought  to  be  taken. 

1 1  Q      Did  you  simultaneously  have  in  your  mind 

12  the  role  of  defending  the  White  House  against  an 

13  attack? 

14  A      I  was  certainly  not  going  to  defend  a  lie 

15  if  1  found  a  lie,  or  improper  conduct  if  1  found 

16  improper  conduct.    Whether  you  believe  it  or  not,  it 

17  is  possible  for  an  ethical  lawyer  to  do  both  of  those 

18  things. 

19  Q      To  do  both  of  which  things? 

20  A      To  do  a  thorough,  fair  and  accurate 

21  factfinding  report  and  to  make  appropriate 

22  recommendations  and  also  to  defend  members  of  the 
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1  White  House  staff  who  in  my  judgment  had  done  nothing 

2  improper  against  unfair  political  attacks. 

3  Q      And  your  conclusion  that  these  attacks  were 

4  unfair  was  formed  after  you  completed  your  report  on 

5  July  25th  or  July  26th? 

6  A      It  was  formed  certainly  by  the  time  1  had 

7  completed  my  report.    1  had  been  working  on  the 

8  report  for  a  month. 

9  Q      Now,  were  you  aware  also  on  July  27th  that 

10  a  copy  of  one  of  the  ~  that  a  copy  of  a  Treasury 

1 1  Department  summary  of  an  RTC  witness's  deposition  had 

12  been  furnished  by  someone  in  your  office  to  a  lawyer 

13  for  one  of  the  White  House  witnesses? 

14  A      1  was  not  aware  at  that  time,  no. 

15  Q      Did  you  ever  ~  putting  aside  whether  you 

16  were  aware  of  the  specific  event,  did  you  ever 

17  authorize  anybody  to  do  that? 

1 8  A      The  issue  never  arose,  as  far  as  1  was 

19  concerned.   I  was  not  even  aware  that  a'c  had  received 

20  summaries. 

21  Q      Did  Ms.  Sherburne  during  that  week,  the 

22  week  of  the  25th,  raise  with  you  the  issue  about  the 
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1  fact  that  one  of  her  subordinates  had  showed  a  copy 

2  of  a  summary  of  an  RTC  deposition  to  a  lawyer  for  one 

3  of  the  White  House  witnesses? 

4  A      No. 

5  Q      Did  Ms.  Sherburne  indicate  to  you  that  she 

6  had  been  informed  that  these  summaries  were  being 

7  given  to  the  White  House  but  only  if  in  the  event 

8  they  were  made  public,  they  were  not  made  public  with 

9  attribution? 

10  A      No. 

11  Q      Did  you  -- 

12  MR.  SACHS:    Excuse  me,  Michael.   Let  me  see 

13  that  document,  the  one  to  which  you  were  apparently 

14  referring  in  your  last  question. 

15  MR.  CHERTOFF:    I'm  very  happy  to  show 

16  documents  that  I  use  to  refresh  recollection  or  ask 

17  off  of.    The  fact  that  I'm  looking  at  a  document  and 

18  asking  a  question  which  is  triggered  by  the  document 

19  does  not  in  my  mind  -- 

20  MR.  SACHS:    Either  you  are  going  to  show  me 

21  the  piece  of  paper  or  1  am  going  to  get  my  copy  of 

22  what  I  think  the  piece  of  paper  is.    The  reason  1  am 
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1  going  to  do  that  is  I  don't  think  your  question 

2  accurately  reflects  what  the  document  says. 

3  MR.  CHERTOFF:    I  will  reformulate  the 

4  question. 

5  MR.  SACHS:    Let  me  be  specific.   The  "not 

6  for  attribution"  line,  it  is  my  recollection  —  and  I 

7  stand  corrected  if  I  am  wrong,  but  I  don't  think  1  am 

8  —  the  "not  for  attribution  line"  does  not  refer  to 

9  summaries.    It  refers  to  transcripts  themselves,  I 

10  believe. 

1 1  BY  MR.  CHERTOFF: 

12  Q      I  will  read  this  entire  couple  paragraphs 

13  to  you,  Mr.  Cutler,  and  see  if  this  rings  a  bell. 

14  MR.  SACHS:    Why  don't  you  represent  what 

15  you  think  it  is. 

16  MR.  CHERTOFF:    It  is  S  7913.    It  is  an 

17  E-mail  or  memo  produced  by  the  White  House  addressed 

18  to  Jane.    "David  Doherty  at  Treasury  told  me  the  RTC 

19  has  not  yet  agreed  to  release  its  transcripts  but  may 

20  do  so  tomorrow.    He  said  they  seemed  very  touchy 

21  about  the  transcripts  and  expressed  to  him  some 

22  dismay  that  Treasury  had  given  them  to  the  White 
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1  House. 

2  "RTC's  concern  is  that  it  does  not  want 

3  nonpublic  information  released  that  could  impair  its 

4  investigations.    He  stressed  that  it  is  important 

5  that  nothing  in  the  transcripts  be  made  public,  at 

6  least  with  attribution,  until  they  are  released.   I 

7  told  him  we  understood  that. 

8  "This  afternoon  he  gave  me  summaries  of  the 

9  transcripts  that  he  had  not  realized  we  did  not  have 

10  and  told  me  that  the  transcripts  could  be  given  to 

1 1  witnesses  and  their  counsel.    I  faxed  the  Catsano 

12  summary,  three  pages,  to  Bill  Taylor  and  corrected 

13  one  statement  that  inaccurately  reflected  the 

14  testimony.    I  told  Taylor's  associate  of  Treasury's 

15  concern  about  not  attributing  information  to  the 

16  transcripts." 

17  Now,  did  this  series  of  discussions  or 

18  discussion  between  Treasury  and  your  office  come  to 

19  your  attention  during  at  that  time  week? 

20  A      No. 

21  Q      Do  you  see  any  purpose  ~  let  me  withdraw 

22  the  question. 


114 


1  Did  you  authorize  or  approve  any 

2  arrangement  in  which  information  that  was  contained 

3  in  transcripts,  albeit  in  summary  form,  was 

4  transmitted  to  a  witness  or  a  lawyer  for  one  of  the 

5  White  House  witnesses  with  the  understanding  that  it 

6  was  not  to  be  attributed  to  the  transcripts? 

7  A      I  was  not  aware  of  any  such  understanding 

8  at  the  time. 

9  Q      Were  you  aware  that  the  RTC  ~  let  me 

10  withdraw  the  question. 

1 1  There  was  ~  when  documents  were  provided 

12  to  the  Inspectors  General  for  Treasury  and  the  RTC 

13  from  the  White  House,  there  were  redactions  made; 

14  correct? 

15  A      You  are  speaking  of  documents? 

16  Q      Yes,  documents.   When  the  White  House 

17  provided  documents  to  Treasury  and  the  RTC  for  its 

18  investigation,  for  their  investigation,  some  of  those 

19  documents  were  redacted;  correct? 

20  A      I  don't  know  for  a  fact  whether  redactions 

21  were  made.    But  the  one  or  two  which  I  saw  which  were 

22  Treasury  documents,  rather  than  RTC  documents.   It 
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1  looked  as  if  redactions  of  nonrelevant  material  had 

2  been  made. 

3  MR.  WITTEN:    He  is  asking  about  the  White 

4  House  production  of  White  House  documents  to  the 

5  Treasury. 

6  THE  WITNESS:    There  were  redactions  of 

7  nonrelevant  material. 

8  BY  MR.  CHERTOFF: 

9  Q      Did  you  authorize  those  redactions? 

10  A      1  knew  they  were  being  made.    1  did  not  go 

1 1  over  them  one  by  one. 

12  Q      Were  you  asked  either  orally  or  in  writing 

13  ~  when  1  say  "you"  1  mean  you  or  your  staff—  by 

14  the  Inspectors  General  of  RTC  and  Treasury  to  certify 

15  the  fact  that  the  material  being  redacted  was 

16  irrelevant? 

17  A      I  do  not  know. 

18  Q      Let  me  show  you  what  has  been  marked  ~ 

19  this  doesn't  have  a  Bates  number  --  it  is  S  1031 1  and 

20  S  10312.    I  ask  you  if  this  is  a  draft  of  a  letter 

21  prepared  for  your  signature  that  would  have  certified 

22  that  the  redactions  being  made  were  not  relevant. 
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1  (Witness  examined  the  document.) 

2  A      Well,  1  recall  the  fact  that  redactions  had 

3  been  made  for  relevancy.   1  do  not  recall  signing 

4  this  letter,  but  I  may  very  well  have. 

5  Q      Actually,  the  question  I  was  going  to  ask 

6  you  is,  do  you  know  why  that  letter  wasn't  sent? 

7  MR.  SACHS:    Does  he  know  whether  it  was  or 

8  was  not  sent? 

9  BY  MR.  CHERTOFF: 

10  Q      Do  you  know  whether  this  certification  was 

1 1  ever  sent? 

12  A      1  don't  know  whether  a  certification  was 

13  made  or  not,  but  the  issue  arose  a  number  of  times,  I 

14  recall,  with  respect  to  the  documents  we  furnished  to 

15  the  committee,  which  1  believe  are  the  same 

16  documents.   The  same  questions  about  relevancy  were 

17  made,  and  we  gave  numerous  assurances  in  the  hearings 

18  that  the  only  redactions  were  for  relevancy. 

19  Q      In  connection  with  this  draft  letter,  do 

20  you  recall  any  discussion  about  whether  you  ought  to 

21  send  the  certification  to  the  Inspectors  General 

22  about  the  irrelevancy  of  any  redactions? 
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1  A      I  do  not  recall,  but  I  knew  the  standing 

2  principle  was  we  would  redact  only  for  irrelevancy 

3  and  that  we  were  not  redacting  for  purposes  of 

4  privilege. 

5  Q      You  don't  have  any  recollection  of  a 

6  discussion  about  whether  you  ought  to  send  a 

7  certification  to  that  effect? 

8  A      I  have  no  recollection  of  either  seeing 

9  that  letter  or  any  comparable  letter  by  someone 

10  else.   But  if  you  have  something  to  refresh  me  with, 

1 1  that  was  certainly  the  policy,  what  was  set  forth  in 

12  that  letter. 

13  Q      Let  me  show  you  S  2121  and  22,  a  letter  of 

14  August  23,  1994  to  Chairman  Riegle  of  the  Banking 

15  Committee.    1  ask  you  if  you  recognize  that  letter. 

16  (Witness  examined  the  document.) 

17  A      Yes,  I  recognize  this  letter. 

18  Q      Did  you  see  any  earlier  drafts  of  that 

19  letter? 

20  A      Yes,  1  believe  there  was  an  earlier  draft 

21  of  the  letter  which  when  I  saw  it  had  comments  on  it 

22  from  Ms.  or  Mrs.  Black  of  the  Treasury  or  the  RTC, 


118 


1  and  we  adopted  the  changes  that  she  suggested. 

2  Q      I'm  going  to  show  you  S  21 15  and  ask  you 

3  whether  this  is  the  earlier  draft  you  saw  or  a 

4  portion  of  it. 

5  (Witness  examined  the  document.) 

6  A      Yes. 

7  Q      Remember  the  discussion  you  had  with 

8  Ms.  Sherburne  concerning  the  comments  by  Ms.  Black? 

9  A      I  remember  seeing  Ms.  Black's  comments  and 

10  agreeing  that  we  could  make  the  changes  that  we 

1 1  actually  made. 

12  Q      Did  Ms.  Sherburne  tell  you  that  Ms.  Black 

1 3  was  angry  because  she  felt  the  first  draft  of  the 

14  letter  made  it  seem  as  if  the  RTC  Inspector  General 

15  and  the  Treasury  Inspector  Generals  had  agreed  at  the 

16  very  outset  in  July  to  furnish  transcripts  to  the 

17  White  House? 

18  A      Well,  1  knew  she  was  unhappy  about  the 

19  phrasing  and  therefore  suggested  this  revision,  yes. 

20  Q      Did  you  know  exactly  what  the  nature  of  her 

21  unhappiness  was? 

22  A      Well,  I  believe  her  claim  was  that  at  least 
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1  the  RTC  Inspector  General  did  not  know  that  we  were 

2  being  furnished  the  transcripts. 

3  Q      Did  you  agree  with  that  claim? 

4  A      I  would  have  no  way  of  knowing.    That  is 

5  internal  to  the  Treasury. 

6  Q      Did  you  talk  to  Secretary  Bentsen  about 

7  this  issue  that  day? 

8  A      That  particular  issue,  no. 

9  Q      I'm  going  to  show  you  S  7930,  which  is  your 

10  phone  list.    Item  21,  August  3,  1994,  "Talk  to 

1 1  Secretary  Bentsen."   Do  you  agree  with  me  that 

12  indicates  you  talked  to  Secretary  Bentsen  on  that 

13  day? 

14  A      If  that's  what  it  says,  yes. 

15  Q      What  was  the  conversation  about? 

16  A      1  imagine  the  conversation  had  to  do  with 

17  the  fact  that  I  was  responding  to  Senator  Riegle's 

18  letter  and  I  believe  he  was  sending  in  a  somewhat 

19  similar  response  of  his  own  either  at  that  moment  or 

20  somewhat  later.    But  I  do  not  recall  that  the 

21  discussion  reached  the  issue  of  Ms.  Black's 

22  objections  or  whether  the  RTC  Inspector  General  had 


1  known  about  the  fact  that  we  were  receiving  the 

2  transcripts. 

3  Q      Did  you  discuss  with  Mr.  Bentsen  whether 

4  the  Inspectors  General  had  had  any  role  to  play  at 

5  all  in  the  decision  about  giving  you  the  transcripts? 

6  A      Well,  I  was  certainly  aware  at  some  point, 

7  I  think  from  Mr.  Knight,  that  there  had  been  an 

8  objection  to  receiving  it  from  one  or  more  of  the 

9  Inspectors  General,  because  they  said  it  was  contrary 

10  to  their  policy  in  the  investigation.   That  was  all 

1 1  water  over  the  dam  by  this  time. 

12  Q      You  knew  that  from  Mr.  Knight  before  you 

13  got  the  transcripts? 

14  A      Yes. 

15  Q      When  you  got  the  transcripts  of  the 

16  deposition  testimony,  did  you  use  those  transcripts 

17  to  go  back  to  White  House  officials  and  go  back  over 

18  their  testimony  and  confront  them  with  conflicting 

19  testimony? 

20  A      No.    It  was  too  late  to  do  so  at  that 

21  time. 

22  Q      I'm  going  to  read  you  a  portion  of  an  AP 
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1  story  that  appeared  on  May  5,  1995  by  John  Solomon. 

2  I  will  give  you  the  whole  thing  to  read  afterwards. 

3  I  will  read  you  the  pertinent  portions. 

4  A      I  have  read  it. 

5  Q      Let  me  read  you  the  pertinent  quotes. 

6  "Former  White  House  counsel  Lloyd  Cutler 

7  acknowledged  this  week  that  the  depositions  were  used 

8  to  identify  discrepancies  in  the  recollections  of 

9  Presidential  aides  before  the  Congressional 

10  hearings.   White  House  lawyers  would  then  'confront' 

1 1  the  aides  with  information  they  had  obtained  from  the 

12  depositions  without  revealing  the  sources,  he  told 

13  the  Associated  Press.    'If  we  found  inconsistencies, 

14  we  would  go  back  to  White  House  officials  and  go  back 

15  over  testimony  they  gave  us,'  Cutler  explained,  'and 

16  then  we  would  say  "we  have  heard  other  reports."  I 

17  think  it  was  perfectly  appropriate  to  say  that  "this 

18  is  your  testimony  to  us,  there  is  conflicting 

19  testimony,  are  you  sure  that's  what  you  said"  Cutler 

20  said." 

21  Did  you  make  those  statements? 

22 A      1  made  a  number  of  the  quoted  statements. 
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1  I  cannot  say  that  these  quotes  are  accurate 

2  entirely.   But  I  think  most  of  the  quotes  are 

3  accurate.   But  those  quotes  are  based  on  my  mistaken 

4  assumption  --  and  this  memory  now  is  nine  or  10 

5  months  after  the  events  in  question  in  July  of  1994; 

6  this  is  May  of  1995  —  my  mistaken  assumption  and  my 

7  failure  to  verify  before  1  talked  to  Mr.  Solomon  the 

8  fact  that  we  did  not  receive  these  Treasury 

9  transcripts  until  July  23rd,  when  it  was  too  late  to 

10  do  anything  with  them. 

1 1  In  that  quote,  1  am  going  on  the  assumption 

12  that  we  did  receive  them  and  that  if  we  had  used  them 

1 3  in  the  way  I  described,  that  was  a  perfectly 

14  appropriate  and  ethical  thing  to  do  and  it  would  not 

15  have  violated  the  condition.    But  the  fact  is,  we  did 

16  not  use  them  because  we  received  them  too  late. 

17  Q      Are  you  positive  that  no  transcripts  or 

18  summaries  of  transcripts  were  received  before  the 

19  23rd? 

20  A      Not  from  Mr.  McHale  and  the  Treasury.    We 

21  did  receive  one  or  two  transcripts  from  the  lawyers 

22  for  some  of  the  witnesses.    And  the  Treasury  was 
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1  aware  of  that. 

2  Q      The  Treasury  was  aware  of  that? 

3  A      My  understanding  is  Mr.  McHale  was  aware  of 

4  that. 

5  Q      Where  do  you  get  that  understanding  from? 

6  A      From  Ms.  Sherburne. 

7  Q      Ms.  Sherburne  indicated  to  you  that 

8  Mr.  McHale  was  aware  of  the  fact  that  some  of  the 

9  individual  witnesses  had  furnished  copies  of  their 

10  transcripts  to  the  White  House? 

11  A      Yes. 

12  Q      Are  you  positive  that  the  Treasury  -- 

13  putting  that  to  one  side,  the  issue  of  what 

14  witnesses'  lawyers  furnished,  are  you  positive  the 

15  Treasury  did  not  furnish  either  transcripts  or 

16  summaries  of  transcripts  to  the  White  House  before 

17  September  23rd? 

18  MR.  SACHS:    You  said  September. 

19  BY  MR.  CHERTOFF: 

20  Q      .Tuly  23rd. 

21  A      If  they  had,  either  a  lot  of  secrets  were 

22  being  kept  from  me  or  there  was  no  point  to  all  the 


1  telephone  discussions  I  was  having  with  Mr.  Knight 

2  and  the  Secretary. 

3  Q      Is  it  your  testimony  that  after  the  23rd  — 

4  do  you  know  when  on  the  23rd  the  transcripts  were 

5  received? 

6  A      As  I  told  you,  I  was  away  that  day,  but  the 

7  letter  is  dated  the  23rd. 

8  Q      Your  position  is  after  the  transcripts  were 

9  received  fi-om  Treasury  on  the  23rd,  it  was  no  longer 

10  practicable  to  confront  witnesses  with  testimony? 

1 1  A      That  is  correct,  and  we  did  not  do  so. 

12  Q      Now,  you  will  agree  with  me,  will  you  not, 

13  that  we  have  previously  established  that  the  earliest 

14  request  for  transcripts  from  the  Treasury  made  by  you 

15  or  people  at  your  direction  was  sometime  on  or  before 

16  the  meeting  on  July  1st  with  the  lawyers  where  you 

17  indicated  transcripts  were  expected  within  24  hours; 

18  correct? 

19  A      It  would  seem  fi-om  that  piece  of  paper  that 

20  we  must  have  obtained  the  impression  from  the 

21  Treasury  before  July  1st  that  we  would  receive  the 

22  transcripts  and  that  we  would  receive  them  seriatim. 
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1  Q      In  fact,  the  statement  in  your  talking 

2  points  that  was  made  to  the  lawyers  was  that  the 

3  transcripts  were  coming  and  should  be  available  in 

4  about  24  hours  after  they  were  produced;  correct? 

5  A      Right. 

6  Q      So  that  the  letter  Mr.  McHale  wrote,  the 

7  statement  in  the  letter  of  Mr.  McHale  of  October  26th 

8  that  says  in  response  to  Senator  Shelby's  question 

9  about  the  date  on  which  you  asked  for  copies  of 

1 0  transcripts  of  interviews,  the  answer  that  reads 

1 1  "Mr.  Cutler's  request  was  first  made  on  July  5,  1994 

12  and  renewed  late  in  July,"  that's  incorrect? 

13  A      Well,  I  don't  know  whether  that  was 

14  coordinated  with  Ms.  Sherburne  or  not  before  it  was 

15  sent.   And  the  meeting  was  one  —  there  was  a  meeting 

16  on  July  5th  which  I  did  not  attend  relating  to  the 

17  details  or  the  mechanics,  whether  transcripts  would 

18  be  furnished  and  how.    So,  it  is  --  to  me,  the 

19  discrepancy  between  July  1st  and  July  5th  is  a  minor 

20  matter.   It  doesn't  seem  it  affects  anything. 

21  Q      Just  to  clarify,  in  fact,  you  have  a 

22  recollection  that  the  issue  of  getting  transcripts 
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1  may  have  arisen  as  early  as  your  lunch  with  Secretary 

2  Bentsen  on  June  21st;  correct? 

3  A      Yes. 

4  Q      Putting  aside  the  significance  you 

5  attribute  to  the  discrepancy,  you  would  agree  with  me 

6  it  is  not  correct  to  say  that  your  request  was  first 

7  made  on  July  5,  1994? 

8  A      I  would  agree  with  you  that  from  my 

9  recollection  and  from  the  written  evidence,  it 

10  appears  that  we  made  that  request  before  July  1st. 

1 1  Q      Now,  your  testimony  is  that,  to  your 

12  knowledge,  the  letter  of  October  26th  from 

13  Mr.  McNamara  to  Mr.  Codinha  was  not  run  by  the  White 

14  House? 

15  A      I  don't  know.    I  said  it  may  well  have 

16  been.   I  don't  know. 

17  Q      Now,  on  October  28th,  you  prepared  a  letter 

18  answering  certain  questions  of  Senator  Bond.    It  is 

19  in  the  record,  but  you  can  have  a  copy  too. 

20  A      I  think  I  am  familiar  with  the  letter. 

21  Q      S  2129  to  2132.    I  want  to  direct  your 

22  attention  to  the  letter.    Did  you  prepare  this  letter 
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1  yourself? 

2  A      I  reviewed  this  letter  before  it  was  signed 

3  and  I  may  have  edited  it  before  it  was  signed. 

4  Q      It  is  your  signature  on  the  last  page? 

5  A      Yes. 

6  Q      Now,  let  me  direct  your  attention  to  the 

7  question  1  and  answer  1.    Question  1,  and  read  along, 

8  "When  did  the  White  House  tell  Treasury  personnel 

9  that  you  wanted  copies  of  the  Treasury  RTC 

10  depositions?   To  whom  was  this  request  communicated? 

1 1  Was  the  request  made  for  all  deposition  transcripts 

12  or  was  it  simply  for  the  transcripts  of  White  House 

13  personnel? 

14  "Answer  1:    On  July  5,  1994,  lawyers  from 

15  the  Office  of  White  House  Counsel  told  Treasury 

16  personnel  that  the  White  House  would  like  to  receive 

17  transcripts  of  then-upcoming  Treasury  RTC 

18  depositions.   This  request  was  later  restated  on 

19  other  occasions  during  July  1994.   The  request  was 

20  communicated  to  Francine  Kemer,  Stephen  McHale,  Ken 

21  Schmalzbach  and  Secretary  Bentsen.   The  request  was 

22  for  all  deposition  transcripts." 
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1  Mr.  Cutler,  is  it  not  correct  that  in  fact, 

2  as  we  just  established,  there  was  at  least  earlier 

3  communication  before  July  5th  between  you  personally 

4  and  someone  from  Treasury  concerning  getting  the 

5  transcripts? 

6  A      Well,  there  were  discussions  between  -- 

7  discussions  that  I  initiated  with  Secretary  Bentsen 

8  and  I  believe  with  Mr.  Knight  that  are  reflected  in 

9  the  talking  points  for  that  July  1st  meeting.    It  may 

10  well  be  that  what  you  might  call  a  formal  request  or 

1 1  a  request  as  to  the  mechanics  of  how  it  would  be  done 

12  was  initiated  at  the  July  5th  meeting.   Once  again,  1 

13  don't  see  the  significance. 

14  Q      Is  there  a  reason  in  the  context  of  answer 

15  number  1  you  did  not  disclose  the  fact  that  there  had 

16  been  earlier  conversations  with  the  Treasury  about 

17  this? 

18  MR.  WITTEN:    Objection  on  the  grounds  of 

19  obnoxious  insinuation,  Mr.  Chertoff    "Did  not 

20  disclose,"  come  on. 

21  MR.  CHERTOFF:    I'm  asking  whether  there  was 

22  a  decision  not  to  disclose  it.    I  think  I  am  being  as 
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1  low-key  as  you  can  be. 

2  BY  MR.  CHERTOFF: 

3  Q      Was  there  a  reason  it  was  not  disclosed? 

4  A      There  was  no  decision  not  to  disclose. 

5  Either  we  misremembered  or  we  agreed  that  we  would 

6  use  the  date  of  the  discussion  of  the  mechanics  on 

7  July  5th,  as  I  gather  had  already  been  done  by 

8  Mr.  McNamara.   There  was  certainly  no  conscious 

9  decision  not  to  disclose.    For  the  life  of  me,  1 

10  cannot  think  even  in  my  best  conspiratorial  manner 

1 1  what  the  motive  for  that  would  be. 

12  Q      Was  there  a  reason  that  Mr.  Knight's  name 

13  wasn't  included  in  answer  number  1? 

14  A      I  can't  imagine  what  that  would  have  been, 

15  either.   Mr.  Knight  was  Secretary  Bentsen's 

16  designated  representative  for  handling  the 

17  cooperation  arrangements.   Why  would  anyone  in  his 

18  right  mind  want  to  misstate  the  facts  by  four  days? 

19  Q      I  don't  think  the  issue  is  four  days.    If 

20  you  are  asking  me  on  the  record  for  why  1  am  pursuing 

21  it,  I  will  tell  you  that  a  description  of  your  prior 

22  discussions  about  the  issue  of  the  transcripts  which 

no" 

1  appear  at  least  to  suggest  that  they  occurred  in 

2  perhaps  mid  to  late  June,  your  understanding  on  July 

3  1st  that  these  transcripts  would  be  forthcoming  I 

4  think  raises  issues  or  raised  issues  in  people's 

5  minds  at  the  time  last  year  about  exactly  when  the 

6  arrangement  was  made  and  whether  in  fact  it  was 

7  disclosed  in  other  responses  received  from  Treasury 

8  that  it  was  really  the  Inspector  General  of  Treasury 

9  who  made  his  mind  up  or  whether  it  was  a  done  deal 

10  and  the  Inspector  General  Treasury  was  kind  of  swept 

1 1  along  when  the  issue  was  presented  to  him  on  the  23rd 

12  of  July. 

13  I  think  that's  what  the  pertinence  of  it 

14  is.    In  any  case,  I  am  obliged  to  get  your  answer.   I 

15  take  it  your  answer  was  an  oversight  or  an  error  of 

16  some  kind? 

17  A      It  was  either  an  oversight,  if  you  wish  to 

18  call  it  that,  or  it  reflects  a  sense  that  the  right 

19  date  to  use  was  July  5th  because  that's  when  the 

20  discussion  of  the  mechanics  began. 

21  MR.  CHERTOFF:    Okay.    I  have  no  further 

22  questions. 
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1  MR.  KRAVITZ:    Let's  take  a  two-minute 

2  break. 

3  (Recess.) 

4  MR.  BEN-VENISTE:    We  have  no  questions. 

5  MR.  CHERTOFF:    I  have  literally  two 

6  questions. 

7  BY  MR.  CHERTOFF: 

8  Q      You  have  discussed  in  your  earlier 

9  testimony  meeting  with  Mr.  Knight  and  Mr.  McNamara. 

10  Did  you  have  any  discussions  directly  with 

1 1  Mr.  Schmalzbach  of  Treasury  concerning  the 

12  transcripts? 

13  A      1  don't  remember.   He  might  have  been  at 

14  that  meeting.    I  think  I  met  him  really  before  any  of 

15  this  began.    I  was  invited  once  by  Jean  Hanson  to 

16  come  visit  the  Treasury  General  Counsel's  Office, 

17  which  is  the  most  handsome  office  any  general  counsel 

18  in  the  government  has.    It  has  a  wonderfully  ornate 

19  ceiling  and  Victorian  furniture.    She  introduced  me 

20  to  a  number  of  members  of  the  staff,  including 

21  Mr.  McNamara.   I  remember  that,  and  possibly 

22  Schmalzbach,  if  that's  his  name. 
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1  I  do  not  remember  a  particular  meeting  with 

2  Schmalzbach,  but  it  is  entirely  possibly  he  was  along 

3  in  one  of  these  meetings. 

4  Q      Did  you  have  any  conversation  with 

5  Mr.  McHale  of  the  General  Counsel's  Office  concerning 

6  the  issue  of  the  transcripts? 

7  A      I  don't  believe  so.    1  believe  those  were 

8  mainly  Jane's  conversations. 

9  MR.  CHERTOFF:    That's  it. 

10  MR.  SACHS:    In  the  interest  of  fairness,  if 

1 1  between  now  and  Thursday  it  develops  that  you  have 

12  any  documents  that  you  seek  to  show  either  of  our 

13  clients,  Mr.  Cutler  or  Ms.  Sherburne,  we  would 

14  appreciate  you  letting  us  know  so  that  they  can 

15  acquaint  themselves  with  the  documents  and  be 

16  prepared  to  respond  when  and  if  asked  about  them. 

17  I  recognize  that  it  is  always  possible  that 

18  a  senator  can  decide  to  ask  a  question  that  you  have 

19  no  control  over.    To  the  extent  you  are  shaping  the 

20  events  of  Thursday,  I'm  making  that  request  and 

21  hoping  you  can  honor  it. 

22  MR.  CHERTOFF:    We  have  obviously  shown  some 


7154 

133 

1  documents  during  the  course  of  both  of  these 

2  depositions.    I  suspect  we  probably  will  have  wound 

3  up  showing  you  many  of  the  documents  we  would  show. 

4  I  can't  warrant  that  we  are  not  going  to  have 

5  additional  documents  as  we  go  through  this,  partly 

6  because  we  received,  for  example,  production  even 

7  yesterday  of  things. 

8  I  think  what  I  can  say  is  I  don't  have  the 

9  ability  and  I  don't  think  any  other  witness  has  ever 

10  asked  us  to  do  this  to  furnish  in  advance  all  the 

1 1  documents  we  will  use. 

12  What  we  do  try  to  do  when  we  are  able  to 

13  get  ourselves  sufficiently  prepared  is  if  we  are 

14  going  to  use  documents  with  respect  to  a  witness,  to 

15  fiimish  them  in  a  group  at  the  table  for  the  witness 

16  to  come  up  and  look  at  at  the  time  of  the  hearing. 

17  But  we  don't  usually  forward  them  in  advance.   In 

18  fact,  I  think  there  is  maybe  an  injunction  against 

19  our  doing  it  because  these  things  are  held 

20  confidentially. 

21  What  we  will  try  to  do  is  if  we  have 

22  documents  we  are  going  to  use,  we  will  provide  you 
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1  with  a  set  of  them  up  at  the  hearing. 

2  MR.  SACHS:    I  will  proceed  on  the 

3  assumption  that  the  committee  wants  to  develop  a  full 

4  and  accurate  record,  and  my  request  stems  from  that 

5  assumption. 

6  You  will  get  a  full  and  accurate  record 

7  from  my  clients,  I  hope  in  any  case,  but  it  would 

8  help  that  process  if  they  knew  more  than  two  instants 

9  before  they  are  asked  a  question  about  a  document. 

10  MR.  CHERTOFF:    We  will  see  if  there  is 

1 1  anything  that  hasn't  come  up.    Let  me  also  say  this, 

12  in  asking  the  question,  you  raise  a  separate  issue. 

13  MR.  SACHS:    I  didn't  want  to  raise  a 

14  separate  issue.    I  just  wanted  an  answer  to  my 

15  question. 

16  MR.  CHERTOFF:    One  thing  I  think  that  is 

17  difficult  for  us  with  this  request  is  that  you 

18  represent  two  clients  who  have  material  testimony  to 

19  give  on  the  subject  of  this  portion  of  the  hearings. 

20  We  obviously  didn't  make  an  issue  about  that  in  terms 

21  of  suggesting  there  is  some  reason  to  disqualify. 

22  At  the  same  time,  it  is  partly  ironic  that 
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1  the  very  gist  of  these  hearings  to  some  degree 

2  reflects  a  discomfort  on  the  part  of  some  senators  of 

3  witnesses  getting  together  to  kind  of  put  their 

4  testimony  together  and  work  together. 

5  So,  when  you  ask  me  to  provide  documents  we 

6  would  be  asking  one  witness  about,  I  guess  I  would  be 

7  doing  it  with  the  understanding  that  both  witnesses 

8  are  going  to  be  shown  that.    That's  going  to  be 

9  probably  an  additional  issue. 

10  MR.  BEN-VENISTE:    Let  me  make  a  statement 

1 1  about  my  thoughts  about  this.    This  is  not  a  criminal 

12  investigation,  Michael,  although  much  of  your 

13  professional  career  has  been  devoted  to  criminal 

14  investigations. 

15  This  is  in  the  nature  of  an  attempt  to 

16  refresh  recollections  and  get  the  best  possible 

17  recollections  for  each  witness  on  the  record.   The 

18  idea  of  having  a  hearing  about  this  whole  subject 

19  matter  is  something  that  you  and  I  have  had  private 

20  conversations  about. 

21  But  since  it  appears  to  be  the  fact  that  we 

22  will  have  hearings  on  the  subject,  the  notion  of 
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1  suggesting  that  a  witness  shouldn't  have  the 

2  opportunity  to  review  documents  that  are  pertinent  to 

3  that  witness's  testimony  at  some  point  in  advance  of 

4  his  testimony  strikes  me  as  being  completely 

5  unreasonable  to  the  nature  of  our  hearings. 

6  In  any  sort  of  civil  litigation,  a  witness 

7  would  have  those  documents  months  in  advance  of  any 

8  public  testimony  related  to  the  subject  matter  under 

9  which  his  deposition  was  taken. 

10  It  seems  to  me  to  be  a  not  unreasonable 

1 1  request,  since  it  is  reasonable  to  expect  on  the 

12  basis  of  your  thorough  preparation  that  you  will  know 

13  what  documents  you  will  wish  to  show  the  witness  at 

14  least  a  day  in  advance  of  the  hearings.   It  has  been 

15  my  experience  in  working  with  you  that  you  are 

16  extremely  well-prepared  and  organized. 

17  MR.  CHERTOFF:    That's  just  an  illusion, 

18  Richard. 

19  MR.  BEN-VENISTE:    Whatever  the  illusion  or 

20  reality  of  that  may  be,  this  is  not  an  unreasonable 

21  question.    It  calls  into  issue  a  lot  of  what  has  been 

22  sort  of  the  tone  of  these  preliminary  proceedings  in 
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1  advance  of  public  hearings.    I  won't  say  any  more 

2  about  it. 

3  MR.  CHERTOFF:    I  think  that  there  are  two 

4  issues  raised  here.    First  of  all,  Richard,  I'm  not 

5  going  to  apologize  for  the  fact  that  my  background  is 

6  in  doing  criminal  investigations. 

7  MR.  SACHS:    We  would  all  have  to  plead 

8  guilty  I  think  at  this  table. 

9  MR.  BEN-VENISTE:    I'm  not  seeking  an 

10  apology.    I  am  seeking  for  you  to  recognize  a 

1 1  distinction. 

12  MR.  CHERTOFF:    I  will  tell  you  the  subject 

13  of  discovery  has  come  up  from  time  to  time  in  these 

14  proceedings.   Some  people  wanted  to  see  the 

15  depositions  of  other  witnesses. 

16  Whether  or  not  Richard  agrees  with  the  need 

17  to  have  hearings  on  this  subject,  I  can  tell  you  that 

18  my  clients,  who  are  10-odd  senators,  do  feel 

19  strongly,  some  of  them  quite  strongly  about  this 

20  issue  and  quite  strongly  about  whether  the  sharing  of 

21  information  about  testimony  last  year  in  which 

22  truthfiilness  to  Congress  was  one  of  the  principal 
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1  issues  was  itself  somewhat  of  an  impedance  to  getting 

2  the  Senate's  work  done.    1  don't  want  to  debate 

3  that.    People  have  different  views  about  it. 

4  Again,  acting  like  a  lawyer  responsive  to 

5  my  clients,  I  have  a  concern  about  not  engaging  in  or 

6  doing  the  very  thing  which  there  have  been  complaints 

7  about  with  respect  to  last  summer. 

8  Second  and  wholly  apart  from  that, 

9  obviously  the  documents  you,  Mr.  Cutler,  has 

10  furnished  us  are  in  his  possession.    We  do  have 

1 1  documents  in  our  possession  including  documents  which 

12  the  White  House  has  designated  as  highly  confidential 

13  that  we  are  strictly  limited  in  our  ability  to  use 

14  until  the  actual  public  hearings  begin. 

15  I  think,  therefore,  that  even  if  I  were 

16  inclined  to  make  documents  available,  it  would  run 

17  afoul  of  the  rules  that  we  have  all  agreed  upon  in 

18  terms  of  keeping  these  things  so  confidential  that  1 

19  will  tell  you  that  the  Senators  themselves  can't  get 

20  these  until  the  day  before  the  hearings. 

21  MR.  BEN-VENISTE:    That's  somewhat 

22  disingenuous,  because  the  request  is  for  documents 
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1  which  will  be  used  at  the  hearing.   1  am  sure  some 

2  methodology  could  be  worked  out  so  that  the  documents 

3  could  be  inspected  and  not  taken.   Since  the  notion 

4  is  that  they  will  in  fact  be  used,  then  the  question 

5  of  their  confidentiality  is  of  only  brief  duration. 

6  So,  I  think  the  real  issue  is  not  talking 

7  about  the  notion  is  beyond  the  Versailles  hall  of 

8  mirrors  defense,  the  notion  of  witnesses  now  agreeing 

9  with  each  other  and  sharing  information  with  some 

10  notion  of  conspiratorial  agreement  to  thwart  the 

1 1  truthfmding  process. 

12  Rather,  it  is,  it  seems  to  me,  a  logical 

13  question  for  a  witness's  answer  to  be  complete  and 

14  accurate  that  the  witness  be  shown  a  document 

15  somewhat  in  the  advance  of  the  moment  that  you  might 

16  inadvertently  wish  to  spring  it  on  him. 

17  MR.  CHERTOFF:    I  know  the  witness  doesn't 

18  want  to  hear  an  extended  debate.   I  will  take  your 

19  request.    I  think  in  the  main,  the  documents  we  will 

20  use  are  the  documents  you  have  been  shown. 

21  I  don't  think  there  is  anything  that  is 

22  terribly  surprising.    But  I  can't  warrant  you  that 
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1  there  won't  be  a  document  more  or  a  document  less. 

2  But  1  think  you,  basically  from  your  own  preparation 

3  from  what  has  occurred  here,  know  what  the  general 

4  gist  of  it  is  going  to  be. 

5  MR.  BEN-VENISTE:    My  suggestion  would  be 

6  for  you  to  make  contact  with  the  Majority  staff 

7  sometime  in  the  late  afternoon  before  the  testimony, 

8  see  whether  anything  might  have  come  up  that  might 

9  have  fallen  between  the  cracks  in  terms  of  their 

10  willingness  to  provide  you  with  a  reasonable 

1 1  disclosure. 

12  MR.  SACHS:    Okay.    We  thank  you  for  your 

13  consideration  and  we  thank  you  for  this 

14  entertainment.   We  bid  you  good  afternoon. 

15  (Whereupon,  at  3:15  p.m.,  the  deposition 

16  was  concluded.) 
17 

1 8  

19  LLOYD  CUTLER 
20 

21 
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I,  BRENDA  M.  SMONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


'~^^JLuJU. 


Notary  Public  in  and  for  ^e 
District  of  Columbia 


My  Commission  Expires         SEPTEMBER  14,  1996 
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3 

1  Thereupon, 

2  DAVID  L.  DOUGHERTY 

3  was  called  as  a  witness  and,  having  been  first  duly 

4  sworn  by  the  notary  public,  was  examined  and 

5  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Mr.  Dougherty,  my  name  is  Michael  Callahan. 

9  I'm  special  counsel  for  the  Majority  on  a  special 

10  committee. 

1 1  This  deposition  is  conducted  pursuant  to 

12  Senate  Resolution  120.    The  resolution  establishes  a 

13  special  committee  administered  by  the  banking 

14  committee  to  conduct  an  investigation  involving  the 

15  Whitewater  Development  Corporation,  Madison  Guaranty 

16  Savings  and  Loan  Association,  Capital  Management 

17  Services,  Incorporated,  the  Arkansas  Development  and 

18  Finance  Authority,  and  other  related  matters. 

19  Section  1-B(2)E  of  Senate  Resolution  120 

20  authorizes  investigation  and  public  hearings  into 

21  whether  the  report  issued  by  the  Office  of  Government 

22  Ethics  on  July  31,  1994,  or  related  transcripts  of . 

4 

1  deposition  testimony: 

2  One,  were  improperly  released  to  White 

3  House  officials  or  others  prior  to  the  testimony 

4  before  the  Committee  on  Banking,  Housing,  and  Urban 

5  Affairs  pursuant  to  Senate  Resolution  229; 

6  Or,  two,  were  used  to  communicate  to  White 

7  House  officials  or  to  others  confidential  RTC 

8  information  related  to  Madison  Guaranty  Savings  and 

9  Loan  Association  or  Whitewater  Development 

10  Corporation. 

11  And  this  section  will  be  the  main  focus  of 

12  today's  deposition. 

13  A      Could  1  see  a  copy  of  that  section? 

14  Q      Sure. 

15  A      Thank  you.    It  is,  once  again,  what 

16  section? 

17  Q      1-B(2)E. 

18  A      Okay. 

19  Q      Beginning  on  page  3? 

20  A      Okay.    Thank  you  very  much.    May  I  —  I 

21  notice  the  letter  requested  my  appearance  today,  my 

22  name  was  misspelled.   May  I  give  the  Reporter  my 
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1  proper  spelling  of  my  name? 

2  Q      Oh,  yes,  please  do. 

3  The  deposition  today  is  in  advance  of 

4  public  hearings.   They  are  likely  to  begin  tomorrow. 

5  You  may  be  called  to  testify  at  the  hearing.   We'll 

6  notify  counsel  if  that  is  necessary  and  let  you  know. 

7  Today  I'm  going  to  ask  you  a  series  of 

8  questions,  and  you're  testifying  under  oath.    If  you 

9  don't  understand  a  question,  let  me  know,  and  I'll 

10  rephrase  it.    If  you  need  a  break,  also  let  me  know, 

1 1  and  we'll  take  a  break. 

12  The  stenographer  is  preparing  a  record  of 

13  questions  and  answers.   The  deposition  will  be 

14  treated  as  committee  confidential  until  the 

15  commencement  of  the  hearings.   We  also  ask  that  you 

16  treat  the  substance  of  the  depositions  as 

17  confidential  as  well. 

18  Prior  to  the  hearing  you  will  receive  a 

19  letter  from  the  committee  or  —  because  the  committee 

20  did  ~  the  hearings  are  so  —  only  a  day  away,  we  may 

21  call  you  and  fax  over  a  letter. 

22 A      Can  I  ask  that  you  call  the  Treasury 

1  Department  Counsel  ~ 

2  Q      Certainly. 

3  A      --  instead  of  me  directly? 

4  MS.  KAPLAN:     I  believe  you  know  there  is  a 

5  continuing  objection  to  your  request  for  the 

6  confidentiality  of  the  proceedings  in  which  Mr. 

7  Dougherty  works  with  many  of  the  other  witnesses  that 

8  have  been  involved  with  the  production  of  documents 

9  in  the  past. 

10  The  day-to-day  business  might  require  him 

1 1  to  talk  about  something  related  to  these  proceedings. 

12  I  just  want  it  understood  that  ~ 

13  MR.  O'CALLAGHAN:     You're  not  acceding  to 

14  the  request? 

15  MS.  KAPLAN:     It  may  not  even  be  possible 

16  to  ~  in  view  of  the  nature  of  his  work,  in  the  work 

17  of  everybody  else  in  the  department  that  he  works 

18  with,  just  so  that's  understood. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Also  prior  to  the  hearings,  and  this 

21  transcript  will  probably  be  ready  tomorrow,  late 

22  afternoon,  we  have  a  one-day  turnaround,  we'll  be 
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1  able  to  -  if  you  are  going  to  testify,  we'll  be  able 

2  to  release  it  to  you  right  away  or  otherwise,  and 

3  we'll  provide  you  with  an  errata  sheet. 

4  You  can  make  any  corrections  and  turn  them 

5  back  into  the  committee  as  soon  as  you  finish. 

6  A      Fine.   Once  again,  I  ask  you  to  please  go 

7  through  my  attorney. 

8  Q      Yes.    When  1  say  you,  I'm  also  referring  to 

9  your  counsel,  how  ever  you  would  like  the  information 

10  transmitted. 

1 1  A      Counsel  represents  the  department,  not  me 

12  personally. 

13  Q      Are  you  represented  by  counsel  today? 

14  A      No,  I'm  not. 

15  MR.  O'CALLAGHAN:     Is  this  counsel  for  the 

1 6  Department  of  the  Treasury? 

17  MS.  KAPLAN:     I'm  counsel  for  the 

18  Department  of  the  Treasury. 

19  MR.  O'CALLAGHAN:     Please  state  your  name. 

20  MS.  KAPLAN:     My  name  is  Lenore,  that's 

21  L-E-N-0-R-E,  middle  name  Mintz,  M-I-N-T-Z,  last  name 

22  Kaplan,  K-A-P-L-A-N. 

8 

1  MR.  O'CALLAGHAN:     Objections  to  the  form 

2  of  the  questions  will  be  noted  for  the  record. 

3  Counsel  may  object  on  grounds  of  privilege  or 

4  irrelevance,  and  the  committee  chairman  may  rule  on 

5  objections  where  the  witness  refuses  to  answer  a 

6  question. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Would  you  please  state  and  spell  your  full 

9  name  for  the  record. 

10  A      David  Lee  Dougherty.    It  is  spelled 

1 1  D-0-U-G-H-E-R-T-Y. 

12  Q      Are  you  aware  of  the  various  document 

13  requests  that  the  committee  made  to  the  Department  of 

14  Treasury? 

15  A      I'm  sorry,  can  you  -- 

16  Q      Are  you  aware  of  the  various  document 

17  requests  that  the  committee  made  to  the  Department  of 

1 8  Treasury? 

19  A      With  respect  to  Whitewater? 

20  Q      Correct.   This  committee  with  respect  to 

21  White  House  Treasury  contacts  and  Whitewater 

22  otherwise. 
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1  MS.  KAPLAN:     Can  we  just  clarify?  When 

2  you  say  various,  you're  referring  to  specific 

3  requests,  because  there  have  been  — 

4  BY  MR.  O'CALLAGHAN: 

5  Q      I  believe  there  have  been  a  number  of 

6  requests  in  connection  with  the  content  of  these 

7  depositions  and  this  round  of  hearings,  and  I'm 

8  asking  if  you're  aware  of  any  of  the  requests. 

9  A      I'm  aware  of  the  September  27,  I  believe, 

10  request  for  documents  subject  to  this  upcoming 

1 1  hearing. 

12  MS.  KAPLAN:     This  year,  that  would  be  -- 

13  THE  WITNESS:     10/27/1995. 

14  MS.  KAPLAN:     Okay.    There  was  one  on 

15  September  12. 

16  THE  WITNESS:     I'm  sorry.    Please  let  me 

17  correct  myself.    I'm  aware  of  the  initial  request  for 

18  production  for  these  hearings.    I  really  don't  know 

19  the  date. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Did  you  conduct  any  search  for  responsive 

22  documents,  notes,  reports,  memoranda? 

1  A      Yes. 

2  Q      To  your  knowledge,  have  all  responsive 

3  documents  been  produced  to  the  committee? 

4  A      Yes,  they  have. 

5  Q      Are  you  aware  of  any  documents  that  were 

6  previously  under  the  possession,  custody  or  control 

7  of  the  Department  of  Treasury  that  were  responsive  to 

8  the  request  that  have  since  been  lost,  destroyed,  or 

9  otherwise  disposed  of? 

10  A      No. 

1 1  Q      Have  you  spoken  with  anyone  other  than 

12  counsel  prior  to  this  deposition  with  regard  to 

13  substance  of  the  deposition? 

14  A      In  as  much  as  I  don't  know  what  the 

15  substance  is  or  didn't  know  even  precisely  that  -- 

16  even  this  much  until  I  read  it,  I  may  have  without 

17  being  aware  of  it.    Oh,  I  certainly  have.   Yes,  I 

18  certainly  have. 

19  The  general  subject  of  the  OGE  report,  the 

20  transcripts,  and  the  like,  certainly  I  have  discussed 

21  that  with  any  number  of  people  over  the  last  several 

22  months. 


10 
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1  Q      But  in  connection  with  preparing  for  your 

2  deposition,  have  you  spoken  with  anyone  about  it? 

3  A      Any  government  official? 

4  Q      Anyone  at  all,  actually. 

5  A      Anyone  at  all  in  connection  with  preparing 

6  for  this  deposition  today? 

7  Q  Yes. 

8  A  Yes,  I  have. 
Q  Who  have  you  spoken  with? 
A  I  have  spoken  with  a  counsel,  an  attorney 

that  I  retained  to  advise  me  regarding  this 
appearance.  I  have  spoken  to  members  of  my  family. 
I  have  spoken  to  friends. 

Q      Anyone  at  the  Department  of  Treasury? 

A      In  preparation  for  this? 

Q      Correct. 

A      Only  Lenore  and  Mr.  Buckles. 

Q      Mr.  Buckles'  first  name  is  Brad? 

A      Bradley. 

Q      Have  you  spoken  with  any  of  the  witnesses 
that  have  testified  before  the  committee? 

A      Tm  only  certain  of  two  people  --  the  names 
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1  of  two  people  who  have  ~  well,  I  don't  know  of 

2  anyone  who  has  testified  before  the  Select  Committee, 

3  but  I  know  the  names  of  two  people  who  have  given 

4  depositions. 

5  Q      Have  you  spoken  ~ 

6  A      I  have  spoken  to  just  my  immediate  ~  or 

7  my  ~  Ken  Schmalzbach  and  Stephen  McHale.   Ken 

8  Schmalzbach  is  the  assistant  general  counsel  that  I 

9  report  to,  and  Stephen  McHale  is  deputy  assistant 

10  general  counsel,  and  I  report  generally  to  him  as 

1 1  well  as  to  Mr.  Schmalzbach. 

12  Q      Did  you  discuss  with  them  the  substance  of 

13  their  depositions? 

14  A      No,  I  did  not. 

15  MS.  KAPLAN:     I  would  just  like  to  note  for 

16  the  record  that  Mr.  Dougherty  did  not  know  about  the 

17  fact  that  he  would  be  called  for  deposition  until 

18  this  past  Friday,  November  ~ 

19  THE  WITNESS:     I  believe  it  was  --  I 

20  believe  it  was  Thursday. 

21  MS.  KAPLAN:     Okay,  Thursday.   Brad  Buckles 

22  probably  called  you  late  Thursday  then. 


7168 

13 

1  THE  WITNESS:     That's  right,  late  Thursday. 

2  MS.  KAPLAN:     And  up  until  then,  he  had  no 

3  idea  he  was  going  to  be  called  for  the  deposition. 

4  BY  MR.  O'CALLAGHAN: 
5 

6 

7  Q      What  is  your  present  business  address? 

8  A      1500  Pennsylvania  Avenue. 

9  Q      And  your  present  position? 

10  A      Attorney  advisor. 

1 1  Q      And  who  is  your  employer? 

12  A      Department  of  the  Treasury  Legal  Division. 

13  Q      Is  there  a  specific  office  within  the  legal 

14  division  that  you  work  for? 

15  A      Office  of  the  General  Counsel,  Assistant 

16  General  Counsel  for  General  Law  and  Ethics. 

17  Q      Could  you  please  review  your  employment 

1 8  history  over  the  last  five  years? 

19  A      Yes.    I  was  at  the  Department  of  Justice  in 

20  the  civil  division  in  1990.    Let's  see.   I  went  to 

21  work  there  in  1990.    I  came  to  the  Department  of 

22  Treasury  in  1993,  December  of  1993. 


1  Q      And  what  position  did  you  ~  were  you  hired 

2  for  in  1993? 

3  A      The  position  I  now  have,  attorney  advisor, 

4  in  that  division  or  the  organizational  structure. 

5  Q      What  was  your  position  in  the  DOJ  civil 

6  division? 

7  A      Attorney. 

8  Q      During  the  period  March  1  through  August  5, 

9  1994,  who  did  you  report  to  during  that  time  period? 

10  A      Ken  Schmalzbach  and  Stephen  McHale. 

1 1  Q      What  were  their  respective  titles  at  that 

12  time? 

13  A      Ken  Schmalzbach  is  assistant  general 

14  counsel.   McHale  is  deputy  assistant  general  counsel, 

15  and  they  both  were  at  that  time  as  well. 

16  Q      What  was  the  name  of  the  office  you  were 

1 7  working  in  at  the  time? 

18  A      I  believe  it  was  then  the  assistant  general 

19  counsel  for  administrative  and  general  law.   The  name 

20  was  changed  after  August. 

21  Q      Did  you  have  anyone  who  reported  to  you 

22  during  that  time  period? 


14 


7169 

15 

1  A      No. 

2  Q      During  the  period  of  March  through  August 

3  5,  1994,  what  were  your  primary  responsibilities  in 

4  the  office  of  administrative  and  general  law? 

5  A      My  primary  responsibilities  to  advise 

6  departmental  offices  and  occasionally  general  counsel 

7  regarding  matters  involving  document  production, 

8  Freedom  of  Information  Act  requests,  Privacy  Act 

9  matters.  Federal  Records  Act  matters,  confidentiality 

10  provisions,  Trade  Secrets  Act,  privileges. 

1 1  That  kind  of  encompasses  a  lot  of  material 

12  that  has  to  do  with  providing  information. 

1 3  Q      And  during  this  time  period,  were  you 

14  working  on  any  matter  that  ~  any  specific  matter 

15  that  took  up  a  majority  of  your  time? 

16  A      May  I  speak  to  counsel? 

17  MR.  O'CALLAGHAN:     Sure. 

18  (The  witness  and  counsel  conferred.) 

19  MS.  KAPLAN:     Can  we  go  off  the  record  for 

20  just  a  second? 

21  (Thereupon,  a  discussion  was  held  off  the 

22  record.) 

16" 

1  MR.  O'CALLAGHAN:     Back  on  the  record. 

2  THE  WITNESS:     Could  you  restate  the 

3  question,  please? 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Sure.    I  believe  the  question  was,  Was 

6  there  a  certain  project  during  that  time  period  that 

7  took  up  the  majority  of  your  time? 

8  A      Yes.   There  were  two  in  the  period  of 

9  March  ~  beginning  in  March,  and  I'm  not  exactly 

10  certain  when  it  ended. 

1 1  It  ended  with  the  time  of  the  production  of 

12  documents  pursuant  to  the  subpoena  issued  by 

13  independent  counsel,  Robert  Fiske. 

14  The  second  matter  in  that  time  period  began 

15  in  approximately  July  1,  with  a  request  from  the 

16  Senate  Committee  on  Banking  and  Finance,  for 

17  documents  related  to  Madison  Guaranty  and  Trust. 

18  I  worked  on  the  production  of  documents  to 

19  the  committee  and  to  the  House  Committee  of  Banking 

20  and  Government  Affairs,  I  believe,  chaired  by 

21  Congressman  Thusalis  (ph)  for  similar  information  all 

22  during  that  time  frame. 
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1  Q      With  regard  to  your  production  to  the  two 

2  congressional  banking  committees,  what  type  of 

3  document  ~  what  was  the  subject  of  the  document 

4  request? 

5  A      They  were  both  pursuant  to  resolutions  of 

6  both  houses.    I'm  afraid  with  such  short  notice,  I 

7  had  very  little  time  to  prepare.   So  1  don't  have 

8  the  —  have  it  at  my  fingertips. 

9  But  both  requests,  both  resolutions  dealt 

10  with  Madison  Guaranty  and  Trust  and  its  subsidiaries. 

1 1  And  I  believe  both  also  dealt  with  the  events 

12  surrounding  the  death  of  Vincent  Foster. 

1 3  Q      Were  there  any  requests  with  regard  to 

14  information  regarding  White  House  Treasury  contacts? 

15  A      Oh,  yes.   That  was  the  focus  of  the 

16  inquiry. 

17  Q      During  this  time  period,  did  you  have  any 

18  role  in  helping  prepare  the  Secretary  for  testimony 

19  before  the  committees? 

20  A      Yes,  I  did. 

21  Q      What  was  your  role  in  that? 

22 A      1  was  a  member  of  a  team  of  five  attorneys, 
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1  in  addition  to  ~  my  responsibilities  were  largely  in 

2  the  production  ~  of  the  actual  production  of  the 

3  documents  to  the  committees. 

4  But  in  addition  to  that,  was  to  examine  the 

5  documents  and  become  familiar  with  ones  that  ~ 

6  become  familiar  with  them  all,  as  a  matter  of  fact, 

7  and  be  able  to  advise  Mr.  McHale  and  Mr.  Schmalzbach 

8  with  respect  to  issues  that  had  surfaced,  in  my 

9  opinion,  that  would  be  useful  for  the  Secretary  to  be 

10  aware  of  in  preparation  for  his  testimony. 

1 1  Q      Who  were  the  five  people  who  you  were 

12  working  with  on  this? 

13  A      Robert  McNamara,  assistant  general  counsel, 

14  Ken  Schmalzbach,  assistant  general  counsel,  Stephen 

15  McHale,  deputy  assistant  general  counsel,  and  Peter 

16  Rittling,  an  attorney  advisor  in  the  administrative 

17  and  general  law  office  with  me. 

18  Q      During  this  time  period,  did  you  ever 

19  become  aware  that  the  Secretary  had  requested  that 

20  the  Office  of  Government  Ethics  provide  him  with  an 

21  opinion  as  to  the  propriety  of  the  Treasury  White 

22  House  contacts? 
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1  A      Yes,  1  did. 

2  Q      And  were  you  also  aware  that  the  Treasury 

3  Inspector  General's  Office  and  the  RTC  Inspector 

4  General's  Office  were  requested  to  provide 

5  investigatory  fact  finding  services  to  the  OGE  in 

6  helping  them  prepare  the  report? 

7  A      1  would  have  to  answer  that  question  by 

8  rephrasing  it,  if  1  may. 

9  Q      Certainly. 

10  A      What  I  was  aware  of  was  the  ~  that  the  OGE 

1 1  had  informed  the  Secretary  that  it  was  not  an 

12  investigatory  agency. 

13  And  subsequent  to  that,  the  two  respective 

14  IGs  conducted  the  investigations  and  submitted 

15  their  ~  the  results  of  their  investigations  to  the 

16  OGE,  which  subsequently  issued  an  opinion  based  in 

17  part  on  their  investigations. 

18  Q      Were  you  involved  in  any  way  in  assisting 

19  the  two  different  IGs,  or  rather  the  joint  IG 

20  investigation? 

21  A      No,  I  was  not. 

22 Q      Were  you  involved  in  any  document 

20 

1  productions  involved  with  that  investigation? 

2  A      No,  1  was  not. 

3  Q      Did  your  office  refer  to  any  of  the 

4  documents  that  were  produced  during  the  course  of  the 

5  investigation  in  your  preparation  of  the  Secretary? 

6  A      Well,  yes.    We  ~  my  office  used  --  1 

7  used  —  people  did  use  the  transcripts  of  the 

8  depositions  taken  by  the  respective  IGs.    I  reviewed 

9  some  of  those  to  assist  in  the  preparation  of  the 

10  Secretary  for  his  testimony. 

1 1  Q      When  did  you  begin  your  review  of  the 

12  transcripts? 

13  A      Sometime  —  around  ~  on  or  about  the  20th 

14  of  July. 

15  Q      How  did  your  office  receive  copies  of  the 

16  transcripts? 

17  A      I'm  not  aware  of  what  the  arrangements 

18  were.   They  were  there. 

19  Q      You  were  never  told  how  your  office  came  to 

20  have  the  transcripts? 

21  A      No.    That  was  arranged  by  somebody  else. 

22  Q      But  you  don't  know  who  arranged  it? 
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1  A      No,  I  don't.    I  would  say  that  it  is  highly 

2  likely  that  it  was  either  Mr.  McNamara  or  Mr. 

3  Schmalzbach  or  Mr.  McHale. 

4  Q      How  did  you  first  come  to  see  the 

5  transcripts?  Where  were  they  when  you  first  saw 

6  them? 

7  A      A  set  —  one  or  more  sets,  I  don't  recall 

8  how  many,  were  delivered  to  the  area  in  my  outer 

9  office. 

10  Q      Were  they  on  a  table  or  ~ 

11  A      As  1  recall,  they  were  in  a  box  on  the 

12  floor. 

13  Q      And  for  what  purpose  did  your  office 

14  receive  the  transcripts? 

15  A      The  only  purpose  that  I  was  aware  of  ~ 

1 6  there  were  two  purposes  that  I  was  aware  of  ~  was, 

17  one,  to  assist  the  Secretary  in  his  testimony. 

1 8  And  secondly,  was  to  serve  as  a  conduit  for 

19  providing  ~  for  providing  them  to  private  counsel 

20  who  were  representing  a  number  of  Treasury  witnesses. 

21  Q      So  the  Office  of  Administrative  and  General 

22  Law  provided  the  witnesses'  counsel  with  the 

22 

1  transcripts? 

2  A      Not  exactly  the  Office,  the  decisions  were 

3  one  of  the  -  that  the  team  had  made,  the  top  level 

4  of  the  team  made. 

5  I  wouldn't  want  to  say  it  was  necessarily 

6  within  the  scope  of  the  offices  work.    This  team  ~ 

7  this  team  was  operating  somewhat  independently  in 

8  reporting  to  ~  actually,  I  believe  Mr.  McNamara  and 

9  Mr.  Schmalzbach  reported  to  Ed  Knight,  who  was  the 

10  executive  secretary  of  the  department  at  that  time. 

1 1  Q      Who  assembled  the  team? 

12  A      I  don't  know. 

13  Q      Do  you  know  how  you  were  chosen  or  how  you 

14  were  approached  about  it? 

15  A      I  recall  --  how  I  was  approached  about  it 

16  was  that  the  day  after  the  --  I'm  sorry,  the  Monday 

17  after  the  independent  counsel's,  Mr.  Fiske's, 

18  subpoenas  were  delivered  on  the  Department,  were 

19  served  on  the  department,  I  was  asked  by  Mr.  McHale 

20  to  work  with  Mr.  McNamara,  and  that  was  the  beginning 

21  of  the  team. 

22  Later  on,  somewhere  before  we  produced  the 
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1  documents,  Mr.  Rittling  was  asked  to  assist  us. 

2  Q      During  this  time  period,  did  you  have  any 

3  contact  with  Mr.  Knight? 

4  A      In  the  period  from  March  through  August? 

5  Q      Correct. 

6  A      Yes,  I  did. 

7  Q      How  frequently  were  you  contacted? 

8  A      In  March,  1  want  to  emphasize  that  1  didn't 

9  do  any  preparation  whatsoever  regarding  the  period 

10  from  March  ~  for  this  deposition  regarding  the 

1 1  period  from  March  to  July. 

12  Q      As  best  you  can  recall? 

13  A      So,  the  best  1  can  recall,  in  the  early 

14  part  of  the  March  period,  in  responding  to  the 

15  independent  counsel,  I  was,  for  some  ~  at  some  times 

16  had,  you  know,  more  than  once  a  day,  contacted  Mr. 

17  Knight. 

18  In  the  latter  part  of  the  period  in  which 

19  we  were  responding  to  committee  requests, 

20  congressional  requests,  I  had  very  little  contact 

21  with  Mr.  Knight. 

22 Q      How  about  specifically  the  month  of  July? 
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1  A      Very  little  contact  with  Mr.  Knight.    I 

2  don't  recall  actually  having  any,  although  I  might 

3  have  had  some  in  passing.   My  contacts  in  the  month 

4  of  July  were  almost  entirely  with  the  —  on  the 

5  supervisory  level  were  with  Mr.  Schmalzbach  and  Mr. 

6  McNamara. 

7  Q      Was  there  a  specific  reason  why  you  had 

8  this  contact  with  Mr.  Knight  during  July? 

9  A      I'm  not  aware  of  the  reason,  other  than  the 

10  organization  of  the  work  was  such  that  Mr.  Knight 

1 1  didn't  need  to  have  us  as  day-to-day  involvement,  I 

12  think,  is  all  he  needed  to  have  in  March. 

13  Q      Was  Mr.  Knight  involved  at  all  in  the 

14  transfer  of  the  transcripts  to  the  team? 

15  A      I  have  no  idea. 

16  Q      Do  you  know  if  he  was  advised  about  it? 

17  A      I  have  no  idea. 

18  Q      Do  you  know  if  he  had  any  knowledge  of  it? 

19  A      I  don't  know  if  he  had  knowledge.   1  would 

20  have  to  say  that  he  must  have  had  knowledge  once  they 

21  had  been  transferred  to  the  team. 

22  He  was  aware  of  what  the  —  he  was  aware  of 
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the  team's  work  in  a  general  sense. 

Q      What  was  the  team's  work  with  regard  to  the 
transcripts? 

A      Two  things:    Again,  and  I  think  I  have 
stated  this  before,  and  I  will  state  it  again.   One 
is  that  we  reviewed  them  in  order  to  assist  the 
Secretary  or  assist  in  the  preparation  of  the 
Secretary's  testimony. 

And  secondly,  we  served  as  a  conduit,  or  we 
served  as  a  ~  just  a  single  source  that  ~  private 
counsel  for  Treasury  witnesses  could  obtain  copies  of 
them. 

Q      When  you  say  you  reviewed  the  transcripts 
for  the  Secretary,  what  did  that  review  entail? 

A      My  review  entailed,  I  believe,  reading 
three  transcripts.   My  best  recollection,  it  was  Ms. 
Jean  Hanson,  who  was  then  general  counsel,  Mr.  Dennis 
Foreman,  who  was  then  deputy  general  counsel,  and  Mr. 
Joshua  Steiner,  who  was  Chief  of  Staff 
I  read  those  depositions  or  those 
transcripts  and  summarized  them  in  a  series  of  short 

bullet-type  memos,  bullet-type  summaries.   And  1 

26 

1  believe  I  produced  what  I  had  of  those  to  the 

2  committee  recently  in  this  production.    That  is,  I 

3  produced  the  summaries. 

4  Q      And  did  other  people  produce  summaries  of 

5  the  other  transcripts? 

6  A      Yes.    I  don't  know  how  many  transcripts 

7  there  were.   I  don't  recall  how  many  transcripts 

8  there  were,  but  they  were  divided  up  among  several 
people.    I  believe  in  every  instance  the  other  people 
were  also  attorneys  on  the  staff  of  the  -  in  the 
general  counsel's  office  at  the  Department  of 
Treasury. 

Q      Were  they  all  members  of  the  team  that  you 
referred  to  earlier? 

A      No.    The  only  members  of  the  team  were  the 
five  that  I  told  you. 

Q      And  what  people  worked  on  the  transcripts 
outside  the  five  people  you  discussed  earlier? 

A      I  don't  recall  —  I'm  sorry,  I  don't  recall 
the  names  of  any  of  —  well,  1  do.    They  were,  as  I 
said,  they  were  all  attorneys  in  the  Office  of 
General  Counsel.    One  of  them  was  a  woman  by  the  name 
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1  of  Elizabeth  Jones  ~  I'm  sorry,  Sara  Jones,  who  is 

2  no  longer  with  the  ~  who  is  no  longer  a  government 

3  employee. 

4  The  others  1,  frankly,  completely  draw  a 

5  blank  on  who  they  were.   They  came  in  for  that  ~ 

6  they  came  in  for  that  effort,  and  it  was  a  two  or 

7  three-day  turnaround,  very  quick,  and  went  back  to 

8  their  regular  duties. 

9  Q      Who  ~  during  the  time  period,  who  did  Ms. 

10  Jones  report  to? 

1 1  A      Probably  to  John  Bauman,  I'm  almost 

12  certain,  Mr.  John  Bauman  who  is  an  assistant  general 

13  counsel  for  banking  and  finance. 

14  Q      Who  does  Mr.  Bauman  report  to?   Who  did  he 

1 5  report  to? 

16  A      He  reported  to  Ms.  Hanson,  to  the  general 

17  counsel. 

18  Q      Any  reporting  obligations  to  Dennis 

19  Foreman? 

20  A      On  Mr.  Bauman's  behalf? 

21  Q      Correct. 

22 A      I'm  not  aware  of  what  his  reporting 

28 

1  requirements  were.   In  fact,  with  respect  to  anything 

2  involving  Madison  Guaranty  and  Trust,  Ms.  Hanson  was 

3  recused  from  all  matters. 

4  I  believe  at  one  point  —  I  don't  know  what 

5  Mr.  Foreman's  role  was  at  that  time,  so  I  really 

6  don't  know  what  his  reporting  —  line  of  reporting 

7  was. 

8  Q      Do  you  remember  the  number  of  other 

9  attorneys  that  assisted  the  other  attorneys  from 

10  general  counsel's  office? 

11  A      I  don't  recall  exactly.   I  think  it  was 

12  three,  maybe  four,  in  addition  to  the  team.   Or 

13  actually,  Mr.  Rittling  and  I  were  the  only  two  people 

14  on  the  team  who  were  actively  reviewing  these. 

15  Q      And  creating  the  summaries? 

16  A      And  creating  the  summaries.   Right. 

17  Q      Who  did  the  other  three  or  four  attorneys 

18  from  Office  of  General  Counsel  report  to? 

19  A      They  would  have  reported  in  the  normal 

20  course  of  things  to  one  of  the  assistant  general 

21  counsels. 

22  For  the  purpose  of  these  transcript 
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1  reviews,  they  were  supervised  by  Mr.  McHale,  not  by 

2  their,  you  know,  their  usual  supervisors. 

3  That  applies  to  Ms.  Jones  as  well  as  the 

4  other  two  or  three  whose  names  I  can't  recall. 

5  Q      Do  you  recall  how  these  people  were  chosen 

6  to  lend  a  hand? 

7  A      No,  I  don't  know.    I  don't  know  how  they 

8  were  chosen. 

9  Q      What  was  done  with  the  summaries  after  they 

1 0  were  created? 

1 1  A      There  was  a  meeting  that  Mr.  McHale 

12  chaired.   I'm  not  certain  of  the  date.   It  was 

13  sometime  during  the  week  of  July  25,  I  believe. 

14  It  was  either  ~  it  was  the  week  of  July  25 

15  or  the  following  week.   It  was  sometime  between  July 

16  20  and  July  30.    There  was  a  meeting  of  all  the 

17  people  who  had  reviewed  transcripts,  and  the 

18  summaries  were  there. 

19  And  we  went  around  the  room,  each  of  us 

20  summarizing  our  summaries  for  Mr.  McHale  -- 

21  Q      Oral  summary  for  him? 

22 A      Oral  summary  —  for  Mr.  McHale 's  use  in 
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1  preparing  testimony  for  the  Secretary. 

2  Q      If  you  think  of  the  names  of  any  of  those 

3  other  attorneys  during  any  time  of  the  course  of  the 

4  deposition,  feel  free  to  let  me  know. 

5  A      Sure. 

6  Q      Was  anyone  else  at  the  meeting? 

7  A      Mr.  McHale  and  the  people  who  wrote  the 

8  transcripts  were  the  only  people  —  or  wrote  the 

9  summaries  were  the  only  people. 

10  Q      Where  did  the  meeting  occur? 

11  A      I  don't  recall.  It  was  a  conference  room 

12  somewhere  in  the  departmental  offices. 

13  Q      And  were  the  summaries  distributed  to 

14  anybody? 

1 5  A      They  were  distributed  to  the  other  authors 

16  of  summaries.   In  other  words,  we  all  shared  ours 

17  with  one  another. 

18  Q      That's  during  the  meeting? 

19  A      At  the  meeting. 

20  Q      How  about  otherwise? 

21  A      I'm  trying  to  recall.   I  have  been  unable 

22  to  recall  if  they  were  distributed  any  further  than 
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1  that. 

2  They  resided  in  a  file,  file  cabinet,  file 

3  drawer. 

4  Q      Where  was  that  located? 

5  A      Right  outside  my  office  where  all  the  other 

6  Whitewater  documents  were  kept,  and  they  were  kept 

7  along  with  the  transcripts  in  a  separate  drawer  that 

8  was  just  kept  for  that. 

9  Q      Were  different  people  on  the  team  provided 

10  with  specific  copies  of  summaries  or  were  they  kept 

1 1  in  one  place  or  were  there  more  than  one  copy? 

12  A      Different  people  on  the  team  ~  any  of  the 

13  five  people  on  the  team  could  have  had  access  to  them 

14  if  they  had  a  need  to. 

15  Q      Was  Mr.  Knight  provided  with  any  summaries? 

16  A      I  do  not  know. 

17  Q      Do  you  know  if  he  was  provided  with  any 

18  copies  of  the  transcripts? 

19  A      I  don't  know. 

20  Q      Any  of  the  summaries  that  were  prepared, 

21  did  any  of  those  contain  confidential  information, 

22  RTC  confidential  information  in  them? 
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1  A      Not  that  I'm  aware  of. 

2  Q      Do  you  know  if  any  of  the  —  you  said  you 

3  did  the  Hanson,  Steiner,  and  the  Foreman  summaries. 

4  Did  any  of  those  contain  any  specific  reference  to 

5  any  confidential  information  regarding  the  RTC 

6  criminal  referrals? 

7  A      No,  they  did  not. 

8  Q      I  would  like  to  show  you  a  document  which 

9  was  produced  to  the  committee. 

10  It's  a  multi-page  document.  Bates  stamped 

11  1  --  excuse  me,  015244  through  015335. 

12  I  would  like  to  take  you  -  have  you  take  a 

13  look  at  it  and  show  it  to  your  counsel  as  well  and 

14  ask  you  first  some  general  questions  about  it,  and 

15  then  if  I  have  specific  questions,  I  will  direct  you 

16  to  specifically  —  draw  your  attention  to  it. 

17  MR.  O'CALLAGHAN:     Off  the  record  for  a 

18  moment. 

19  (Thereupon,  a  discussion  was  held  off  the 

20  record.) 

21  BY  MR.  O'CALLAGHAN: 

22  Q      1  just  showed  you  a  document.    I'll  give  a 
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1  brief  description.   You  let  me  know  if  I'm 

2  mischaracterizing  it. 

3  It  says  multi-page  document.   The  cover 

4  page  says  print  file  list.    It  is  dated  7/28/94, 

5  12:10  p.m.   There  is  a  computer  document  listing 

6  here.   It  is  it  says  file  list. 

7  C:\DATA\WP\MADISON\SUMMARIE,  spelled,  I-E, 

8  backslash  —  two  stars  and  it  has  got  a  list  of  — 

9  and  it  has  a  list  of  26  names,  which  appears  to 

10  reference  numerous  documents  in  this  larger  document, 

1 1  which  appear  to  be  summaries  of  depositions  that  were 

12  conducted. 

13  Have  you  seen  this  document  before,  the 

14  documents  contained  in  it? 

15  A      I  have  seen  at  least  one  page  in  the  course 

16  of  another  investigation.    I  have  seen  —  some  of  the 

17  other  pages  look  familiar  to  me,  and  I  believe  I  have 

18  seen  some  of  them. 

19  There  are  some  pages,  particularly  the 

20  pages  with  the  handwritten  name  on  them,  I  have  never 

21  seen  those  before.   The  typed  pages  with  the  ~  yes, 

22  the  typed  pages  that  have  page  numbers  on  the  side, 
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1  let  me  look  at  one  at  random  here  if  I  can  find  one. 

2  I  have  seen  some  of  those  before.   I  can't 

3  recall  if  I  have  seen  all  of  them. 

4  Q      And  you  are  referring  to  numbers  in  the 

5  left  margin  at  the  paragraph.   Correct? 

6  A      That's  right. 

7  Q      What  is  your  understanding  as  to  what  this 

8  document  contains? 

9  A      Those  appear  to  be  transcripts  ~  those 

10  appear  to  be  summaries  of  the  transcripts  of 

1 1  summaries  of  the  kind  that  I  earlier  referred  to. 

12  Q      These  look  like  copies  of  the  deposition 

1 3  transcripts  that  were  done  by  - 

14  A      They  look  like  it  --  they  look  like  it 

15  because  of  the  page  number,  that  particular  style 

16  that  they  have. 

17  Q      In  a  moment  I'm  going  to  ask  you  to 

18  identify  the  ~  certain  documents  here,  which  seem  to 

19  refer  to  Ms.  Hanson's  deposition  summary  and  Mr. 

20  Steiner's  and  Mr.  Foreman's.    Did  you  have  a  chance 

21  to  look  at  those  when  you  reviewed  the  document? 

22  A      Just  now? 
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1  Q      Yes. 

2  A      Yes.   I  mean,  I  didn't  read  them  carefully 

3  no. 

4  Q      Do  they  appear  to  be  the  summaries  that  you 

5  had  done? 

6  A      I  couldn't  tell.   That  was  15  months  ago. 

7  1  haven't  —  1  have  not  reviewed  them  even  once  since 

8  that  time. 

9  Q      Have  you  seen  the  cover  page  before  that 

10  lists  all  the  different  documents? 

11  A      1  have. 

12  Q      Where  have  you  seen  that  before? 

13  A      I  have  seen  it  in  the  course  of  the 

14  investigation. 

15  Q      I  would  like  to  show  you  another  document, 

16  which  is  a  multi-page  document.   The  first  page 

1 7  appears  to  be  a  fax  cover  sheet  from  the  White  House, 

18  with  the  Bates  beginning  at  S007108. 

19  MS.  KAPLAN:     I'm  sorry,  say  it  one  more 

20  time. 

21  BY  MR.  O'CALLAGHAN: 

22  Q      S007108,  7109,  7110,  and  7111. 
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1  Take  a  moment  to  review  that,  and  let  me 

2  know  when  you  have  had  a  chance  to  scan  the  document. 

3  After  reviewing  the  document  1  just  showed  you,  there 

4  appears  to  be  a  deposition  summary  of  a  Steve 

5  Katsanos  in  there,  which  also  has  numbers  in  the 

6  left-hand  margin  beginning  at  the  paragraphs. 

7  Does  that  appear  to  be  one  of  the 

8  deposition  summaries  prepared  by  your  office? 

9  A      It  appears  to  be. 

10  Q      Do  you  know  if  copies  of  the  deposition 

1 1  summaries  were  ever  transferred  to  the  White  House? 

12  A      I'm  not  aware  that  they  were. 

13  Q      Did  you  ~ 

14  MS.  KAPLAN:     Can  I  just  ask  you,  is  this  S 

15  number  ~  can  1  ask  you  whose  production  this  would 

16  be? 

17  MR.  O'CALLAGHAN:     1  believe  it  is  the 

18  White  House's  production. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      During  July  of  1994,  did  you  have  any 

21  contact  with  anyone  of  the  White  House  counsel's 

22  office. 
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1  A      Yes,  I  did. 

2  Q      Who  did  you  have  contacts  with? 

3  A      Names  that  I  can  remember  are  Sharon 

4  Conaway,  mentioned  here,  Jane  Sherburne,  Sheila 

5  Chesterton,  and  a  ~  the  first  name  is  Sean.    I  don't 

6  recall  the  last  name. 

7  Q      Do  you  recall  whether  ~  does  it  refresh 

8  your  recollection  if  I  ask  whether  you  ever  sent  any 

9  of  the  copies  of  the  summaries  to  a  Sharon  Conaway? 

10  A      I  don't  recall  ever  sending  any  over  to 

1 1  Sharon  Conaway. 

12  Q      Do  you  recall  if  anyone  at  the  White  House 

13  ever  made  a  request  to  you  for  transcripts? 

14  A      No.    I  don't  believe  anyone  at  the  White 

15  House  ever  made  any  request  to  me  for  transcripts,  me 

16  directly. 

17  Q      How  about  for  summaries? 

18  A      I  may  have  spoken  with  one  of  the 

19  individuals  in  the  white  House  counsel  staff—  might 

20  have  called  me  to  ask  me  if  the  summaries  were 

21  available  to  them. 

22 Q      Do  you  have  any  recollection  of  who  that 


1  might  have  been? 

2  A      No,  I  don't. 

3  Q      When  that  might  have  happened? 

4  A      It  would  have  been  in  the  last  two  weeks  of 

5  July. 

6  Q      Did  you  receive  more  than  one  request  for 

7  summaries? 

8  A      I  don't  recall.   Let  me  clarify.   The 

9  conversations  were  not  requests  of  me  for  summaries. 

10  They  were  questions  ~  the  question  was  whether  -- 

1 1  are  those  summaries  available,  will  they  be 

12  available. 

13  Q      Were  the  requests  made  to  you  or  someone 

14  else? 

15  A      The  request  that  I  just  stated  were  made  to 

16  me,  the  question. 

17  Q      Whether  they  were  available? 

18  A      Whether  they  were  available.   A  request  for 

19  copies  of  them,  1  don't  recall  that  was  being  made  to 

20  me. 

21  Q      Do  you  recall  whether  —  what  your  reply 

22  was  as  to  whether  they  were  available? 
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1  A      Oh,  I  said  I  have  to  check  with  my 

2  superiors. 

3  Q      And  did  you  do  that? 

4  A      No.    The  people  said  ~  whoever  I  talked  to 

5  said  that  they  would  follow  up  themselves. 

6  Q      For  the  record,  I'm  going  to  more  fully 

7  describe  the  document  I  just  showed  you.    The  fax 

8  cover  page  says  the  White  House  on  it.    It  is  dated 

9  7/27/94.    It  is  to  Bill  Taylor.    It  is  from  Sharon 

10  Conaway. 

1 1  The  comment  says,  RTC  will  not  release 

12  transcripts  before  tomorrow,  but  I'm  able  to  send  you 

13  this  IG  summary  for  you  and  Pat  to  see,  but  not 

14  public. 

15  Do  you  know  whether  the  White  House  ever  ~ 

16  were  you  ever  aware  that  the  White  House  sent  copies 

17  of  deposition  summaries  to  any  of  the  lawyers  for  any 

1 8  of  the  witnesses  involved  in  the  hearings  on  the 

19  White  House  Treasury  contacts? 

20  A      No.    I'm  not  aware  that  they  did. 

21  Q      Do  you  know  who  Bill  Taylor  is? 

22 A      No.    I  have  never  seen  the  name  before. 
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1  MS.  KAPLAN:     What  is  the  date  on  that  fax? 

2  MR.  O'CALLAGHAN:     7/27/94. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      I  have  got  another  document  here  Bates 

5  stamped  S007913.    It  is  a  one-page  document.   It's 

6  got  a  heading  privileged  and  confidential  attorney 

7  work  product,  draft  July  27,  1994,  and  it  reads, 

8  Jane. 

9  And  the  second  paragraph  reads  too,  David 

10  Dougherty  at  Treasury  told  me  the  RTC  has  not  yet 

1 1  agreed  to  release  his  transcripts,  but  may  do  so 

12  tomorrow.    He  said  they  may  seem  very  touchy  about 

13  the  transcripts,  and  I  expressed  to  him  some  dismay 

14  that  Treasury  had  given  them  to  the  White  House. 

15  RTC's  concern  is  that  it  does  not  want 

16  non-public  information  released  that  it  can  impair 

17  its  investigation.    He  stressed  that  it  is  important 

18  that  nothing  in  the  transcripts  be  made  public,  at 

19  least  with  attribution,  until  they  are  released. 

20  I  told  him  we  understood  that.   This 

21  afternoon  he  gave  me  summaries  of  the  transcripts 

22  that  he  had  not  realized  we  did  not  have  and  told  me 
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1  that  the  transcripts  could  be  given  to  witnesses  and 

2  their  counsel. 

3  I  faxed  the  Katsanos  summary  of  three  pages 

4  to  Bill  Taylor  and  corrected  one  statement  that 

5  inaccurately  reflected  the  testimony.    I  told 

6  Taylor's  associate  the  Treasure  is  concerned  about 

7  not  attributing  information  to  the  transcripts. 

8  Why  don't  you  take  a  look  at  that. 

9  Have  you  had  a  chance  to  review  it? 

10  A      Yes. 

1 1  Q      First  of  all,  have  you  seen  that  document 

12  before? 

13  A      No,  I  haven't. 

14  MS.  KAPLAN:     Can  you  just  wait  one  moment 

15  and  let  me  finish  reading  it? 

16  MR.  O'CALLAGHAN:     Sure. 

17  MS.  KAPLAN:     Thank  you. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      After  having  me  read  the  contents  of  this 

20  document,  you  have  also  read  it,  does  that  help 

21  refresh  your  recollection  as  to  whether  you  provided 

22  any  summaries  to  anyone  at  the  White  House? 
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1  A      No,  it  does  not.    1  recall  having  a 

2  conversation  with  someone  ~  one  of  the  four  people 

3  that  I  mentioned.    It  obviously  wasn't  Jane.   1 

4  recall  having  a  conversation  in  which  I  stated  to 

5  them  that  the  RTC  -- 

6  Q      When  you  say  them  ~ 

7  A      Stated  to  the  person  from  White  House 

8  counsel,  1  recall  saying  that  the  RTC  had  not  agreed 

9  to  release  its  transcripts.   The  rest  of  it,  I  don't 

10  have  any  recollection  about. 

11  Q      Do  you  recall  whether  —  well,  does  it  help 

12  refresh  your  recollection  if  1  ask  the  question 

13  whether  or  not  you  remember  ever  asking  for  copies  of 

14  transcripts  or  summaries  back  from  the  White  House? 

15  A      No,  1  don't  recall  that  at  all. 

16  Q      Do  you  know  if  ~  does  this  help  refresh 

17  your  recollection  as  to  whether  anyone  at  Treasury 

18  provided  White  House  with  copies  of  summaries? 

19  A      No,  it  does  not. 

20  Q      Around  July  27,  were  you  aware  that  the  RTC 

21  had  some  concerns  about  non-public  information 

22  contained  in  the  transcripts? 
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1  A      Yes,  I  was. 

2  Q      When  did  you  become  aware  of  that? 

3  A      I'm  not  certain  when  I  became  aware  of  it. 

4  I  was  aware  for  --  probably  from  early  that  --  I  was 

5  probably  aware  from  the  first  of  July,  maybe  even 

6  earlier,  that  the  general  counsel  of  RTC,  Ellen 

7  Kulka,  was  concerned  with  Treasury  not  providing  any 

8  information  to  anybody  that  came  from  RTC. 

9  Q      How  did  you  become  aware  of  that? 

10  A      I  believe  Mr.  Schmalzbach  told  me  of  a 

1 1  telephone  conversation  he  had  with  her. 

12  Q      He  had  had  a  phone  call  with  -- 

13  A      It  could  have  been  Mr.  Foreman,  not  Mr. 

14  Knight.    It  could  have  been  Mr.  Foreman  who  had  that 

15  telephone  call  with  Ms.  Kulka. 

16  That  telephone  call  had  to  do  with  the 

17  document  production  to  the  Senate.   So  I  was  aware 

18  from  that  point  that  Ms.  Kulka  was  concerned  about 

19  RTC  information. 

20  Q      Was  Mr.  Foreman  involved  in  any  of  the 

21  document  productions? 

22  A      I  don't  recall. 


1  Q      I  mean,  did  he  lend  assistance  to  your 

2  group? 

3  A      In  the  very  beginning  of  the  document 

4  production  for  Mr.  Fiske,  he  provided  advice  to  us 

5  regarding  our  ethical  considerations  in  the  matter. 

6  I  don't  recall  ~  I  have  one  recollection 

7  of  one  other  involvement  of  Mr.  Foreman's,  and  that 

8  had  to  do  with  a  production  or  providing  something  to 

9  counsel  for  Ms.  Hanson. 

10  He  was  called  --  I  happened  to  be  in  his 

1 1  office,  and  he  got  a  phone  call  from  Audrey  Pitt,  I 

12  believe  was  the  name.   He  was  Ms.  Hanson's  counsel. 

13  And  I  overheard  parts  of  the  conversation, 

14  which  basically  was  that  he  couldn't  agree  to  Ms. 

15  Pitt's  demands. 

16  That  was  — 

17  Q      Was  that  Harvey  Pitt? 

18  A      It  is  Audrey  Pitt,  and  I  forget  Audrey's 

19  name.   This  was  Audrey,  Harvey  Pitt's  partner.   I'm 

20  sure  her  name  is  in  the  record. 

21  But  that's  the  only  other  time.    That  was 

22  probably  before  the  special  counsel  ~  Fiske  had 
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1  completed  the  investigation.   That  was  the  only  other 

2  time  I  recall  Mr.  Foreman's  involvement. 

3  Q      How  much  contact  did  you  have  with  Mr. 

4  Foreman  during  July  of  '94? 

5  A      Practically  none.    Mr.  Foreman  was  going  to 

6  be  a  witness  before  the  committee  in  the  Senate,  and 

7  once  I  became  a  possibility,  we  built  a  wall  between 

8  the  team  or  at  least  between  some  people  on  the  team 

9  and  the  witnesses. 

10  Q      How  is  that  wall  constructed?  What  did  it 

1 1  consist  of? 

12  A      It  was  understood  that  we  did  not  talk 

13  about  the  matter  in  the  presence  of  witnesses. 

14  Q      Any  formal  documents  created  to  establish  a 

15  wall? 

16  A      Not  that  I'm  aware  of. 

17  Q      You  said  that  some  of  the  people  were 

18  walled  off.    Were  some  people  not  walled  off? 

19  A      I'm  sorry.    Did  I  say  some  of  the  people 

20  were  walled  off? 

21  Q      I  believe  so.    You  weren't  inclusive  of 

22  everyone. 


1  A      Well,  I  didn't  intend  to  be.   All  of  the 

2  witnesses  were  walled  off  from  all  of  the  five  people 

3  on  the  team. 

4  Q      The  Secretary  was  going  to  be  a  fact 

5  witness.    Is  that  right? 

6  A      That's  right.    But  he  was  not  walled  off 

7  from  the  team.    We  were  preparing  the  Secretary's 

8  testimony. 

9  Q      So  it  was  with  the  exception  of  the 

10  Secretary? 

1 1  A      With  the  exception  of  the  Secretary.  That 

12  was  my  understanding. 

13  Q      You  said  you  first  saw  the  transcripts 

14  around  the  20  of  July,  you  think? 

15  A      Probably  right  around  that  date. 

16  Q      Could  it  have  been  earlier? 

17  A      It  could  have  been. 

1 8  Q      Did  you  see  them  as  soon  as  they  were 

19  received  by  your  office? 

20  A      I  don't  know. 

21  Q      Was  these  ~  were  these  documents  that  you 

22  were  anxious  to  get  to  help  you  in  your  preparation? 


46 


7185 


47 

1  A      No,  not  necessarily. 

2  Q      Do  you  know  if  before  the  20th  if  more  than 

3  one  request  had  gone  the  Inspector  General's  office 

4  to  receive  copies  of  the  transcripts? 

5  A      I  have  no  idea. 

6  Q      Do  you  know  when  the  first  requests  were 

7  made? 

8  A      No,  I  don't. 

9  Q      Do  you  know  who  will  made  the  request,  and 

10  who  they  made  it  to? 

11  A      No,  I  don't. 

12  Q      Were  you  ever  told? 

13  A      No,  I  wasn't,  not  that  I  recall. 

14  Q      Other  than  the  review  that  you  conducted  of 

15  the  transcripts,  which  involved  preparing  summaries 

16  of  the  transcripts,  did  you  conduct  any  other  type  of 

17  review  of  the  transcripts? 

18  A      None  other  than  being  a  participant  for,  at 

19  least,  part  of  the  meeting  that  I  mentioned  that 

20  Mr  --  when  all  of  people  who  reviewed  transcripts  met 

21  together,  I  was  at  that  meeting,  at  part  of  the 

22  meeting.    I  wasn't  at  the  entire  meeting. 
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1  So  1  heard  other  people  report  on  their 

2  summaries. 

3  Q      Was  that  the  sole  purpose  of  that  meeting, 

4  to  discuss  the  summaries,  or  were  there  the  other 

5  things  discussed? 

6  A      As  far  as  I  know,  that  was  the  only  thing 

7  discussed. 

8  Q      And  you  believe  that  occurred  the  week  of 

9  the  25th,  is  that  correct,  or  thereafter,  soon 

10  thereafter? 

1 1  A      Yes.    It  could  have  been  the  following 

12  week,  though. 

13  Q      Did  you  ever  receive  a  copy  of  a  draft 

14  report  prepared  by  the  joint  IG  investigation? 

15  A      I  received  a  draft  chronology. 

16  Q      When  did  you  receive  that? 

17  A      I  don't  recall  the  exact  date. 

18  Q      Did  you  receive  it  -- 

19  A      My  understanding  was  that  it  was  ~  my 

20  understanding  when  I  received  it  was  that  it  had  just 

2 1  been  prepared.   In  other  words,  it  was  - 

22  Q      Hot  off  the  press? 
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1  A      ~  hot  off  the  press,  as  they  say. 

2  Q      Had  it  been  —  had  a  copy  been  delivered  to 

3  the  Secretary,  specifically? 

4  A      I  don't  know. 

5  Q      The  copy  of  the  draft  report  that  you 

6  received,  was  that  given  to  you  on  ~  to  receive  on 

7  behalf  of  the  Secretary? 

8  A      I  don't  know.    It  was  given  to  me  probably 

9  by  Mr.  McHale  to  review  against,  I  guess,  against 

10  transcripts,  summaries,  or  documents  to  review  it  for 

1 1  accuracy.  I  was  asked  to  review  it  for  accuracy. 

12  And  you  have  the  document  that  we  produced 

13  from  my  office  that  is  a  several-page  document  that 

14  has  the  suggested  changes. 

15  As  a  result,  that  was  partially  a  resuh  of 

16  my  review.   I  think  other  people  participated  in  the 

17  production  of  that  document  --  1  mean,  in  the 

18  preparation  of  that  document. 

19  Q      Do  you  know  how  many  people  participated? 

20  A      No,  I  don't.    I  had  completely  forgotten 

21  about  it  until  1  was  preparing  for  today's 

22  deposition.    I  only  remembered  it  when  I  saw  it. 


1  Q      So  there  are  various  people  from  the  Office 

2  of  General  Counsel  who  were  comparing  the  draft 

3  report  with  copies  of  the  transcripts  and  the 

4  summaries  and  other  documents  for  accuracy? 

5  A      I  think  it  is  more  accurate  to  say  there 

6  was  more  than  one  person. 

7  Q      More  than  one? 

8  A      I  wouldn't  say  there  were  various  persons. 

9  Q      Did  do  you  recall  whether  Peter  Rittling 

10  was  one  of  the  people? 

11  A      I  don't  recall. 

12  Q      1  would  like  to  show  you  a  document,  which 

13  bears  the  Bates  14934  through  14938. 

14  The  document  1  just  handed  you  is  entitled, 

15  Suggested  Revision  to  IG  Report.    It  has  numbered 

16  headings,  which  refer  to  page  numbers  and  then  a 

17  bunch  of  paragraphs  and  handwritten  notes.    Have  you 

18  seen  this  document  before? 

19  A      I  have  not  seen  this  exact  document.   I 

20  have  seen  a  typewritten  version  of  this,  or  I  have 

21  seen  the  typed  part  of  it  without  the  marginal 

22  comments. 
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1  Q      The  same  format? 

2  A      Yes.    Let  me  clarify  that.    I  have  seen  a 

3  document  similar  to  this  that  looks  like  this  without 

4  the  marginal  handwritten  notes.    I'm  not  certain 

5  whether  the  document  I  have  seen  is  exactly  the  same 

6  as  this  one.    It  is  the  same  style  and  format. 

7  Q      What  do  you  recognize  this  document  as 

8  being? 
A      It  appears  to  me  to  be  the  factual  - 

suggested  factual  corrections  to  the  IG  report  that  1 
mentioned  earlier  that  I  had  received--  I'm  sorry  — 
the  chronology.    I  had  received  the  IG  chronology, 
was  asked  to  review  it  and  see  if  there  were 
corrections  that  needed  to  be  made. 

This  appears  to  be  either  what  I  prepared 
or  part  of  ~  or  what  I  prepared  became  part  of  this. 
I'm  not  sure  which  it  is. 

Q      Do  you  recognize  the  handwriting  appears  on 
the  document? 
A      Yes,  I  do. 
Q      Whose  handwriting  is  that? 

A      Mr.  McHale's. 
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1  Q      Mr.  McHale  is  the  person  you  report  to. 

2  Right? 

3  A      That's  correct. 

4  Q      Just  for  clarity,  I  have  a  copy  of  a 

5  similar  document.    It  is  Bates  stamp  14931  to  014933, 

6  which  appears  to  be  a  later  draft  that  incorporates 

7  the  edits  of  -  or  at  least  some  of  the  edits  of  the 

8  one  I  just  showed  you. 
MS.  KAPLAN:     In  fairness  to  Mr.  Dougherty, 

you're  saying  it  appears  to  be  a  later  draft? 

MR.  O'CALLAGHAN:     I'll  ask  him. 
MS.  KAPLAN:     With  the  pages  -  it  is  very 
hard  without  comparing  these  line-for-line  to  know 
whether  it  contains  those  changes. 
BY  MR.  O'CALLAGHAN: 
Q      I'm  not  going  to  ask  you  what  changes  were 
made;  what  ones  were  weren't  made.   But  the  document 
I  just  showed  you  beginning  with  14931,  is  that  an 
edition  of  suggested  edits  that  were  drafted  by  you 
or  someone  in  your  office? 

A      Can  you  restate  the  question? 

Q      Sure.    Is  this  14931  through  14933  a  copy 
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1  of  a  draft  that  —  of  a  suggested  edits  were  prepared 

2  by  you  or  people  in  your  office? 

3  A      It  appears  to  be.    In  style  and  format,  it 

4  appears  to  be  similar  to  what  14934  through  14938  is, 

5  but  I  don't  know  whether  it  is  ~  it  is  clearly  not 

6  exactly  the  same. 

7  Q      Did  your  office  ever  provide  suggested 

8  edits  to  the  IG's  office  on  the  draft  report? 

9  A      I  don't  know.    But  could  you  rephrase  that 

10  question,  however?   I  don't  know  what  you  mean  by  my 

1 1  office. 

12  Q      Well,  let's  start  with  anyone  on  the  team 

13  that  was  working  preparing  the  Secretary? 

14  A      Oh,  I  wasn't  sure  what  you  meant.    I  don't 

15  know. 

16  Q      Do  you  know  if  anyone  ever  provided  the  IGs 

17  with  a  copy  of  edits  prepared  by  the  team? 

18  A      No,  I  don't  know. 

19  Q      What  was  your  understanding  of  the  purpose 

20  of  you  and  others  reviewing  the  transcripts  and  the 

21  draft  report  to  make  suggested  edits.    Who  were  they 

22  intended  for? 
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1  A      My  recollection  of  the  event  was  that  I  was 

2  asked  to  review  the  chronology,  point  out  any  errors, 

3  and  write  those  up  and  give  them  to  Mr.  McHale. 

4  Q      Were  you  ever  informed  of  what  purpose  you 

5  were  doing  this  for? 

6  A      No. 

7  Q      Were  you  told  it  was  going  to  be  used  to 

8  brief  the  Secretary? 

9  A      No. 

10  Q      Were  you  ever  curious  as  to  why  you  were 

1 1  being  asked  to  do  it? 

12  A      Not  really.   This  was  a  very  busy  time. 

13  There  were  many,  many  documents  around  and  hearings 

14  beginning  to  begin.    We  worked  seven  days  a  week. 

15  Something  that  needed  to  be  done,  needed  to  be  done. 

16  We  did  it,  moved  on. 

17  Q      You  weren't  told  who  the  end  user  was  for 

18  this  document? 

19  A      I  don't  recall  ever  being  told. 

20  Q      Were  you  ever  told  that  the  document  or  the 

21  suggested  edits  were  requested  by  anyone  working  in 

22  connection  the  investigation? 
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1  A      No,  I  was  never  told  that. 

2  Q      Were  you  ever  told  that  Francine  Kemer  had 

3  requested  suggested  edits  to  the  draft? 

4  A      I  don't  recall  being  told  that. 

5  Q      Do  you  know  who  Francine  Kemer  is? 

6  A      Yes,  I  do. 

7  Q      Who  is  she? 

8  A      Ms.  Kemer  is  an  attorney  in  the  legal 
division  of  the  Department  of  Treasury.   She's 
assigned  to  the  financial  crimes  network  center,  I 
believe  it  is  the  FINCNC  (ck). 

Q      What  was  her  position  during  March  through 
August  1994? 

A      At  some  point  during  that  time,  and  I  don't 
know  how  much  of  the  time,  she  was  general  counsel  to 
the  inspector  general  of  Treasury.   She  may  have  been 
in  an  active  position.    I'm  not  aware. 

Q      Did  you  have  any  contact  with  her  during 
this  time  period? 

A      The  March  - 

Q      The  March  through  August  time  period? 

A      I  had  one  contact,  one  official  contact 
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1  with  her  that  1  know  of  that  I  can  recall  during  that 

2  time  period. 

3  Q      What  was  that? 

4  A      It  was  on  July  30,  the  day  that  the  OGE 

5  report  was  supposed  to  be  delivered  to  Secretary 

6  Benson.    It  was  a  Saturday. 

7  Ms.  Kemer  had  come  by  the  Department  from 

8  her  home,  I  understand.   She  told  me  she  had  come 
from  home  to  get  a  copy  of  the  OGE  report. 

It  wasn't  available  while  she  was  there. 
She  saw  me  in  the  hallway  and  asked  me  if  I  would  -- 
when  it  came  in,  if  I  would  make  a  copy  for  her  and 
leave  it  with  the  --  leave  it  at  the  guards'  desk  and 
call  her  and  leave  a  message  on  her  answering  machine 
to  pick  it  up. 

As  it  tums  out,  the  guards'  desk  did  not 
want  to  take  possession  of  it  when  we  obtained  it,  so 
I  called  her  and  left  a  message  on  the  machine  that 
it  would  be  in  my  office  and  to  go  get  the  guard  to 
unlock  the  door  for  her. 

That  was  the  OGE  report  on  the  30th  of 
July. 
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1  Q      You  said  earlier  you  became  aware  that  the 

2  RTC  concerns  about  release  of  confidential 

3  information  ~ 

4  A      No.    Let  me  clarify.   What  I  said  was  that 

5  I  was  aware  that  the  RTC  was  concerned  that  Treasury 

6  might  release  information  that  belonged  to  RTC,  and 

7  it  was  up  ~  their  concern  was  that  RTC  should  make 

8  the  decisions  as  to  what  information  was  released. 

9  Q      With  regard  to  your  offices,  your  ~  with 

10  regard  to  your  receipt  and  the  people  you  were 

1 1  working  with,  the  team,  receipt  of  the  transcripts, 

12  do  you  know  if  RTC  was  ever  consulted  before  they 

13  were  given  to  the  team? 

14  A      I  don't  know. 

15  Q      Did  you  make  any  inquiries  after  you  got 

16  the  transcripts  as  to  whether  they  had  been 

17  consulted? 

18  A      1  don't  recall  making  any. 

19  Q      Did  you  know  you  were  going  to  receive 

20  transcripts  before  you  actually  got  them? 

21  A      1  don't  think  1  knew,  no. 

22 Q      Nobody  told  you  that  you  were  going  to  be 
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1  getting  transcripts? 

2  A      I  don't  recall  anybody  saying  that.   At 

3  that  point,  another  piece  of  paper  coming  in  the  door 

4  was  not  something  1  welcomed,  regardless  of  its 

5  content. 

6  Q      You  reviewed  a  number  of  the  transcripts. 

7  Is  that  right? 

8  A      I  reviewed,  to  the  best  of  my  recollection, 

9  Mr.  Steiner's,  Mr.  Foreman's,  and  Ms.  and  Hanson's. 

10  Q      How  about  when  preparing  the  suggested 

1 1  edits,  did  you  just  review  those  three,  or  did  you 

12  review  more? 

13  A      I  don't  recall.   It  is  likely  that  I  would 

14  have  looked  in  a  transcript  for  a  ~  for  a  proper 

15  citation  to  a  page.   That  is  to  say  if  the  draft 

16  chronology  said  that  somebody  said  something  on  page 

17  12  of  their  deposition,  1  would  look  on  page  12  to 

18  see  if  that  statement  was  there. 

19  Q      When  you  reviewed  the  transcripts,  after 

20  you  reviewed  them,  were  you  aware  that  there  was 

21  non-public,  confidential  RTC  information  in  some  of 

22  the  transcripts  with  regard  to  the  criminal 
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1  referrals? 

2  A      No,  I  was  not  aware  of  any  non-public 

3  information  in  the  transcripts. 

4  Q      Have  you  since  learned  there  was? 

5  A      1  have  since  ~  1  recall,  probably  from  the 

6  hearings  last  August,  the  allegation  being  made 

7  that  ~  by  RTC  that  there  were  ~  that  there  was 

8  non-public  information  in  the  transcripts. 
Q      Have  you  had  any  discussions  with  anyone  at 

Treasury  about  that  issue? 
A      No,  1  have  not. 

Q      Has  Mr.  Schmalzbach  brought  it  up  with  you 
are  Mr.  McHale  or  anyone? 
A      No. 

MR.  O'CALLAGHAN:     Off  the  record. 
(Thereupon,  a  discussion  was  held  off  the 
record.) 

MR.  O'CALLAGHAN:     Back  on  the  record. 
Q      I  show  you  a  document  with  Bates  stamps 
015286  through  015291. 

And  it  is  looks  like  a  summary  of  ~  it 

says.  Summary  of  Jean  Hanson's  IG  statement.  Part  1, 

60 

1  and  later  on,  dated  July  1 1,  1994.    Then  on  Bates 

2  stamp  015289,  beginning  middle  of  the  page  has  a 

3  heading,  Jean  Hanson,  Part  2,  July  15,  1994. 

4  Take  a  look  at  that.    Let  me  know  when  you 

5  have  had  a  chance  to  review  it. 
6 

7 
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1  6:00  p.m. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Are  the  ~  the  document  I  just  handed  to 

4  you,  is  that  a  document  you  produced,  created? 

5  A      It  appears  in  style  and  format  to  be 

6  similar  to  the  document  that  I  produced  that  was  the 

7  summary  of  Jean  Hanson's  IG  statement. 

8  Q      Could  you  read  to  me  the  paragraph  which 

9  begins  with  the  number  30? 

10  A      Do  you  want  me  to  read  it  out  loud? 

1 1  Q      No.    Just  review  it,  and  I'll  ask  you  a 

12  question  about  it. 

13  After  reading  that  document,  does  that 

14  refresh  your  recollection  as  to  whether  any 

15  confidential  RTC  information  with  regard  to  criminal 

16  referrals  were  contained  in  any  summaries? 

17  A      No,  it  doesn't  at  all. 

18  Q      Have  you  ever  been  advised  to  what  the  RTC 

19  considered  to  be  ~  let  me  rephrase  ~  withdraw  that. 

20  Have  you  ever  been  told  ~  have  you  ever 
21 

22 
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1  learned  what  has  been  identified  as  confidential  RTC 

2  information  that  was  contained  in  the  transcripts? 

3  MS.  KAPLAN:     Identified  by  whom? 

4  MR.  O'CALLAGHAN:     Identified  by  anybody, 

5  first,  then  I'll  ask  more  specifically. 

6  THE  WITNESS:     Yes.    I  have  learned  what 

7  the  RTC  had  identified  in  some  transcripts  -  what 

8  the  RTC  had  identified  in  certain  transcripts  that 

9  they  considered  to  be  confidential,  non-public 

10  information. 

1 1  Q      How  did  you  learn  that? 

12  A      1  don't  recall.   Somebody  pointed  out  to  me 

13  that  the  redactions  —  somebody  pointed  out  to  me  in 

14  one  or  two  transcripts  that  RT  —  and  told  me  that 

15  RTC  had  redacted  the  number  9  in  a  few  paragraphs  in 

16  some  transcripts. 

17  1  don't  recall  who  told  me  that. 

18  Q      Do  you  know  if  —  were  you  aware,  without 

19  discussing  the  substance  of  the  redactions,  or  any 

20  other  redactions  that  were  made  to  transcripts, 

21  whether  the  information  was  limited  to  ~ 

22  A      I'm  aware  that  there  were  other  redactions, 
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1  because  I  have  seen  the  redacted  transcripts,  and 

2  they  were  at  least  a  partial  line  that  would  be 

3  constitute  more  than  the  word  9  out  of  them. 

4  I  don't  recall  what  is  behind  this. 

5  Q      Referring  to  the  document  I  just  showed  you 

6  and  the  paragraph  with  number  30,  do  you  recognize 

7  any  of  the  information  contained  in  that  paragraph  as 

8  information  that  was  redacted  from  the  transcripts  by 
the  RTC? 

A      No,  I  don't,  other  than  the  number  9. 

Q      Did  Treasury  ever  provide  the  White  House 
with  copies  of  the  transcripts  in  its  possession? 

A      Yes. 

Q      When  did  that  occur? 

A      To  the  best  of  my  recollection,  it  was  on 
Saturday,  July  23. 

Q      Were  you  at  work  on  the  23rd? 

A      Yes,  I  was. 

Q      Had  you  heard  at  any  time  prior  to  the  23rd 
that  the  transcripts  were  had  been  requested  by  the 
White  House? 

A      1  don't  recall  having  heard  that. 


1  Q      Did  anyone  relate  to  you  any  conversations 

2  they  had  with  the  White  House  people  where  they  said 

3  they  had  been  asked  for  copies  of  transcripts 

4  earlier? 

5  A      I  was  given  a  copy  of  a  letter  to  Jane 

6  Sherburne  that,  I  guess,  kind  of  transmitted  the 

7  transcripts,  and  it  is  in  the  record.   1  believe  that 

8  if  I  saw  that,  I  might  be  able  to  refresh  my 
recollection  about  what  I  knew. 

Q      I  might  have  a  copy  of  it.    I  just  handed 
you  a  one-page  document.  Bates  stamp  6877,  July  23, 
1994,  a  letter  to  Jane  Sherburne,  which  I  believe  is 
misspelled,  and  signed  by  Stephan  McHale. 

A      In  preparing  for  this  deposition,  I 
reviewed  this  document  and  concluded  that  the  prior 
discussion  referred  to  in  paragraph  2  was  prior  to 
July  23,  1994. 

Q      And  how  did  you  come  to  that  conclusion? 
Were  you  told  about  a  discussion  prior  to  the  23rd, 
or  did  you  hear  later  about  it? 

A      No.    I  —  just  in  reading  the  letter,  it 
seemed  to  me  that  there  had  been  a  prior  discussion. 
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1  and  it  didn't  seem  to  me  there  was  probably  an 

2  opportunity  to  have  had  all  of  that  discussion  on  the 

3  23rd. 

4  Q      Why  do  you  say  that? 

5  A      These  kinds  of  decisions  were  usually  made 

6  at  fairly  high  levels,  and  ~ 

7  Q      So  you  don't  think  this  is  just  — 

8  A      I  don't  think  this  would  have  been 

9  something  that  could  have  been  together  ~  this  was 

10  an  agreement  that  could  have  been  put  together  on  a 

1 1  Saturday. 

12  Q      So  it  wouldn't  have  just  been  a 

13  conversation  between  Mr.  McHale  and  Ms.  Sherburne  to 

14  decide  to  make  this  transfer? 

15  MS.  KAPLAN:     Can  1  ask  him  if  he  knows 

16  that? 

17  MR.  O'CALLAGHAN:     Sure. 

18  THE  WITNESS:     I'm  sorry. 

19  MS.  KAPLAN:      I'm  asking  if  you  know 

20  that  - 

21  THE  WITNESS:     Do  I  know  what? 

22 MS.  KAPLAN:     -  or  if  your  - 


1  MR.  O'CALLAGHAN:     I  can  withdraw  the 

2  question.    We  can  get  there  another  way. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Let  me  just  --  I'm  going  to  back  you  up  a 

5  little  bit  and  ask  you,  have  you  —  did  you  see 

6  drafts  of  this  document  prior  to  July  23? 

7  A      I  don't  recall  ever  seeing  it. 

8  Q      Did  Mr.  McHale  ever  tell  you  that  he  had 

9  created  a  draft  before  the  23rd? 

10  A      I  don't  recall  ever  hearing  that. 

1 1  Q      How  about  Mr.  McNamara,  did  he  ever  talk 

12  about  drafts  of  the  letter? 

13  A      About  drafts  of  this  letter? 

14  Q      Correct. 

15  A      No,  not  that  I  recall. 

16  Q      Did  you  hear  on  the  23rd  that  a  request  had 

17  been  made  by  the  White  House  for  copies  of  the 

18  transcripts? 

19  A      Yes,  I  did. 

20  Q      When  did  you  first  hear  that? 

21  A      I'm  not  sure  what  time  of  day  it  was. 

22  Q      What  time  did  you  get  in  the  office  that 
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1  day? 

2  A      I  probably  wandered  in  around  9:30  or 

3  10:00. 

4  Q      Wandered  in  around  9:30  or  10:00  Saturday 

5  is  not  too  bad. 

6  A      It  was  those  days. 

7  Q      Do  you  recall  how  soon  after  when  you 

8  arrived  in  the  office  that  you  heard  that  the  White 

9  House  had  requested  copies  of  transcripts? 

10  A      No,  I  don't  recall  how  soon  it  was. 

1 1  Q      What  is  your  recollection  of  finding  out 
about  that  the  White  House  had  requested  copies  of 
transcripts? 

A      My  ~  the  best  of  my  recollection,  at  some 
point  that  day  Mr.  McHale  asked  me  to  contact 
somebody  in  White  House  counsel's  office,  and  I  don't 
recall  who  it  was,  and  to  make  arrangements  to 
deliver  the  transcripts  to  her. 

Q      So  the  first  you  heard  of  it  was  when  you 
were  asked  to  arrange  for  the  transfer? 

A      The  first  1  recall  hearing  of  it. 

Q      Was  there  a  specific  person  you  normally 
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1  contacted  at  the  White  House  counsel's  office  that 

2  had  you  more  dealings  with? 

3  A      Not  particularly  —  I  didn't  have  very  many 

4  dealings,  and  so  —  no,  1  don't  ~  probably  ~  no. 

5  No,  I  can't  say  who  it  was. 

6  1  can  say  that  I  did  not  typically  talk 

7  directly  to  Jean  nor  did  I  talk  the  Mr.  Cutler. 

8  Q      What  did  you  do  after  he  asked  you  to 
contact  someone  in  the  White  House's  counsel  office 
to  arrange  the  delivery? 

A      I  called  whoever  it  was  that  he  had 
suggested. 

Q      Do  you  recall  if  it  was  in  the  afternoon, 
at  night? 

A      Afternoon.    My  best  ~  to  the  best  of  my 
recollection,  it  was  in  the  afternoon. 

Q      Any  specific  reason  why  you  think  it  was 
the  afternoon? 

A      Given  the  time  1  recall  arriving  at  the 
office,  the  other  things  that  were  going  on,  I  mean, 
I  know  other  things  were  going  on  besides  that,  I'm 
sure  I  had  things  that  were  overdue  from  the  Friday 
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1  before,  and  it  would  have  been  the  afternoon. 

2  Yes.    It  would  have  been  the  afternoon 

3  based  on  that,  and  this  is  an  aspect  that  I  have 

4  previously  reviewed  rather  careftjlly  and  was  able  to 

5  reft-esh  my  recollection  to  remember  devices  to  cause 

6  me  to  reach  the  conclusion  that  it  was  sometime  in 

7  the  afternoon. 

8  Q      What  caused  you  to  refi^esh  your 

9  recollection  in  the  past? 

10  A      Well  --  I 

1 1  (Thereupon,  witness  conferred  with  counsel 

12  off  the  record.) 

13  BY  MR.  O'CALLAGHAN: 

14  Q      So  I  asked  you  how  had  you  come  to  a  ~ 

15  A      —to  refresh  my  recollection  earlier? 

16  Q      Yes. 

17  A      It  was  in  the  course  of  another 

18  investigation. 

19  Q      Earlier  that  day,  do  you  recall  what  you 

20  were  working  on  at  the  office? 

21  A      No,  I  don't. 

22 Q      Were  you  reviewing  transcripts? 
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1  A      I  don't  recall. 

2  Q      You  said  you  ~  after  you  received  the 

3  transcripts  in  and  around  the  20th,  you  thought  you 

4  might  have  worked  on  them  for  two  or  three  days  to  do 

5  summaries? 

6  A      The  summaries,  I  recall,  were  done  in  a 

7  fairly  short  period  of  time. 

8  Q      Were  they  done  by  this  time,  by  that 

9  Saturday? 

10  A      Saturday  the  23rd?   I  don't  think  they 

1 1  were.   In  preparation  for  this  deposition,  1  noticed 

12  one  document  that  was  produced  from  my  office  that 

13  was  dated  after  the  23rd.    In  fact,  1  believe  it  was 

14  the  Hanson  summary,  the  Hanson  transcript. 

15  Q      So  after  you  made  the  phone  call  to  the 

16  White  House  to  arrange  delivery,  what  happened  next? 

17  A      We  chose  a  convenient  time.   There  may  have 

18  been  some  period  of  time  that  passed.    1  don't 

19  recall.   But  subsequent  to  the  phone  call,  I  picked 

20  up  the  box  that  I  had  been  told  contained  the 

21  transcripts.   I  looked  in  the  box  just  to  make  sure 

22  it  contained  that  and  not  something  else,  and  it 
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1  appeared  to  contain  the  transcripts. 

2  I  carried  them  to  the  over  to  the  old 

3  executive  building,  the  15th  Street  entrance  —  I'm 

4  sorry,  the  17th  Street  entrance. 

5  Q      Did  the  box  contain  anything  other  than 

6  transcripts? 

7  A      Not  that  I'm  aware  of,  but  I  didn't  unpack 

8  the  box. 

9  Q      Where  was  the  box  located? 

10  A      It  was  on  the  floor  outside  my  office,  the 

1 1  outer  office  area. 

12  Q      You  described  your  outer  office  area 

13  earlier.   Is  does  that  have  a  locked  door  to  it,  or 

14  is  it  an  open  area  to  the  hallway? 

15  A      It  is  a  locked  door.    It  is  opened  when 

16  it's  occupied,  we  keep  the  door  open.   It  is  locked 

17  when  it  is  not  occupied. 

18  Q      How  many  people  share  that  open  area? 

19  A      We  have  four  attorneys,  a  paralegal,  and  a 

20  secretary.  Four  attorneys  and  paralegals  in  separate 

21  offices,  and  the  open  area  is  —  the  secretary  is 

22  there. 
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1  Q      This  box  contains  copies  of  the  transcripts 

2  that  was  in  ~ 

3  A      I  was  told  that  that's  what  was  in  the  box. 

4  Q      You  checked  it.    Right? 

5  A      I  just  opened  to  see  ~  that  based  in 

6  looking  at  the  documents  on  top  of  the  box,  that's 

7  what  they  were. 

8  Q      They  appeared  to  be  transcripts? 

9  A      They  appeared  to  be  the  transcripts. 

10  Q      Do  you  know  where  those  copies  came  from? 

11  A      No,  I  don't. 

12  Q      Were  they  produced  by  anyone  you  were 

13  working  with,  any  members  of  the  team? 

14  A      I  don't  know  where  they  were  produced  from. 

15  Q      Had  you  seen  that  box  there  before? 

16  A      To  the  best  of  my  recollection,  the  first 

1 7  time  I  saw  it  was  when  I  came  in  that  Saturday 

18  morning. 

19  Q      So  it  was  there  when  you  came  in? 

20  A      To  the  best  of  my  recollection. 

21  Q      Do  you  know  if  those  copies  were  made 

22  specifically  to  transfer  the  transcripts  to  the  White 
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1  House? 

2  A      No,  I  don't  know. 

3  Q      Have  you  ever  heard  that? 

4  A      No,  I  don't  recall  ever  hearing  that. 

5  Q      Do  you  recall  exactly  what  time  you  went 

6  over  to  the  White  House? 

7  A      I  don't  recall  exactly  what  time,  no. 

8  Q      Did  you  have  to  sign  in? 

9  A      No,  I  did  not.    We  made  an  arrangement 

10  whereby  the  recipient  --  the  recipient  would  meet  me. 

1 1  The  recipient  met  me  in  the  lobby  of  the  old 

12  executive  office  building.    I  never  went  into  the 

13  White  House  with  these  ~  on  any  matter  that  dealt 

14  with  this. 

15  But  I  met  her  in  the  lobby  of  the  old 

16  executive  office  building  on  the  public  side  of  the 

17  security  desk.    So  I  didn't  need  to  go  through 

18  security;  therefore,  1  didn't  need  to  sign  in. 

19  Q      There  is  a  lobby  on  the  17th  Street 

20  entrance? 

21  A      That's  right. 

22 Q      Did  you  have  to  sign  in  or  sign  out  a 
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1  Treasure  on  Saturday  when  you  came  in  and  out? 

2  A      No,  we  didn't. 

3  Q      Was  there  a  guard  on  duty? 

4  A      Yes,  there  was. 

5  Q      Secret  Service? 

6  A      Uniformed  Division,  Secret  Service. 

7  Correct. 

8  Q      Did  you  get  a  receipt  from  the  White  House? 

9  A      No,  I  did  not. 

10  Q      Who  met  you  at  the  door  to  receive  the 

1 1  boxes? 

12  A      The  person  I  talked  to  on  the  telephone,  to 

13  the  best  of  my  recollection. 

14  Q      You  don't  remember  who  that  is? 

15  A      No,  I  don't. 

16  Q      Do  you  know  if  it  was  a  man  or  woman? 

17  A      It  was  a  woman. 

18  Q      Do  you  know  what  color  hair  she  had  or  what 

19  she  was  wearing? 

20  A      It  was  a  Saturday,  and  I  recall  that  we 

21  were  all  --  it  was  a  hot  day  in  July.    We  were  all 

22  came  of  dressed  down. 
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1  I  don't  recall  what  color  hair  she  had,  no. 

2  Q      Was  anyone  with  her  when  she  came  and 

3  picked  them  up? 

4  A      Not  to  my  recollection. 

5  Q      How  heavy  was  the  box? 

6  A      It  wasn't  very  heavy.    I  mean,  it  wasn't 

7  difficult  to  carry  along  the  stretch  from  1 5th  street 

8  to  17th  Street. 

9  Q      It  was  hot  out  there.   Right? 

10  A      It  was  hot,  but  1  didn't  have  to  stop  and 

1 1  set  the  box  down.    She  was  able  to  pick  it  up  as  well 

12  when  I  got  there. 

13  Q      Were  you  told  that  that  contained  all  the 

14  transcripts  that  had  been  taken? 

15  A      No.    1  wasn't  told  anything  about  the 

16  details.    It  was,  this  is  --  these  are  the 

17  transcripts  that  we're  going  to  provide  the  White 

18  House. 

19  Q      Did  you  have  any  reaction  to  the  fact  that 

20  you  were  being  asked  to  deliver  the  transcripts  to 

21  the  White  House? 

22  A      No. 
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1  Q      You  said  earlier  you  were  aware  that  the 

2  RTC  was  concerned  about  Treasury  releasing 

3  information  they  considered  to  be  RTC  information. 

4  Was  there  any  consideration  given  to  whether  the 

5  transcripts  contain  RTC  information? 

6  A      1  don'^  know  if  there  was. 

7  Q      Were  you  involved  in  any  discussions  of 

8  that  matter? 
A      Not  that  1  recall. 
Q      Did  anyone  consult  with  the  RTC  before  the 

transcripts  were  handed  over  to  the  White  House? 

A      Not  that  1  know  about. 

Q      Was  Mr.  Foreman  consulted  about  this 
transfer  before  it  happened? 

A      Not  that  I'm  aware  of. 

Q      How  about  Ms.  Hanson? 

A      Not  that  I'm  aware  of. 

Q      Did  you  go  over  by  yourself  when  you  made 
the  delivery? 

A      Yes,  1  did. 

Q      1  would  like  to  turn  your  attention  to  the 
transmittal  letter  again  of  the  23rd.    You  said  -- 
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1  looking  at  the  second  paragraph,  you  said  that  was 

2  a  —  this  is,  I  believe,  a  discussion  or  process  you 

3  didn't  think  could  have  been  done  on  a  Saturday.   Is 

4  that  right? 

5  A      Couldn't  have  ~  that's  right.    I  don't 

6  think  that  a  discussion  of  that  nature  that  came  to 

7  that  conclusion  is  likely  to  have  come  out  of  the 

8  blue  on  a  Saturday  morning. 

9  Q      Are  you  aware  of  any  discussions  regarding 

10  any  restrictions  put  on  the  transcript  that  occurred 

1 1  before  the  23rd? 

12  A      No,  I'm  not.    I  drew  —  I  draw  that 

13  conclusion  only  from  my  general  knowledge  of  how 

14  decisions  are  made  in  the  Treasury  Department. 

15  Q      Did  ~  have  you  ever  learned  who  asked  for 

16  the  transcripts  from  the  White  House,  who  made  the 

1 7  request? 

18  A      I  have  been  told  it  was  Mr.  Cutler. 

19  Q      Who  were  you  told  by  that  —  excuse  me,  who 

20  told  you  that? 

21  A      Mr.  McHale. 

22  Q      When  did  he  tell  you  that? 
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1  A      I  don't  recall. 

2  Q      What  did  he  tell  you? 

3  A      What  —  I  don't  know  the  exact  -- 

4  Q      Did  he  say,  Cutler  asked  for  the 

5  transcripts  or  ~ 

6  A      I  don't  recall  the  exact  language,  only 

7  that  this  was  something  that  Mr.  Cutler  wanted. 

8  Q      Was  that  ~  did  he  tell  you  contemporaneous 

9  to  or  relatively  contemporaneously  to  when  you 

10  delivered  the  transcripts,  or  was  it  — 

1 1  A      Relatively  contemporaneous.   I  mean,  it 

12  wasn't  —  I  don't  recall  it  being  part  of  the 

13  direction  to  take  them  over  there. 

14  It  may  have  occurred  earlier  in  the  day. 

15  It  may  have  occurred  the  day  before.   It  may  have 

16  occurred  a  couple  days  later. 

17  Q      This  might  help  you  out.    Were  you 

1 8  surprised  that  you  were  being  asked  to  take  the 

19  transcripts  over,  or  had  you  had  an  idea  they  were 

20  going  to  go  over? 

21  A      I  didn't  have  any  idea  they  were  going  to 

22  go  over,  but  I  wasn't  surprised. 
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1  Q      Why  weren't  you  surprised? 

2  A      What  was  there  to  be  surprised  about? 

3  Q      You  saw  nothing  irregular  about  it? 

4  A      No. 

5  Q      Are  you  aware  of  any  discussions  that 

6  occurred  or  took  place  between  Mr.  Cutler  and 

7  Secretary  Benson  with  regard  to  transcripts? 

8  A  No. 
Q  Have  you  ever  been  told  about  any? 
A  No. 
Q  Has  anyone  ever  told  you  that  the  Secretary 

wanted  to  accommodate  Mr.  Cutler  in  his  request  for 
the  transcripts? 

A      I  don't  recall  that  anyone  has  ever  told  me 
that.    I  think  I  have  seen  it  written  some  place.   It 
might  be  written  in  this  letter.   I  don't  know. 

There  are  documents  ~  there  are  documents 
that  state  that  the  ~  that  Mr.  Cutler  wanted  to  take 
a  —  in  the  interest  of  time  and  resources,  wanted  to 
use  the  IG's  interview  deposition  or  the  IG's 
transcript  rather  than  conduct  his  own. 

There  are  documents  to  that  effect  that  I 


1  have  seen. 

2  Q      Were  you  aware  of  any  those  considerations 

3  that  were  going  on  during  March  through  August  of 

4  '94? 

5  A      Can  you  be  a  little  more  specific? 

6  Q      Sure.    Any  conversations  with  regard  to 

7  facilitating  either  the  White  House's  investigation 

8  or  the  IG's  investigation  to  the  sharing  of 
resources. 

A      Was  I  aware  of  any  conversations  about 
that  -- 

Q      Yes. 

A      ~  in  that  whole  period  of  time?   I'm  aware 
that  at  least  on  one  occasion  subsequent  to  the  ~  to 
Mr.  Fiske's  report,  there  were  ~  there  was  a 
discussion  at  fairly  high  levels  between  Mr.  Knight 
and  probably  Mr.  Cutler,  perhaps  Mr.  McClarty. 
I'm  not  sure  it  was  a  very  high  level.   I 
was  told  that  the  resolution  of  the  matter  of  the 
sharing  of  resources  would  be  determined  ~  would 
most  likely  be  determined  as  a  result  of  the 
conversation  between  Mr.  Cutler  and  Mr.  Benson. 
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1  I  don't  know  if  that  conversation  ever 

2  occurred,  but  I  was  told  that  that's  how  ~  that's 

3  how  it  might  happen. 

4  Q      Do  you  recall  what  particular  matters 

5  needed  to  be  resolved? 

6  A      No,  I  don't. 

7  Q      What  did  you  hear  about  this  conversation? 

8  A      I  heard  about  that  in  Mr.  McHale's  office, 

9  whether  he  specifically  was  talking  to  me  or  whether 

10  I  was  there  doing  other  things  ~  in  the 

1 1  conversation. 

12  Q      Do  you  recall  if  anyone  else  was  there? 

13  A      No,  I  don't. 

14  Q      Do  you  recall  whether  he  was  talking  to 

15  somebody  on  the  phone? 

16  A      I  don't  recall. 

17  Q      Have  you  heard  of  any  other  conversations 

18  on  the  subject? 

19  A      Could  you  be  a  little  more  ~ 

20  Q      Who  was  sharing  the  resources  in 

21  facilitating  each  other's  investigations? 

22 A      Conversations  between  -- 

1  Q      ~  between  anyone  on  this  subject  of  the 

2  White  House  and  IG  facilitating  each  other's 

3  investigations? 

4  A      Let  me  get  clear  what  you're  referring  to. 

5  You're  referring  to  the  White  House  and  the  IG's 

6  sharing  of  resources? 

7  Q      Correct. 

8  A      Oh.    Well,  let  me  correct  my  earlier 

9  statement  about  the  conversation  between  Mr.  Cutler 

10  and  Mr -- and  Secretary  Benson.    That  was  not  about 

1 1  the  IG  report.   That  was  about  the  document 

12  production  to  the  Senate. 

13  Q      Being  prepared  by  ~ 

14  A      1  prepared  ~  1  did  the  production  or  the 

15  team  did  the  production.    1  did  most  of  the  work  on 

16  it.    And  there  was  that  —  there  was  a  discussion 

17  subsequent  to  the  production  of  the  ~  to  the  Senate, 

18  there  was  a  discussion  in  Mr.  McHale's  office 

19  regarding  our  sharing  our  production  with  the  White 

20  House,  and  the  White  House  sharing  their  production 

21  with  us. 

22  And  the  upshot  of  that  conversation  was, 
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1  according  to  Mr.  McHale,  was  that  this  might  be 

2  resolved  by  Mr  -  in  effect,  he  said  this  may  be  -- 

3  have  to  be  resolved  by  Secretary  Benson  speaking  to 

4  Mr.  Cutler. 

5  Q      Do  you  know  if  it  ever  was  resolved  that 

6  way? 

7  A      No,  I  don't  know. 

8  Q      Was  it  eventually  resolved? 

9  A      It  was  eventually  resolved. 

10  Q      Did  the  ~  did  your  office  provide  any 

1 1  document  to  the  Treasury  IGs  to  help  assist  them  in 

12  their  investigation? 

13  A      Clarify  what  you  mean  by  my  office. 

14  Q      I'm  sorry.    Anyone  in  the  Office  of  General 

15  Counsel? 

16  A      Provide  information  to  the  IG? 

17  Q      Documents. 

18  A      Oh,  I  don't  know  for  sure.    I  don't  know 

19  whether  we  provided  any  documents. 

20  Q      Do  you  know  if  the  Office  of  General 

21  Counsel  provided  White  House  documents  to  the 

22  Inspector  Generals? 
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1  A      I  don't  know. 

2  Q      Do  you  know  if  ~  well,  the  IGs  made  a 

3  request  to  the  White  House.    Is  that  right? 

4  A      I  don't  know. 

5  Q      Do  you  know  if  documents  that  were 

6  requested  by  the  IGs  were  first  delivered  to  the 

7  Office  of  General  Counsel  and  then  transmitted  to  the 

8  Inspector  Generals? 

9  A      I  don't  know.    I  had  no  involvement  in  the 

10  IG  investigation. 

1 1  Q      Who  received  for  the  Office  of  General 

12  Counsel  in  preparation  for  the  hearings,  who  received 

13  the  White  House  production  in  connection  with  that? 

14  A      I  don't  know  who  received  it.    It  ended  up 

15  in  the  —  in  our  document  file. 

16  Q      The  group  you  were  working  with  had  control 

17  over  those  documents.    Is  that  right? 

18  A      That's  correct.   The  team  had  control  over 

19  those  documents. 

20  (Thereupon,  a  discussion  was  held  off  the 

21  record.) 

22  MR.  O'CALLAGHAN:     Back  on. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      With  regard  to  the  documents  that  were 

3  handed  over  to  the  White  House  on  the  23rd,  the 

4  documents  you  delivered,  what  was  the  process  of 

5  Treasury  that  allowed  those  transcripts  to  go  over? 

6  Who  was  involved  in  the  decision  making 

7  process  to  have  them  delivered  over? 

8  A      As  far  as  I  know,  that  was  the  decision  of 

9  the  more  senior  people  on  the  team. 

10  Q      Do  you  know  specifically  who  was  involved 

1 1  with  that? 

12  A      No,  I  don't  know. 

13  Q      Who  are  the  more  senior  people  on  the  team? 

14  A      Mr.  McNamara,  Mr.  Schmalzbach,  Mr.  McHale. 

15  Q      Who  did  they  consult  with? 

16  A      With  regard  to? 

17  Q      The  transfer  of  the  transcripts. 

18  A      I  don't  know. 

19  Q      Did  they  have  discussions  with  Mr.  Knight? 

20  A      I  don't  know. 

21  Q      Did  they  have  any  discussion  with  the 

22  inspector  general  for  Treasury? 
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1  A      I  don't  know. 

2  Q      Have  you  ever  heard  that? 

3  A      I  don't  recall  ever  hearing  that. 

4  Q      Did  you  have  any  contact  with  the  Treasury 

5  inspector  general  during  the  March,  August  time 

6  period? 

7  A      Other  than  the  ~  with  the  inspector 

8  general  himself,  the  acting  inspector  general,  Mr. 

9  Sesca  (ph)? 

10  Q      Yes. 

11  A      No. 

12  Q      You  have  already  testified  about  contacts 

13  with  Ms.  Kemer. 

14  A      That's  correct. 

15  Q      Did  you  have  any  contact  with  anyone  else 

16  involving  this  investigation? 

17  A      In  the  IG  investigation? 

18  Q      Correct. 

19  A      No. 

20  Q      Do  you  know  if  any  transcripts  were 

21  transferred  to  the  White  House  before  July  23,  1994? 

22  A      I  don't  know. 
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1  Q      Were  any  transcripts  transferred  ~ 

2  delivered  to  anyone  else  outside  the  Office  of 

3  General  Counsel? 

4  A      Yes.   The  transcripts  were  made  available 

5  to  counsel  for  private  counsel  for  Treasury  witnesses 

6  who  were  ~  Treasury  witnesses  who  had  chosen  to 

7  retain  counsel  rather  than  be  represented  by  Treasury 

8  counsel. 

9  Q      When  were  they  provided  with  copies  of 

10  transcripts? 

11  A      To  the  best  of  my  recollection,  it  was  the 

12  week  of  the  ~  the  week  following  the  23rd.    So  it 

13  would  have  been  like  the  25th,  sometime  during  that 

14  week. 

15  Q      Was  that  a  mass  distribution,  or  did  they 

16  go  out  at  different  times? 

17  A      No.    It  was  —  the  arrangement  was  that 

18  counsel  were  informed  that  they  could  --  they  could 

19  come  and  get  copies. 

20  Q      Come  pick  them  up? 

21  A      Come  pick  them  up.    They  needed  to  make 

22  arrangements  with  somebody  on  the  staff  to  do  so. 


1  And  they  would  send  a  messenger  over  or  something. 

2  I  didn't  handle  any  of  the  details  of  that. 

3  I  just  happen  to  know  that  was  the  arrangement.   I 

4  did  tell  a  few  ~  tell  at  least  one  private  counsel 

5  that  that  was  the  arrangement. 

6  Q      Were  copies  of  all  the  transcripts 

7  available  to  the  counsel  for  the  witnesses? 

8  A      I  don't  know. 

9  Q      Do  you  know  if  they  were  limited  in  how 

10  many  transcripts  they  were  allowed  to  look  at  or  take 

11  with  them? 

12  A      Not  that  I  know  of 

13  Q      When  I  say  how  many,  for  the  different 

14  witnesses'  transcripts  -- 

15  A      They  were  permitted -- they  were  given 

16  copies  of  transcripts  other  than  the  ~  other  than 

17  their  client's,  yes. 

1 8  Q      Who  coordinated  that  exchange? 

19  A      Well,  the  decisions  as  to  --  as  to  do  it  at 

20  all,  and  if  there  were  any  restrictions,  conditions, 

21  those  decisions  were  made  by  the  senior  people  on  the 

22  team. 
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1  The  actual  coordination  of  it,  the  logistic 

2  coordination,  was  done  by  me  and  Mr.  Rittling. 

3  Q      Were  any  restrictions  put  on  these 

4  transcripts? 

5  A      I'm  not  aware  of  any. 

6  MR.  O'CALLAGHAN:     I  have  no  further 

7  questions  at  this  time. 

8  EXAMINATION 

9  BY  MR.  SCHAUER: 

1 0  Q      Mr.  Dougherty,  it  is  not  my  intent  to  go 

1 1  over  anything  that  is  already  covered,  but  I'm 

12  following  up  some  things,  and  I  may  have  to  overlap  a 

13  bit  and  try  to  be  as  brief  as  possible. 

14  A      Okay. 

15  Q      You  testified  earlier  with  regard  to  the 

16  summaries  that  you  and  others  in  the  group  prepared. 

17  In  your  conversations  with  anyone  at  the  White  House 

18  counsel's  office,  did  you  ever  get  a  request  from 

19  them  that  those  summaries  be  sent  over? 

20  A      Not  that  I  recall. 

2 1  Q      Were  you  aware  that  they  were  aware  that 

22  those  summaries  existed? 


1  A      Yes,  I  was  aware  that  they  knew  those 

2  summaries  existed. 

3  Q      Did  you  have  an  understanding  of  how  it 

4  came  about  that  they  knew  that  they  existed? 

5  A      No. 

6  Q      I  want  to  show  you  a  document.   I  have  no 

7  belief  that  you  have  ever  seen  it,  but  I  just  wanted 

8  to  show  you  everything  we  have  with  regard  to  ~  not 

9  everything,  but  some  things  we  have  with  regard  to 

10  the  preparation  of  those  summaries  and  the  White 

1 1  House's  possession  thereof 

12  This  document  is  identified  is  as  S007112 

13  purporting  -- 

14  MS.  KAPLAN:     I'm  sorry,  S007  -- 

15  MR.  SCHAUER:     112. 

16  BY  MR.  SCHAUER: 

17  Q      —  purporting  to  be  to  be  a  handwritten 

18  note  from,  I  believe,  Sharon  Conaway  although  it  is 

19  marked  S  to  Jane,  I  believe  that  should  be  Jane 

20  Sherburne. 

2 1  Take  a  look  another  that.   Take  as  such 

22  time  as  you  would  like. 
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1  MR.  O'CALLAGHAN:     Counsel,  for  your 

2  assistance,  I  believe  also  that  Bate  stamp  follows 

3  the  fax  cover  sheet  and  the  deposition  summary  that 

4  we  referred  to  earlier  involving  Ms.  Conaway. 

5  MR.  SCHAUER:     Thanks. 

6  BY  MR.  SCHAUER: 

7  Q      Have  you  seen  that  document? 

8  A      No,  I  have  not. 

9  Q      Does  that  refresh  your  recollection  as  to 

10  any  of  the  matters  that  you  have  testified  to? 

1 1  A      No,  it  does  not. 

12  Q      Does  this  come  as  any  sort  of  surprise  to 

13  you? 

14  A      Does  what? 

15  Q      The  existence  of  this  memo? 

16  A      The  content  of  the  memo? 

17  Q      Right. 

18  A      Surprise  is  too  much  too  strong  of  a  term. 

19  It  doesn't  come  as  surprise,  but  it  is  not  something 

20  that  I  was  aware  of  before,  or  that  1  recall  I'm 

2 1  aware  of. 

22 Q      Thanks.    Moving  along,  1  want  to  focus  in 


1  on  your  role  in  reviewing  the  draft  report.   I 

2  believe  you  testified  earlier  that  you  reviewed  the 

3  chronology.   Is  that  correct? 

4  A      That's  correct. 

5  Q      Did  you  review  anything  else? 

6  A      No. 

7  Q      Only  the  chronology? 

8  A      That's  correct. 

9  Q      And  in  reviewing  it,  I  believe  you 

10  testified  that  you  reviewed  it  for  accuracy? 

1 1  A      That's  correct. 

12  Q      Was  there  any  other  reason  explained  to  you 

13  why  you  were  to  review  the  document? 

14  A      No,  there  wasn't. 

15  Q      Did  anyone  direct  you  that  in  the  course  of 

16  your  review,  you  should  slant  the  ultimate  report  in 

17  a  particular  way? 

18  A      No. 

19  Q      And  when  you  say  it  was  to  review  for 

20  accuracy,  do  you  just  mean  cite  checks  and  ~ 

21  A      That's  correct.   To  review  for  —  I  don't 

22  think  I  used  the  term  accuracy  earlier,  but  if  1  did, 
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1  what  I  meant  was  accurate  authority.   That  is  to  say 

2  that  what  the  chronology  relied  on  ~  what  the 

3  chronology  claimed  to  have  relied  on,  it,  in  fact, 

4  relied  on  that  information. 

5  That  was  very  much  akin  to  cite  checking. 

6  Q      Just  to  be  clear,  you  weren't  in  any  sense 

7  reviewing  accuracy  of  the  underlying  sources? 

8  A      No,  I  was  not. 

9  MR.  O'CALLAGHAN:     Counsel,  could  you 

10  clarify  that  a  little  bit? 

1 1  BY  MR.  SCHAUER: 

12  Q      My  understanding  of  what  you  were  doing  was 

13  checking  to  make  sure  that  the  underlying  sources  of 

14  the  chronology  matched  the  chronology? 

15  A      That's  correct.   I  did  not  examine  the 

16  underlying  sources  for  this  accuracy. 

17  MR.  O'CALLAGHAN:     Are  you  are  referring  to 

1 8  the  transcripts? 

19  MR.  SCHAUER:     The  transcripts  are  -- 

20  THE  WITNESS:     I'm  not  sure  what  -  I  don't 

21  recall  what  all  the  underlying  sources  were.   There 

22  were  at  least  transcripts.   There  may  have  also  been 
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1  documents. 

2  MR.  O'CALLAGHAN:     That  was  the 

3  clarification  I  was  looking  for. 

4  MR.  SCHAUER:     Okay.    I'm  sorry. 

5  BY  MR.  SCHAUER: 

6  Q      I  show  you  a  document  which  you  testified 

7  about  earlier.   It  is  marked  6877,  a  letter  from 

8  Stephan  McHale  to  Jane  Sherburne,  which  it  has  been 

9  noted  Ms.  Sherburne's  is  misspelled. 

10  I  want  to  just  test  the  strength  of  your 

1 1  belief  that  the  language  in  the  second  paragraph 

12  which  says,  As  we  discussed,  would  refer  to  a 

13  discussion  that  took  place  prior  to  July  23  of  that 

14  day. 

15  A      Okay.    Let  me  clarify  what  --  a  couple  -- 

16  as  we  discussed  ~  what  1  —  what  I  think  that  meant 

17  was  not  simply  what  Mr.  McHale  and  Ms.  Sherburne  had 

18  discussed,  but  other  discussions  that  had  been  held 

19  by  people  in  the  Department  of  Treasury  prior  to  that 

20  day. 

21  So  I  recall  --  yes,  1  certainly  recall  that 

22  there  were  discussions  regarding  the  use  of  the  — 
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1  regarding  being  provided  tiie  transcripts  ~  being 

2  provided  them  and  the  use  thereof  prior  to  the  23rd. 

3  There  were  discussions  held  within  the 

4  Department  of  Treasury.    I'm  told  that  there  were.   I 

5  was  not  privy  to  any  of  them,  but  I'm  told  there 

6  were. 

7  And  that's  the  prior  discussions  that  I'm 

8  referring  to  here. 

9  Q      I  just  want  to  clarify  here.   Your 

10  testimony  is  that  you  were  told  that  there  were  prior 

1 1  discussions  within  the  Treasury  Department  regarding 

12  this  issue? 

13  A      That's  correct. 

14  Q      Can  you  recall  when  you  were  told  of  these 

15  discussions? 

16  A      Generally,  at  the  time  the  discussions  were 

17  about  to  be  held,  and  usually  that  was  the  case.   I 

18  might  be  in  a  meeting  working  on  a  document 

19  production.    Someone  would  have  to  leave  to  go  to  a 

20  meeting  on  something  else  and  say.  Would  you  continue 

21  to  work  on  this,  because  we're  going  to  be  discussing 

22  something  that  you're  not  working  on. 
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1  Q      So  do  you  have  a  specific  recollection  of  a 

2  conversation  in  which  you  were  told  that  people 

3  within  Treasury  were  discussing  the  issue  of 

4  transferring  the  transcripts  from  Treasury  to  the 

5  White  House  prior  to  July  23,  1994? 

6  A      I  couldn't  name  a  date  or  time  or  any  of 

7  the  individuals  involved  other  than  Mr.  McHale.  But 

8  I  have  ~  I  recall  that  prior  to  that  date  there 

9  were  —  I  was  told  that  there  were  discussions  about 

10  the  transcripts  and  their  use  by  private  counsel  and 

1 1  use  by  the  White  House. 

12  Those  discussions  were  sometime  prior  to 

13  that.    I  was  told  that  there  are  —  were  going  to 

14  discuss  this,  this  afternoon,  or  we  just  did  discuss 

15  this. 

16  Q      Do  you  have  any  specific  recollections  of 

17  being  told  that  the  White  House  was  requesting  these 

18  transcripts  prior  to  July  23rd? 

19  A      I  don't  have  any  specific  recollection  of 

20  that,  no. 

21  Q      Do  you  have  any  general  recollection? 

22  A      My  general  recollection  is  that  prior  to 
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1  the  23rd,  there  were  discussions,  because  there  are 

2  the  records  that  ~  you  have  the  records  ~  you  have 

3  in  your  possession,  there  are  records  that  indicate 

4  that  Mr.  Cutler,  in  the  interest  of  efficient 

5  resources,  wanted  to  use  the  IG's  resources  for  this 

6  purpose. 

7  I  also  have  a  general  recollection  --  I 

8  also  have  a  general  recollection  that  counsel  for  ~ 

9  privately  retained  counsel  for  Treasury  witnesses 

10  wanted  access  to  them  and  that  there  were  discussions 

1 1  about  that  prior  to  the  23rd. 

12  Q      About  access  for — 

13  A      Access  by  private  counsel. 

14  Q      ~  for  Treasury  witnesses? 

15  A      For  Treasury  witnesses,  right.    There  was  a 

16  three-part  —  my  part  was  a  three-part  ~  when  the 

17  team  was  preparing  Secretary  Benson  and,  in  fact, 

18  preparing  everybody  in  the  Treasury  to  testify  on 

19  behalf  of  the  department,  there  were  certain 

20  individuals  in  the  Treasury  Department  who  chose  to 

21  be  represented  by  private  counsel  rather  than 

22  Treasury  Department  counsel. 


1  Mr.  Cutler  was  representing  all  of  the 

2  employees  of  the  White  House.    So  we  had  those  three 

3  interests,  the  team,  the  private  counsel,  and  Mr. 

4  Cutler,  all  were  interested  in  some  way  or  another  in 

5  the  transcripts. 

6  Q      As  to  the  specifics  of  the  discussions 

7  between  people  in  the  White  House,  the  White  House 

8  counsel's  office,  and  people  in  the  Treasury,  do  you 

9  have  any  knowledge  of  the  discussions  that  went  on 

10  between  them  regarding  this  issue  or  regarding  the 

1 1  timing  of  this  issue? 

12  A      No,  I  don't. 

13  Q      And  just  to  clarify,  when  you  said  that  you 

14  believed  ~  when  you  talked  about  "as  we  discussed," 

15  your  reading  of  that  "as  we  discussed"  in  this 

16  document  6877,  is  discussions  that  not  only  took 

17  place  between  Jane  Sherburne  and  others  in  the  White 

18  House  counsel's  office  and  the  Treasury  Department, 

19  but  also  conversations  or  discussions  that  took  place 

20  between  and  amongst  people  within  the  Treasury 

21  Department? 

22  A      That's  correct.   That's  my  understanding  of 
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1  what  that  means. 

2  Q      Thank  you  very  much.   You  testified  earlier 

3  that  you  didn't  know  if  anyone  within  the  team  or 

4  within  Treasury  had  spoke  with  RTC  or  discussed  the 

5  RTC's  concern  about  handing  over  information  that  the 

6  RTC  considered  to  be  RTC  confidential  information. 

7  You  testified  that  you  didn't  know  of  any 

8  such  discussions.    Do  you  know  or  have  any  reason  to 

9  believe  that  such  discussions  didn't  take  place? 

10  A      I'm  sorry.    Would  you  rephrase  that? 

11  Q      I  guess  the  strength  of  your  answer  of  not 

12  knowing  is  what  I'm  trying  to  test  here. 

13  A      Of  not  knowing  about -- 

14  Q      Either  discussions  amongst  the  team  about 

15  the  RTC's  concern  or  discussions  with  people  at  the 

16  RTC  about  the  concern. 

17  You  testified  that  you  didn't  know  that 

18  such  discussions  took  place.   Is  that  you  didn't  know 

19  one  way  or  the  other,  or  you  don't  think  such 

20  discussions  — 

21  A      Oh,  I  don't  know  one  way  or  the  other.   The 

22  only  thing  that  I  do  know  is  that  -  and  I  have 
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1  testified  to  this  ~  that  I  knew  early  in  the  month, 

2  if  not  late  in  the  month,  it  would  be  late  in  June, 

3  that  the  RTC  had  a  strong,  for  lack  of  another  term, 

4  proprietary  interest  in  any  information  of  theirs. 

5  Not  that  ~  I  was  not  aware  of  anything 

6  that  the  RTC  had  identified  as  being  confidential  or 

7  non-public.    I  was  only  aware  that  the  RTC  considered 

8  any  of  their  information  to  be  their  information  and 

9  that  they  would  make  all  decisions  about  it,  not  the 

10  Treasury  Department. 

1 1  Subsequently,  as  I  also  testified  to, 

12  although  I'll  repeat  it  for  clarification  purposes, 

13  subsequently,  I  was  told  by  someone  else,  and  I  don't 

14  hope  who  it  was  that  the  -  that  all  ultimately  the 

15  information  that  RTC  insisted  on  being  redacted  from 

16  the  transcript  --  that  RTC  officials  redacted  from 

17  the  transcript  consisted  largely  of  the  number  9. 

18  MR.  SCHAUER:     I  have  nothing  ftirther. 

19  EXAMINATION 

20  BY  MR.  O'CALLAGHAN: 

21  Q      I  just  have  a  couple  more.    I  won't  keep 

22  you  here  too  much  longer.    We  were  discussing  earlier 
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1  about  suggested  edits  and  revisions  that  you  and 

2  other  people  put  together  to  ~  with  regard  to  the 

3  IG's  draft  report. 

4  And  you  said  you  didn't  know  if  those  edits 

5  were  given  to  the  IG's  office.    Is  that  right? 

6  A      That's  correct.   1  don't  know  what  happened 

7  to  them. 

8  Q      I  would  like  to  show  you  a  document  that  is 

9  Bates  stamped  01495,  looks  like  an  8.    Take  a  moment 

10  to  review  that.    Let  me  know  when  have  you  had  a 

1 1  chance  to  complete  your  review. 

12  (Pause.) 

13  BY  MR.  O'CALLAGHAN: 

14  Q      What  1  have  just  handed  you  an  is  a 

15  one-page  document  dated  July  29,  1994.    It  is  a 

16  memorandum  for  Kenneth  R.  Schmalzbach,  spelled 

17  S-C-H-M-A-L-Z-B-A-C-H,  from  R.  Peter  Rittling,  and 

18  the  subject  is  review  of  the  OlG's  final  chronology 

19  of  White  House  contacts. 

20  Have  you  ever  seen  this  document  before? 

21  A      I  don't  recall  ever  seeing  it  before. 

22 Q      Is  Peter  Rittling  one  of  the  people  who 
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1  worked  on  suggesting  edits  to  the  draft  chronology? 

2  A      As  far  as  1  know,  Mr.  Rittling  did  the  same 

3  kind  of  thing  that  I  just  recently  described  a  few 

4  minutes  ago  of  checking  authorities,  in  effect,  "cite 

5  checking." 

6  Q      I'm  just  going  to  read  you  a  section  here 

7  that  will  says,  The  OIG  incorporated  many  of  our 

8  recommended  changes  in  the  final  chronology.  Some  of 

9  the  recommended  changes  were  typographical  errors, 

10  and  some  were  substantive  changes. 

1 1  After  hearing  me  read  that  and  also  reading 

12  it,  does  that  refresh  your  recollection  as  to  whether 

13  you  ever  knew  the  IGs  were  being  given  a  ~  copies  of 

14  the  suggested  edits? 

15  A      No,  it  doesn't  refresh  my  recollection. 

16  Q      As  a  matter  of  fact,  you  don't  know  whether 

17  or  not  they  actually  used  any  of  the  edits  for  the 

1 8  reports.    Is  that  right? 

19  A      No.    1  have  no  independent  knowledge  of 

20  that. 

21  Q      Would  you  have  been  told  of  that,  that  that 

22  happened? 
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1  A      Before  ~  I  have  no  recollection  of  ever 

2  seeing  it  before  this. 

3  Q      Independent  of  that  document? 

4  A      Well,  independent  of  my  seeing  that 

5  document  today. 

6  Q      You  discussed  earlier  the  fact  that  counsel 

7  for  Treasury  witnesses  were  provided  with  copies  of 

8  transcripts  at  a  certain  point,  which  you  couldn't 

9  particularly  identify. 

1 0  Do  you  know  whether  counsel  to  Treasury 

1 1  witnesses  actually  received  transcripts  for  witnesses 

12  other  than  the  people  they  were  representing? 

13  A      To  the  best  of  my  recollection,  they  did 

14  receive  a  set  of  transcripts.    I  don't  know  whether 

15  it  was  a  complete  set. 

16  Q      Was  a  basic  set  put  together  for  the 

17  counsels  to  the  witnesses? 

18  A      That's  correct. 

19  Q      And  that's  what  was  distributed? 

20  A      That's  correct. 

21  MR.  O'CALLAGHAN:     1  have  no  further 

22  questions.   Thank  you. 
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1  (Thereupon,  the  deposition  was  concluded  at 

2  7:25  p.m.) 
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1  PROCEEDINGS 

2  Whereupon, 

3  THOMAS  MC  LARTY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  MR.  CHERTOFF:    Mr.  McLarty,  before  we 

7  begin,  1  would  like  to  just  make  some  preliminary 

8  observations  about  the  nature  of  these  proceedings. 

9  This  deposition  is  being  conducted  pursuant 

10  to  Senate  Resolution  120,  which  established  a  Special 

1 1  Committee  to  conduct  an  investigation  involving 

12  Whitewater  Development  Corporation  and  other  related 

13  matters.   You  are  testifying  in  this  deposition  in 

14  anticipation  of  public  hearings.    I  can't  tell  you 

15  now  whether  you're  going  to  be  called  at  public 

16  hearings  or  not.    What  I  can  tell  you  is  that  the 

17  deposition  will  be  held  committee  confidential  until 

18  the  hearings  begin,  at  which  point  some  or  all  of  the 

19  deposition  may  become  public.   And  in  any  event,  in 

20  due  course  1  think  the  deposition  will,  in  its 

21  entirety,  become  part  of  the  public  record. 

22 We're  going  to  proceed  by  way  of  asking  you 

1  a  series  of  questions  which  you  are  obliged  to  answer 

2  under  oath.    If  you  don't  understand  a  question, 

3  please  let  me  know  and  I'll  rephrase  it. 

4  If  you  need  a  break  either  to  consult  with 

5  your  attorney  or  for  some  other  reason,  let  me  know 

6  and  we'll  go  off  the  record. 

7  The  stenographer  is  going  to  prepare  a 

8  record  of  the  questions  and  answers  and  before  the 

9  hearing  begins,  you  will  receive  an  opportunity  to 

10  review  it  in  order  to  make  corrections.   1  think 

1 1  realistically  what  that  means  is  probably  just  about 

12  as  soon  as  it's  done,  we  will  contact  you  and  you 

13  will  be  able  to  come  in  and  look  at  it  and  make 

14  corrections. 

15  1  should  say  to  you,  if  you  make 

16  corrections  other  than  ministerial  or  clerical 

17  corrections,  that  in  itself  can  be  a  basis  to 

18  redepose  you.    If  you  are  called  to  testify,  you  will 

19  receive  a  copy  of  the  deposition  four  days  in  advance 

20  on  the  condition  that  you  agree  to  restrict  its  use 

21  to  yourself  and  your  attorneys. 

22  Now,  I  see  you're  represented  by 
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1  Mr.  Taylor.    He  obviously,  or  any  of  the  counsel 

2  here,  can  make  objections  for  the  record.   Please  let 

3  us  get  this  out  and  then  you  can  go  ahead  and  answer 

4  the  question. 

5  There  are  two  circumstances  under  which  you 

6  would  be  directed  not  to  answer  the  question.   One 

7  would  be  if  your  counsel  told  you  that  there  was  an 

8  issue  of  privilege  and  you  are  not  to  answer.   The 

9  second  would  be  if  there  was  an  objection  based  on 

10  the  scope  of  the  resolution.    In  either  event,  if 

1 1  such  an  objection  is  raised  and  an  instruction  is 

12  given  to  you,  let  us  try  to  resolve  it  on  the 

13  record.   If  we  can't  resolve  it,  then  don't  answer 

14  the  question  and  we'll  ultimately  take  it  to  the 

15  chairman,  who's  the  final  arbiter  of  objections. 

16  EXAMINATION 

17  BY  MR.  CHERTOFF: 

18  Q      Is  there  anything  about  the  observations 

19  I've  made  to  you  that  you  would  like  to  ask  me 

20  something  about? 

21  A      No,  I  believe  they're  clear. 

22 Q      I  would  like  to  direct  your  attention, 

1  Mr.  McLarty,  to  May  of  1993.    In  that  month,  did  you 

2  know  an  individual  by  the  name  of  Erskine  Bowles? 

3  A      I  did. 

4  Q      When  did  you  first  meet  Erskine  Bowles? 

5  A      I  met  Erskine  sometime  in  1992  when  he  came 

6  to  Little  Rock  on  behalf  of  President  Clinton. 

7  Q      And  in  what  capacity  was  he  in  Little  Rock? 

8  A      It  was  a  meeting,  and  I  can't  recall 

9  whether  it  was  before  Governor  Clinton  was  nominated 

10  or  not,  but  Mr.  Bowles  was  supportive  of  Bill 

1 1  Clinton's  candidacy  and  came  to  Little  Rock  for  a 

12  meeting  about  that  candidacy  for  President. 

13  Q      Did  he  have  a  position  in  the  campaign  in 

14  1992? 

15  A      I  was  not  part  of  the  campaign  so  I  don't 

16  know  the  answer  to  that  question.    He  was  supportive 

17  of  the  President,  but  I  don't  think  there  was  a 

18  formal  role  or  title,  but  I'm  not  sure  of  that. 

19  Q      Do  you  know  when  he  first  met  the 

20  President? 

21  A      No,  I  do  not. 

22  Q      Do  you  know  if  he  knew  the  President  before 
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1  the  campaign? 

2  A      It  was  my  impression  he  did,  but  I  don't 

3  know  when  they  met. 

4  Q      Other  than  that  encounter  in  Little  Rock, 

5  did  you  have  any  other  contact  with  Mr.  Bowles  in 

6  1992? 

7  A      Yes,  I  did.    He  asked  me  to  come  to 

8  North  Carolina  to  meet  with  a  group  of  supporters  and 
businesspeople,  Mr.  Bowles  is  from  the  business 
community,  quite  successful  in  that  regard,  and  after 
we  met  in  Little  Rock  at  the  meeting  I  noted,  he 
asked  me  to  come  to  North  Carolina  and  1  did  and 
spent  about  a  day  with  him. 

Q      Now,  when  did  you  first  become  aware  that 
Mr.  Bowles  was  being  considered  for  a  position  in  the 
Administration? 

A      Mr.  Bowles  expressed  an  interest  in  serving 
in  the  Administration,  and  1  was  aware  of  that 
sometime  after  the  election.   And  he  asked  to 
participate  in  the  economic  conference  which  was  to 
be  held  in  Little  Rock  in  December,  and  I  was 
supportive  of  his  involvement  in  that  economic 

1  conference. 

2  Q      Did  he  participate  in  that  conference? 

3  A      He  was  a  staff  person,  one  of  many  staff 

4  people  that  did  a  lot  of  the  work  on  the  conference, 

5  staff  work  on  the  conference. 

6  Q      What  was  the  next  step  that  you  were  aware 

7  of  in  his  becoming  an  appointee  to  the 

8  Administration? 
A      Mr.  Bowles  said  he  would  like  to  be  part  of 

the  Administration,  would  like  to  make  a 
contribution.    He  certainly  had  a  record  of  proven 
accomplishment  and  it  seemed  to  be  a  point  in  his 
career  when  this  was  a  fit  in  that  regard,  and 
ultimately  he  was  named  to  Small  Business 
Administration  by  the  President. 

Q      Do  you  know  how  that  particular  post  was 
selected  for  him? 

A      I  don't  recall  exactly  the  process. 
Mr.  Bowles  did  make  his  interest  known.    As  I  said, 
he  had  quite  a  proven  record  of  accomplishment  and 
distinction,  so  I  certainly  was  receptive  to  his 
serving,    ft  was  my  impression  the  President  was. 
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1  too,  and  many  other  people. 

2  There  were  a  number  of  possible  positions 

3  he  could  have  —  was  well  qualified  for,  and  this  was 

4  one  of  them.    I  don't  recall  the  exact  process.   As 

5  we  began  to  fill  out  the  Cabinet  and  other  related 

6  appointments,  Mr.  Bowles  was  considered  and 

7  ultimately  named. 

8  Q      Did  you  have  occasion  to  see  him  in 

9  Washington  after  he  was  nominated  for  the  position  of 

10  administrator  of  the  SB  A? 

1 1  A      Yes,  I  would  see  him  in  the  regular  course 

12  of  business  from  time  to  time. 

13  Q      Well,  I  want  to  focus  your  attention  on  the 

14  period  between  his  nomination  and  his  confirmation, 

15  which  I  believe  --  his  confirmation,  I  believe,  was 

16  on  or  about  May  6,  1993.    During  that  period  of  time 

17  when  he  was  in  Washington,  did  you  have  occasion  to 

18  see  him? 

19  A      I  don't  recall.   I  may  have  had  occasion. 

20  I  don't  recall  seeing  him  in  that  particular  time 

21  period  in  a  specific  way.    What  I  was  referring  to, 

22  once  he  was  confirmed  and  was  serving  as  SBA 

1  administrator  during  the  ordinary  course  of  business, 

2  I  would  see  him  once  or  twice  a  month. 

3  Q      Do  you  have  a  copy  or  did  you  bring  a  copy 

4  of  your  diary  with  you? 

5  A      I  believe  we  did. 

6  MS.  BERGER:    We  produced  records.   They 

7  were  produced. 

8  BY  MR.  CHERTOFF: 

9  Q      All  right.    I'll  get  it  from  them.    I  want 

10  to  direct  your  attention  again  in  the  period,  let's 

1 1  say  April/May  1993,  did  you  have  occasion  to  have 

12  dinner  with  Mr.  Bowles  during  that  time? 

13  A      No,  I  don't  believe  I  did. 

14  Q      Have  you  ever  had  dinner  with  Mr.  Bowles? 

15  A      Sometime  in  February  of  '94  when  this 

16  question  was  first  raised,  he  and  his  wife  attended  a 

17  dinner  party  that  my  wife  and  I  hosted  at  our  home 

18  for  several  other  couples. 

19  Q      Before  that  dinner  party,  you  have  no 

20  recollection  of  having  dinner  with  him? 

21  A      No,  I  do  not. 

22  Q      Did  you  have  lunch  with  him  during  the, 
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1  let's  say  spring  or  summer  of  1993? 

2  A      Mr.  Chertoff,  I  can't  honestly  say  whether 

3  Erskine  and  1  had  a  meal  together  or  not.    I've 

4  already  said  once  he  was  in  his  role  as  SBA 

5  administrator,  1  would  see  him  during  the  ordinary 

6  course  of  business,  and  on  occasion.   1  don't  recall 

7  having  a  meal  with  him. 

8  Q  In  -- 
A  Other  than  the  one  1  testified  to  earlier. 
Q  In  February? 
A  Yes. 
Q  Keeping  your  attention  focused  in  1993,  did 

you  have  occasion  to  have  discussion  with  Mr.  Bowles 
concerning  Capital  Management  or  David  Hale? 

A      No,  1  did  not. 

Q      Has  he  ever  mentioned  —  again,  1993,  did 
he  ever  mention  Capital  Management  or  David  Hale  to 
you? 

A      Mr.  Chertoff,  1  don't  recall  that  he  did, 
and  I  don't  believe  that  he  did. 

Q      Do  you  know  John  Spotila? 

A      No,  1  do  not. 


1  Q      He  was  general  counsel  of  the  SBA.    Does 

2  that  ring  a  bell? 

3  A      No,  sir,  it  -  I  accept  your  description  of 

4  his  responsibility,  but  I  don't  believe  I've  ever  met 

5  the  gentleman  you  referred  to. 

6  Q      In  1993,  when  is  the  first  time  you  heard  a 

7  mention  of  David  Hale  and/or  Capital  Management? 

8  A      I  believe  it  was  from  public  account, 
sometime  later  in  1993  at  the  time  period  you're 
referring  to.    1  don't  recall  the  specific  time 
frame. 

Q      Would  that  have  been  in  September  1993? 

A      Mr.  Chertoff,  I  honestly  don't  remember  the 
time  frame.   At  some  point,  Mr.  Hale's  involvement  in 
Capital  Management  became  public  record,  and  I 
believe  that  1  learned  of  it  on  or  about  that  time. 

Q  Do  you  remember  if  you  learned  about  it  in 
connection  with  stories  that  appeared  in  the  paper  in 
which  Mr.  Hale  made  certain  allegations  concerning 
Governor  Tucker  and  President  Clinton? 

A      Mr.  Chertoff,  I  honestly  don't  remember  the 
nature  of  the  stories  or  the  specific  allegations 
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1  that  were  made  in  the  story. 

2  MR.  CHERTOFF:    One  moment,  off  the  record. 

3  (Discussion  off  the  record.) 

4  BY  MR.  CHERTOFF: 

5  Q      Bacic  on  the  record. 

6  Directing  your  attention  to  the  summer  of 

7  1993,  did  you  have  a  conversation  with  William 

8  Kennedy  of  the  White  House  counsel's  office 

9  concerning  allegations  that  had  been  made  against 

10  President  Clinton  by  David  Hale? 

11  A      1  don't  recall  visiting  with  Mr.  Kennedy 

12  about  that  subject  matter. 

13  Q      Did  Mr.  Kennedy  ever  tell  you  he  had  talked 

14  to  David  Hale  about  allegations  ~  withdraw  the 

15  question. 

16  Did  Mr.  Kennedy  tell  you  that  he  had  ever 

17  spoken  to  David  Hale's  attorney  concerning  David  Hale 

18  and  possible  investigation  of  David  Hale? 

19  A      No,  I  don't  believe  Mr.  Kennedy  ever 

20  conveyed  that  information  to  me. 

21  Q      Did  Mr.  Lindsey  in  1993  have  any 

22  conversation  with  you  about  David  Hale  or  Capital 
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1  Management? 

2  A      I  don't  recall  that  he  did.    It's  possible, 

3  Mr.  Chertoff,  that  in  the  course  of  business  when  a 

4  specific  news  article  hit  or  something,  Mr.  Lindsey 

5  might  have  mentioned  that  or  I  might  have  inquired 

6  about  specific  facts  as  Mr.  Lindsey  had  been  part  of 

7  the  campaign  and  had  an  institutional  memory.    I 

8  honestly  don't  recall  that,  but  that  could  have 

9  occurred  in  the  ordinary  course  of  business. 

10  Q      Did  Mr.  Lindsey  have  responsibility  in  1993 

1 1  for  handling  matters  relating  to  allegations  about 

12  Whitewater  or  other  allegations  relating  to  things 

13  that  had  occurred  in  Arkansas  during  the  '80s? 

14  A      Not  direct  responsibility.   Those  matters 

15  generally  would  have  been  handled,  as  I  remember 

16  them,  out  of  the  White  House  counsel's  office,  but 

17  because  Mr.  Lindsey  worked  very  closely  with  the 

18  counsel's  office  and  is  now  formally  part  of  the 

19  counsel's  office,  he  is  an  attorney,  as  you  know,  by 

20  education  and  profession,  the  counsel's  office  may 

21  well  have  relied  on  him  and  involved  him  in  any  of 

22  these  matters  that  you  refer  to.    I  don't  know  the 
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1  specifics  there. 

2  My  recollection  is  that  counsel's  office 

3  dealt  with  these  kind  of  matters  and  may  well  have 

4  asked  Mr.  Lindsey  to  participate  but  I  don't  know  the 

5  level  of  detail  there. 

6  Q  Do  you  know  James  Blair? 

7  A  I  do  know  Mr.  Blair. 

8  Q  How  long  have  you  known  Mr.  Blair? 
A  Probably  close  to  20  years. 
Q  Did  you  have  occasion  in  1993  to  talk  to 

Mr.  Blair  about  either  James  McDougal  or  David  Hale? 

A      I  don't  recall  that  1  did. 

Q      Let  me  focus  you  more  specifically,  in  the 
fall  of  1993,  did  you  either  directly  or  indirectly 
have  any  communication  with  Mr.  Blair  concerning 
James  McDougal  and/or  David  Hale? 

A      Mr.  Chertoff,  I  don't  remember  any 
discussions  with  Mr.  Blair  about  Mr.  Hale.   1  think 
at  some  point,  but  I'm  not  sure  of  the  time  period,  I 
was  aware  that  Mr.  Blair  had  been  asked  to  do  some 
work  on  these  overall  matters  regarding  Whitewater 
and  Madison.    I  was  aware  of  that.   And  I  think  I  saw 


1  him  on  one  occasion  for,  oh,  a  period  of  less  than  10 

2  minutes  about  that. 

3  Q      Did  you  see  him  in  Arkansas  or  in 

4  Washington? 

5  A      I  believe  he  was  in  Washington.   I  was  not 

6  aware  he  was  in  fact  here,  and  I  happened  to  see 

7  him.    That  was  the  nature  of  the  conversation. 

8  Q      Did  this  occur  in  1993? 
A      I  honestly  do  not  remember  the  time  frame. 
Q      Is  there  anything  you  remember  about  the 

circumstances  of  the  meeting  that  would  help  us 
locate  when  in  time  it  occurred? 

A      No,  sir,  I  don't  believe  there  are.    1  just 
recall  what  I  have  just  testified  to,  that  at  some 
point,  I  believe  it  was  in  '93,  but  I'm  not 
absolutely  certain  of  that,  I  saw  Mr.  Blair  and  we 
exchanged  a  brief  conversation  and  it  was  my 
impression  he  was  working  on  some  of  these  matters. 

Q      Did  you  see  him  in  the  White  House? 

A      I  believe  he  was  in  the  White  House. 

Q      Was  he  in  the  White  House  to  see  you  or  did 
you  just  happen  to  encounter  him? 
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1  A      I  think  I  encountered  him.    He  was  not  in 

2  the  White  House  to  see  me. 

3  Q      Do  you  remember  who  he  was  there  to  see? 

4  A      No,  I  don't.    It  was  my  impression  he  was 

5  working  with  the  White  House  counsel's  office. 

6  Q      Where  did  you  actually  encounter  him? 

7  A      I  believe  it  was  in  the  hallway  in  the 

8  White  House. 

9  Q      Now,  if  I'm  not  mistaken,  the  White  House 

10  counsel's  office  is  on  the  second  floor;  correct? 

1 1  A      Actually  the  third  floor,  if  you  enter  in 

12  the  basement  and  first  floor  and  second  your  way,  or 

13  the  third  floor,  yes. 

14  Q      And  the  White  House  counsel's  office  is 

15  directly  above  the  office  that  you  occupied  when  you 

16  were  chief  of  staff;  correct? 

17  A      That's  correct. 

18  Q      Which  hallway  did  you  see  Mr.  Blair  in? 

19  Was  it  the  White  House  counsel's  office  hallway  or 

20  the  one  that  you  were  situated  in? 

21  A      I  think  it  was  actually  in  the  basement.   I 

22  think  I  actually  just  saw  him  in  the  hallway  of  the 
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1  basement. 

2  Q      What  do  you  recall  of  the  conversation  you 

3  had  with  Mr.  Blair? 

4  A      I've  really  related  about  what  I  remember 

5  it.    I  had  actually  forgotten  it  until  you  phrased 

6  the  question  as  you  did.    I  wanted  to  respond 

7  forthrightly  to  it. 

8  Q      Well,  again,  just  so  if  you  can  go  through 

9  it  again,  you  encountered  him  in  the  hallway.   Were 

10  you  surprised  to  see  him? 

11  A      He  had  been  to  Washington  on  a  number  of 

12  occasions  so  I  don't  think  I  was  surprised  to  see 

13  him.    And  we  exchanged  conversation.   I  think  I  asked 

14  him  what  he  was  working  on  or  what  he  was  doing  here, 

1 5  and  he  said  he  was  working  on  some  various  matters 

16  regarding  Madison  and  Whitewater  as  I  remember  it, 

17  and  that  was  about  the  extent  of  it.    I  don't  know 

18  the  time  period,  Mr.  Chertoff,  I  can't  pin  that  down. 

19  Q      Do  you  remember  if  it  was  when  you  were 

20  still  chief  of  staff? 

21  A      I  believe  it  was. 

22  Q      Did  you  have  any  conversation  with  anybody 
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1  after  that  in  which  they  mentioned  Mr.  Blair's  visit? 

2  A      1  don't  recall  that  1  had  any  conversation 

3  and  I  don't  remember  his  visit  being  mentioned  to  me. 

4  Q      Do  you  know  an  individual  by  the  name  of 

5  Sam  Heuer? 

6  MR.  TAYLOR:    Say  again,  please. 

7  BY  MR.  CHERTOFF: 

8  Q      Sam  Heuer,  H-e-u-e-r. 
A      1  don't  believe  I've  ever  met  Mr.  Heuer. 
Q      Do  you  know  who  he  is? 
A      He's  an  attorney  in  Arkansas. 
Q      Do  you  know  if  he  is  an  attorney  for 

anybody  in  particular? 

A      He  represented  one  of  the  parties  involved 
in  Whitewater  and  Madison,  and  I'm  not  sure  which 
party,  Mr.  Chertoff,  to  be  honest. 

Q      Now,  did  you  have  occasion  ~  let  me  direct 
your  attention  to  October  of  1993,  early  in  October 
when  Governor  Tucker  came  for  a  visit  up  in 
Washington.   Excuse  me  just  one  moment. 
(Discussion  off  the  record.) 
BY  MR.  CHERTOFF: 
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1  Q      Back  on  the  record. 

2  When  did  you  first  get  to  know  Governor 

3  Tucker? 

4  A      I  met  Governor  Tucker  when  he  was  a  law 

5  student  at  the  University  of  Arkansas,  after  he 

6  graduated  from  Harvard  and  I  was  an  undergraduate 

7  student  at  the  University  of  Arkansas.   That  was  in 

8  the  late  '60s. 
Q      When  you  were  in  private  business,  did 

Governor  Tucker  ever  represent  your  company? 

A      Didn't  represent  our  family  business  in  our 
ongoing  activities.   There  was  one  acquisition  that  I 
was  a  partner  in  with  several  other  partners,  that 
Governor  Tucker  represented  the  consortium,  as  I 
remember. 

Q      Did  you  —  let  me  focus  your  attention  back 
to  October  — 

A      Let  me  give  a  more  complete  answer,  just 
for  the  record.   Governor  Tucker  or  Mr.  Tucker  had 
done  work  for  Arklaw  prior  to  my  joining  the  company 
as  president  and  we  continued  to  use  his  services 
after  that.    He  was  one  of  many  attorneys  the  company 
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1  used. 

2  Q      Were  you  or  any  company  that  you  were 

3  affiliated  with  ever  involved  with  Mr.  Tucker  in  any 

4  business  transactions  other  than  his  representation 

5  as  a  lawyer? 

6  A      No,  it  was  just  that  one  time  he 

7  represented  the  group  that  made  this  one  acquisition 

8  but  no  business  transactions. 

9  Q      Directing  your  attention  to  early  October 

10  1993,  were  you  aware  of  the  fact  that  Governor  Tucker 

1 1  visited  with  the  President  during  that  period? 

12  A      Yes,  I  was. 

13  Q      Do  you  know  how  that  meeting  came  about? 

14  A      As  I  remember  it,  Governor  Tucker  requested 

15  the  meeting.   He  was  going  to  be  in  Washington,  as  I 

16  remember  it,  I  believe  for  some  other  type  of 

17  national  meeting.   I  don't  recall  the  specifics.   And 

18  we  put  it  on  the  schedule  as  we  normally  did  when 

19  governors  requested  such  a  meeting,  particularly  when 

20  they  were  going  to  be  in  Washington  ~  when  they  were 

21  going  to  be  in  Washington,  so  this  was  a  normal  type 

22  of  meeting  schedule  and  we  did  so  with  Governor 
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1  Tucker. 

2  Q      Did  Governor  Tucker  actually  meet  with  the 

3  President? 

4  A      Yes,  he  did. 

5  Q      Were  you  there  during  the  meeting? 

6  A      No,  I  was  not. 

7  Q      Did  you  meet  with  Governor  Tucker 

8  afterwards? 

9  A      No,  I  believe  I  met  with  him  before.   I  had 

10  not  recalled  it  until  preparing  for  this  deposition. 

1 1  And  I  think  I  met  with  Governor  Tucker  for  five 

12  minutes  or  so.    It  was  not  on  my  schedule.   As  1 

13  recall  it,  either  the  President  was  running  a  bit 

14  late  and  Governor  Tucker  was  waiting  and  I  was  —  I 

15  was  asked  to  visit  with  him  until  the  President 

16  became  available  or  I,  out  of  professional,  personal 

1 7  courtesy,  went  to  the  lobby  and  requested  Governor 

18  Tucker  to  come  in  for  a  five-minute  visit,  we 

19  exchanged  pleasantries.   And  then  1  believe,  as  1 

20  remember  it,  I  walked  him  to  the  Oval  Office  where  he 

21  met  with  the  President  and  Mr.  Mason  from 

22  intergovernmental  affairs. 
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1  Q      Other  than  exchanging  pleasantries,  did  you 

2  have  any  particular  discussion  with  him? 

3  A      Mr.  Chertoff,  I  honestly  had  not  remembered 

4  I  had  seen  him.   As  I  remember  the  conversation 

5  trying  to  recall  it  more  specifically,  it  was  a 

6  general  exchange  of  pleasantries,  and  I  believe 

7  Mr.  Tucker  had  a  couple  of  issues  involving  the  state 

8  of  Arkansas,  which  was  again  relatively  normal  for  a 

9  governor  to  have.   I  don't  recall  what  they  were.    I 

10  think  one  may  have  been  the  DFAS  center,  accounting 

1 1  center,  a  number  of  states  were  very  desirous  of 

12  that,  including  Arkansas. 

13  Q      When  you  met  with  Governor  Tucker,  was 

14  anybody  else  present? 

15  A      I  believe  there  was  someone  else  in  the 

16  room  from  my  staff,  although  I  don't  recall,  and  I 

17  think  he  had  a  staff  member  as  I  remember  it,  but  I 

18  can't  say  with  certainty. 

19  Q      Did  Mr.  Tucker,  to  your  knowledge,  meet 

20  with  anybody  else  either  before  the  meeting  with  the 

21  President  or  after  the  meeting  with  the  President? 

22  When  I  say  "anybody  else,"  I  mean  from  the  White 
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1  House. 

2  A      I  don't  know.    I  don't  believe  that  he 

3  did.    He  may  have  seen  Ms.  Rasco  at  some  point  in 

4  time  because  I  think  one  of  these  issues,  as  I 

5  remember  it,  perhaps  involved  a  welfare  area,  or 

6  subject  in  her  area,  but  I  don't  know  that, 

7  Mr.  Chertoff. 

8  Q      Was  Mr.  Lindsey  traveling  with  any  ~  or 

9  did  he  come  to  the  White  House  with  any  assistant  or 

10  any  member  of  his  staff? 

1 1  MR.  TAYLOR:    Do  you  mean  Lindsey? 

12  BY  MR.  CHERTOFF: 

13  Q      I'm  sorry,  Mr.  Lindsey  --  I'm  sorry, 

14  Mr.  Tucker,  Governor  Tucker. 

15  A      Would  you  repeat  the  question? 

16  Q      Did  Governor  Tucker,  when  he  came  to  the 

17  White  House,  appear  with  someone  who  was  a  member  of 

18  his  staff  or  an  assistant  of  some  kind? 

19  A      It  seems  to  me  that  Governor  Tucker  had  a 

20  staff  member  with  him,  but  I  honestly  don't  remember 

21  for  certain,  and  I  don't  remember  who  it  was. 

22  Q      At  the  time  of  Governor  Tucker's  visit, 
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1  were  you  aware  of  any  newspaper  stories  or  press 

1   2  stories  concerning  allegations  involving  Governor 

3  Tucker  and  possible  misconduct  in  Arkansas  involving 

4  Whitewater  or  Madison  or  Capital  Management? 

5  THE  WITNESS:    May  we  go  off  the  record  for 

6  a  moment. 

7  MR.  CHERTOFF:    Sure. 

8  (Discussion  off  the  record.) 

9  THE  WITNESS:    Mr.  Chertoff,  no,  I  don't 

10  think  I  was  aware  of  any  articles  or  any  matters. 

11  BY  MR.  CHERTOFF: 

12  Q      Putting  aside  newspaper  articles,  were  you 

13  aware  of  any  information  from  any  other  source 

14  involving  allegations  about  Mr.  Tucker  in  connection 

15  with  either  Madison  or  Whitewater  or  Capital 

16  Management  or  Castle  Water  &  Sewer? 

17  A      No,  I  was  not. 

18  Q      Are  you  familiar  with  an  entity  or  project 

19  called  Castle  Water  &  Sewer? 

20  A      I  have  become  aware  of  it  from  public 

21  accounts.   And  the  reason  I  hesitated  earlier  is  all 

22  of  this  we've  talked  before,  goes  over  such  a  period 


1  of  time,  I  find  it  at  least  difficult  to  identify 

2  when  I  read  about  a  certain  matter  and  how  that 

3  comports  with  other  timing.    That's  the  reason  I 

4  hesitated.   I  have  become  — 

5  Q      I  understand  it's  difficuU,  but  as  best  as 

6  you  can,  to  focus  yourself  in  1993,  as  of  1993  had 

7  you  heard  of  Castle  Water  &  Sewer? 

8  A      I  don't  believe  I  had  heard  of  Castle  Water 

9  &  Sewer  until  it  was  part  of  some  of  the  public 

10  reports  that  I  read  in  the  newspaper,  and  I  don't 

1 1  know  what  time  period  that  was. 

12  Q      Well,  now,  in  the  fall  of  1993,  did 

13  Mr.  Lindsey  ever  discuss  with  you  or  in  your  presence 

14  any  efforts  he  was  making  to  learn  whether  there  were 

15  going  to  be  indictments  in  connection  with  either 

16  Madison  or  Capital  Management? 

17  A      No,  he  did  not. 

18  Q      In  1993,  were  you  aware  that  the  White 

19  House  counsel's  office  had  obtained  documents  from 

20  the  Small  Business  Administration  regarding  Capital 

21  Management? 

22  A      No,  I  was  not  aware  of  that. 
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1  Q      Who  is  Larry  Wallace? 

2  A      Larry  Wallace  is  an  attorney  in  Little 

3  Rock. 

4  Q      Is  he  a  personal  friend  of  yours? 

5  A      Larry  is  a  friend,  yes. 

6  Q      Have  you  had  occasion  to  see  him  in 

7  Washington  since  you  came  to  Washington  on  January 

8  20,  1993? 
A      I  probably  have  seen  Larry  a  couple  of 

times  here  in  Washington. 

Q      Not  to  play  hide  the  ball,  I  note  from  what 
you've  produced  in  your  calendar,  there  are  some 
meetings  with  Larry  Wallace,  particularly  I'm  going 
to  cite  to  you  S  8396  for  identification,  and  S  8397 
for  identification  which  indicate  a  meeting  on  April 
21. 

S  8398  for  identification,  which  indicates 
a  meeting  of  Friday,  June  25. 

S  8400,  which  shows  a  meeting  of  Thursday, 
August  19,  1993. 

S  8402,  which  shows  a  meeting  or  dinner  of 
December  10,  1993.  
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1  S  8403,  which  indicates  some  kind  of  a 

2  something,  mention  of  Larry  Wallace  on  your  calendar 

3  of  a  date  March  —  it's  kind  of  obscured  here.    It 

4  looks  like  it's  the  10th  or  something.    It's  kind  of 

5  cut  off,  but  sometime  in  early  March  1994. 

6  Now,  can  you  ~  actually  moving  to  the  last 

7  couple  of  exhibits  first,  S  8403,  can  you  indicate  to 

8  us  what  that  notation  in  your  calendar  denotes? 
A      No.    As  I  remember  it,  Mr.  Chertoff,  Larry 

would  call  either  me  or  my  office  from  time  to  time 
on  a  number  of  occasions.   I  would  not  return  the 
call,  I  would  ask  a  staff  member  to  do  it  just 
because  of  the  press  of  time. 

In  this  case,  because  I  had  tried  to  be 
professionally  courteous  and  personally  courteous  and 
had  known  Larry,  I  returned  this  call  and  looks  like 
I  set  up  a  time  to  call  him  where  we  made  contact. 

Q  Putting  that  aside,  looking  at  the  other 
exhibits,  can  you  tell  us  as  best  you  recall  what 
these  meetings  are  about? 

A      Yes,  to  the  best  of  my  knowledge,  this  was 
with  ConAgra,  which  was  an  agricultural  concern  based 
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1  in  Nebraska,  I  believe,  but  has  major  interest  in 

2  Arkansas  and  I  think  this  was  with  their  chairman 

3  that  Mr.  Wallace  brought  by  in  1993.    I  don't  recall 

4  this  meeting. 

5  Q      When  you  say  "this  meeting,"  you're 

6  pointing  to  the  meeting  of  June  25? 

7  A      Yes,  June  25.    It  was  to  be  held  in 

8  Mr.  Kneel' s  office,  and  I  honestly  don't  remember 

9  that.    It  was  a  meeting,  1:30  to  1:50.    This  looks 

10  like  just  a  stop  by,  had  known  Mr.  Wallace's  wife. 

1 1  It  looks  like  they  were  in  Washington  and  this  looked 

12  like  a  five-minute  hello  visit  when  his  wife  was  with 

13  him. 

14  Q      August  19? 

15  A      Yes.   Then  Friday,  December  10  of '93,  what 

16  I  recall  is  Mr.  Wallace  and  his  wife  hosted  a 

17  Christmas  party  and  I  think  my  wife  and  I  stopped  by 

18  this  particular  party  for,  oh,  20  minutes  or  so  to 

19  say  hello.    I  think  we  had  a  number  of  other 

20  engagements  that  particular  evening,  and  then  I  have 

21  already  noted  the  last  one  here  on  March  of  '94. 

22 Q      Did  you  ever  have  discussion  with 
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1  Mr.  Wallace  concerning  anything  to  do  with  Madison? 

2  A      No,  I  did  not. 

3  Q      Did  you  ever  have  discussion  with  him 

4  concerning  a  project  called  Campobello? 

5  A      No,  I  had  not. 

6  Q      Do  you  know  Jerry  Jones? 

7  A      I  do. 

8  Q      And  how  do  you  know  him? 

9  A      Mr.  Jones  was  a  couple  of  classes  ahead  of 

10  me  at  the  University  of  Arkansas. 

1 1  Q      Have  you  had  contact  with  him  since  you 

12  came  to  Washington  as  a  member  of  the  Administration? 

13  A      On  a  couple  of  occasions. 

14  Q      And  just  generally  what  kind  of  contact, 

15  social  or  business? 

16  A      Primarily  social.    Mr.  Jones  called  me,  I 

17  believe,  and  invited  me  to  the  Redskins  game  and  the 

1 8  Cowboys  were  playing  here  a  couple  of  years  ago,  and 

19  then,  of  course,  when  the  Cowboys  won  the  Super  Bowl 

20  he  and  Coach  Johnson  at  that  time  were  in  the  White 

21  House  with  some  of  the  players  from  the  Cowboys, 

22  which  is  traditional  for  the  Super  Bowl  winner. 
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1  Those  types  of  activities. 

2  Q      Have  you  had  conversations  with  Mr.  Jones 

3  concerning  Madison  Guaranty? 

4  A      No,  I  have  not. 

5  Q      How  did  Erskine  Bowles  come  to  become 

6  Deputy  White  House  Chief  of  Staff? 

7  A      Mr.  Panetta  and  the  President  asked  him  to 

8  be  Deputy  Chief  of  Staff 
Q      Were  you  involved  in  that  process  at  all? 
A      Not  directly.   There  had  been  some 

consideration  of  Erskine  serving  in  the  White  House 
after  what  I  think  was  generally  regarded  as  a  very 
successftil  and  meaningful  tenure  at  SBA,  and  I  was  — 
had  been  a  part  of  those  discussions,  and  1  certainly 
recommended  him  highly  to  the  President  for 
additional  responsibility,  if  that  seemed  to  work  for 
all  concerned,  including  the  SBA. 

Q      In  connection  with  your  discussions  with 
Mr.  Bowles  at  any  time,  did  he  ever  indicate  to  you 
that  he  either  intended  to  or  had  recused  himself 
from  any  matters  involving  David  Hale  and  Capital 
Management? 
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1  A      I  don't  recall  any  discussions  about  David 

2  Hale  and  Capital  Management,  and  thus  no  discussions 

3  about  Mr.  Bowles  recusing. 

4  Q      Do  you  know  James  Lyons? 

5  A      Yes,  I  do  know  James  Lyons. 

6  Q      Have  you  had  conversations  with  Mr.  Lyons 

7  concerning  Madison  Guaranty  or  Capital  Management  or 

8  Whitewater? 
A      I  don't  recall  that  I  have. 
Q      Have  you  seen  him  in  the  White  House? 
A      From  time  to  time  I've  seen  Mr.  Lyons  in 

the  White  House. 

Q      Where? 

A      Generally  it's  been  my  impression  he  has 
worked  with  the  c^junsel's  office.   I  have  just  simply 
encountered  him,  again,  generally  in  the  halls.    I 
don't  recall  any  meetings  with  Mr.  Lyons.    I  did  not 
meet  him  until  after  I  came  to  Washington,  as  I 
remember  it. 

Q      In  connection  with  the  encounter  he  had 
with  Mr.  Blair  at  the  White  House  about  which  you 
testified  previously,  was  that  encounter,  was 
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1  Mr.  Lyons  in  the  White  House  at  the  same  time  that 

2  you  encountered  Mr.  Blair? 

3  A      I  don't  recall  that  he  was,  Mr.  Chertoff. 

4  MR.  CHERTOFF:    I  have  nothing  further. 

5  MR.  KRAVITZ:    Do  you  have  his  calendar  from 

6  May  5  and  6? 

7  MR.  CHERTOFF:    I  think  what  we've  gotten 

8  are  excerpts  which  I  guess  were  produced  to  us  as 

9  pertinent  excerpts,  none  of  which  are  May,  I  think. 

10  MS.  BERGER:    Well,  the  May  -- 

1 1  MR.  CHERTOFF:    We  have  April. 

12  MS.  BERGER:    We  produced  over  the  weekend 

13  to  you  --  there  have  been  several  requests  to 

14  Mr.  McLarty.   The  most  recent  one  was  for  any  entry 

15  relating  to  Mr.  Bowles  that  was  on  May  5  or  May  6, 

16  1993,  and  that  was  produced  over  the  weekend,  and 

17  there  is  an  entry.   Came  from  Jane  Sherburne. 

18  MR.  CHERTOFF:    There  is  an  entry? 

19  MS.  BERGER:    There  is  an  entry  on  May  6. 

20  MR.  CHERTOFF:    1  don't  have  it  with  me.    It 

21  may  have  just  come  over  the  weekend. 

22 MR.  TAYLOR:    Why  don't  you  get  it  while 
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1  we're  here? 

2  MR.  CHERTOFF:    Do  you  have  a  copy  of  it 

3  here?  Great. 

4  THE  WITNESS:    I'm  not  a  glutton,  but  1 

5  would  like  to  cover  it  while  we're  here. 

6  MR.  CHERTOFF:    1  agree. 

7  MR.  PIERSON:    The  record  should  reflect 

8  that  Ms.  Leslie  Berger  is  also  present  for 

9  Mr.  McLarty. 

10  BY  MR.  CHERTOFF: 

11  Q      Back  on  the  record. 

12  Since  we  just  received  a  copy  of  Exhibits  S 

13  12333  thiough  S  12336,  and  let  me  just  show  you  these 

14  and  ask  you  if  you  can  describe  the  documents  from 

15  which  these  excerpts  come. 

16  A      Mr.  Chertoff,  this  document  333  reflects  an 

17  entry  from  my  DayTimer  which  I  kept,  kind  of  my 

18  personal  notes  and  to-do  list  and  so  forth,  as  well 

19  as  an  informal  schedule.   And  then  document  334  is  my 

20  more  formal  schedule  or  my  printed  schedule  for  that 

21  day  of  May  6. 

22  Q      Now,  there's  an  entry  on  12333  which  is 
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1  visible.    Is  that  your  handwriting? 

2  A      It  is. 

3  Q      And  can  you  tell  us  what  that  indicates? 

4  A      It  suggests,  and  it  comports  with  the 

5  formal  schedule,  which  lays  out  my  full  schedule. 

6  And  you  will  see  here  on  the  formal  schedule  "note, 

7  Erskine  Bowles  and  his  family  will  be  touring  the 

8  West  Wing  and  will  be  stopping  in  very  briefly  to  say 
hello  sometime  around  8:45  to  9:00  a.m."   And  you 
note  here,  this  is  kind  of  a  regular  schedule  and 
I've  literally  got  it  out  to  the  left  here,  which 
means  it's  optional  or  you  try  to  do  it,  but  it's  not 
a  formal  schedule,  which  comports  with  this.   And  it 
suggests  that  I  had  ~  it  had  been  suggested  to  me  so 
see  Erskine  and  his  family.    I  think  Mr.  Bowles  had 
requested  that  if  possible  and  it  suggests  I  wanted 
to  do  it  and  I  believe  I  did  it  on  this  day, 
Mr.  Chertoff. 

I  recall  seeing  Mr.  Bowles  and  his  family. 
I'm  not  certain  it  was  this  day.    And  what  I  remember 
is  I  saw  he  and  his  family  in  the  Roosevelt  Room,  not 
in  my  office,  and  1  spoke  to  them  and  exchanged 


1  pleasantries  with  them  and  told  them  we  were  very 

2  pleased  to  have  Erskine  as  part  of  the 

3  Administration. 

4  Q      Why  would  his  name  have  been  entered  in 

5  your  handwriting  in  your  personal  DayTimer? 

6  A      That's  the  way  it  worked.    I  kept  all  of  my 

7  appointments  here  that  would  comport  with  my  printed 

8  calendar,  just  for  my  own  kind  of  internal  order  of 
when  I  was  going  to  do  something. 

MR.  PIERSON:    The  record  should  reflect 
that  when  he  says  "here,"  he's  referring  to  his 
personal  DayTimer,  12333,  he  pointed  his  finger  at 
that  document. 

BY  MR.  CHERTOFF: 

Q      Now,  Mr.  McLarty,  was  it  your  practice  to 
fill  out  your  personal  DayTimer  using  the  printed 
schedule? 

A      Yes.    The  two  would  mirror  each  other 
essentially,  not  in  every  way,  but  it  was  kind  of  my 
personal  note,  it  was  my  personal  notation  of 
appointments  I  had  that  day,  and  then  my  printed 
schedule  was  a  more  formal  record  of  my  schedule. 
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1  Q      My  question  in  this  instance,  though,  is 

2  when  you  entered  Erskine  Bowles's  name  on  12333  which 

3  is  your  handwritten  entry,  did  you  copy  that  off  of 

4  your  schedule  or  does  it  indicate  that  you  had 

5  information  about  Mr.  Bowles's  request  from  some 

6  other  source? 

7  A      No,  in  this  particular  point  on  my 

8  DayTimer,  and  not  to  get  into  too  much  detail  here, 

9  this  would  reflect  my  schedule,  which  means  I  usually 

10  copied  it  off  of  this,  or  in  some  cases  if  I  knew 

1 1  something  two  or  three  days  before  I  might  make  a 

12  notation  on  my  DayTimer  before  my  formal  schedule  is 

13  printed.    My  to-do  list  is  on  another  page  of  my 

14  DayTimer. 

15  Q      Do  you  know  how  it  is  that  you  came  to  make 

16  the  entry  for  Mr.  Bowles's  name  there,  whether  it 

17  came  off  the  schedule  or  from  some  advance  word? 

18  A      No,  it  reflects  that  1  was  going  to  try  and 

19  see  Mr.  Bowles  and  his  family  that  day.   That's  what 

20  this  notation  means. 

21  Q      How  did  you  learn  that  Mr.  Bowles  was  going 

22  to  come  by  and  wanted  to  see  you? 
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1  A      1  think  he  had  made  a  request  of  my  office 

2  that  he  would  like  me  to  see  his  family  when  they 

3  were  in  town,  so  it  would  have  been  on  my  list  of 

4  requests.   And  1  had  agreed  to  do  it,  if  at  all 

5  possible,  is  what  this  suggests.    And  that's  what  my 

6  formal  schedule  reflects  and  that's  what  my  DayTimer 

7  schedule  reflects. 

8  Q      Now,  there's  a  check  mark  next  to  E. 

9  Bowles.    Does  that  indicate  that  in  fact  you  had 

10  done  -- 

1 1  A      That's  after  the  fact,  1  usually  kind  of  go 

12  back  and  have  a  sense  of  accomplishment,  check  it  off 

13  that  you  made  that  particular  meeting. 

14  Q      So  that  whether  or  not  the  meeting  ~  the 

15  occasion  in  the  Roosevelt  Room  is  the  same  as  the  one 

16  that  occurred  on  this  date,  the  check  mark  indicates 

17  to  you  that  you  did,  in  fact,  see  Mr.  Bowles  on  the 

18  6th? 

19  A      Yes,  yes.    What  I  was  saying  is  that  ~ 

20  yes,  that's  correct.    I  don't  know  whether  that  was 

21  occasioned  by  his  announcement,  his  confirmation. 

22  I'm  not  sure  what  the  occasion  was  in  terms  of 
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1  Mr.  Bowles's  family  being  here  in  Washington,  but  it 

2  reflects  this  entry.   And  the  memory  I  have  is  seeing 

3  he  and  his  family  in  the  Roosevelt  Room,  and  I  think 

4  that's  the  same  day. 

5  MR.  CHERTOFF:    Nothing  further. 

6  MR.  KRAVITZ:    Could  we  take  about  two 

7  minutes? 

8  (Recess.) 

9  EXAMINATION 

10  BY  MR.  KRAVITZ: 

1 1  Q      Back  on  the  record. 

12  Mr.  McLarty,  you've  been  asked  some 

13  questions  about  documents  that  were  produced  over  the 

14  weekend.  Bates  stamp  numbered  S  012333  through 

15  012336.    To  your  knowledge,  have  your  attorneys 

16  produced  to  the  White  House  counsel's  office  and 

17  through  the  White  House  counsel's  office  to  the 

18  Committee  all  references  to  Erskine  Bowles  that 

19  appear  in  any  of  your  calendars  or  DayTimers  for  the 

20  month  of  May  1993? 

21  MS.  BERGER:    No. 

22 BY  MR.  KRAVITZ: 
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1  Q      No?   For  May  6,  1993? 

2  A      Yes.    My  attorney  is  certain  1  have 

3  instructed  them  and  they  have  sought  to  fully  comply 

4  with  any  requests  that  have  been  made  by  this 

5  Committee  regarding  this  particular  matter  with 

6  Mr.  Bowles  and  my  DayTimers.    I'm  certain  they  have 

7  made  a  full  effort  to  comply,  as  has  my  office  staff. 

8  Q      But  your  understanding  is  that  all 

9  references  to  Erskine  Bowles  that  appeared  on  May  6 

10  in  any  of  --  May  6,  1993  in  any  of  your  calendars  or 

1 1  DayTimers  have  been  produced  to  the  Committee? 

12  A      That's  my  understanding,  yes. 

13  Q      Have  you  reviewed  an  unredacted  version  of 

14  your  calendars  and  DayTimers  for  that  day? 

15  A      For  May  6,  I  have  reviewed  them. 

16  Q      Do  dinners  that  you  have  ever  appear  in 

17  your  DayTimer  or  your  calendar? 

18  A      Yes,  they  do. 

19  Q      Does  the  absence  of  any  indication  in  your 

20  DayTimer  and  your  formal  calendar  for  May  6,  1993 

21  that  you  had  dinner  with  Mr.  Bowles  have  any 

22  significance  in  that  regard? 
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1  A      Yes,  it  suggests  there  was  no  formal 

2  request  for  a  dinner,  which  would  be  either  on  my 

3  block  calendar  if  it  were  accepted  or  —  which  is  the 

4  monthly  calendar,  or  be  on  the  formal  daily  calendar 

5  if  I  had  accepted.  And  usually  a  dinner  will  be  on 

6  the  formal  calendar  just  because  of  planning.    If  it 

7  is  more  spontaneous,  almost  always  I  will  write  in  a 

8  note  on  my  written  DayTimer.   Neither  are  there, 

9  which  would  suggest  we  did  not  have  dinner  that 

10  night.    We  did  not  have  dinner  that  night. 

11  Q      Is  there  any  doubt  in  your  mind  that  you 

12  did  not  have  dinner  with  Mr.  Bowles  that  night? 

13  A      No,  there's  not.    There's  not. 

14  Q      I  want  to  direct  your  attention  actually  to 

15  a  different  -,  actually  before  I  move  on  to  another 

16  subject,  did  you  have  dinner  with  Erskine  Bowles  on 

17  May  5,  1993? 

18  A      No,  I  did  not. 

19  Q      Is  there  any  doubt  in  your  mind  about  that? 

20  A      No.    The  only  time  I  recall  any  dinner  with 

21  Mr.  Bowles  was  the  social  evening  with  he  and  his 

22  v/ife  in  February  of  1994,  and  to  the  best  of  my 
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1  memory,  I  don't  think  I've  had  a  meal  with  Mr.  Bowles 

2  but  it's  possible  we've  had  one,  but  not  on  May  5  or 

3  6  for  dinner. 

4  Q      I  want  briefly  to  direct  your  attention  to 

5  a  different  subject  in  a  different  time  period.    In 

6  the  spring  of  1994,  did  you  ask  Mr.  Cutler,  who  was 

7  then  the  White  House  counsel,  to  conduct  an  inquiry, 

8  internal  inquiry  regarding  the  subject  of  White 

9  House/Treasury  contacts  relating  to  Madison  Guaranty? 

10  A      Yes,  I  did. 

1 1  Q      What  were  the  circumstances  under  which  you 

12  asked  Mr.  Cutler  to  conduct  that  internal  inquiry? 

13  A      As  I  remember  it,  the  contacts  had  become  a 

14  matter  of  public  record  and  some  controversy. 

15  Mr.  Cutler  had  joined  the  White  House  as  White  House 

16  counsel  and  I  asked  him  to  fully  review  this  matter 

17  both  for  the  facts  and  also  any  particular  problems, 

18  criticisms,  concerns  that  he  might  have  as  White 

19  House  counsel,  and  he  did  so. 

20  Q      What  were  you  contemplating  would  happen  in 

21  the  event  that  Mr.  Cutler's  review  determined  that 

22  any  White  House  officials  had  acted  inappropriately 
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1  or  improperly? 

2  A      Well,  in  the  review,  I  don't  think 

3  Mr.  Cutler  or  me  tried  to  prejudge  the  review  or  the 

4  outcome,  but  I  did  want  a  thorough  review,  which 

5  Mr.  Cutler  concurred  in,  to  ascertain  the  facts,  and 

6  had  that  review  suggested  or  if  it  suggested  that 

7  there  had  been  certainly  illegal  contact  or  improper 

8  conduct  and  certain  discipline  needed  to  be  taken, 

9  then  we  would  have  taken  that.    Whether  it  was 

10  removal  or  other  disciplinary  measures,  which  we  had 

1 1  done  in  the  past. 

12  Q      So  you  contemplated  the  potential  that 

13  personnel  actions  or  other  administrative  actions 

14  might  be  taken  as  a  result  of  Mr.  Cutler's  internal 

15  review? 

16  A      The  possibility,  but  again  not  prejudging 

17  that.   And  I  think  perhaps  even  the  public  —  some  of 

18  the  press  accounts  contemplated  that  might  be  the 

19  case. 

20  MR.  KRAVITZ:    Thank  you.    That's  all  I 

21  have. 

22  EXAMINATION 
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1  BY  MR.  CHERTOFF: 

2  Q      Just  a  couple  questions.   Regarding  the 

3  issue  of  records  which  were  produced,  do  you  know 

4  which  dates  in  May  your  calendar  was  reviewed  for  any 

5  references  to  Erskine  Bowles? 

6  MR.  PIERSON:    Can  we  respond  to  that? 

7  MR.  CHERTOFF:    Maybe  that's  easier,  sure. 

8  MR.  PIERSON:    Leslie,  why  don't  you  put  on 

9  the  record  what  our  instructions  were. 

10  MS.  BERGER:    Okay.   Our  instructions  were 

1 1  that  we  could  review  May  5  and  May  6  for  any  entry 

12  related  to  Erskine  Bowles,  and  the  months  of  April 

13  and  May  for  anything  that  was  Erskine  Bowles  that  was 

14  related  to  Capital  Management  or  Hale. 

15  So  what  you  don't  have  is  anything  in  May 

16  that  has  the  Erskine  Bowles  name  but  is  clearly  not 

17  that  subject,  because  we  understood  that  there  had 

18  been  an  agreement  between  Majority  and  Minority  staff 

19  concerning  those  records  and  that  those  were  not 

20  being  called  for. 

21  MR.  CHERTOFF:    When  you  say  "clearly  not 

22  that  subject,"  and  Bill,  if  you  want  me  to  stop 
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1  questioning  Leslie  -- 

2  MR.  PIERSON:    That's  all  right. 

3  MR.  CHERTOFF:    My  question  is  how  do  you 

4  make  a  determination  — 

5  THE  WITNESS:    It  was  a  notation,  Michael, 

6  my  calendar  said  NAFTA  meeting,  and  then  looking  at 

7  the  formal  schedule,  it  had  about  15  participants, 

8  including  Erskine  Bowles.    I  mean,  clearly  we  were 

9  trying  to  get  NAFTA  passed  on  a  bipartisan  basis,  and 

10  Erskine  was  part  of  that  meeting,  but  it  didn't  in 

1 1  any  way  go  to  Capital  Management  or  David  Hale. 

12  That's,  I  think,  an  example  of  another  notation. 

13  Erskine  was  not  on  my  calendar,  my 

14  DayTimer.    It  was  on  my  formal  schedule  with  the 

15  manifest  of  who  was  going  to  be  in  the  meeting.    I 

16  think  that's  -- 

17  MS.  BERGER:    That's  a  good  example, 

18  although  that  is  not  one  that  occurred  in  May,  but 

19  that's  an  excellent  example.   But  there  are  some 

20  entries  that  are  just  Erskine  Bowles's  name  but  we 

21  understood  that  wasn't  what  you  were  asking  for,  and 

22  there  are  some  where  it  is  clear  what  the  subject  is 
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1  and  it  is  not  Capital  Management  or  David  Hale. 

2  THE  WITNESS:    Yes.    And  I  think  one  of 

3  the  --  just  to  complete  this  --  are  we  on  or  off? 

4  MR.  CHERTOFF:    We're  on. 

5  MR.  PIERSON:    We're  on. 

6  THE  WITNESS:    I  would  give  the  same  answer 

7  but  I  might  give  it  in  a  bit  more  formal  way.    I 

8  think  one  of  the  other  entries,  Mr.  Chertoff,  was  a 

9  matter  regarding  the  SBA,  not  about  Capital 

10  Management,  David  Hale,  but  I  had  been  asked  to 

1 1  follow  up  on  by  the  President  to  get  more 

12  information.    And  I  had  on  my  calendar,  call  Erskine 

13  about  that,  and  that's  what  it  denotes  is  to  call  him 

14  in  a  follow-up  way.    I  have  forgotten,  I  think  it  was 

15  about  the  loans  processed  or  something  of  that 

16  nature. 

17  MR.  CHERTOFF:    Off  the  record. 

18  (Discussion  off  the  record.) 

19  MR.  CHERTOFF:    Back  on. 

20  MR.  PIERSON:    I'm  going  to  hand  to  you, 

21  Mr.  Chertoff,  these  do  not  have  S  numbers  on  them  so 

22  I  leave  it  to  you  how  the  record  will  be  constructed. 
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1  and  we  would  like  to  have  copies  back. 

2  MS.  BERGER:    I  have  them. 

3  MR.  PIERSON:    Well,  we'll  leave  these  with 

4  you,  then.    There's  a  page  from  a  DayTimer  dated  May 

5  7  with  the  name  "Erskine  Bowles"  and  a  check  mark  and 

6  a  page  from  a  redacted  schedule  of  Mr.  McLarty  for 

7  Friday,  May  7.    That  refers  to  a  1 :00  meeting  with 

8  Erskine  Bowles. 

9  MR.  CHERTOFF:    All  right.    Let's  mark  these 

10  as  Exhibits  Ml  and  through  M3,  three  pages. 

11  (Exhibits  Ml  through  M3  identified.) 

12  BY  MR.  CHERTOFF: 

13  Q      For  the  record,  what  we'll  do  is  take  these 

14  as  if  they  were  produced  and  we'll  circulate  them 

15  through  the  way  we  would  a  normal  production. 

16  Showing  you  Ml  --  well,  M3  is  a  blank  page, 

17  correct?   It's  a  redacted  portion  of  your  schedule 

18  for  May  7. 

19  A      Right. 

20  Q      Ml  is  your  handwritten  DayTimer,  and 

21  Erskine  Bowles  is  noted  there  on  the  right-hand 

22  side.    What  does  that  indicate  to  you? 
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1  A      Mr.  Chertoff,  1  don't  remember  this 

2  specific  notation  or  date.    It  may  have  been  about 

3  this  particular  matter  regarding  the  SBA  that  I  was 

4  following  up  on  to  get  additional  information,  but  I 

5  can't  say  that  with  certainty. 

6  Q      Let  me  show  you  M2,  which  is  the  formal 

7  calendar. 

8  A      Well,  I'm  sorry,  I'm  sorry.    Let  me 

9  rephrase  this  answer  in  light  of  looking  at  both  the 

10  sheets  together,  if  I  may. 

1 1  Q      Okay. 

12  A      This  reflects,  as  I  tried  to  explain  - 

13  Q      "This"  being  the  handwritten? 

14  A      I'm  sorry,  yes,  on  MI,  that  comports  with 

15  my  formal  schedule,  a  meeting  with  Mr.  Bowles,  which 

16  he  may  have  requested  because  it  has  contact  with  his 

17  office  to  set  the  meeting  up,  but  at  any  rate  the 

18  notation  on  any  formal  schedule,  which  would  indicate 

19  acceptance  of  a  request  that  had  been  given  to  our 

20  office,  is  to  meet  with  Mr.  Gearan  in  the  Deputy 

21  Chief  of  Staffs  office.    It  has  "Mark  Middleton  will 

22  also  attend."   It  suggests  we're  going  to  discuss  a 
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1  matter  and  I'm  going  -  then  Mark  Gearan  will  finish 

2  the  meeting.   And  it  comports  with  my  personal 

3  keeping  of  my  calendar  on  Ml,  same  time,  a  1:00 

4  meeting.   I  don't  recall  the  subject  matter  here. 

5  Q      The  meeting  occurred  because  there's  a 

6  check  mark  on  M 1 ;  correct? 

7  A      That  would  suggest  it  did.    I  don't  recall 

8  the  meeting  but  it  would  suggest  that. 

9  Q      Who  is  Mark  Middleton? 

10  A      Mark  Middleton  was  my  special  assistant 

1 1  that  worked  in  the  White  House  on  my  staff. 

12  Q      Did  he  have  a  particular  area  of 

13  responsibility? 

14  A      He  was  a  liaison  with  a  number  of  Cabinet 

15  officers  and  other  constituencies  when  I  could  not 

16  get  back  to  someone,  he  would  handle  those  kind  of 

17  affairs  as  a  staff  member  for  me, 

18  Q      Do  you  have  any  recollection  of  what  this 

19  meeting  was  about? 

20  A      No,  sir,  I  do  not. 

21  Q      Mr.  Bowles  asked  for  the  meeting? 

22  A      I  can't  say  that  with  certainty.   This 
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1  calendar  suggests  that  but  I  just  can't  confirm  that. 

2  Q      Do  you  know  whether  in  the  course  of  the 

3  meeting,  Mr.  Bowles  brought  up  the  issue  of  any 

4  investigation  of  an  entity  or  company  in  Arkansas? 

5  A      I  certainly  don't  recall  that  he  did. 

6  Q      Do  you  remember  if  he  mentioned  David  Hale 

7  or  Capital  Management? 

8  A      No,  sir,  I  don't  believe  that  he  did. 

9  Q      But  you  can't  tell  us  what  the  meeting  was 

10  about? 

11  A      No,  1  can't. 

12  MR.  PIERSON:    Consult  for  a  second. 

13  (Discussion  off  the  record.) 

14  MR.  PIERSON:    I've  called  to  Mr.  McLarty's 

15  attention  that  this  is  either  the  day  of  or  day  after 

16  his  confirmation. 

17  BY  MR.  CHERTOFF: 

18  Q      Right.    That  was  May  6. 

19  A      Which  I  had  not  been  aware  of  or  had  not 

20  focused  on.    Mr.  Chertoff,  what  this  suggests,  but  I 

21  can't  say  with  certainty,  is  to  get  Mr.  Bowles  and 

22  SBA  moving  in  the  right  direction  in  terms  of 
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1  coordinating  with  the  White  House,  that  Mr.  Gearan 

2  would  handle  a  lot  of  those  day-to-day  activities  as 

3  Deputy  Chief  of  Staff,  that  Mr.  Middleton  would  be  a 

4  liaison  when  I  could  not  personally  be  in  touch  with 

5  Mr.  Bowles,  and  that's  what  this  appears,  that  we're 

6  getting  started  here,  here  is  how  we're  going  to  try 

7  to  organize  and  run  things  in  a  responsive, 

8  coordinated  way.   That's  what  it  suggests. 

9  Q      Do  you  know  whether  in  the  meeting 

10  Mr.  Bowles  brought  up  —  let  me  withdraw  the 

1 1  question. 

12  It  appears  to  you  from  the  fact  that  the 

13  contact  is  someone  in  Mr.  Bowles's  office,  that 

14  Mr.  Bowles  instigated  the  meeting? 

15  A      Well,  that  usually  is  the  case,  but  in  my 

16  formal  calendar  it  is  also  noted  who  the  contact 

17  person  is  so  it  doesn't  confirm  that.   That  usually 

18  suggests  the  case  but  not  always. 

19  Q      And  do  you  know  whether  in  the  course  of 

20  this  discussion  Mr.  Bowles  brought  up  the  issue  of  an 

21  investigation  of  a  small  business  investment  company 

22  in  Arkansas? 


1  A      Mr.  Chertoff,  1  don't  - 

2  MR.  PIERSON:    1  think  he  answered  that. 

3  BY  MR.  CHERTOFF: 

4  Q      But  since  you  refreshed  your  memory,  I  just 

5  want  ~ 

6  A      I  don't  believe  Mr.  Bowles  has  ever  brought 

7  this  matter  up  to  me,  and  I  don't  believe  I've  ever 

8  discussed  this  matter  with  Mr.  Bowles  at  any  time. 

9  Q      Let  me  just  now  go  to  the  matter  that 

10  Mr.  Kravitz  raised  concerning  the  issue  of  the 

1 1  Inspector  General  investigation  that  occurred  —  the 

12  issue  statement  was  with  respect  to  Mr.  Cutler? 

13  In  1994,  I'm  sorry.    After  you  had  asked 

14  Mr.  Cutler  to  undertake  this  internal  review,  did  he 

15  discuss  with  you,  during  the  course  of  the  summer, 

16  the  manner  in  which  he  was  going  to  undertake  it? 

17  A      He  may  have  kept  me  apprised.    I  don't 

18  recall  a  specific  discussion. 

19  Q      Well,  of  what  did  he  keep  you  apprised? 

20  A      Of  the  general  matters  of  the  review,  but  I 

21  don't  recall  his  discussing  how  he  would  conduct  this 

22  review.   I  don't  think  I  remember  getting  into  that 
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1  level  of  detail. 

2  Q      Did  he  interview  you  as  someone  who  was  a 

3  potential  witness? 

4  A      I  believe  that  he  did. 

5  Q      Do  you  remember  when  he  did  that? 

6  A      No,  I  do  not. 

7  MR.  PIERSON:    When  you  say  "he"? 

8  MR.  CHERTOFF:    Mr.  Cutler. 

9  MR.  PIERSON:    Are  you  including  his  staff? 

10  BY  MR.  CHERTOFF: 

11  Q      I'll  be  more  clear.   Did  either  Mr.  Cutler 

12  or  anybody  acting  at  his  direction  from  the  White 

13  House  counsel's  office  interview  you  in  connection 

14  with  his  internal  review? 

15  A      They  did.    I  believe  it  was  his  staff,  now 

16  that  I  refresh  my  memory. 

17  Q      Do  you  remember  approximately  when  that 

18  was? 

19  A      No,  I  don't. 

20  MR.  PIERSON:    If  you  look  back  at  the 

21  transcripts  of  early  depositions  you've  taken  of 

22  Mr.  McLarty,  you're  going  to  find  the  answer  to  that 
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1  question,  it's  right  there. 

2  MR.  CHERTOFF:    You're  probably  right. 

3  You're  probably  right. 

4  BY  MR.  CHERTOFF: 

5  Q      During  the  course  of  that  period  of  time 

6  that  he  was  conducting  interviews,  did  he  have  any 

7  discussions  with  you,  Mr.  Cutler,  or  did  anyone  on 

8  Mr.  Cutler's  staff  have  discussions  with  you  about  a 

9  parallel  investigation  being  conducted  by  the 

10  inspectors  general  of  Treasury  and  the  RTC  concerning 

1 1  White  House/Treasury  contacts? 

12  A      Mr.  Chertoff,  I  don't  remember  his  stating 

13  that.    I  don't  remember  his  stating  that. 

14  Q      Were  you  interviewed  or  deposed  by  anyone 

15  from  Treasury  or  the  RTC  during  the  summer  of  1994? 

16  A      No,  I  do  not  believe  that  I  -- 

17  MR.  PIERSON:    Yes,  you  were. 

18  THE  WITNESS:    I  was  informed  this  was  not 

19  going  to  be  the  subject  of  this. 

20  MR.  CHERTOFF:    Mr.  Kravitz  brought  it  up 

2 1  and  that  opened  the  door. 

22  THE  WITNESS:    I  understand  that.    So 
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1  without  reviewing  —  I've  been  interviewed  a  number 

2  of  times,  Mr.  Chertoff,  as  you  know,  and  I've  given  a 

3  number  of  depositions,  so  I  think  it's  understandable 

4  why  I  might  not  remember. 

5  MR.  CHERTOFF:    I  understand. 

6  MR.  PIERSON:    Those  depositions  relate 

7  to  —  they  give  all  the  information  to  the  questions 

8  you've  just  asked. 

9  MR.  CHERTOFF:    I  was  going  to  use  it  as  a 

10  predicate  to  get  into  a  different  question  which  I 

1 1  know  wasn't  covered  with  the  earlier  depositions. 

12  MR.  CHERTOFF:    If  you  want  to  refresh  your 

13  memory  with  counsel,  please  do  so,  I'm  not  going  to 

14  try  to  force  an  answer  out  of  you  now. 

15  THE  WITNESS:    I  appreciate  that. 

16  MR.  PIERSON:    I  think  he  needs  to  respond 

17  to  the  last  question  because  the  record  is  not  clear 

18  about  that.    Let  me  consult. 

19  MR.  CHERTOFF:    Take  a  moment  and  refresh 

20  yourself. 

21  (Discussion  off  the  record.) 

22 MR.  CHERTOFF:    Back  on  the  record.   Do  you 
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1  want  to  add  something? 

2  THE  WITNESS:    Let  me  ask  one  other  thing. 

3  (Discussion  off  the  record.) 

4  BY  MR.  CHERTOFF: 

5  Q      Do  you  have  anything  you  want  to  add  to 

6  your  previous  answer? 

7  A      Upon  refreshing  my  memory,  one  of  the 

8  depositions  or  interviews  that  I  had  given  during  the 

9  last  several  months  was,  1  think,  the  Department  of 

10  Treasury,  the  Inspector  General  there.    It  was  not 

1 1  done  at  Treasury,  and  that  perhaps  was  one  reason  I 

12  did  not  denote  it  was  with  Treasury. 

13  Q      Do  you  remember,  and  again  if  you  want  to 

14  refresh  your  memory,  that's  fme,  because  I 

15  understand  you  have  not  prepared  for  this,  but  do  you 

16  remember  receiving  a  copy  of  the  transcript  of  that 

17  Treasury  deposition  after  the  fact  to  review  and 

18  correct? 

19  A      I  think  we  received  a  copy  of  the 

20  transcript,  yes. 

21  Q      Did  you  furnish  or  did  anybody  at  your 

22  direction  ftimish  a  copy  of  that  transcript  to  the 
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1  White  House? 

2  A      I  would  have  done  that  through  my  counsel, 

3  Mr.  Chertoff,  and  I  don't  know  the  answer  to  that, 

4  without  conferring  with  counsel. 

5  MR.  PIERSON:    Only  recently  in  connection 

6  with  document  production,  we  did  furnish  it  to  you 

7  through  White  House  counsel. 

8  MR.  CHERTOFF:    I  mean,  I  don't  want  shift 

9  the  deposition  to  you,  Bill,  but  maybe  we  can  be 

10  quick  if  I  ask  whether  in  the  summer  of  1994  a  copy 

1 1  of  that  Treasury  deposition  was  furnished  to  the 

12  White  House. 

13  MR.  PIERSON:    I'm  going  to  have  to  check. 

14  I  just  don't  remember.   I  don't  think  so,  but  I  -- 

15  BY  MR.  CHERTOFF: 

16  Q      And  is  it  fair  for  me  to  conclude, 

17  Mr.  McLarty,  you  don't  really  have  a  knowledge  of 

18  whether  there  were  any  particular  arrangements  with 

19  your  transcript  after  you  reviewed  it  upon  the 

20  conclusion  of  your  Treasury  IG  deposition? 

21  A      Mr.  Chertoff,  that's  right.    Without 

22  reviewing  with  my  attorney,  if  he's  got  to  check  it, 
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1  then  it's  clear  I  would  not  know  without  reviewing  it 

2  either. 

3  MR.  CHERTOFF:    All  right.    I  have  nothing 

4  further.    Bill,  if  you  get  an  answer  to  that,  let  me 

5  know. 

6  MR.  PIERSON:    Sure. 

7  EXAMINATION 

8  BY  MR.  KRAVITZ: 

9  Q      1  just  have  one  more  question.    When  you 

10  saw  Mr.  Bowles  and  his  family  on  May  6,  1993,  did  you 

1 1  have  any  discussion  with  Mr.  Bowles  about  David  Hale 

12  or  Capital  Management  Services  or  any  small  business 

13  investment  company  in  Arkansas? 

14  A      No,  I  did  not. 

15  MR.  KRAVITZ:    Thanks. 

16  (Whereupon,  at  10:54  a.m.,  the  deposition 

17  was  concluded.) 
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I,     CARMEN  BUNCH ,       the      officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  iaittomey  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public   in  and   for  the 
District  of  Columbia 


My  Commission  Expires      MARCH   14,    1998 


7246 


DEPQ^^ENT      Thomas   F.   McLarty.    Ill 


ERRATA 


PAGE 


LINE 


CHANGE  FROM 


CHANGE  TO 


28 

11 

29 

8 

34 

7 

36 

10 

44 

6 

44 

8 

44 

11 

45 

2 

46 

5 

46 

20 

47 

3 

50 

12 

50 

14 

52 

2 

53 

7 

53 

9 

53 

20 

54  • 

17 

REASON 


the 

every 

Kneel  's 

Neel 's 

Pierson 

Tavlor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

could 

should 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

Pierson 

Taylor 

7247 


DEPONENT      Thomas  F.  McLarty,   III 

ERRATA 

PAGE            LINE  CHANGE  FROM              CHANGE  TO              REASON 

55  6  PJerson Taylor 

55  16  Pierson Taylor 

57  5  Pierson Taylor 

57  13  Pierson                              Taylor 

58  6  Pierson Taylor 


7248 


i.i'ri"i-^i'i[-'ir'i    -7s;;rn:i 


MAY     :  'J^J 


i^!"'?" 


iif"-^r-'F-ii'^r-^=" 


Y.    1993 


;;;  2  I  3      4  l  b  l  6  ,  r     a    n.i.miaii.us 

_  9  |10|tl|l2l'3l'-'i  15. 'f;-"""!"! 

|l6|17M8l19IMI21  '221 

.i;SI26l27';3i::9i23a    Oayl   L 


APPOINTMENTS  &SCHEDULED  EVENTS 


7249 


SCKEDULE  OF  MACK  MCLARTY 


rFRIDAY,  MAY  7,  1993 

I  oVatt  (05/06/93  6:37  pm) 


Craie-Klrbv:    Pager  :0:/395-6661    ^4U5  Cdlulir  202/365-2756 

COS  Office     202/-156-O797   (Manlyn  Home  70j;99ao6Jb) 

Karen  Sudbay    Pager  202/395-6661  ^"4232  Home  703/276-8212 


1:00  pm 
1:30  pm 


MEETIN^VITH  ERSKINE  BOWLES 

Locaudn;^  COS-QfTice/DCOS  Office 

Contact:  Jbsan  Mc>fe5c205-6702 

NOTE:  You  should  plarTTS'^spefld-J-S-numrtes^  then  bring  him' to  Mark 

Gearan  who  will  fi-aish  the  meeting.    Mark  Middleton  will^also  attend. 
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FRIDAY,  MAY  7  (cominui.-d) 


•7./^" 


DEPOSITION  OF  ROBERT  PETER  RITTLING 
IN  RE:  S.  RES.  120 


MONDAY,  NOVEMBER  6,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  ROBERT  PETER  RITTLING,  called  for  ex- 
amination pursuant  to  notice  of  deposition,  at  8:10  p.m.  in  Room 
534  of  the  Dirksen  Senate  Office  Building,  before  FRANCES  M. 
FREEMAN,  a  Notary  Public  within  and  for  the  District  of  Colum- 
bia, when  were  present: 


MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

ANDREW  M.  SCHAUER,  Esq. 

Minority  Assistant  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 


LENORE  MINTZ  KAPLAN,  Esq. 
U.S.  Department  of  the  Treasury 
Office  of  the  General  Counsel 
1500  Pennsylvania  Avenue,  NW 
Washington,  DC  20220 
On  behalf  of  the  Deponent. 
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3 

1  PROCEEDINGS 

2  Thereupon, 

3  ROBERT  PETER  RITTLING 

4  was  called  as  a  witness  and,  having  been  first  duly 

5  sworn  by  the  notary  public,  was  examined  and 

6  testified  as  follows: 

7  EXAMINATION 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Good  evening,  Mr.  Rittling.    My  name  is 

10  Michael  O'Callaghan.   I  am  associate  special  counsel 

1 1  for  the  Majority  on  the  Special  Committee.   This 

12  deposition  is  being  conducted  pursuant  to  Senate 

13  Resolution  120. 

14  The  Resolution  establishes  a  special 

15  committee  administered  by  the  banking  committee  to 

16  conduct  an  investigation  involving  Whitewater 

17  Development  Corporation,  Madison  Guaranty  Savings  and 

18  Loan  Association,  Capital  Management  Services  Inc., 

19  the  Arkansas  Development  Finance  Authority  and  other 

20  related  matters. 

21  Section  1-B2E  of  Senate  Resolution  120 

22  authorizes  investigation  and  public  hearings  into 

4 

1  whether  the  report  issued  by  the  Office  of  Government 

2  Ethics  on  July  31,  1994,  or  related  transcripts  of 

3  deposition  testimony: 

4  One,  were  improperly  released  to  White 

5  House  officials  or  others  prior  to  their  testimony 

6  before  the  Committee  on  Banking,  Housing  and  Urban 

7  Affairs  pursuant  to  Senate  Resolution  229. 

8  Or,  two,  were  used  to  communicate  to  White 

9  House  officials  or  to  others  confidential  RTC 

10  information  relating  to  Madison  Guaranty  Savings  and 

1 1  Loan  Association  or  Whitewater  Development 

12  Corporation. 

13  And  that  section  of  the  resolution  will  be 

14  mainly  the  focus  of  this  evening's  deposition. 

15  A      Okay. 

16  Q      This  deposition  is  in  advance  of  public 

17  hearings  which  are  scheduled  to  begin  tomorrow,  and 

18  there  is  a  possibility  that  you  may  be  asked  to 

19  testify  at  the  hearing.   If  that  happens,  we  will 

20  notify  your  counsel. 

21  Tonight,  we're  going  to  ask  a  series  of 

22  questions.   You're  testifying  under  oath.   You  have 
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1  already  been  sworn. 

2  If  you  don't  understand  a  question,  either 

3  let  me  or  Minority  counsel  know.    We'll  rephrase  it. 

4  If  you  need  a  break,  let  us  know,  and  we'll  also  go 

5  for  a  break. 

6  The  stenographer  is  preparing  a  record  of 

7  questions  and  answers.   The  deposition  will  be 

8  treated  as  committee  confidential  until  the 

9  commencement  of  the  hearings,  and  we  ask  that  you 

10  keep  the  contents  of  the  deposition  confidential  as 

1 1  well  before  the  hearings. 

12  Does  counsel  have  anything  to  add  to  the 

1 3  record? 

14  MS.  KAPLAN:     This  is  a  continuing 

15  objection  by  the  Department  to  the  request  of 

16  confidentiality.   I  will  point  out  that  Mr.  Rittling 

17  has  learned  for  the  first  time  this  past  Friday 

18  morning,  November  3,  that  he  was  even  going  to  be 

19  deposed.   And  just  in  the  course  of  his  normal  duties 

20  has  been  discussing  the  subject  matter  of  these 

21  hearings  with  people  as  he  performed  his  normal 

22  duties. ___^_ 

1  I  just  want  that  clear  for  the  record,  and 

2  we  can  deal  with  that  in  the  normal  course. 

3  MR.  O'CALLAGHAN:     Thank  you. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Prior  to  the  hearings,  you  may  request  your 

6  transcript,  to  come  look  at  your  transcript,  and  we 

7  will  provide  you  with  an  errata  sheet  to  make  any 

8  corrections  that  you  feel  are  necessary  to  make  the 

9  transcript  accurate. 

10  And  also,  if  you  perform  any  substantive 

1 1  changes  can  also  give  rise  to  calling  you  in  for 

12  another  deposition,  if  that  should  happen. 

13  You  may  be  represented  by  counsel.   Are  you 

14  represented  by  counsel  today? 

15  A      I'm  sorry? 

16  Q      Are  you  represented  by  counsel  this 

17  evening? 

18  A      I  am. 

19  MS.  KAPLAN:     I'm  counsel  for  the 

20  Department  of  the  Treasury,  not  Mr.  Rittling's 

21  personal  counsel.    My  name  is  Lenore  Mintz  Kaplan. 

22  MR.  O'CALLAGHAN:     Objections  to  the  form 
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1  of  questions  will  be  noted  for  the  record.   Counsel 

2  may  object  on  grounds  of  privilege  or  irrelevance, 

3  and  the  committee  chairman  may  rule  on  objections 

4  where  the  witness  refuses  to  answer  a  question. 

5  Those  are  the  preliminaries. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Could  you  please  state  and  spell  your  full 

8  name  for  the  record. 

9  A      My  name  is  Robert  Peter  Rittling,  spelled 
10  R-I-T-T-L-I-N-G. 

11 
12 

13  Q      What  is  your  present  business  address? 

14  A       15th  and  Pennsylvania. 

15  Q      Where  do  you  work? 

16  A      At  the  Department  of  the  Treasury. 

17  Q      What  is  your  position  there? 

18  A      I'm  an  attorney  in  the  general  counsel's 

19  office. 

20  Q      Could  you  give  me  a  description  of  your 

21  employment  since  you  were  graduated  from  law  school? 
22 A      After  graduating  from  law  school,  1  took  a 

1  job  with  the  firm  of  Littler,  Mendelson,  Fastiff  & 

2  Tichy  in  San  Francisco  and  worked  there  for 

3  approximately  one  year  and  then  moved  to  Washington 

4  and  took  the  job  I  have  now  with  the  Treasury 

5  Department. 

6  Q      So  you're  in  the  same  position  you  were 

7  in  -- 

8  A      I  have  been  in  the  same  position  at 

9  Treasury  since  I  started. 

10  Q      When  did  you  first  start  there? 

11  A      I  think  in  1992. 

12  Q      Who  is  your  current  supervisor? 

13  A      I  work  for  Steve  McHale  and  Ken 

14  Schmalzbach. 

15  Q      What  are  their  positions? 

16  A      Mr.  Schmalzbach  is  the  assistant  general 

17  counsel  for  general  law  and  ethics,  and  Steve  McHale 

18  is  his  deputy. 

19  Q      During  the  time  period  March  through  August 

20  of  1994,  who  were  your  supervisors? 

21  A      Mr.  McHale  and  Mr.  Schmalzbach. 

22  Q      The  same? 


7256 


1  A      Yes. 

2  Q      Was  the  office  where  you  work  at,  did  that 

3  have  a  different  name  during  that  time  period? 

4  A      It  did.    It  was  called  the  assistant 

5  general  counsel's  office  for  administrative  and 

6  general  law. 

7  Q      What  are  your  responsibilities  in  your 

8  position? 

9  A      I'm  a  lawyer  in  the  office,  a  staff 

10  attorney.   You  would  have  to  be  more  specific. 

1 1  Q      I'll  focus  on  March  through  August  of  '94. 

12  Were  you  assigned  to  certain  projects  during  that 

13  time  period? 

14  A      I  was. 

15  Q      What  were  you  working  on? 

16  A      In  addition  to  other  responsibilities,  I 

17  was  working  on  the  Whitewater  matter. 

18  Q      What  responsibilities  did  you  have  with 

19  relation  to  that? 

20  A      Assisting  in  document  production  and  in 

21  discovery,  responding  to  different  requests  from 

22  different  entities  that  were  investigating  the 

1  matter. 

2  Q      When  you  say  Whitewater,  does  that  include 

3  inquiries  into  the  propriety  of  the  Treasury/White 

4  House  contacts  ~ 

5  A      It  does. 

6  Q      -  in  connection  with  that?  Did  you  ever 

7  become  aware  that  the  Treasury  inspector  general's 

8  office  and  the  Resolution  Trust  Corporation  inspector 

9  general's  office  were  conducting  investigations  into 

10  the  White  House/Treasury  contacts? 

1 1  A      Yes.    I  know  about  that. 

12  Q      When  did  you  become  aware  of  that? 

13  A      I  can  guess,  say,  during  the  time  period 

14  that  you  mentioned,  sometime  after  March  or  during 

15  March,  1994,  perhaps. 

16  Q      At  that  time,  were  you  aware  that  there 

17  were  ~  the  intent  was  to  conduct  an  investigation  in 

18  order  to  enable  the  Office  of  Government  Ethics  to 

19  render  an  ethics  opinion  to  Secretary  Benson? 

20  A      Right.    That's  correct.   That  was  my 

21  understanding. 

22  Q      Did  you  have  any  involvement  with  any  of 


10 
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1  the  planning  or  the  execution  of  the  Treasury  IG  and 

2  the  RTC  IG  investigation? 

3  A      No,  I  did  not. 

4  Q      Did  you  have  a  role  making  contributions  to 

5  any  of  the  work  product  that  was  a  result  of  that 

6  investigation? 

7  A      You  would  have  to  be  more  specific. 

8  Q      Did  you  contribute  to  any  documents  that 

9  were  produced  by  the  joint  investigation? 

10  A      Documents  produced  by  the  investigation? 

11  Q      (Nods) 

12  A      What  documents  do  you  mean? 

13  Q      I'm  just  asking  any  documents  at  all. 

14  A      That  the  investigation  produced? 

15  Q      Correct.   That  were  created,  produced 

16  during  the  course  of  investigation  or  as  a  by-product 

17  or  end  product  of  the  investigation. 

18  A      You  have  to  be  more  specific. 

19  Q      You  don't  understand  the  question? 

20  A      It  is  just  too  broad.    I'm  sure  in  some  way 

21  I  might  have  contributed  to  what  the  ~  what  resulted 

22  from  the  investigation. 

12 

1  Q      Well,  I'll  take  a  step  back.    Specifically, 

2  with  --  in  relation  to  document  production  and 

3  discovery  that  you  were  doing,  in  connection  with 

4  different  inquiries  into  the  White  House  Treasury 

5  contacts,  were  you  also  acting  in  a  capacity  to  help 

6  prepare  the  Secretary  for  testimony  before  Congress? 

7  A      Yes.    I  did  work  on  things  to  help  the 

8  Secretary  prepare  for  his  hearing  before  Congress, 

9  yes. 

10  Q      What  type  of  assistance  did  you  provide? 

11  A      I  recall  drafting  some  questions  and 

12  answers  for  the  Secretary.   1  recall  working  on  a 

13  briefing  book  for  the  Secretary  —  or  let  me  clarify, 

14  on  items  that  were  included  in  the  briefing  book. 

15  Q      What  specifically  were  you  working  on  that 

16  was  included  in  the  briefing  book? 

17  A      I  think  it  was  a  —  summaries  of  what  some 

18  of  the  other  witnesses  might  testify  to. 

19  Q      How  were  those  prepared? 

20  A      They  were  prepared  by  reading  through  the 

21  deposition  transcripts  of  the  witnesses. 

22  Q      What  was  the  origin  of  the  deposition 


7258 

13 

1  transcripts?   Where  did  they  come  from? 

2  A      They  came  from  the  office  of  the  inspector 

3  general. 

4  Q      How  did  you  come  to  have  access  to 

5  transcripts  to  the  deposition  that  were  taken  by  the 

6  office  of  the  inspector  general? 

7  A      I  believe  I  ~  I  wasn't  involved  in  the 

8  receiving  of  the  transcripts,  but  I  believe  they  were 

9  forwarded  to  our  office  from  the  inspector  general's 

10  office. 

1 1  Q      Did  your  office  request  to  receive  copies 

12  of  these  transcripts? 

13  A      I  don't  know  if  we  requested  them,  but  we 

14  did  receive  copies,  I  suppose,  because  1  had  copies. 

15  Q      But  you  don't  specifically  know  if  it  was  a 

16  request  made  for  the  transcript? 

17  A      1  don't. 

18  Q      Did  anyone  ever  tell  you  there  was? 

19  A      Not  that  1  recall. 

20  Q      Do  you  know  who  delivered  or  transferred 

2 1  the  transcripts  to  your  office? 

22  A      I  don't  know  that. 


1  Q      Have  you  ever  learned? 

2  A      No. 

3  Q      Who  received  the  transcripts  initially? 

4  A      1  don't  know. 

5  Q      Who  provided  you  with  copies  of  the 

6  transcripts? 

7  A      1  don't  recall. 

8  Q      Were  you  specifically  provided  your  own 

9  copies,  or  did  you  work  off  a  set  that  was  used  by  a 

10  number  of  people? 

11  A      I  think  1  had  access  to  a  set  of 

12  transcripts. 

13  Q      Where  were  those  located? 

14  A      They  could  have  been  in  my  office  or  in  a 

15  file  cabinet  outside  of  my  office. 

16  Q      Were  you  in  a  suite  of  offices  at  that 

17  time? 

18  A      I  was. 

19  Q      Who  else  was  in  the  suite? 

20  A      Henry  Booth. 

21  Q      Is  he  an  attorney? 

22  A      Yes,  he  is.    David  Dougherty,  an  attorney 


14 


7259 

15 

1  also.    William  Murphy,  an  attorney,  Lizelle  --  yes, 

2  Lizelle  Mosquera.    She  is  a  secretary.   One  more 

3  person,  Mary  Grace  Tillotsoy.    She  is  an  ethics 

4  specialist. 

5  Q      Are  these  people  all  employees  of  the 

6  office  of  general  counsel  of  the  Treasury? 

7  A      Yes,  they  are. 

8  Q      And  do  they  all  report  to  Mr.  McHale  and 
Schmalzbach? 

A      They  do. 

Q      And  did  they  at  the  time? 

A      Yes,  they  did. 

Q      When  did  you  first  receive  copies  of  the 
transcripts  or  review  them? 

A      I  believe  it  happened  in  the  month  of  July, 
1994,  but  1  can't  recall  the  exact  date. 

Q      Do  you  recall  whether  it  was  in  or  around 
the  time  that  the  Secretary  was  sent  a  copy  of  the 
Treasury  IG  draft  report? 

A      I  believe  it  is  around  that  time. 

Q      Do  you  know  if  it  was  before  that? 

A      I  think  it  was  before  that. 
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1  Q      Did  you  have  the  transcripts  before  the 

2  draft  report  was  given  to  the  department? 

3  A      I  believe  that's  true. 

4  Q      How  far  in  advance? 

5  A      Well,  if  we  did,  in  fact,  receive  the 

6  transcripts  before  the  draft,  you  said  inspector 

7  general's  report.    Right? 

8  Q      (Nods) 
A      I  don't  know,  perhaps  a  couple  days,  maybe 

a  week. 

Q      Did  you  perform  any  sort  of  review  the 
transcripts  before  the  receipt  of  the  draft  report? 

A      Yes,  we  did. 

Q      What  type  of  review  did  you  conduct? 

A      We  read  through  all  the  transcripts,  and  we 
made  transcript  summaries. 

Q      Who  participated  in  that  process? 

A      I  worked  on  it.    David  Dougherty  worked  on 
it.    Beth  Jones,  an  attorney  in  the  general  counsel's 
office,  worked  on  it.   And  one  other  attorney,  his 
first  name  is  Kenneth.   And  I  can't  recall  his  last 
name.   He  has  left  since  then. 
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1  Q      He  has  left  the  Department? 

2  A      Yes,  he  has. 

3  Q      Who  did  Beth  Jones  report  to  at  the  time? 

4  Who  was  her  boss? 

5  A      Mr.  Bauman. 

6  Q      Is  that  John  Bauman? 

7  A      Yes,  it  is. 

8  Q      Who  is  his  immediate  supervisor?   Who  was 

9  it? 

10  A      John  Bauman  is  Ken  Schmalzbach's 

1 1  equivalent.   So  he  would  report  to,  ultimately,  the 

12  general  counsel. 

13  Q      During  this  time  period,  Mr.  Schmalzbach 

14  reported  to  the  general  counsel? 

15  A      Ultimately,  yes. 

16  Q      How  about  immediately? 

17  A      I  guess  it  would  be  the  general  counsel  or 

18  the  deputy  general  counsel. 

19  Q      What  are  their  names? 

20  A      At  the  time? 

21  Q      Correct. 

22 A      The  deputy  was  Dennis  Foreman,  and  the 

18 

1  general  counsel  was  Jean  Hanson. 

2  Q      Now,  you  said  these  summaries  were  included 

3  in  a  briefing  book  that  was  provided  to  the 

4  Secretary.   Is  that  right? 

5  A      Well,  no.    That's  not  correct. 

6  Q      What  were  they  used  for? 

7  A      The  summaries  were  used  for  reviewing  the 

8  draft  OIG  report. 

9  Q      Was  it  your  understanding  when  you  began 

10  the  summaries  that  that's  the  purpose  they  were  going 

11  to  be  put  to? 

12  A      I  don't  recall. 

1 3  Q      When  they  told  you,  Here  are  the 

14  transcripts,  just  do  the  summaries,  do  you  recall 

15  what  ~  did  they  tell  you  what  they  were  going  to  use 

16  them  for?   Do  a  good  job  because  need  it  for  this? 

17  A      Of  course  we  were  asked  to  do  it  and  to  do 

18  a  good  job.    We  always  do.    But,  no,  I  can't  recall 

19  exactly  if  I  was  told  what  the  purpose  was. 

20  Q      Were  you  anticipating  you  were  going  to  get 

21  a  copy  of  the  draft  report,  though? 

22  A      I  don't  recall  that.    I  don't  know.    I 
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1  can't  recall  whether  I  knew  about  it  beforehand  or 

2  not. 

3  Q      And  I  apologize  if  I  misspoke  earlier,  but 

4  did  you  make  a  reference  to  the  summaries  being 

5  included  in  the  briefing  book?   If  you  could  explain. 

6  A      There  were  some,  perhaps,  summaries  of  the 

7  summaries.    We  condensed  —  for  the  briefing  book,  we 

8  made  summaries  that  were  perhaps  one  or  two 

9  paragraphs  long.    And  they  were  basically  a  narrative 

10  that  was  the  summary  of  what  each  witness  might 

1 1  testify  to  based  on  the  summaries,  the  more  extensive 

12  summaries  that  were  based  on  the  transcripts. 

13  Q      Were  the  summaries  used  for  any  other 

14  purpose?   I'm  talking  about  the  initial  summaries. 

15  A      Right.    The  long  ones.    I  think  just -- no, 

16  I  don't  think  so.    I  mean,  just  general  information 

17  about  the  testimony. 

1 8  Q      Were  they  provided  to  anybody  outside  the 

19  office  of  general  counsel? 

20  A      Summaries? 

21  Q      Correct. 

22 A      I  believe  the  summaries  were  provided  to 


1  other  people. 

2  Q      Who  were  they  provided  to? 

3  A      To  the  best  of  my  knowledge,  they  were 

4  provided  to  Department  witnesses  or  their  counsel. 

5  Q      When  did  that  occur? 

6  A      I  think  at  the  end  of  July,  perhaps. 

7  Q      When  the  witness  counsel  were  provided 

8  copies  of  the  summaries,  were  they  provided  with  any 

9  other  documents? 

10  A      I  think  they  were  provided  with  the  copies 

1 1  of  the  transcripts. 

12  Q      I'm  talking  again  about  the  first 

13  summaries,  longer  summaries.   Were  they  provided  to 

14  anyone  else? 

15  A      I  can't  recall  exactly. 

16  Q      Do  you  have  a  recollection  as  to  whether 

17  they  were  given  out  to  anyone  at  all? 

18  A      Perhaps  they  were,  but  I  can't  say  for 

19  sure. 

20  Q      Is  there  a  specific  reason  for  your 

21  hesitation? 

22  A      Only  that  I  can't  recall  exactly.   It  was 


20 
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1  over  a  year  ago. 

2  Q      Have  you  ever  learned  that  they  -  were 

3  copies  of  the  deposition  summaries  were  provided  to 

4  the  White  House? 

5  A      Again,  1  can't  say  for  sure  that  1  knew 

6  that.    1  just  can't  recall  exactly.   It  is  possible, 

7  but  I  say  unequivocally  that  is  true. 

8  Q      Do  you  have  a  sense  that  might  have 

9  happened?  You  said  you  can't  say  unequivocally.   I'm 

10  just  trying  to  see  if  you  have  any  idea  that  that 

1 1  might  have  happened,  if  you  have  any  reason  to 

12  believe  it  could  have  happened. 

13  A      It  might  have  happened. 

14  Q      Do  you  have  any  basis  for  believing  that  it 

15  did  happen? 

16  A      What  do  you  mean? 

17  Q      What  I'm  trying  to  do  is,  1  understand  that 

18  your  recollection  is  not  absolutely  clear.   And  I'm 

19  just  trying  to  determine  whether  there  is  any  part  of 

20  your  recollection  that  tells  you  that  summaries  were 

21  transferred  to  the  White  House? 

22 A      I  have  -  I  might  have  prepared  a  package 


1  of  documents  for  the  White  House.   They  might  have 

2  included  the  summaries,  but  I  can't  say  for  certain 

3  that  that  is  the  case. 

4  Q      Who  was  the  package  prepared  for? 

5  A      The  White  House. 

6  Q      No  one  in  particular  there? 

7  A      Perhaps  I  think  it  was  counsel's  office, 

8  perhaps  Lloyd  Cutler  or  one  of  his  assisting 

9  attorneys. 

10  Q      When  did  this  occur? 

11  A      I  suppose  at  the  end  of  July,  1994. 

12  Q      Do  you  have  a  more  specific  recollection  as 

13  to  what  day  in  July  you  prepared  the  package  of 

14  documents  to  the  White  House? 

15  A      I  think  perhaps  it  was  a  Saturday. 

16  Q      Was  it  Saturday,  July  23rd? 

17  A      That's  possible. 

1 8  Q      Was  the  package  of  documents  that  you 

19  prepared  ever  delivered  to  the  White  House? 

20  A      1  can't  say  that  I  have  personal  knowledge 

2 1  that  it  was,  but  I  have  heard  that  it  was. 

22  Q      What  did  you  hear? 
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1  A      That  it  went  to  the  White  House. 

2  Q      Who  did  you  hear  that  from? 

3  A      I  think  it  has  been  in  the  press. 

4  Q      For  the  edification  of  our  readers  -- 

5  A      Someone  in  my  office,  perhaps  my 

6  supervisor,  but  I  can't  say  ~ 

7  Q      When  were  you  asked  to  put  the  package 

8  together? 

9  A      Well,  I  believe  ~  if  that  was  the  right 

10  date,  I  was  asked  that  morning  to  put  the  package 

1 1  together. 

12  Q      Who  asked  you  to  put  it  together? 

13  A      I  believe  it  was  Mr.  McHale. 

14  Q      I  will  show  you  something  that  might 

15  refresh  your  recollection.   I  would  like  to  show  you 

16  a  document  Bates  stamped  6877. 

17  A      Okay. 

18  Q      It  is  a  letter  dated  July  23,  1994  to  Jane 

19  Sherburne  from  Stephan  J.  McHale. 

20  A      Okay. 

21  Q      Have  you  seen  this  document  before? 

22  A      I  have. 


24 


1  Q      When  did  you  first  see  this? 

2  A      I  don't  recall. 

3  Q      Did  you  see  it  in  around  July  23? 

4  A      I  don't  recall  that. 

5  Q      Do  you  recall  this  being  attached  or  part 

6  of  the  document  package  you  put  together? 

7  A      I'm  sorry.    I  don't  recall. 

8  Q      How  did  this  first  come  to  your  attention, 

9  this  document? 

10  A      This  letter? 

1 1  Q      Correct. 

12  A      1  remember  seeing  it  from  the  Treasury 

13  production. 

14  Q      But  previous  to  that,  had  you  seen  it? 

15  A      I  can't  say  for  sure. 

16  Q      Does  this  ~  looking  at  this  document,  does 

17  this  help  refresh  your  recollection  as  to  when  you 

1 8  prepared  the  package  of  documents  for  the  White 

19  House? 

20  A      Certainly.   If  this  is  July  23,  you  say  it 

21  was  a  Saturday,  that  would  probably  be  the  day  that  I 

22  prepared  it. 
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1  Q      July  23  was  a  Saturday,  1994.    So  you  said 

2  Mr.  McHale  asked  you  that  morning  to  put  together  a 

3  package  of  documents.   What  were  his  specific 

4  instructions  to  you  that  morning? 

5  A      He  asked  me  to  prepare  a  set  of  transcripts 

6  for  the  White  House,  and  I  believe  I  might  have  also 

7  included  transcript  summaries.   I  put  the  package 

8  together  in  a  box. 

9  Q      And  where  did  you  get  the  transcript  from 

10  which  you  made  the  copies? 

1 1  A      Well,  we  had  transcripts.   We  had  copies  of 

12  all  the  transcripts  or  all  but  one,  I  guess.    We  had 

13  copies  made  at  the  print  shop  at  Treasury,  and  those 

14  copies  we  put  in  a  package  for  transmittal  to  the 

15  White  House. 

16  Q      Did  you  use  the  print  shop  at  Treasury  that 

17  morning  or  had  it  been  done  earlier? 

18  A      I  suppose  it  had  been  done  the  night 

19  before. 

20  Q      Was  it  done  the  night  before  in 

21  anticipation  of  putting  this  package  together? 

22  A      Vm  sorry.    I  don't  know.    Let  me  --  it 


1  also  might  be  the  case  that  we  had  several  copies  of 

2  the  transcripts,  and  we  just  took  one  copy  and  ~  and 

3  took  one  copy  and  made  up  the  package.   I  just  can't 

4  recall  exactly  when  we  had  copies  made. 

5  Q      Do  you  recall  whether  you  pulled  copies  out 

6  of  a  file  cabinet  or  whether  you  did  go  to  the  print 

7  shop  that  day?   You  were  asked  to  put  the  package 

8  together.   Do  you  remember  how  you  did  it? 

9  A      I  guess  I  remember  having  a  box  of  copies, 

10  and  I  --  from  that  ~  on  a  cart  that  came  from  the 

1 1  print  shop.    1  can't  recall  when  it  came  from  the 

12  print  shop.    But  I  remember  pulling  one  copy  of  all 

1 3  the  transcripts  from  the  copies  and  putting  them  in  a 

14  box  for  the  White  House. 

15  Q      You  say  you  might  have  put  summaries,  but 

16  you  don't  have  a  specific  recollection? 

17  A      It  is  very  possible,  but  1  don't  --  1  can't 

1 8  say  for  sure  that  I  did. 

19  Q      Have  you  since  ~  you  can't  say  for  sure 

20  today  whether  you  did.    Is  that  right? 

21  A      That's  right. 

22  Q      After  you  put  the  box  of  documents 


26 


7265 

27 

1  together  —  you  put  all  the  documents  in  the  box  and 

2  prepared  the  package,  where  did  you  —  where  did  you 

3  actually  assemble  the  documents? 

4  A      I  assembled  the  package  just  outside  my 

5  office,  my  office  suite. 

6  Q      Did  anyone  assist  you? 

7  A      No. 

8  Q      What  time  did  you  arrive  at  the  office  that 

9  day? 

10  A      Perhaps  around  nine  o'clock  in  the  morning. 

1 1  Q      How  soon  after  were  you  asked  to  prepare 

12  the  package  after  you  arrived? 

13  A      It  was  early  morning,  perhaps  9:00  or 

14  10:00. 

15  Q      Fairly  soon  after  you  arrived? 

16  A      That's  right. 

17  Q      Was  Mr.  McHale  already  at  the  office  when 

18  you  arrived? 

19  A      1  don't  know. 

20  Q      Do  you  remember  if  when  you  came  in,  you 

21  walked  in  his  office  to  see  what  the  drill  was  for 

22  the  day  or  — 


1  A      That's  possible.    I  do  recall  that  he  was 

2  there  early.    I  don't  know  if  I  was  there  first  or  he 

3  was  there  first. 

4  Q      After  you  assembled  the  documents  outside 

5  of  your  office,  what  did  you  do  with  the  box  and 

6  package  of  documents? 

7  A      It  sat  there  for  most  of  the  morning.    And 

8  I  don't  know  what  happened  to  it  after  that. 

9  Q      Did  Mr.  McHale  tell  you  specifically  why 

10  you  were  putting  the  package  together? 

11  A      To  go  to  the  White  House. 

12  Q      Did  you  ever  learn  at  whose  request  the 

13  documents  were  being  sent  over  to  the  White  House? 

14  A      I  don't  think  so.    I  don't  think  I  know 

15  that. 

16  Q      Do  you  know  who  at  Treasury  instructed  that 

17  the  package  be  put  together? 

18  A      I  do  not. 

19  Q      Other  than  Mr.  McHale  instructing  you? 

20  A      I  don't  know  that. 

21  Q      Do  you  know  who  at  the  White  House 

22  requested  the  documents,  if  anyone? 
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1  A      Well,  based  on  this  letter  ~ 

2  Q      Independent  of  the  letter. 

3  A      I  just  can't  recall  that. 

4  Q      Were  you  ever  told? 

5  A      I  think  I  eventually  found  out  that,  maybe 

6  that  day  or  sometime  after  that,  that  Mr.  Cutler  was 

7  going  to  use  the  transcripts  to  prepare  for  the 

8  hearings.   And  I  think  also  so  he  could  conduct  his 

9  own  investigation  of  the  White  House/Treasury 

10  contacts. 

1 1  Q      Who  told  you  that? 

12  A      I  don't  recall.   But  I  think  that  was 

13  common  knowledge.   Perhaps  it  was  in  the  press.   I 

14  don't  know. 

15  Q      Do  you  know  when  the  documents  were  removed 

16  from  outside  your  office? 

17  A      I  don't  know  that,  no. 

1 8  Q      Were  you  told  who  was  ~  whether  someone 

19  was  supposed  to  bring  them  over  to  the  White  House 

20  that  day? 

21  A      I  recall  waiting  for  something  to  happen, 

22  like  a  call  from  the  White  House  that  they  were  ready 


30 


1  to  receive  them,  but  I  don't  recall  anything  other 

2  than  that.    I  don't  know  what  happened  to  them. 

3  Q      Were  you  waiting  with  anyone  for  the  call 

4  or  ~ 

5  A      No,  I  wasn't.   After  I  put  the  package 

6  together,  I  went  on  to  something  else. 

7  Q      Your  work  was  done? 

8  A      I  was  finished  with  it,  as  far  as  I  knew. 

9  Q      Were  you  ever  told  that  you  might  have  to 

10  deliver  the  documents? 

11  A      I  might  have  been,  but  1  can't  recall 

12  exactly. 

13  Q      Have  you  ever  learned  who  ~  have  you  ever 

14  learned  somebody  brought  the  documents  over  to  the 

15  White  House? 

16  A      Yes.    I  have  heard  that  they  were  delivered 

17  to  the  White  House. 

18  Q      And  do  you  know  who  delivered  the 

19  transcripts  to  the  White  House? 

20  A      I  have  heard  that  perhaps  it  was  David 

21  Dougherty,  but  I  can't  say  for  sure. 

22  Q      Where  did  you  hear  that? 
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1  A      I  don't  know. 

2  Q      Did  you  hear  it  around  the  office  or  in  the 

3  press? 

4  A      Around  the  office,  perhaps.   I  might  have 

5  heard  it  from  David  himself,  but  I  just  can't  recall. 

6  Q      Was  he  in  the  office  that  day? 

7  A      I  think  he  was. 

8  Q      Did  you  have  any  conversations  with  him 

9  that  day? 

10  A      I'm  sure  we  did  if  he  was  in  the  office. 

1 1  Q      Are  you  and  David  friends? 

12  A      We  are  friends,  yes. 

13  Q      Would  he  have  normally  told  you  if  he  was 

14  going  over  to  the  White  House  to  drop  off  some 

15  documents,  some  transcripts? 

16  A      Perhaps.   But  again,  at  that  time  we  were 

17  both  very  busy.    Hours  and  hours  could  have  passed, 

18  and  we  had  not  communicated.   So  it  is  something  he 

19  could  have  done,  and  I  would  not  know  about  it. 

20  Q      Was  anyone  in  the  Treasury  IG's  office 

21  consulted  before  the  transcripts  were  delivered  to 

22  the  White  House? 
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1  A      I  don't  have  personal  knowledge  of  that. 

2  Q      What  knowledge  do  you  have? 

3  A      Well,  I  have  learned  that  I  think  that 

4  aspect  was  —  there  was  some  negotiation  over  that. 

5  Q      How  did  you  learn  that? 

6  A      I  think  it  has  been  in  the  press.  It  has 

7  developed  into  quite  an  issue,  as  you  know. 

8  Q      Have  you  had  any  specific  discussions  with 

9  anyone  at  work,  anyone  from  the  Treasury  or  the  White 

10  House  or  the  Treasury  IG's  office? 

11  A      I  believe  at  some  time  after  that  I  did 

12  speak  with  someone  in  the  IG's  office  about  it. 

13  Q      Who  did  you  speak  to? 

14  A      I  think  I  spoke  with  Francine  Kemer. 

15  Q      What  did  you  talk  about? 

16  A      That  it  had  become  an  issue. 

17  Q      When  did  this  conversation  occur? 

18  A      I  can't  recall  exactly,  but  now  that  you 

19  mention  —  I  think  it  was  something  that  was  raised 

20  at  the  hearing  itself,  the  fact  that  transcripts  were 

21  sent  to  the  White  House. 

22  I  believe,  I  think  it's  in  the  Senate 
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1  hearings,  perhaps  Senator  Bond,  but  I  can't  say  for 

2  sure,  raised  it  as  an  issue.   And  I  recall  then, 

3  perhaps  —  I  think  I  was  watching  the  hearings,  and 

4  someone  else  mentioned  it,  commented  on  the  fact  that 

5  it  was  an  issue. 

6  And  I  believe  sometime  after  that  I  might 

7  have  heard  something  from  Francine  Kemer. 

8  Q      Did  she  contact  you  or  did  you  contact  ~ 

9  A      I  think  I  ran  into  her  in  the  hallway,  and 

10  she  mentioned  it,  perhaps. 

1 1  Q      What  did  she  say? 

12  A      That  it  was  an  issue. 

13  Q      Did  she  discuss  with  you  any  conversations 

14  she  might  have  had  with  anyone? 

15  A      No,  she  did  not. 

16  Q      Has  she  ever?   When  I  say  the 

17  conversations,  I  should  be  a  little  bit  more 

18  specific,  any  conversation  with  regard  to  handling  of 

19  the  transcripts. 

20  A      I  don't  recall  if  she  did. 

21  Q      Do  you  know  whether  she  provided 

22  transcripts  to  the  Office  of  General  Counsel  on  July 


1  18th? 

2  A      Again,  I  know  we  received  transcripts,  but 

3  I  can't  say  who  we  received  them  from  or  the  exact 

4  date  that  we  received  them. 

5  Q      Do  you  have  a  fresh  recollection  if  I  asked 

6  you  whether  Francine  Kemer  delivered  the  transcripts 

7  or  transferred  the  transcripts  to  the  general 

8  counsel's  office? 

9  A      Not  really,  I  just  can't  recall. 

10  Q      Do  you  know  if  the  transcripts  were  ever 

1 1  delivered  to  someone  in  the  Office  of  General  Counsel 

12  at  one  time  and  then  requested  to  be  returned,  and 

13  then  transcripts  were  redelivered  to  the  Office  of 

14  General  Counsel? 

15  A      I  don't  recall  that,  no. 

16  Q      Have  you  ever  heard  that? 

17  A      Say  that  again.   They  were  delivered  to  the 

18  Office  of  General  Counsel,  taken  back  and  then 

19  redelivered? 

20  Q      Correct. 

21  A      I  can't  say  I  recall  that  at  this  time. 

22  Q      Have  you  ever  been  told  that? 
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1  A      I  don't  think  so. 

2  Q      Have  you  ever  heard  that  Mr.  Dougherty 

3  delivered  or  had  cause  to  have  transcripts  summaries 

4  transferred  to  the  White  House  counsel's  office? 

5  A      Mr.  Dougherty  had  caused  transcript 

6  summaries  to  be  delivered  to  the  White  House? 

7  Q      Right.    Have  you  heard  that  or  do  you  know 

8  about  that? 

9  A      Just  what  I  said  earlier.   That's  possible 

10  I  -  in  preparing  the  package  of  transcripts  for  the 

1 1  White  House,  I  also  included  transcript  summaries. 

12  That's  very  possible. 

13  And  I  have  heard  that  Mr.  Dougherty  was  the 

14  person  who  took  the  package  to  the  White  House. 

15  Q      Independent  of  that  package  being 

16  delivered,  whether  on  another  occasion  he  caused 

17  transcripts  to  be  ~  transcript  summaries  to  be 

18  delivered  to  the  White  House? 

19  A      I  can't  say  I  recall  exactly,  but  now  that 

20  you  mention  it,  it  sounds  familiar,  but  1  don't  why. 

21  Q      Did  you  ever  hear  that  he  had  sent 

22  transcripts  summaries  to  Sharon  Conaway? 


1  A      She  works  in  the  White  House  --  I  ~ 

2  Q      Just  wondering  if  the  name  helps  ring  a 

3  bell  for  you. 

4  A      No,  not  regarding  David  Dougherty.    I  know 

5  who  she  is.    I  believe  I  have  spoken  with  her. 

6  Q      I  would  like  to  show  you  a  ~  did  you  ever 

7  hear  that  a  transcript  summary  of  a  Steve  Katsanos 

8  was  sent  to  the  White  House  counsel's  office? 

9  A      Did  I  ever  hear  that? 

10  Q      Hear  or  learn. 

1 1  A      That's  a  difficult  question.    I  can't  say. 

12  Q      Let  me  help  you  out.    I  understand  what 

13  you're  saying.    Other  than  any  summaries  which  may 

14  have  been  included  in  the  package  of  documents  that 

15  you  put  together  for  the  White  House  on  the  23rd,  do 

16  you  have  any  knowledge  of  a  deposition  summary  of 

17  Steve  Katsanos  being  transferred  or  delivered  to  the 

18  White  House  counsel's  office? 

19  A      Other  than  that  one  time,  you  said? 

20  Q      Other  than  the  possibility  on  the  23rd. 

21  Correct. 

22  A      At  some  other  time  other  than  the  23rd? 
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1  Q      Correct. 

2  A      Specifically,  a  Steve  Katsanos  summary? 

3  Q      Specifically. 

4  A      No,  I  don't  recall  that. 

5  Q      Do  you  have  knowledge  of  any  other 

6  transfers  of  summaries  other  than  on  the  23rd  that 

7  went  to  the  White  House? 

8  A      No,  I  don't. 

9  Q      Do  you  know  or  have  you  ever  learned 

10  whether  Sharon  Conaway  in  the  White  House  counsel's 

1 1  office  sent  a  deposition  summary  of  Steve  Katsanos  to 

12  counsel  of  any  of  the  White  House  Treasury  RTC 

13  witnesses? 

14  A      No,  I  wouldn't  know  about  that.    I  don't 

15  recall  that. 

16  Q      At  the  time  transcripts  were  —  on  July  23, 

17  in  or  around  July  23,  at  the  time  they  were  delivered 

18  to  the  White  House,  was  anyone  at  the  RTC  IG's  office 

19  consulted  before  the  transcripts  were  delivered  to 

20  the  White  House? 

21  A      I  could  speculate  and  say  I'm  sure  that  was 

22  the  case,  but  1  can't  say  for  sure.    I  was  not 
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1  involved  in  the  negotiation  over  the  transmitting  the 

2  transcripts  to  go  out. 

3  Q      So  you  have  no  knowledge? 

4  A      That's  right. 

5  Q      Of  that  at  least.   I  didn't  mean  to 

6  infer  — 

7  A      In  everything. 

8  MS.  KAPLAN:     To  the  extent  that  your 

9  comment  was  directed  to  Mr.  Kittling  saying  he 

10  doesn't  have  knowledge,  in  fairness  to  him,  you're 

1 1  asking  about  a  lot  of  things. 

12  MR.  O'CALLAGHAN:     I'm  just -- 

13  MS.  KAPLAN:     And  specific  recollections 

14  are  very  difficult. 

15  MR.  O'CALLAGHAN:     1  understand,  but  that's 

16  why  we're  asking  questions. 

17  MS.  KAPLAN:     That's  why  you're  asking,  I 

18  understand,  and  that's  perfectly  clear.   But  to  the 

19  extent  that  your  comment  that  he  doesn't  have  a 

20  recollection,  that's  fair  on  his  part,  too,  that  he 

21  might  not  have  one. 

22  MR.  O'CALLAGHAN:     Sure.    Part  of  the  human 
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1  condition. 

2  MS.  KAPLAN:     That's  right.    As  long  as  you 

3  understand  that. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      At  the  time  the  transcripts  were  delivered 

6  to  the  White  House  in  and  around  July  23,  at  that 

7  time  were  you  aware  of  whether  there  was  any 

8  confidential  RTC  information  contained  in  the 

9  transcripts  with  regard  to  criminal  referrals? 

10  A      I  know  that  has  become  an  issue. 

11  Q      But  at  the  time? 

12  A      Well,  I  believe  that  I  did.    1  was 

13  sensitive  to  that,  because  ~  let  me  go  back  and 

14  clarify  something. 

15  Q      Certainly. 

16  A      In  sending  things  to  the  White  House  and  to 

17  other  people,  like  the  transcripts  or  transcript 

18  summaries,  I  have  to  say  that  I'm  not  sure  that  every 

19  transcript  or  every  summar>'  was  sent  out. 

20  It  is  possible  that  we  retained  a  summary 

21  or  a  transcript,  because  it  did  contain  sensitive 

22  information. 
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1  Q      Were  you  ~  do  you  remember,  were  you  asked 

2  to  do  that  on  the  23rd  when  you  put  the  package 

3  together? 

4  A      I  believe  it  was  mentioned  to  me. 

5  Q      By  Mr.  McHale  or  somebody  else? 

6  A      Mr.  McHale  or  Mr.  Schmalzbach  or  both. 

7  Q      So  they  both  talked  to  you  about  putting 

8  together  the  documents,  the  transcripts  and  perhaps 

9  the  summaries? 

10  A      Okay.   They  must  have,  yes,  both  of  them. 

1 1  Q      Just  to  take  another  step  back,  did  they 

12  talk  to  you  at  the  same  time,  or  were  they  different 

1 3  conversations? 

14  A      I  think  both,  separately  and  then,  perhaps, 

1 5  together. 

16  Q      And  they  both  gave  you  instructions  with 

1 7  regard  to  putting  together  the  packet  of  documents 

18  that  were  going  to  go  to  the  White  House,  if  you  can 

19  recall  whether  you  were  in  their  office  or  your 

20  office? 

21  A      I  may  be  confusing  the  day  that  we  sent  the 

22  transcripts  to  the  White  House  with  the  day  that  we 
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1  sent  some  transcripts  and  summaries  to  the  witnesses. 

2  I  think  that  occurred  on  two  different 

3  Saturdays.   So  I  may  be  confusing  the  two. 

4  Q      Maybe  we  can  hopefully  clear  up  a  little 

5  confusion. 

6  On  the  23rd,  do  you  recall  whether  there 

7  was  a  specific  hesitancy  to  provide  the  White  House 

8  with  documents  that  might  contain  confidential 

9  information,  or  did  that  become  an  issue  later  on? 

10  A      I  think  it  became  an  issue  later  on.    I'm 

1 1  not  sure  that  I  knew  there  was  a  problem  on  that 

12  Saturday  with  the  White  House. 

13  Q      That  there  was  concern  about  it? 

14  A      Right. 

15  Q      To  just  be  clear,  do  you  recall  whether  you 

16  talked  to  Mr.  Schmalzbach  as  well  on  the  23rd  before 

17  the  White  House  documents  were  sent  over? 

18  A      1  think  it  was  perhaps  just  with  Mr.  McHale 

19  that  1  spoke. 

20  Q      When  did  you  get  the  ~  when  did  the 

21  go-ahead  come  in  to  have  the  transcripts  delivered? 

22  A      To  the  White  House? 


1  Q      Yes. 

2  A      1  don't  know,  because  I  wasn't  involved  in 

3  delivering  the  transcripts. 

4  Q      Were  you  in  the  office  ~  rather,  how  long 

5  were  you  in  the  office  for  that  day? 

6  A      About  from  nine  o'clock  in  the  morning  to 

7  ten  or  eleven  o'clock  at  night. 

8  Q      So  you  were  there  all  day  and  most  of  the 

9  night? 

10  A      Yes. 

1 1  Q      You  don't  have  specific  recollection  when 

12  the  go-ahead  came  in  to  deliver  the  transcripts? 

13  A      I  really  wasn't  involved.   I  was  busy  with 

14  something  else. 

15  Q      If  you  could  just  answer  the  question. 

16  A      Could  you  restate  the  question? 

17  Q      Sure.   The  question  was  whether  you  became 

18  aware  when  the  go-ahead  came  to  deliver  the 

19  transcripts. 

20  A      1  was  not  aware  of  that. 

21  Q      Have  you  since  learned  when  it  came  in? 

22  A      No. 
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1  Q      So  just  ~  I  asked  you  earlier  whether  you 

2  were  aware  that  there  was  confidential  RTC 

3  information  with  regard  to  criminal  referrals 

4  contained  in  the  transcripts  on  the  23rd. 

5  What  is  your  recollection  of  that?   We  went 

6  back  and  forth  because  you  said  — 

7  A      Right.    I  don't  recall  having  a  concern 

8  about  sensitive  information  being  contained  in  the 

9  transcripts  on  the  23rd. 

10  Q      I'm  going  to  show  you  a  document  which 

1 1  begins  on  Bates  stamp  015244.    It  is  actually  a 

12  series  of  documents,  015335,  but  1  believe  it  was  all 

1 3  produced  together  and  appears  to  go  together. 

14  Can  you  take  a  look? 

15  A      Do  you  know  where  it  came  from? 

16  Q      I  believe  it  was  produced  by  Treasury. 

17  A      Right.    But  do  you  know  whose  office  it 

18  came  from? 

19  Q      I  don't  have  that  with  me  right  now. 

20  A      Okay.    What  do  you  want? 

21  Q      Take  a  look  at  it.    I'm  just  going  to  ask 

22  you  a  general  question.   Have  you  seen  it  before?  Do 
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1  you  know  what  it  is?   What  does  it  represent?  What 

2  is  contained  inside  it?   I'm  not  going  to  ask  you 

3  about  the  specific  text. 

4  A      Is  it  all  the  same  then? 

5  Q      Take  your  time  in  looking  through  it. 

6  A      Okay. 

7  Q      After  having  a  chance  to  review  the 

8  document  I  just  showed  to  you,  which  contains  a  cover 

9  page  on  it  as  well,  just  for  identification  purposes, 

10  it  reads  Print  File  List  7-28-94,  12:10  p.m. 

1 1  It  says  file  list,  and  then  the  file  name 

12  includes  C  drive  or  C  colon,  backslash  data, 

13  backslash  WP,  backslash  Madison,  backslash  summarie 

14  spelled  with  an  IE  at  the  end. 

15  Then  it  has  a  list  of  names,  which  looks 

16  likes  a  directory  and  it  refers  to  a  number  of 

17  documents.   Have  you  seen  this  collection  of 

1 8  documents  before? 

19  A      I  have. 

20  Q      Where  have  you  seen  it,  initially? 

21  A      Well,  I  can  tell  you  this  came  from  our 

22  hard  drive.   This  is  a  directory  of  this  ~  this  is  a 
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1  printout  of  this  directory  from  our  hard  drive.   And 

2  these  are  the  transcript  summaries. 

3  Q      So  you  maintained  all  the  summaries  in  a 

4  single  hard  drive? 

5  A      I  did. 

6  Q      Were  you  given  a  disk  with  copies  of  the 

7  transcripts  on  them  by  different  people  working  on 

8  them? 

9  A      That's  true,  I  was. 

10  Q      Are  the  documents  contained  in  here  the 

1 1  actual  summary  transcripts  that  were  prepared  by  the 

12  Office  of  General  Counsel? 

13  A      I'm  sorry.    Could  you  restate  that? 

14  Q      Sure.   Are  the  summary  transcripts  —  are 

15  the  documents  contained  in  here  a  collection  of  the 

16  summaries  of  the  transcripts  that  were  created  by  the 

17  Office  of  General  Counsel? 

18  A      Yes.   Those  are  —  these  are  the  summaries 

19  that  were  created  by  my  office. 

20  Q      You  said  earlier  that  you  may  have  included 

21  some  of  the  summaries,  all  or  some,  in  the  package  of 

22  documents  you  put  together  for  the  White  House  on  the 
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1  23rd. 

2  Were  you  asked  to  include  those  in  the 

3  production,  or  was  this  something  you  did  on  your  own 

4  initiative? 

5  A      I  believe  I  would  have  been  asked. 

6  Q      Would  you  have  put  something  in  there  you 

7  were  not  told  to  put  in  there? 

8  A      Probably  not. 

9  Q      Do  you  know  if  any  of  the  mini  summaries  or 

10  smaller  summaries  were  included? 

1 1  A      No,  they  were  not. 

12  Q      Were  those  prepared  yet? 

13  A      Probably  not,  no.    They  weren't  prepared 

14  until  right  before  the  hearing. 

15  Q      That  was  a  little  later? 

16  A      Yes. 

17  Q      Did  you  provide  the  Treasury  IG's  office 

18  with  any  copies  of  the  summaries  to  assist  them  in 

19  their  investigation? 

20  A      I  don't  think  so. 

21  Q      No? 

22  MS.  KAPLAN:     What  was  your  question? 
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1  MR.  O'CALLAGHAN:     Whether  the  summaries 

2  were  provided  to  Treasury  RTC  IG's  office  to  assist 

3  them  in  their  investigation. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      I  believe  that  was  the  question  I  asked. 

6  A      Right.    It  was. 

7  Q      Did  you  ~  we  were  talking  about  reviews 

8  that  were  done  on  the  transcripts,  and  I  believe  one 

9  of  the  purposes  you  said  for  the  review  that  was 

10  conducted  by  you  was  to  produce  summaries. 

1 1  Were  other  reviews  that  were  conducted  of 

12  the  transcripts  for  other  purposes? 

13  A      Yes.   The  transcript  summaries  were  used 

14  for  other  purposes,  yes. 

1 5  Q      And  what  were  they  used  for? 

16  A      I  think  just  general  preparation  for  the 

1 7  hearings. 

18  Q      Did  you  ever  ~  were  you  ever  involved  in  a 

19  process  of  checking  the  transcripts  for  accuracy  and 

20  then  providing  suggested  edits  to  the  transcripts  -- 

21  excuse  me.   Let  me  withdraw  that  question. 

22 We  discussed  earlier  that  your  office 


1  received  copies  of  the  IG's  draft  report.    Is  that 

2  right? 

3  A      Yes. 

4  Q      Did  you  participate  in  a  process  where 

5  suggested  revisions  or  edits  were  provided  by  your 

6  office  to  the  IG's? 

7  A      On  the  draft  report? 

8  Q      Correct. 

9  A      Yes,  I  did. 

10  Q      What  was  your  participation  on  that?   How 

1 1  was  it  run? 

12  A      I  think  there  were  a  couple  of  people 

13  involved.    1  can't  say  exactly. 

14  Q      Can  you  tell  me  who  you  remember  was 

15  involved? 

16  A      I  would  assume  David  Dougherty  was 

17  involved,  perhaps  David  Dougherty.   But  I  do  recall 

18  reading  through  the  draft  report  in  light  of  the 

19  transcript  summaries.   I  would  read  through  the  draft 

20  report  and  look  for  quotes  from  the  transcripts. 

21  And  1  was  to  make  sure  that  the  quotes  or 

22  the  ~  the  references  to  the  transcripts  were 


48 


7276 

49 

1  factually  accurate. 

2  Q      Were  you  looking  for  all  quotes  or  any 

3  specific  kind  of  quote? 

4  A      No,  just  to  make  sure  that  the  report  was 

5  accurate. 

6  Q      It  was  a  blanket  search  for  references  to 

7  the  transcripts? 

8  A      That's  correct.   But  we  also  searched  for 

9  grammatical  errors,  punctuation  errors,  poor  writing 

10  style. 

1 1  Q      You  and  David  Dougherty  were  involved  in 

12  this  process,  you  think? 

13  A      I  believe  David  Dougherty  was,  but  I  know  I 

14  was  for  sure. 

15  Q      Were  there  more  than  two  people  involved, 

16  or  were  you  guys  doing  all  the  work? 

17  A      It  could  have  been  just  the  two  of  us. 

18  Q      Did  anyone  review  the  work  you  did  after  ~ 

19  actually,  let's  go  a  little  more  slowly. 

20  After  you  reviewed  the  report  for  quotes  or 

2 1  references  to  the  transcripts,  grammatical  errors 

22  poor  writing  style,  what  did  you  do?   Did  you  prepare 
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1  a  document? 

2  A      I  guess  we  prepared  a  list  of  suggested 

3  comments  that  we  thought  should  be  considered  in 

4  making  a  final  report. 

5  Q      I  would  like  to  show  you  a  document  that 

6  bears  the  Bates  Numbers  14934  through  14938.    Take  a 

7  look  at  it.    Let  me  know  when  you  have  had  a  chance 

8  to  review  it. 

9  MR.  O'CALLAGHAN:     Counsel,  please  do  the 

10  same  thing  —  feel  free  to  do  the  same,  excuse  me. 

1 1  THE  WITNESS:     Okay. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Have  you  seen  this  document  before? 

14  A      I  have. 

15  Q      For  the  record,  it  is  a  multi-page  document 

16  entitled  Suggested  Revision  to  IG  Report,  and  it 

17  lists  different  page  numbers  at  the  top  of  each 

1 8  paragraph,  and  there  is  also  a  bunch  of  handwritten 

19  notations  that  occur  throughout  the  document. 

20  Do  you  recognize  the  handwriting  on  the 

21  document? 

22  A      I  think  some  of  it  is  Steve  McHale's 
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1  handwriting,  and  I  believe  this  is  my  handwriting. 

2  Q      When  you  say  this,  what  are  you  referring 

3  to? 

4  A      Referring  to  the  third  page  of  the 

5  document,  Page  14936,  the  handwriting  at  the  bottom 

6  regarding  page  12. 

7  Q      The  neater  print  with  the  arrow? 

8  A      Yes. 

9  Q      I  think  that  accurately  describes  it.    Is 

10  this  document  a  draft  of  the  type  of  document  you 

1 1  just  described? 

12  A      I  think  it  is,  yes. 

13  Q      Did  Mr.  McHale  ~  did  you  provide  numerous 

14  drafts  of  a  document  of  this  sort? 

15  A      We  might  have  made  several  drafts,  yes. 

16  Q      Over  what  period  of  time? 

17  A      Probably  in  a  weekend  or  a  day. 

18  Q      So  this  was  a  quick  turnaround  project? 

19  A      Yes. 

20  Q      Did  your  office  eventually  provide  edits  to 

21  the  IG's  office? 

22 A      Yes,  we  did. 
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1  Q      Who  were  they  provided  to? 

2  A      1  don't  have  ~  again,  I  did  not  transmit 

3  the  final  suggested  revisions  to  the  IG's  office,  but 

4  I  believe  --  so  I  don't  know. 

5  Q      And  of  course,  you  know,  all  these 

6  questions  are,  if  you  know,  if  you  have  heard.   And  I 

7  can  only  ask  you  what  your  knowledge  is,  but  have  you 

8  ever  heard  who  they  were  delivered  to? 

9  MS.  KAPLAN:     Could  we  just  make  sure  we 

10  distinguish  between  when  you  are  asking  him  do  you 

1 1  know  or  when  you  are  asking  ~ 

12  MR.  O'CALLAGHAN:     You're  right.    I 

13  apologize. 

14  BY  MR.  O'CALLAGHAN: 

1 5  Q      Have  you  ever  heard  who  the  edits  were 

16  delivered  to? 

17  A      I  don't  think  I  know. 

18  Q      Do  you  know  who  made  the  delivery  to  the 

19  IG's  office? 

20  A      I  don't  know. 

21  Q      Have  you  been  told? 

22  A      No. 
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1  Q      I  want  to  show  you  another  document, 

2  another  one-page  document.    It  bears  the  Bates 

3  014958,  it  appears  to  have  --  and  it's  a  July  29, 

4  1994  memorandum  for  Ken  Schmalzbach  from  R.  Peter 

5  Kittling.    The  subject  is  review  of  the  OIG's  Final 

6  Chronology  of  White  House  Contacts.   Have  you  seen 

7  this  document  before? 

8  A      I  have. 

9  Q      When  did  you  first  see  it? 

10  A      I  believe  it  was  July  29,  1994. 

11  Q      Is  that  when  you  drafted  and  wrote  the 

12  final  copy  of  the  document? 

13  A      Yes,  I  drafted  this. 

14  Q      Those  are  your  initials  next  to  the  -- 

15  A      Yes.    That's  my  signature. 

16  Q      What  is  this  document? 

17  A      It  is  a  memo  to  Ken  Schmalzbach  from  me,  1 

18  guess,  providing  a  brief  summary  of  my  comments  on 

19  the  final  chronology  produced  by  the  Inspector 

20  General's  office  on  its  investigation  of  the  White 

21  House/Treasury  contacts. 

22 Q      The  first  sentence  says  the  QIC 
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1  incorporated  many  of  our  recommended  changes  in  the 

2  final  chronology.    How  did  you  ~  do  you  know  that 

3  that  happened,  just  personally  sitting  here? 

4  A      1  can't  recall  that,  no. 

5  Q      Do  you  know  what  the  basis  was  for  that 

6  statement? 

7  A      Well,  I  went  through  ~  I  am  sure  I 

8  compared  our  ~  the  final  copy  of  our  suggested 

9  changes  to  the  final  OIG  report. 

10  Q      Did  you  have  any  discussion  with  anyone  in 

11  the  IG's  offices? 

12  A      No,  I  did  not. 

13  Q      Do  you  know  whether  — 

14  A      Let  me  go  back.   I  don't  recall  having  any 

15  discussions  with  the  Inspector  General's  office  about 

16  the  -  what,  about  the  final  report? 

17  Q      About  suggested  edits  that  were  accepted  or 

1 8  incorporated  into  the  final  chronology. 

19  MS.  KAPLAN:     Can  you  say  it  once  more? 

20  MR.  O'CALLAGHAN:     The  question? 

21  THE  WITNESS:     Yes. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Sure.    It  is  getting  late.    I'm  probably 

2  getting  a  little  disjointed  here,  but  let  me  try 

3  again. 

4  The  question  is  whether  you  had  any 

5  discussions  with  anyone  in  the  Inspector  General's 

6  office  about  any  edits  made  by  your  office  that  might 

7  have  been  incorporated  into  the  final  chronology? 

8  A      I  don't  recall  having  any  discussions  about 

9  final  edits  being  incorporated  into  the  final  report. 

10  Q      Did  you  have  any  discussions  with  anyone  in 

1 1  the  Inspector  General's  office  around  this  time 

12  period? 

13  A      I  did. 

14  Q      Who  did  you  talk  to? 

15  A      I  believe  I  spoke  with  Francine  Kemer. 

16  Q      What  did  you  talk  to  her  about? 

17  A      I  asked  her  for  a  copy  of  our  suggested 

18  changes. 

19  Q      Would  she  have  been  provided  with  a  copy  of 

20  the  suggested  changes? 

21  A      She  must  have  been  a  source.    My 

22  recollection  is  that  we  did  not  have  a  copy  in  our 
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1  office  of  our  suggested  changes  to  the  IG  report. 

2  And  I  needed  to  get  a  copy,  and  I  asked  Francine  if 

3  she  had  a  copy. 

4  Q      And  did  she? 

5  A      I  believe  she  did. 

6  Q      Did  she  provide  you  with  one? 

7  A      If  my  recollection  is  correct,  I  believe 

8  she  did. 

9  Q      How  did  you  know  to  ask  her  for  a  copy  of 

10  the  suggested  edits? 

1 1  A      Because  she  works  in  the  IG's  office. 

12  Q      Had  you  had  previous  contact  with  her 

13  during  this  time  period? 

14  A      I  see  her  in  the  hall  on  a  regular  basis. 

1 5  Q      Any  discussions  about  the  investigation  ~ 

16  A      No. 

17  Q      ~  with  her,  excuse  me? 

18  A      No. 

19  MS.  KAPLAN:     Can  I  just  go  back  and  ask 

20  you  on  a  question  you  asked? 

21  MR.  O'CALLAGHAN:     Sure. 

22  MS.  KAPLAN:     The  document  that  you  are 
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1  asking  if  he  went  and  asked  her  for  ~ 

2  MR.  O'CALLAGHAN:     Were  the  suggested  edits 

3  produced  by  the  Office  of  General  Counsel's  Office. 

4  MS.  KAPLAN:     By  your  office? 

5  THE  WITNESS:     That's  correct. 

6  MS.  KAPLAN:     So  it  would  have  been  a 

7  document  from  your  office  that  was  in  her  office? 

8  THE  WITNESS:     Correct. 

9  MR.  O'CALLAGHAN:     Correct.   That  was  my 

10  understanding. 

1 1  MS.  KAPLAN:     I  just  wanted  to  make  sure. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Did  you  have  any  discussions  with  anyone  in 

14  the  Inspector  General's  office  with  regard  to  their 

15  final  chronology? 

16  A      Could  you  restate  that,  please? 

17  Q      Sure.   Any  discussions  with  anyone  in  the 

18  Inspector  General's  office  with  regard  to  their  final 

19  chronology? 

20  A      I  don't  recall  any,  no. 

21  Q      Did  you  have  any  discussion  with  anyone  in 

22  the  Inspector  General's  office  at  any  time  during  the 


1  process  when  they  were  preparing  either  the  draft  or 

2  the  final  chronology? 

3  A      Like  I  said,  I  ran  into  Francine  Kemer  in 

4  the  hallway  on  a  regular  basis.    Her  office  is  just 

5  above  mine.   And  generally,  I  would  say  hello,  how 

6  are  you.    And  she  would  respond.   That  was  about  the 

7  extent  of  our  conversation. 

8  Q      Did  you  ever  ask  her  what  she  thought  of 

9  the  suggestions  that  your  office  had  put  to  her? 

10  A      I  believe  I  might  have  asked  her  what  she 

1 1  thought  about  the  suggestions. 

12  Q      What  did  she  say? 

13  A      I  think  she  said  it  is  up  to  the  IG's 

14  office,  something  like  that. 

1 5  Q      She  was  counsel  of  the  IG  at  the  time.    Is 

16  that  right? 

17  A      Right. 

18  Q      Was  she  helping  coordinate  the 

19  investigation? 

20  A      I  don't  know  that. 

21  Q      Did  she  provide  the  suggested  edits  to  the 

22  IG's  offices? 
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1  A      I  don't  know  that. 

2  Q      Were  you  ever  told  that  she  provided  copies 

3  of  the  edits  to  a  drafting  session  of  both  IG's 

4  offices  when  they  were  in  the  process  of  doing  the 

5  final  report? 

6  A      I  don't  know  that. 

7  Q      Do  you  know  whether  anyone  in  the  IG's 

8  office  other  than  Ms.  Kemer  knew  that  suggested 

9  edits  had  been  made  by  the  Office  of  General  Counsel? 

10  A      No,  I  don't  know  that. 

1 1  Q      Have  you  ever  heard  that? 

12  A      Well,  your  question  is  whether  I  know  — 

13  whether  someone  in  the  Inspector  General's  office 

14  other  than  Francine  Kemer  knew  that  my  office  made 

15  suggested  changes. 

16  Q      Yes. 

17  A      I  can  only  say  that  that  must  be  the  case, 

18  because  they  did  make  changes  to  their  final  report. 

19  Q      Do  you  know  whether  they  were  informed 

20  the  ~  what  the  source  of  the  suggested  edits  were? 

21  A      I  can't  say  that  I  know  that.    1  don't 

22  know. 


1  Q      Do  you  know  that  they  weren't  told? 

2  A      I  don't  know. 

3  Q      Did  Ms.  Kemer  ever  discuss  with  you 

4  suggested  edits  that  she  might  have  for  the  ~  any  of 

5  the  drafts  of  the  IG  report? 

6  A      I  don't  recall  such  a  conversation. 

7  Q      Did  she  ever  show  any  documents  that  she 

8  prepared  to  that  end? 

9  A      To  me? 

10  Q      Yes. 

1 1  A      No.    I  don't  recall  seeing  any  documents 

12  like  that. 

13  Q      I'm  going  to  show  you  a  document  Bates 

14  stamped  035  through  038.    Take  a  moment  to  review 

1 5  that. 

16  (Thereupon,  a  discussion  was  held  off  the 

17  record.) 

18  MR.  O'CALLAGHAN:     Back  on  the  record. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Have  you  seen  this  document  before? 

21  A      I  don't  think  1  have  ever  seen  this 

22  document  before. 
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1  Q      Mr.  Rittling,  have  you  been  involved  in  the 

2  Treasury  document  production  to  the  committee  this 

3  Fall? 

4  A      I  have  been. 

5  Q      What  have  your  responsibilities  been  in 

6  connection  with  that? 

7  MS.  KAPLAN:     Can  I  ask  why  this  is  within 

8  the  scope  of  this  hearing? 

9  MR.  O'CALLAGHAN:     It  has  to  do  with  the 

10  document  production  of  the  document  request  we  made 

1 1  pursuant  to  the  resolution,  and  we  have  some  concerns 

12  about  whether  the  document  production  was  hindered  in 

13  any  way  or  properly  conducted,  which  is  clearly 

14  within  the  scope. 

15  MS.  KAPLAN:     Okay. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Would  you  describe  your  responsibilities 

18  with  regard  to  document  production  to  the  committee? 

19  A      I  was  responsible  for  preparing  documents 

20  for  production  to  the  committee. 

21  Q      How  was  the  document  production  conducted, 

22  if  you  would  walk  me  through  how  — 
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1  A      We  received  a  request  from  the  committee. 

2  We  then  sent  out  a  memo  to  the  offices,  the 

3  departmental  offices,  which  is  the  Office  of  the 

4  Secretary  or  the  Treasury  headquarters  office,  asking 

5  them  to  provide  responsive  documents. 

6  They  did  or  did  not  provide  documents 

7  depending  on  whether  they  had  some  or  not.    And  they 

8  submitted  a  certification  explaining  that  they  did  or 

9  did  not  have  documents. 

10  We  then  prepared  those  documents  ~  we 

1 1  first  reviewed  the  documents  for  responsiveness,  and 

12  responsive  documents  were  produced  to  the  committee, 

1 3  and  non-responsive  documents  were  not. 

14  Q      Who  made  decisions  as  to  whether  documents 

15  were  responsive  to  the  committees'  request? 

1 6  A      The  attorneys  who  were  responsible  for 

17  reviewing  the  documents. 

18  Q      Who  was  that? 

19  A      I  did  some  of  it.    Virginia  Rutledge. 

20  Q      What  office  is  she  with?   General  counsel? 

21  A      Yes.    General  Counsel's  office.    Everyone 

22  here  is  in  the  General  Counsel's  office.   So  Virginia 
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1  Rutledge,  Adele  Sigmund  and  Karen  Dorsey. 

2  Q  Who  coordinated  the  document  production? 

3  A  Brad  Buckles. 

4  Q  Anyone  else  involved? 

5  A  Counsel. 

6  Q  When  you  said  counsel,  you  pointed  to 

7  counsel  to  your  right,  Ms.  Kaplan.   Right? 

8  A      Right.    My  counsel,  the  Department's 
counsel. 

Q      Have  all  responsive  documents  been 
produced? 

A      I  don't  know.    I  mean,  I'm  not  working  on 
it,  so  1  don't  know  if  they  have  completed  their 
production  or  not. 

Q      When  did  you  stop  working  on  it? 

A      A  couple  weeks  ago. 

Q      Why  did  you  stop  working  on  it? 

A      Because  I  believe  my  name  was  coming  up  in 
the  depositions  quite  a  bit. 

Q      Do  you  know  specifically  what  reference  is 
being  made  to  you  in  the  depositions  that  caused  you 

to  be  taken  off? 
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1  A      No,  I  don't. 

2  Q      Do  you  know  the  approximate  date  when  you 

3  stopped  working  on  the  production? 

4  A      Well,  it  was  possibly  a  week  from  last 

5  Monday.   It  was  the  week  of  October  28th,  I  believe. 

6  Q      The  week  before  Halloween? 

7  A      Right. 

8  Q      Are  you  aware  whether  any  documents 

9  responsive  to  committee  requests  have  been  destroyed 

10  during  the  course  of  the  production? 

1 1  A      Am  I  aware  that  any  documents  responsive  to 

12  the  committee  request  were  destroyed? 

13  Q      During  the  course  of  production. 

14  A      I'm  not  aware.   What  do  you  mean? 

15  MS.  KAPLAN:     Are  you  talking  about 

16  production  that  this  group  was  responsible  for? 

17  THE  WITNESS:     You've  got  to  clarify. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Specifically,  the  Treasury  Department's 

20  production. 

21  MS.  KAPLAN:     Can  we  clarify  again?  You 

22  know  there  were  two  different  ~  you  must  know  there 
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1  were  two  different  productions. 

2  THE  WITNESS:     The  production  I  was  working 

3  on? 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Correct. 

6  A      Were  any  documents— 

7  Q      ~  responsive  to  tiie  request  destroyed  at 

8  any  time  for  any  reason? 

9  A      No. 

10  Q      During  the  production? 

11  A      Not  that  I  know  of. 

12  Q      Are  you  aware  that  any  documents  responsive 

13  to  the  committee's  request  to  any  agency  in 

14  connection  with  this  hearing  were  destroyed  during 

15  the  course  of  production? 

16  A      Any  documents  responsive  ~  any  Treasury 

17  documents? 

18  Q      No.    Any  documents  responsive  to  the 

19  committee's  request  to  other  agencies— 

20  MS.  KAPLAN:     To  other  -- 

21  MR.  O'CALLAGHAN:     Requests  made  to  other 

22  agencies. 
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1  MS.  KAPLAN:     Requests  made  to  other 

2  agencies? 

3  MR.  O'CALLAGHAN:     Yes. 

4  THE  WITNESS:     You  said  responsive  to  other 

5  agencies. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      I'm  sorry,  I  misspoke. 

8  A      So  -- 

9  Q      Let  me  clear  up  the  record. 

10  A      I  don't  know.    I  can't  say  for  sure  whether 

1 1  that  has  occurred  or  not. 

12  Q      I  can  ask  it  very  specifically.  Are  you 

13  aware  of  any  shredding  of  documents  that  has  occurred 

14  during  document  productions  to  the  committee? 

15  A      Shredding  of  any  documents  anywhere? 

16  Q      Any  documents  at  all.    Correct. 

17  A      I'm  sure  documents  have  been  shredded 

1 8  somewhere  in  the  department,  not  that  they  related  to 

19  this.    I  mean,  your  question  is,  Has  any  document 

20  ever  been  shredded  in  the  Treasury  Department  during 

21  the  time  that  we're  responding  to  this? 

22  Yes,  I'm  sure. 
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1  Q      I'll  be  more  specific.   It  might  be  easier. 

2  I  think  you  know  what  I'm  asking  about. 

3  A      No.    I'm  happy  to  —  please  be  specific. 

4  Q      Have  you  been  in  the  presence  of  anyone  who 

5  has  shredded  documents  that  are  responsive  to  any  of 

6  the  requests  the  committee  has  made  of  different 

7  agencies  in  connection  with  these  hearings,  whether 

8  originals  or  duplicates? 
A      I  don't  know  if  they  were  responsive  or 

not. 

Q  Any  documents  being  gathered  in  the  course 
of  production  done  in  connection  with  the  committees 
request  for  documents? 

A      Been  shredded? 

Q      Yes. 

A      Yes,  I  have  seen  it. 

Q      Could  you  describe  the  circumstances  of 
what  you  ~  the  shredding  that  you  saw? 

A      I  was  at  ~  I  was  in  the  inspector 
general's  office  suites.  Treasury  inspector  general's 
suites  at  the  ICC  building. 

And  I  saw  an  inspector  general  --  an 
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1  employee  in  the  inspector  general's  office  shred  some 

2  documents. 

3  Q      What  were  you  —  why  were  you  over  at  the 

4  Treasury  inspector  general's  office  at  ICC? 

5  A      I  went  over  there  to  identify  treasury 

6  documents  in  their  position. 

7  Q      For  what  purpose? 

8  A      For  the  purpose  only  of  identifying 

9  treasury  documents.    They  did  not  know  what  the 

10  documents  were. 

11  Q      In  connection  with  the  production 

12  committee? 

13  A  I  believe  so. 

14  Q  Who  were  you  with? 

15  A  Rick  Doery. 

16  Q  When  did  this  occur? 

17  A  I  think  it  was  October  18. 

18  Q  What  time  of  day? 

19  A  1 1:30  approximately,  a.m. 

20  Q  What  —  if  you  can  describe  the 

21  circumstances  surrounding  your  witnessing  him 

22  shredding  paper. 
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1  Now,  he  was  ~  you  were  pointing  out 

2  treasury  documents  to  him.    Is  that  correct? 

3  A      That  is  correct.   I  went  over  there  and 

4  there  were  two  boxes  of  documents. 

5  Q      That  were  in  Treasury  IG's  possession.    Is 

6  that  right? 

7  A      There  were  several  boxes  of  documents  on  a 

8  table.   Rick  moved  a  couple  boxes  away.   There  were 

9  two  boxes  of  documents.   I  went  through  the  documents 

10  briefly  just  to  get  an  idea  what  was  in  there.   I 

1 1  could  tell  some  of  the  documents  were  Treasury 

12  documents  by  the  Bates  Number,  not  by  the  actual 

13  number,  but  by  the,  I  guess,  the  style  of  the  print. 

14  Q      Where  had  these  documents  ~  how  had  they 

15  come  into  Treasury  IG's  possession,  do  you  know? 

16  A      Those  documents,  I  don't  know. 

17  Q      Did  you  identify  Treasury  documents  for  Mr. 

18  Dougherty? 

19  A      Right.    I  did  say  that  some  of  these 

20  documents  with  this  type  of  Bates  stamp  are  Treasury 

21  documents. 

22 Q      And  what  did  he  do  after  you  told  him  that? 


1  A      He  said,  Oh.    He  said  thank  you.    And 

2  then  ~  go  ahead. 

3  Q      Please,  finish  your  answer. 

4  A      Is  that  what  you  mean?   Is  that  what  you 

5  are  asking? 

6  Q      Sure.    Did  he  ask  you  to  do  any  further 

7  review  of  any  other  documents  or  provide  an  index  or 

8  anything? 

9  A      No.    There  were  other  documents  that  were 

10  non-treasury  documents.   He  then  determined  that 

1 1  those  were  White  House  documents. 

12  Q      And  he  was  inspecting  those? 

13  A      Well,  1  pulled  one  out,  and  I  said  this  is 

14  not  a  Treasury  document,  but  1  can't  tell  you  where 

15  it  is  from  for  sure. 

16  Q      How  did  you  know  that  wasn't  a  Treasury 

17  document? 

18  A      Because  the  number  was  different  fi-om  the 

19  Bates  stamp  number  we  use. 

20  Q      Do  you  know  what  was  contained  in  the 

21  document  you  pulled? 

22  A      No,  I  don't  know. 


70 


7287 

71 

1  Q      What  it  was? 

2  A      No,  I  don't.    I  don't  know. 

3  Q      Did  you  hand  it  to  him? 

4  A      No,  I  don't  think  so. 

5  Q      What  was  he  doing  while  you  were  going 

6  through  the  documents? 

7  A      Weil,  that  was  --  my  initial  review  was 

8  very  quick,  took  a  second,  really,  a  couple  minutes 
maybe.    He  was  standing  next  to  me  and  watching  me 
identify  the  documents. 

Q      What  happened  next? 
A      He  then  attempted  to  arrange  the  documents 
between  Treasury  documents  and  non-Treasury 
documents,  but  that  was  impossible  because  they  were 
very  intermingled.   Treasury  and  non-Treasury 
documents,  extremely  intermingled.   So. 

It  would  have  taken  two  days  to  separate 
them,  not  two  days  but  some  time.    That  was  not  why  1 
was  there. 

Q      After  ~  did  he  stop  trying  to  do  that 
after  a  while? 

A      He  did. 
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1  Q      What  did  he  do  next? 

2  A      I  believe  he  was  thinking  about  the 

3  documents,  deciding  what  to  do  next. 

4  Q      Did  he  ask  ft)r  your  advice  on  what  to  do 

5  next? 

6  A      Well,  because  these  were  Treasury 

7  documents,  we  had  certain  conditions  we  wanted  to 

8  place  on  his  producing  those  documents  to  the 
committee. 

I  voiced  those  conditions. 
Q      Did  he  start  pulling  any  documents  to  start 
gathering  them  ft)r  organizational  purposes? 

A      He  did.    Sure.    I  mean,  the  documents  ~  he 
would  pick  them  up,  and  he  would  ask  me  to  hold  them 
while  he  was  arranging  things,  and  I  did,  of  course. 

And  the  documents  were  clipped  and  stapled, 
in  some  kind  of  order,  but  not  on  a  chronological  or 
a  numerical  order. 

So  perhaps  we  might  have  pulled  them  apart, 
but  I  can't  recall  exactly.   But  he  did  attempt  to  a 
arrange  them  somehow.    But  I  think  after  a  couple 
minutes,  he  realized  that  it  would  take  too  much 
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1  time. 

2  Q      And  then  what  happened  after  your 

3  discussion  about  the  Treasury  handling  of  documents 

4  concerns? 

5  A      He  determined  that  the  non-Treasury 

6  documents  were  probably  White  House  documents. 

7  Q      Did  he  do  anything  with  the  documents  after 

8  that? 

9  A      What? 

10  Q      Did  he  determine  to  pull  out  duplicates,  or 

1 1  did  he  start  new  files?   Did  you  leave  the  office? 

12  A      He  found  an  index  to  the  White  House 

13  documents.   Then  he  found  three  other  copies  of  the 

14  index  to  the  White  House  documents. 

15  Q      Was  it  an  index  that  was  generated  by  the 

16  White  House  or  was  it  ~ 

17  A      It  was.    It  is  the  same  index  that  is 

18  published  in  those  green  books  that  the  committee 

19  published  after  the  1994  hearings. 

20  So  at  the  beginning  of  the  White  House 

21  production  that  is  contained  in  the  green  books, 

22  there  is  an  index.    It  is  the  same  exact  index. 
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1  We  also  have  a  copy  at  the  main  Treasury. 

2  It  is  dated  July  1,  1994,  I  think. 

3  Q      So  he  showed  you  a  copy  of  it? 

4  A      Well,  he  pulled  out  a  couple  of  copies  and 

5  he  asked  me  a  question.    He  said  I  know  these  are 

6  White  House  documents  and  asked  me  to  see  if  they  had 

7  the  same  Bates  Number,  something  like  that. 

8  Q      What  did  he  do  with  the  document  that  he 

9  pulled? 

10  A      You  mean  the  indexes? 

11  Q      Correct. 

12  A      He  looked  at  them,  paged  through  them,  I 

13  think,  to  make  sure  that  they  were  duplicates  or  what 

14  they  were. 

1 5  Q      Did  he  look  for  handwritten  notes,  do  you 

16  know? 

17  A      I  don't  know. 

18  Q      What  did  he  do  after  that? 

19  A      He  shredded  the  duplicates,  or  the  extra 

20  copies. 

21  Q      Do  you  know  if  he  kept  at  least  one  copy  of 

22  the  document. 
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1  A      Definitely,  he  kept  at  least  one  copy. 

2  Q      Did  you  assist  him  in  any  of  the  shredding? 

3  A      I  don't  recall  doing  so. 

4  Q      Did  you  run  any  documents  through  the 

5  shredder? 

6  A      I  don't  recall  doing  so. 

7  Q      Were  you  standing  by  him  at  the  shredder 

8  when  he  was  doing  it  or  giving  him  a  hand? 

9  A      Well,  it  was  a  very  small  room,  so  unless  I 

10  left  the  room,  I  believe  I  might  have  at  one  point, 

1 1  because  I  did  to  walk  around  the  little  bit. 
I  was  always  standing  next  to  him.    But  as 

he  was  doing  that  I  was  continuing  to  look  at  the 
documents,  because  I  had  some  questions  about  what 
was  actually  contained  in  the  two  boxes. 

Q      Was  there  anyone  else  in  the  office  when 
this  was  going  on? 

A      There  was  one  gentleman  who  worked  for  the 
inspector  general's  office  who  I  had  never  seen 
before,  I  had  never  met  at  that  time,  but  he  walked 
in  and  out  maybe  five  times  during  the  time  that  we 

were  there. 
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1  Q      And  did  you  engage  him  in  a  conversation  at 

2  all? 

3  A  I  might  have  said  hello  or  something. 

4  Q  Did  he  make  any  comments  to  you? 

5  A  Not  really. 

6  Q  Do  you  know  what  his  name  is? 

7  A  1  don't  know. 

8  Q  Have  you  ever  been  told  --  were  you 

9  introduced  to  him  or  ~ 

10  A  I  don't  think  I  was  introduced  to  him. 

11  Q  Did  Rick  know  him? 

12  A  I  believe  he  did. 

13  Q  Rick  didn't  introduce  you? 

14  A  No,  I  think  he  did. 

15  Q  Do  you  recall  saying  that  --  when  this 

16  gentleman  walked  in  the  room,  do  you  recall  saying 

17  these  words,  Ah,  a  witness,  or  something  to  that 

18  effect? 

19  MS.  KAPLAN:     Could  we  see  what  you  are 

20  looking  at? 

21  MR.  O'CALLAGHAN:     Sure. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      I'm  asking  you  independent  of  this. 

2  A      Could  you  restate  your  question? 

3  Q      If  you  recall  saying  in  a  joking  or  regular 

4  manner,  Ah,  a  witness  ~ 

5  A      I  believe  I  said  that  ~ 

6  Q      ~  or  words  to  that  effect? 

7  A      ~  to  that  gentleman.   You're  a  witness  to 

8  this  or  something  like  that. 

9  Q      What  was  the  context  of  that? 

10  A      Well,  this  was  during  the  time  that  Rick 

1 1  was  shredding  these  copies.   And  he,  this  man,  was 

12  walking  in  and  out,  and  I  merely  wanted  to  make  him 

13  aware  of  the  fact  that  he  may  be  asked  about  this  in 

14  the  future,  and  he  should  realize  and  he  should  know 

15  of  what  is  going  on,  that  Rick  is  shredding  copies  of 

16  this  index. 

17  Q      So  you  alerted  him  that  — 

18  A      It  was  half-joking,  but  half-serious, 

19  realizing  this  is  a  very  sensitive  matter,  and 

20  everything  is  questionable.   And  this  gentlemen 

21  should  be  aware  of  this. 

22 Q      You  alerted  him  that  you  were  just  -  that 


1  just  duplicates  were  being  shredded? 

2  A      I  didn't  explain  it,  no. 

3  Q      Okay. 

4  A      But  perhaps  I  thought  it  was  obvious,  and 

5  he  would  know  that. 

6  Q      Did  he  seem  concerned  or  ~ 

7  A      No,  I  don't  think  so. 

8  Q      You  have  been  involved  in  a  number  of 

9  document  productions  since  you  have  been  a  lawyer. 

10  Is  that  right? 

11  A      That's  correct. 

12  Q      During  the  course  of  document  productions 

13  that  have  you  been  involved  in,  has  it  been  your 

14  practice  to  shred  duplicate  copies  of  documents  that 

15  are  being  produced? 

16  A      I  can  only  speak  personally  in  the 

17  immediate  future  ~  most  recent  past,  I  don't  recall 

18  shredding  documents,  no.    I  mean,  it  wasn't  my 

19  practice  to  shred  duplicates. 

20  I  can't  remember  ~  I  was  in  private 

21  practice  before  working  at  Treasury,  I  can't  recall 

22  what  we  did  with  the  document  productions.    It  could 
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1  have  been  the  case  that  we  shredded  duplicates.   I 

2  just  don't  recall? 

3  MS.  KAPLAN:     You're  asking  about  this 

4  production? 

5  MR.  O'CALLAGHAN:     No.    I'm  just  asking  him 

6  In  general.   That  is  how  the  question  phrased. 

7  THE  WITNESS:     I  think  it  could  have 

8  been  --  when  I  was  in  private  practice,  I  think  it 

9  was  the  --  if  there  were  duplicate  copies  of  a 

10  production,  because  we  would  be  making  production  to 

1 1  the  other  side,  we  would  destroy  duplicates. 

12  Otherwise,  they  would  get  confused  with  the 

13  production  or  lost  or  something. 

14  Q      In  connection  with  this,  with  this  inquiry 

15  and  your  involvement  in  any  document  productions  for 

16  Treasury,  have  you  shredded  any  duplicates  of  any 

17  documents  during  the  course  of  production? 

18  A      In  regard  to  this  Whitewater  matter? 

19  Q      Correct. 

20  A      1  have  not. 

21  Q      Do  you  know  anyone  who  has,  other  than  what 

22  you  have  just  testified  to? 
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1  A      No,  I  don't  think  so.    I  don't  know  anyone 

2  who  has,  no. 

3  Q      Do  you  know  anyone  who  has  destroyed  any 

4  original  documents? 

5  A      Oh,  no.    I  don't  know  anyone  doing  that. 

6  Q      This  is  a  one-page  document.   It  doesn't 

7  have  a  Bates  stamp.    It  wasn't  provided  during  the 

8  course  of  production,  per  se. 

9  It  is  Department  of  Treasury  stationery 

10  dated  October  18.    It  is  a  memorandum  for  James  M. 

11  Cottos.    It's  from  Ralph  Martin,  Office  of 

12  Investigation.   Subject  is  destruction  of  Whitewater 

13  documents. 

14  I'll  just  ask  you  --  because  if  I  don't, 

15  I'm  sure  the  other  counsel  will  —  whether  you  ~ 

16  maybe  speed  this  along  ~  do  you  agree  with  the 

1 7  characterization  of  the  event  of  October  1 8  that 

18  appears  in  that  document? 

19  Does  that  seem  consistent  with  your 

20  recollection?  Is  there  anything  in  there  that  is 

21  inconsistent  with  the  recollection  of  your  document? 

22  A      I  thought  the  time  was  earlier.   I  didn't 
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1  realize  it  was  12/20. 

2  Q      Other  than  that? 

3  A      I'm  not  sure  I  said  exactly  what  he  thought 

4  1  said,  but  it  was  ~  or  that  it  was  obviously  in  a 

5  joking  manner.    I  have  no  other  objection. 

6  Could  we  take  a  copy  of  this? 

7  MR.  O'CALLAGHAN:     I'll  talk  to  counsel 

8  after  the  deposition.    I  have  no  further  questions  at 

9  this  time. 

10  EXAMINATION 

1 1  BY  MR.  SCHAUER: 

12  Q      It  is  not  my  intent,  Mr.  Rittling,  to  go 

13  over  any  information  that  you  have  testified  to 

14  already.   But  in  the  course  of  following  up,  I  might 

1 5  have  to  — 

16  A      That's  fine. 

17  Q      ~  have  you  repeat  a  few  things,  and  I 

18  apologize  for  that.    I'll  try  to  be  brief 

19  A      I'm  happy  to  answer  any  questions. 

20  Q      The  first  thing  I  want  to  do  is,  I'm  going 

21  to  show  you  a  document  which  is  a  73-page  document 

22  which  is  --  the  heading  of  which  is  White  House 
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1  production  log,  July  1,  1994,  Bates  XOOOOOl  to 

2  X001451  and  have  you  take  a  look  at  that. 

3  A      Okay. 

4  Q      Is  that  a  copy  of  document  that  Mr. 

5  Dougherty  shredded  that  day,  October  1 8? 

6  A      I  believe  that  it  is. 

7  Q      I  think  you  testified  earlier  that  it  was 

8  published  in  a  green  book.    I  just  want  the  record  to 

9  be  clear.   Would  that  be  the  book  --  actually,  I'm 

10  not  asking  you  to  testify  as  to  the  volume  number, 

1 1  but  Volume  A  of  Senate  Hearing  103-889? 

12  A      Yes.   That  would  be  the  White  House  —  or 

13  the  Whitewater  hearings,  yes.    It  would  be  in  that 

14  book. 

15  MR.  SCHAUER:     Could  we  go  off  the  record, 

16  please? 

17  (Thereupon,  a  discussion  was  held  off  the 

1 8  record.) 

19  BY  MR.  SCHAUER: 

20  Q      So  to  your  knowledge  ~ 

21  A      Right.    That  is  the  index  that  was 

22  published  in  those  green  files  regarding  the 
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1  Whitewater  hearings  by  the  Senate. 

2  Q      Just  to  be  abundantly  clear,  some  people 

3  are  quite  interested  in  this,  this  document  wasn't 

4  produced  or  called  for  in  the  production  to  the  most 

5  recent  request  that  this  committee  has  set  out.    Is 

6  that  correct? 

7  A      Well,  I  don't  know  if  it  would  be 

8  responsive,  if  that's  what  you're  asking. 

9  Q      That's  the  question. 

10  A      I  don't  think  that  that  document  would  be 

1 1  responsive. 

12  MR.  SCHAUER:     Just  to  clarify  the  record, 

13  because  these  documents  will  not  be  amended  to  your 

14  transcript,  I  just  want  to  make  clear  that  this  is  a 

15  document  that  was  produced  not  pursuant  to  this 

16  resolution,  but  to  a  prior  Whitewater  resolution,  and 

17  was  published  once  again  in  Volume  A  of  Senate 

18  Hearing  103-889,  page  3  to  75,  which  was  hearings 

19  held  pursuant  to  Senate  Resolution  229  last  Summer. 

20  The  document  which  1  showed  you  was  a 

21  document  that  the  Minority  had  as  an  index  of 

22  documents  that  the  White  House  produced  in  those  — 


1  in  contemplation  of  those  hearings. 

2  Is  that  consistent  with  your  knowledge  of 

3  the  document? 

4  A      It  is. 

5  Q      Do  you  know  whether  in  the  course  of  normal 

6  conduct  the  IG's  office,  whether  or  not  people  throw 

7  documents  out,  or  whether  they  are  always  shredded? 

8  A      I  wouldn't  know  that. 

9  Q      You  testified  earlier  about  your 

10  preparation  of  summaries  of  transcripts,  and  there 

1 1  was  various  testimony  that  you  gave  on  the  use,  to 

12  your  knowledge,  of  those  summaries.   Is  that  correct? 

13  A      Yes. 

14  Q      I  know  you  testified  that  you  can't  recall 

15  one  way  or  another  whether  or  not  you  provided  those 

16  summaries  to  the  White  House.    I  just  want  to  clarify 

17  that  at  one  point  you  testified  that  if  you  did 

18  provide  them  to  the  White  House,  it  would  have  been 

19  at  someone  else's  direction.   Is  that  — 

20  A      That's  correct. 

21  Q      But  that  does  not  imply  that  you  did  or  did 

22  not  provide  them? 
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1  A      No,  it  doesn't. 

2  Q      Around  that  time  or  prior  to  that  time,  did 

3  you  have  contact  with  specific  individuals  in  the 

4  White  House's  counsel's  office? 

5  A      I  did  have  contact  with  individuals  in  the 

6  White  House  counsel's  office  at  that  time. 

7  Q      With  whom  would  you  have  had  contact? 

8  A      I  believe  I  spoke  with  Jane  Sherburne  on 

9  the  telephone  maybe  once  or  twice. 

10  Q      Anyone  else?  Sharon  Conaway? 

1 1  A      Perhaps  Sharon  Conaway.   I  think  that's 

12  about  it,  though. 

13  Q      In  the  course  of  those  discussions,  do  you 

14  recall  any  request  by  either  Ms.  Sherburne  or  Ms. 

15  Conaway  for  either  the  transcripts  or  the  summaries? 

16  A      No,  I  don't  recall  a  request  like  that. 

17  Q      Were  you  aware  at  that  point  that  either 

18  Ms.  Sherburne  or  Ms.  Conaway  knew  of  the  existence  of 

19  the  summaries  that  your  office  was  preparing  or  had 

20  prepared? 

21  A      1  don't  know  if  they  knew  that. 

22 Q      Regarding  the  draft  report  which  you  said 
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1  that  ~  you  testified  earlier  that  you  looked  at  and 

2  then  compared  with  the  transcripts  and  the  summaries. 

3  I  just  want  to  clarify  what  exactly  you 

4  understood  your  mandate  to  be.    Were  you  effectively 

5  just  cite  checking  the  report? 

6  A      I  think  that's  a,  perhaps,  a  good  way  to 

7  describe  it.    It  was  like  a  sub  and  cite  assignment. 

8  Q      Did  anyone  direct  you  at  that  point  or  at 

9  any  point,  to  make  edits  to  the  report  in  a  way  which 

10  would  slant  the  report  in  one  way  or  another? 

1 1  A      No,  I  was  never  asked  to  do  that. 

12  Q      Did  you  ever  do  that? 

13  A      No,  I  did  not. 

14  Q      I  just  want  to  return  to  the  issue  of  the 

15  summaries  once  again.    I  know  that  you  testified  that 

16  to  the  best  of  your  knowledge  those  summaries  were, 

17  perhaps,  provided  to  the  White  House  and  to  your 

18  knowledge,  perhaps,  provided  to  witnesses? 

19  A      Uh-huh  (Affirmative). 

20  Q      And  I  wanted  to  follow  up  when  you  said 

21  witnesses,  did  you  mean  counsel  for  specific 

22  witnesses  or  actual  witnesses? 
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1  A      I  think  it  was  both.    I'm  not  sure  every 

2  witness  was  represented  by  an  attorney,  so  if  the 

3  witness  was  not  represented  by  an  attorney,  we  would 

4  just  provide  the  transcript  summaries  to  the  witness. 

5  Q      When  you're  speaking  of  counsels  for 

6  witnesses  and  witnesses  in  this  context,  do  you  mean 

7  witnesses  from  the  Treasury  Department? 

8  A      Right.    It  would  be  Treasury  witnesses, 

9  persons  employed  by  the  Treasury  Department. 

10  Q      Do  you  have  specific  knowledge  of  other 

1 1  witnesses  being  provided  these  summaries? 

12  A      I  don't,  no. 

13  Q      Any  reason  to  believe  ~  do  you  have  reason 

14  to  believe  that  witnesses  that  were  not  employed  by 

15  the  Treasury  Department  were  provided  these? 

16  A      No. 

17  MR.  O'CALLAGHAN:     You're  referring  to  the 

18  summaries.   Right? 
MR.  SCHAUER:     The  summaries. 
BY  MR.  SCHAUER: 

Q      You  testified  earlier  that  you  were  asked 

to  prepare  the  set  of  transcripts  on  the  date  that  I 
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1  think  we  have  established  to  be  July  23.    Is  that 

2  correct? 

3  A      Yes. 

4  Q      And  you  testified  that  you  weren't  exactly 

5  sure  whether  or  not  copies  were  already  made,  or 

6  whether  or  not  copies  had  to  be  made  for  this 

7  production  to  the  White  House? 

8  A      Right.    I  wasn't  sure  if  we  had  already  had 

9  copies,  or  we  specifically  made  copies  of  the 

10  transcripts  to  send  to  the  White  House. 

11  Q      At  one  point  I  think  you  speculated—  and 

12  that's  what  I  just  want  to  clarify,  whether  or  not 

13  you  speculated  ~  that  copies  must  have  been  made  the 

14  night  before.   And  then  you  went  on  to  explain  that 

15  you  weren't  sure. 

16  I  just  want  the  clarify  what  your 

17  recollection  is? 

18  A      I  guess  what  I  was  trying  to  say  was  that 

19  at  some  point  before  July  23,  we  must  have  made 

20  copies.    I  don't  know  if  it  was  the  night  before  or  a 

21  couple  days  before,  but  sometime  before  July  23,  we 

22  made  copies. 
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1  Q      And  just  to  clarify  a  bit  more,  copies  were 

2  made  prior  to  that,  but  did  you  have  any  knowledge  of 

3  copies  being  made  specifically  for  the  purpose  of 

4  providing  them  to  the  White  House? 

5  A      No,  I  don't  recall  having  that  knowledge. 

6  Q      When  asked  earlier  about  deposition 

7  summaries  that  may  have  went  to  Sharon  Conaway,  you 

8  said  at  one  point  that  vaguely  sounded  familiar. 

9  Forgive  me  if  I'm  putting  words  in  your  mouth.    Do 

10  you  recall  testifying  to  that  earlier? 

1 1  A      That  the  transcript  summaries  -I'm  sorry. 

12  Q      Right.    That  transcript  summaries  went  to 

13  Sharon  Conaway.   It  was  a  specific  summary  that  we 

14  were  discussing  earlier. 

15  A      Is  that  the  question  about  Katsanos? 

16  Q      Yes. 

17  A      No,  I  don't  recall  anything  like  that.    I 

18  don't  recall  that  specific  summary  going  to  Sharon 

19  Conaway. 

20  Q      I  know  that  we  went  over  this,  and  it  may 

21  be  clear  on  the  record,  but  I  just  want  to  make  sure 

22  because  you  know  that  I  know  that  earlier  you  were 


1  perhaps  confusing  events. 

2  When  you  testified  earlier  about 

3  discussions  you  had  with  either  Mr.  McHale  or  Mr. 

4  Schmalzbach  regarding  your  preparation  of  the 

5  documents,  the  transcripts  to  be  brought  over  to  the 

6  White  House,  you  testified  at  one  point  that  you  may 

7  have  spoken  to  both  of  them. 

8  And  then  I  think  you  later  testified  that 

9  your  recollection  is  that  you  spoke  just  to  Mr. 

10  McHale.   I  just  want  the  make  sure  that  that  is 

1 1  accurate,  to  the  best  of  your  knowledge. 

12  A      To  the  best  of  my  memory,  I  think  in  regard 

13  to  sending  the  transcripts  to  the  White  House,  I 

14  recall  just  speaking  with  Mr.  McHale. 

15  Q      And  in  speaking  to  Mr.  McHale,  do  you 

16  recall  him  relating  to  you  any  discussions  that  went 

17  on  prior  to  that  decision  to  transfer  the  transcripts 

18  to  the  White  House? 

19  A      I  don't  recall  that. 

20  Q      And  do  you  have  any  other  ~  any  actual 

21  knowledge  of  discussions  that  went  on  either  between 

22  people  within  the  Treasury  or  between  people  in  the 
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1  Treasury  and  the  White  House  regarding  the  transfer 

2  of  transcripts  from  your  office  to  the  White  House? 

3  A      At  that  time,  did  I? 

4  Q      At  that  time. 

5  A      No,  I  don't  recall  having  knowledge  of 

6  discussions  regarding  the  transcripts  at  that  time. 

7  Q      Earlier  you  testified  that  you  had  talked 

8  with  Ms.  Kemer  and  requested  that  she  provide  you  a 

9  copy  of  the  edits  that  your  office  had  suggested  be 

10  made  to  the,  at  that  time,  draft  report? 

1 1  A      That's  right. 

12  Q      Did  Ms.  Kemer  indicate  that  she  had 

13  possession  of  that  or  that  she  could  —  let  me 

14  rephrase  that. 

15  Did  Ms.  Kemer  provide  that  to  you  right 

16  away,  or  did  she  say.  Let  me  go  see  if  I  have  it;  I 

17  can  obtain  a  copy;  how  did  the  conversation  go? 

18  A      I  believe  I  went  to  her  office  and  asked 

19  her  for  a  copy,  if  she  had  a  copy.    And  I  believe 

20  shortly  after  that  request,  she  did  obtain  a  copy. 

21  But  I'm  not  sure  where  she  had  to  go  to  get 

22  it.    I'm  not  sure  how  quickly  she  obtained  it.    I 


1  think  it  was  maybe  within  a  half-hour  or  less. 

2  MR.  SCHAUER:     That's  all  I  have. 

3  EXAMINATION 

4  BY  MR.  O'CALLAGHAN: 

5  Q      You  were  just  asked  whether  the  suggested 

6  edits  that  you  prepared  for  the  draft  chronology  was 

7  more  of  a  cite  check.    Is  that  right? 

8  A      I  think  that's  a  good  way  to  the  describe 

9  it,  substance  and  cite. 

10  Q      How  would  you  describe  the  substance  that 

1 1  was  added? 

12  A      To  make  sure  it  was  factually  correct  based 

13  on  the  transcripts. 

14  Q      So  it  was  more  than  checking  cites  and 

15  grammar.    It  was  also  some  substance  that  was  added? 

16  A      Right.    Like  you  would  a  law  review 

17  article,  which  is,  I  think,  where  you  got  the  phrase 

18  from,  just  like  the  law  school  days. 

19  MR.  SCHAUER:     Can  I  clarify  that? 

20  THE  WITNESS:     The  law  school  days? 

21  MR.  SCHAUER:     No,  just  the  idea  of 

22  substance.   I  just  want  to  clarify  that  what  you  mean 
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1  here  is  that  you  were  checking  the  substance  as  you 

2  saw  them  in  the  transcript  and  making  sure  that  that 

3  substance  matched  with  the  referred  quote. 

4  THE  WITNESS:     That's  correct. 

5  MR.  O'CALLAGHAN:     I  have  no  further 

6  questions.   Thanks. 

7  (Thereupon,  the  deposition  was  concluded  at 

8  10:20  p.m.) 

9  

10  ROBERT  PETER  RITTLING 

11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     9  4 


I,    FRANCES  M.  FREEMAN ,   the   officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  cf 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires   SEPTEMBER  30,  19  96 
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U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

Deposition  of  JOHN  T.  SPOTILA,  called  for  examination 
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1  PROCEEDINGS 

2  Whereupon, 

3  JOHN  T.  SPOTILA 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name,  please. 

9  A      John  T.  Spotila. 

10  Q      How  do  you  spell  that? 

1 1  A      S-p-o-t-i-l-a.    I  will  give  you  a  card  if 

12  that  helps. 
13 

14 

15  Q      And  your  present  business  address. 

16  A      U.S.  Small  Business  Administration,  409 

17  Third  Street,  Southwest,  Washington. 

18  Q      And  what  is  your  business  phone  number? 

19  A      205-6713,  area  code  202. 

20  Q      What  is  your  title  there? 

21  A      General  counsel. 

22 Q      Now,  before  I  ask  you  some  further 


4 


1  questions  with  respect  to  your  background,  I  would 

2  like  to  outline  a  number  of  things  here,  first  of 

3  all,  the  deposition  is  being  conducted  pursuant  to 

4  Senate  Resolution  120.    The  resolution  establishes  a 

5  special  committee  administered  by  the  Banking 

6  Committee  to  conduct  an  investigation  involving 

7  Whitewater  Development  Corporation,  Madison  Guaranty 

8  Savings  &.  Loan  Association,  Capital  Management 

9  Services,  Inc.  and  the  Arkansas  Development  Finance 

10  Authority  and  other  related  matters. 

1 1  Specs  1(b),  2  --  1(b)  2(b)  and  (c),  and 

12  l(b)3(e)  relate  to  --  outline  the  purposes  of  the 

13  special  committee,  and  with  respect  to  l(b)2(b)  and 

14  (c),  one  of  the  stated  purposes  is  to  conduct  an 

15  investigation  and  public  hearing  into  and  stud}'  the 

16  following  matters  developed  during  or  arising  out  of 

17  the  investigation  of  public  hearings  concluded  by  the 

18  bank  ~  excuse  me  ~  included  by  the  Committee  on 

19  Urban  Affairs  prior  to  the  adoption  of  the 

20  resolution.   Whether  White  House  is  engaged  in 

2 1  improper  contacts  with  any  other  agency  or  department 

22  in  the  government  with  regard  to  confidential  RTC 
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1  information  relating  to  Madison  Guaranty  Savings  & 

2  Loan  Association  or  Whitewater  Development 

3  Corporation  ~  and  that's  section  B.    Section  C, 

4  whether  the  Department  of  Justice  has  improperly 

5  handled  RTC  criminal  referrals  referring  to  Madison 

6  Guaranty  Savings  &  Loan  Association  or  Whitewater 

7  Development  Corporation.   And  section  l(b)3(e),  to 

8  conduct  an  investigation  and  public  hearings  into  and 

9  study  of  all  matters  that  have  any  tendency  to  reveal 

10  the  full  facts  about  E,  the  source  of  funding  and  the 

1 1  lending  practices  of  Capital  Management  Services, 

12  Inc.,  and  its  supervision  and  regulation  by  the  Small 

13  Business  Administration,  including  any  alleged 

14  diversion  of  flinds  to  Whitewater  Development 

15  Corporation. 

16  This  deposition  is  being  taken  in  advance 

17  of  a  public  hearing  that  will  be  held  in  November. 

18  It  is  possible  that  you  may  testify.    We  will  be 

19  asking  you  a  series  of  questions.    You  are  testifying 

20  under  oath.    If  you  don't  understand  a  question,  let 

21  us  know  and  we  will  rephrase  it. 

22 The  stenographer  will  prepare  a  record  of 

1  questions  and  answers.   The  deposition  will  be 

2  treated  as  committee  confidential  until  the 

3  commencement  of  the  hearings.   Prior  to  the  hearings 

4  you  will  receive  a  letter  from  the  Committee  telling 

5  you  that  you  may  come  to  the  Senate  to  review  the 

6  transcript  of  your  deposition  and  make  note  of  any 

7  corrections  of  transcription  on  an  errata  sheet.   You 

8  may  be  represented  by  counsel  and  I  note  that  you  are 

9  appearing  alone  here  today. 

10  Objections  to  the  form  of  questions  will  be 

1 1  noted  for  the  record.   Counsel  may  object  on  grounds 

12  of  privilege  or  relevance.  The  Committee  Chairman 

13  may  rule  on  objections  where  the  witness  reftises  to 

14  answer  a  question. 

15  Do  you  have  any  questions  about  what  I  just 

16  outlined? 

1 7  A      With  regard  to  reviewing  the  transcript,  is 

18  that  whether  or  not  I  am  called  to  testify  or  if  I  am 

19  called  to  testify? 

20  Q      Yes. 

21  A      Which?  Whether  or  not  or  --  I  am  just 

22  curious. 
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1  Q      Normally,  it  would  be  if  you  are  called  to 

2  testify,  but  I  believe  in  some  instances  if  they  want 

3  to  review  them  here,  I  can  follow  up  on  that  after 

4  this.    We  might  be  able  to  make  them  available  here 

5  whether  you  testify  or  not. 

6  MR.  IVEY:    Yes,  I  don't  know. 

7  THE  WITNESS:    I  just  want  to  make  certain 

8  that  -- 

9  MR.  GICALE:    I  will  follow  up.    I  believe 

10  we  can,  but  I  will  double-check  that. 

1 1  THE  WITNESS:    Okay. 

12  BY  MR.  GICALE: 

13  Q      Mr.  Spotila,  how  long  have  you  been  general 

14  counsel  of  the  Small  Business  Administration? 

15  A      Since,  I  believe,  September  16,  1993. 

16  Q      And  where  were  you  employed  prior  to  that 

17  time? 

18  A      Just  prior  to  that  1  was  in  Cherry  Hill, 

19  New  Jersey,  at  a  small  law  firm  there. 

20  Q      What  was  the  name  of  that  law  firm? 

21  A      Sacharow,  S-a-c-h-a-r-o-w,  A-d-1-e-r, 

22  G-o-l-d,  T-a-y-1-o-r,  and  K-e-y-s-e-r. 

1  Q      How  long  had  you  been  employed  with  that 

2  law  firm? 

3  A      I  had  been  with  that  law  firm  a  relatively 

4  short  period,  less  than  two  months.    And  before  that 

5  I  had  been  in  sole  practice  as  the  Law  Offices  of 

6  John  Spotila,  in  Cherry  Hill. 

7  Q      Now,  when  ~  at  the  law  firm  of  Sacharow, 

8  Adler,  did  you  specialize  in  any  particular  area  of 

9  law? 

10  A      Both  there  and  in  sole  practice  I  had  a  -- 

1 1  I  really  concentrated  in  interrelated  areas,  business 

12  law,  real  estate  law,  trust  and  estate  planning. 

13  Q      How  long  had  you  been  a  sole  practitioner 

14  prior  to  joining  that  firm? 

15  A      I  had  been  a  sole  practitioner  for  quite  a 

16  few  years.    I  don't  recall  the  specific  number,  but  I 

17  would  say  more  than  10.    If  it  is  important  to  you,  I 

18  can  supply  that.    I  just  don't  recall  it  offhand. 

19  Q      What  did  you  do  prior  to  becoming  a  sole 

20  practitioner? 

21  A      Private  practice  in  several  small  firms,  so 

22  I  had  gone  from  ~  perhaps  it  would  be  easier  if  I 
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1  started  from  law  school  and  went  forward  instead 

2  of  ~  it  might  be  easier  for  me  to  remember. 

3  Q      Fine,  okay. 

4  A      I  graduated  from  law  school  in  1971. 

5  Q      Where  did  you  go  to  college? 

6  A      1  went  to  Georgetown  University  as  an 

7  undergraduate  and  to  Yale  Law  School. 

8  Q      When  did  you  graduate  from  Georgetown 

9  University? 

10  A      I  graduated  from  Georgetown  in  1968  and 

11  from  Yale  in  1971. 

12  Q      What  did  you  do  after  you  graduated  Yale 

13  Law  School? 

14  A      After  I  got  out  of  law  school  I  was  with 

15  the  Department  of  Justice  in  the  criminal  division 

16  appeals  section. 

17  Q      In  Washington? 

18  A      In  Washington.   I  then -- 

19  Q      How  long  were  you  with  them? 

20  A      I  was  with  them  from  approximately  the  fall 

21  of  1971,  to  I  believe  it  was  late  summer  of  19  -- 

22  let's  see  if  I've  got  all  these  dates  right.    I 

1  believe  it  was  the  end  of  1973,  the  very  end  of 

2  1973. 

3  I  then  left  there  and  went  to  Philadelphia 

4  where  I  was  with  a  law  firm  called  Cohen,  C-o-h-e-n, 

5  S-h-a-p-i-r-o,  and  some  other  names  if  you  need 

6  them. 

7  I  was  with  them  in  all  of  1974,  into  the 

8  late  summer  of  1975. 

9  Q      And  then  what  did  you  do  next? 

10  A      At  that  point  I  left  that  firm  and  was  in 

1 1  law  practice  with  one  other  attorney.   It  was  at  that 

12  point  that  I  was  in  either  a  small  firm  or  a  sole 

13  practice  from  1975  going  forward. 

14  Q      And  who  were  you  practicing  with  after  you 

15  left  Cohen,  Shapiro? 

16  A      Initially,  I  was  with  an  attorney  by  the 

1 7  name  of  Robert  V-e-d-a-t-s-k-y.   I  was  with  him  for 

18  about  two  years.   Perhaps  just  less -- around  two 

19  years. 

20  Then  1  was  in  sole  practice,  and  then  I  was 

21  with  another  small  firm  called  Shaiman, 

22  S-h-a-i-m-a-n,  D-o-l-c-h-i-n,  S-1-o-t-k-i-n  and 
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1  Spotila.   And  then  after  I  left  that  firm  I  was  in 

2  sole  practice  again. 

3  Q      And  sole  practice  until  you  went  to  work 

4  for  Sacharow,  Adler? 

5  A      Sacharow,  Adler;  right. 

6  Q      Now,  did  you  talk  to  anyone  about  the 

7  substance  of  your  testimony  prior  to  coming  here 

8  today? 

9  A      About  the  substance  of  it? 

10  Q      Yes. 

1 1  A      No,  I  mentioned  that  —  my  wife  knows  I  am 

12  here  and  some  people  at  the  office  know  1  am  here. 

13  1  touched  very  briefiy  on  the  mechanics  of 

14  it  with  Mark  Stevens,  who  1  know  you  talked  to  last 

15  week. 

16  Q      Have  you  talked  to  anyone  who  has  appeared 

17  before  the  Committee  for  a  deposition  other  than 

18  Mr.  Stevens? 

19  A      No,  not  to  my  knowledge.   I  am  not  sure  who 

20  has  appeared  before  you,  but  ~ 

21  Q      But  with  Mr.  Stevens  it  was  not  with 

22  respect  to  substance,  but  just  mechanics;  is  that 

12 

1  correct? 

2  A      The  only  things  1  clarified  with  him  were  a 

3  couple  of  chronology  dates  that  1  was  ~  but  beyond 

4  that,  we  didn't  get  into  substance. 

5  Q      Which  dates  did  you  discuss  with  him? 

6  A      It  was  a  general  conversation,  first  of 

7  all,  we  didn't  spend  -  a  lot  of  detailed  work.    I 

8  confirmed  ~  it  had  been  my  recollection  that  David 

9  Hale  had  been  indicted  in  the  fall  of  1993  and  he 

10  confirmed  that  that  was  true. 

1 1  1  had  a  general  recollection  that  in 

12  November  of  '93  we'd  gotten  a  request  from  the  House 

13  Small  Business  Committee  to  supply  some  information, 

14  which  we  supplied.   And  --  I  think  ~  I  think  that's 

15  primarily  what  we  talked  about,  those  kinds  of  dates. 

16  Q      Going  back  to  your  appointment  as  general 

17  counsel  at  the  SB  A,  how  did  you  obtain  that 

1 8  appointment;  how  was  it  that  you  — 

19  A      I  am  not  sure  that  1  understand  the 

20  question.    1  can  give  you  a  little  background  and 

2 1  perhaps  you  can  ask  more  — 

22  Q      If  you  could. 
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1  A      I  have  known  the  President  for  quite  a 

2  while.    I  was  a  classmate  of  his  at  Georgetown,  and 

3  briefly  at  Yale,  although  my  third  year  was  his  first 

4  year  at  the  school. 

5  I  supported  him  on  a  part-time  basis  when 

6  he  ran  for  President.   After  the  election,  I  wrote  to 

7  him  and  indicated  that  1  was  willing  to  devote  some 

8  time  to  public  service  if  he  saw  a  place  for  me  in 

9  the  Administration.    I  was  invited  to  come  down  and 

10  meet  with  Erskine  Bowles  in  the  summer  of  1993,  which 

1 1  I  did,  and  I  was  offered  a  position  as  general 

12  counsel. 

13  Q      Who  did  you  talk  to  —  after  you  wrote 

14  "him"  a  letter,  the  President;  correct? 

15  A      Yes. 

16  Q      You  wrote  him  a  letter  about  your  interest 

17  in  serving  the  administration;  who  did  you  talk  to 

18  prior  to  seeing  Mr.  Bowles  about  a  position? 

19  A      1  got  a  call  from  White  House  personnel, 

20  and  I'm  not  certain  the  names  of  whoever  it  was  at 

21  the  time.    I  believe  that  Antonella,  P-i-n-a-1-t-o, 

22  she  was  at  White  House  personnel  at  the  time  and  I 

14 

1  know  I  talked  to  her,  but  I  candidly  do  not  remember 

2  who  I  talked  to  when  or  in  what  order.    She  was  one 

3  of  the  people  in  personnel  I  talked  to.    1  know  I 

4  also  talked  with  Ginger,  L-e-w,  who  is  now  the 

5  general  counsel  at  Department  of  Commerce,  spoke  with 

6  her  about  it.    Again,  I  just  don't  remember. 

7  Q      And  did  you  speak  to  the  President  or  the 

8  First  Lady  about  your  ~  about  the  possibility  ~ 

9  A      No,  I  did  not.    Not  directly. 

10  Q      --  of  working  in  the  Administration. 

1 1  Well,  through  anyone  else,  other  than  the 

12  people  you've  named,  Pinalto  and  Lew. 

13  A      Melanne  Verveer,  V-e-r-v-e-e-r,  is  a  friend 

14  from  Georgetown  days,  so  I  am  sure  I  would  have 

15  mentioned  it  to  her.    I  didn't  really  carry  on  a 

16  conversation  with  her,  through  her  with  the  First 

17  Lady  or  the  President.    It  is  possible  I  would  have 

18  talked  to  other  people,  too,  I  just  do  not  recall. 

19  Q      Between  the  time  you  went  to  school  with 

20  the  Clintons,  Mr.  Clinton,  1  take  it,  at  Yale  -- 

21  A      Actually,  Hillary  was  at  the  law  school 

22  while  I  was  there  as  well,  although  I  did  not  know 
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1  her  as  well. 

2  Q      The  time  you  worked  on  the  campaign  in 

3  1992,  did  you  continue  to  have  some  kind  of  a 

4  personal  relationship  with  the  Clintons? 

5  A      Not  ~  not  in  any  kind  of  ~  in  terms  of 

6  ongoing,  frequent  contact.   I  did  see  the  President 

7  in  1988  at  a  class  reunion,  for  example.   You  know,  I 

8  maintained  the  relationship,  although  1  think 

9  occasionally  we  would  get  some  literature  or  perhaps 

10  correspondence,  but  1  was  not  in  close,  day-to-day 

1 1  contact  in  any  way. 

12  Q      Okay.   And  then  ~  so  at  some  time  in  1993 

13  you  came  to  see  Mr.  Bowles  and  had  a  discussion  about 

14  the  possibility  of  serving  with  him? 

15  A      Yes. 

16  Q      Do  you  know  when  in  '93  that  was? 

17  A      I  believe  it  was  sometime  in  June.   Mid  to 

18  late  June,  the  best  I  recall. 

19  Q      And  how  soon  after  that  was  there  some 

20  indication  that  you  would  be  selected  as  general 

21  counsel? 

22 A      I  think  it  was  relatively  soon  after  that, 


16 


1  but  I  don't  recall  specifically. 

2  Q      Now  you  came  ~ 

3  A      I  guess  I  should  clarify. 

4  I  think  there  was  some  expression  of  ~  you 

5  know,  that  they  were  going  to  make  an  offer,  but  then 

6  you  needed  to  submit  all  the  various  forms  and  do 

7  background  checks  and  the  all  the  rest  of  those 

8  things,  so  I  don't  know  that  there  was  an  offer  as 

9  such  until  much  later. 

10  Q      Did  you  serve  as  a  consultant  prior  to 

1 1  being  confirmed  in  this  position? 

12  A      No.    I  did  attend  one  or  two  meetings,  I 

13  think.    In  other  words,  I  had  come  down,  where  I 

14  think  my  travel  expenses  were  covered  to  come  down 

15  for  the  day,  but  those  were  really  more  for  my 

16  background,  so  I  did  some  additional  background  on 

17  the  agency,  but  I  wasn't  paid  for  that  time.   I 

1 8  wasn't  paid  for  that.    I  just  ~  they  paid  my  train 

19  fare. 

20  Q      Do  you  know  when  those  meetings  occurred? 

21  A      1  would  guess  August.    Perhaps  one  or  two 

22  Fridays. 
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1  Q      Who  were  those  meetings  with? 

2  A      I  would  have  met  with  Marty  Teckler,  who 

3  was  the  deputy  general  counsel.   He  was  then  acting 

4  general  counsel. 

5  Q      Who  else? 

6  A      It  is  possible  I  would  have  sat  in  on  a 

7  meeting  as  an  observer,  but  I  didn't  participate  in 

8  any  meetings. 

9  Q      Were  there  any  discussions  at  those 

10  meetings  about  the  substance  of  any  ongoing  cases, 

1 1  and,  in  particular,  for  instance,  Capital  Management? 

12  A      Not  that  I  recall,  no. 

13  Q      Now,  your  position  was  subject  to 

14  confirmation  by  the  Senate? 

15  A      No,  it  was  not.    It  was  not  a  confirmation 

16  position. 

17  Q      So  then  you  came  to  the  SB  A  September  16? 

18  A      I  believe  it  was  the  16th. 

19  Q      Now,  when  you  came  to  the  SB  A  on  the  16th, 

20  how  soon  after  coming  to  the  agency  were  you  briefed 

21  about  pending  cases,  pending  matters?  Let  me 

22  rephrase  that,  would  you,  that  question  —  okay, 

18 

1  strike  that. 

2  How  soon  after  you  came  to  the  SBA,  on 

3  September  16,  1993,  did  the  matter  of  Capital 

4  Management  come  up  in  discussions? 

5  A      I  don't  recall  the  specific  day,  but  it  was 

6  relatively  soon  after  I  arrived  at  SBA  that  I  learned 

7  that  we  had  a  case  involving  a  Small  Business 

8  Investment  Company  called  Capital  Management  that  had 

9  been  based  in  Arkansas.   It  was  being  handled  by  Mark 

10  Stevens  in  my  office  who  headed  up  the  SBIC 

1 1  liquidation  section  for  us. 

1 2  Q      Now,  as  a  point  of  reference,  at  some  point 

1 3  in  time  you  found  out  that  Mr.  Hale  was  an  officer  in 

14  that  corporation.  Capital  Management;  correct,  or  had 

1 5  something  to  do  with  the  management? 

16  A      I  would  have,  sure.   As  part  of  that 

17  background  I  am  sure  it  would  have  been  mentioned. 

18  Q      In  any  event,  you  found  at  some  point  in 

19  time  Mr.  Hale  was  indicted? 

20  A      Yes. 

21  Q      Now,  was  this  meeting  with  —  the  first 

22  meeting  or  update  with  respect  to  Capital  Management 
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1  prior  to  his  indictment  or  subsequent? 

2  A      I  am  sure  I  would  have  heard  --  it  is 

3  very  —  it  is  likely  that  I  would  have  heard  the  name 

4  of  Capital  Management  before  the  indictment,  but  1 

5  must  say  I  don't  remember  the  precise  day  of  the 

6  indictment  so  it  is  hard  for  me  to  tell. 

7  Q      If,  by  reference,  the  date  September  23, 

8  19  -- 

9  A      That's  the  indictment.   The  reason  1  say  it 

10  is  likely  I  heard  it  is  because  I  believe  Mark  went 

1 1  to  Arkansas  right  about  the  time  I  came  on  board  ~ 

12  he  may  even  have  been  in  Arkansas  the  day  I 

13  started  ~  so  he  would  have  reported  to  me  in  the 

14  normal  course  that  he  had  been  in  Arkansas  and  why, 

15  namely  that  he  was  —  I  believe  he  may  have  been 

16  going  down  there  to  get  the  receivership.  Again,  you 

17  may  know  that  date  better  than  I,  but  I  do  recall 

1 8  that  he  had  been  down  in  Arkansas,  and  so  he  would 

19  have  mentioned  he  was  down  there  for  an  SBIC  named 

20  Capital  Management. 

21  Q      Did  he  talk  to  you  about  this  prior  to  -- 

22  before  or  after  your  agency  obtained  the 

20 

1  receivership,  if  you  know? 

2  A      I  don't  recall.   I  don't  recall  whether  he 

3  was  reporting  to  me  that  he  had  gone  to  get  it,  or  -- 

4  if  you  know  that  date  offhand,  it  might  make  it 

5  easier.   1  just  don't  recall  the  date. 

6  MR.  GICALE:    Off  the  record. 

7  (Discussion  off  the  record.) 

8  MR.  GICALE:    Back  on  the  record. 

9  BY  MR.  GICALE: 

10  Q      In  any  event,  you  remember  some  kind  of 

1 1  conversation  with  Mr.  Stevens,  at  some  point  in  time, 

12  surrounding  the  receivership? 

13  A      Yes.   As  you've  just  refi'eshed  my 

14  recollection,  apparently  we  got  the  receivership  on 

15  the  15th  of  September,  which  was  right  before  1  came 

16  to  the  SB  A.    Mark,  in  all  likelihood,  was  in  Arkansas 

1 7  to  get  that  and  he  would  have  come  back  and  sometime 

18  after  the  16th  he  would  have  mentioned  to  me  he  was 

19  there  to  get  the  receivership.  You  mentioned  the 

20  indictment  was  the  23rd  of  September,  so  his 

21  background  briefing  of  me  most  likely  would  have 

22  occurred  right  after  the  indictment  was  issued. 
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1  Q      In  what  manner  did  he  brief  you?   Was  it  in 

2  your  office?   Was  it  an  oral  briefing  or  a  written 

3  briefing? 

4  A      I  don't  have  a  specific  recollection  of 

5  all  --  it  is  most  likely  that  it  would  have  been  an 

6  oral  briefing.    Most  typically  that  was  what  he  would 

7  have  done. 

8  Q      In  your  office? 

9  A      Most  likely  in  my  office. 

10  Q      Who  else  was  present? 

1 1  A      I'm  not  sure  whether  Marty  Teckler  would 

12  have  been  there.   He  might  have  been.   I  just  don't 

13  recall.   Since  I  was  brand  new  and  Marty  had  been  a 

14  career  deputy  and  had  been  the  acting  general 

15  counsel,  I  relied  pretty  heavily  on  him  for 

16  background.   Candidly,  I  was  trying  to  learn  what  a 

17  Small  Business  Investment  Company  was  at  the  time  so 

18  I  relied  pretty  heavily  on  the  career  people  that 

19  handled  that  area. 

20  Q      In  the  first  briefing  you  received  from 

21  Mr.  Stevens,  what  information  did  he  convey  to  you? 
22 A      He  would  have  conveyed  to  me  that  we  had  a 

22 

1  SBIC. 

2  Q      I  know  you  said  "he  would  have  conveyed  to 

3  me,"  and  I  guess  what  I  would  like  to  obtain  from  you 

4  is  what  you  remember  him  conveying  to  you. 

5  A      As  best  I  remember  ~  I  mean,  when  I  say 

6  "would  have,"  I  don't  recall  the  specifics  of  the 

7  conversation.   To  say  that  he  told  me  A,  B,  C  and  D, 

8  1  just  do  not  recall  that.    It  does  not  stand  out  in 

9  my  memory  particularly  because  I  was  being  briefed  on 

10  a  lot  of  different  things  at  this  time,  and  this  was 

1 1  one  of  them.    It  was  ~  it  was  the  most  current 

12  example  of  a  failed  SBIC,  and  he  had  just  taken 

13  action  on  it,  so  his  briefing  would  have  given  me 

14  summary  facts  about  that,  and  it  was  used  as  an 

15  opportunity  to  tell  me  something  about  SBICs  which, 

16  frankly,  I  didn't  know  very  much  about  at  the  time. 

17  Q      Do  you  recall  whether  or  not  he  showed  you 

18  copies  of  documents  related  to  your  agency's 

19  investigation  of  this  SBIC  and/or  the  receivership? 

20  A      No,  he  did  not  show  me  any  documents. 

21  Q      All  of  this  was  oral? 

22  A      Would  have  been  a  general  oral  briefing. 
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1  Q      Do  you  know  whether  or  not  he  outlined 

2  conversations  he  had  with  either  the  FBI  or  the  U.S. 

3  Attorney's  Office? 

4  A      No,  he  ~  what  I  do  recall  pretty  much  from 

5  the  beginning  of  Capital  Management  is  that  he 

6  mentioned  we  were  cooperating  with  the  FBI  and  I  told 

7  him  to  continue  doing  that,  to  handle  it  in  the 

8  normal  course,  both  with  the  FBI  and  the  Department 

9  of  Justice,  but  he  did  not  discuss  with  me  any 

10  specific  conversations  he  was  having. 

11  Q      So  you  don't  recall  him  describing  the 

12  specific  —  strike  that  question. 

13  Do  you  recall  him  describing  when  the 

14  agency  had  referred  this  matter  to  the  Inspector 

1 5  General? 

16  A      I  don't  recall  whether  in  the  first 

17  conversation  that  we  had  about  it,  he  mentioned 

18  anything  about  the  Inspector  General.   He  may  have 

19  mentioned  that  we  had  made  a  referral.   I  know  that 

20  at  some  point,  early  on  in  September,  he  mentioned  to 

21  me  that  the  SB  A  had  made  a  referral  to  the  Inspector 

22  General,  who  had  made  a  referral  to  the  FBI,  which 


1  had  investigated  the  owner  of  this  or  owners  of  this 

2  SBIC,  and  1  told  him  to  cooperate  fully.    That  was  — 

3  Q      Do  you  know  whether  or  not  he  showed  you 

4  copies  of  memos  that  had  previously  been  sent  to 

5  Mr.  Foren  with  respect  to  the  status  of  the 

6  receivership  or  the  investigation,  with  respect  to 

7  Mr.  Hale,  by  the  U.S.  Attorney's  Office  or  the  FBI? 

8  A      I  don't  recall  being  shown  any  memos  like 

9  that  at  the  time  when  I  first  came  on.    It  doesn't 

10  stick  out  in  my  memory  particularly. 

1 1  Q      After  that  initial  briefing,  do  you  recall 

12  any  subsequent  briefing  from  Mr.  Stevens  and/or 

13  anyone  else  with  respect  to  this  matter? 

14  A      Well,  Mr.  Stevens  was  handling  the  case,  so 

15  he  would  ~  as  all  of  my  section  chiefs  would  do  — 

16  keep  me  generally  apprised  of  progress  of  their  work, 

17  in  this  case.   He  had  other  SBICs  he  was  also 

18  involved  in  liquidating  and  ~  in  some  cases 

19  liquidating.    When  I  say  "he,"  or  the  people  in  his 

20  section.   He  would  periodically  —  we  would  typically 

21  have  weekly  staff  meetings  and  he  would  periodically 

22  report  to  me  generally  how  things  were  progressing. 
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1  In  the  case  of  Capital  Management,  that  would 

2  translate  into,  if  a  significant  step  was  taken,  for 

3  example,  when  the  indictment  occurred,  which  was  a 

4  week  after  I  got  there,  he  told  me  that  Hale  was 

5  being  indicted  and  that  we  were  cooperating,  and  1 

6  told  him  to  continue  to  do. 

7  1  think  he  mentioned  that  it  might  be  in 

8  the  newspapers. 

9  Q      Did  he  mention  why  it  might  be  in  the 

10  newspaper? 

1 1  A      Because  it  was  Arkansas.   Because  it  was 

12  fi-om  Arkansas. 

13  Q      Did  he  mention  any  additional  allegations 

14  that  might  come  up  with  respect  to  ~  in  the 

15  newspapers  with  respect  to  the  President  or  Governor 

16  Tucker? 

17  A      Actually,  at  the  time  he  said  there  was  no 

18  indication  that  the  President  was  involved  at  all  or 

19  anyone  else  in  the  White  House.   That  as  best  he  knew 

20  from  the  materials  we  had  there  was  no  involvement  of 

21  the  President. 

22 So  again,  I  — 

26 

1  Q      What  about  Governor  Tucker? 

2  A      1  don't  recall  him  mentioning  Governor 

3  Tucker. 

4  Q      Did  he  mention  any  other  names  in  terms  of 

5  your  investigation  at  that  point  other  than  ~ 

6  A      Again,  1  didn't  inquire  into  all  the 

7  specifics  of  the  case.   He  mentioned  David  Hale 

8  because  David  Hale  owned  80  percent  or  whatever  of 

9  the  SBIC  and  ran  it.    And  1  knew  there  were  small 

10  businesses  they  would  have  been  dealing  with  and 

1 1  obviously  it  was  an  investigation  so  they  were  going 

12  to  look  into  whoever  would  be  involved,  but  1  don't 

13  recall  him  mentioning  other  --  if  he  mentioned  other 

14  people  that  were  going  to  be  investigated,  I  don't 

15  recall  who  they  were.   They  were  not  names  of  people 

16  that  1  knew  or  people  I  would  recognize. 

17  Q      So  the  only  thing  you  knew  at  that  point 

18  was  there  was  going  to  be  an  indictment  of  this 

19  individual  in  Arkansas. 

20  Did  he  describe  to  you  --  did  he  tell  you 

21  that  the  individual  was  a  judge  in  Arkansas? 

22  A      He  may  have  mentioned  that  he  was  some  kind 
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1  of  judge  or  municipal  judge  or  something  like  that. 

2  I  think  he  mentioned  that  our  records  suggested  that 

3  Hale  had  stolen  money  or  at  least  ~  I  am  not  sure  if 

4  he  would  have  used  the  word  "stolen,"  but  had  reason 

5  to  believe  that  he  had  acted  wrongfully. 

6  Q      Now,  up  to  this  point  ~  and  this  is  just 

7  prior  to  the  indictment  ~  the  information  you 

8  received  from  Mr.  Stevens,  did  you,  in  turn,  convey 

9  it  to  anyone  else? 

10  A      When  you  say  "the  information  I  received"? 

1 1  Q      Well,  the  briefing,  initial  briefing  you 

12  received  and  then  the  information  that  Mr.  Hale  would 

13  be  indicted. 

14  A      It  is  possible  that  I  would  have  mentioned 

1 5  something  to  Erskine  Bowles,  who  was  the 

16  administrator,  to  say  that  we  had  this  case  and  that 

17  Hale  was  going  to  be  indicted.   I  don't  have  a 

18  specific  recollection  of  the  conversation,  but  in  the 

19  ordinary  course  it  is  something  I  might  have 

20  mentioned  to  Erskine. 

21  Q      Did  you  let  anybody  know  at  the  White 

22  House? 
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1  A      I  didn't  discuss  the  briefing  in  any  way. 

2  It  is  —  I  do  not  know  whether  I  would  have  mentioned 

3  to  somebody  that  Hale  was  being  indicted  ~  that  we 

4  had  an  indictment  being  issued.    It  is  possible.   We 

5  do  weekly  reports  to  the  White  House.   We  ~  again,  I 

6  would  not  have  gone  into  any  other  details  that  Mark 

7  went  over  with  me,  but  whether  I  would  have  mentioned 

8  an  indictment  that  was  about  to  be  public,  it  is 

9  possible.    I  don't  recall. 

10  Q      Is  there  someone  at  the  White  House  you 

1 1  would  have  had  some  weekly  contact  with  that  might 

12  have  been  a  person  you  would  have  notified  of  this? 

13  A      Back  in  September,  we  ~  normally  weekly 

14  reports  went  through  our  chief  of  state,  Katie 

15  B-r-o-r-e-n.    I  don't  ~  in  the  last  two  years, 

16  obviously,  I  have  dealt  with  the  people  in  the  White 

17  House  ~  I  am  trying  to  think  who  I  would  have  dealt 

18  with  there. 

19  I  don't  recall  any  ~  there  was  no  one  I 

20  had  a  formal  reporting  relationship  to  at  the  White 

21  House  at  that  time,  or  since  then,  for  that  matter, 

22  where  I  would  have  given  weekly  reports  verbally  to 
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1  anyone. 

2  Q      Is  there  someone  that  you  were  more 

3  friendly  with  at  the  White  House  that  you  may  have 

4  discussed  it  with  in  terms  of  giving  them  some  kind 

5  of  heads-up  on  this  information? 

6  A      It  is  possible  I  would  have  said  something 

7  to  M-e-1-a-n-n-e  Verveer,  but  it  would  only  have 

8  been  --  I  knew  the  indictment  would  be  public  and  in 

9  the  newspapers,  so  it  is  possible  I  said  something  to 

10  Melanne  about  it.    1  don't  remember  anyone  else  that 

1 1  I  would  particularly  have  talked  to. 

12  Q      Now,  why  would  it  have  been  of  relevance  to 

13  Melanne  Verveer  if  you  did  tell  her? 

14  A      I  don't  know  that  it  would  have  been  of 

15  relevance.  I  was  on  the  job,  at  this  point,  a  week. 

16  And  Melanne  was  a  friend  who  worked  in  the  White 

17  House.   Probably  helped  me,  in  some  way,  to  get  the 

18  job.    So  it  is  possible  I  would  have  mentioned  it  in 

19  a  conversation  with  her. 

20  Q      Now,  what  was  her  position  again? 

21  A      She  is  deputy  chief  of  staff  for 

22  Mrs.  Clinton,  but  I  would  not  have  briefed  her.   I 
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1  didn't  get  into  the  substance  of  it. 

2  Q      How  frequently  would  you  talk  to  Melanne 

3  Verveer  --  off  the  record. 

4  (Discussion  off  the  record.) 

5  MR.  GICALE:    Back  on  the  record. 

6  BY  MR.  GICALE: 

7  Q      How  frequently  would  you  talk  to  Melanne 

8  Verveer  about  this  ~ 

9  A      There  was  no  regular  basis.    I  guess  you 

1 0  need  to  understand,  I  had  started  at  the  SB  A  on  the 

1 1  16th.    My  family  was  still  in  New  Jersey.   I  was 

12  living  in  a  ~  you  know,  in  an  apartment  on  a 

13  month-to-month  lease,  so  I  didn't  know  that  many 

14  people  in  Washington.   Melanne  was  someone  I  had 

15  known  from  Georgetown  days,  so  I  had  a  long  ~  I  had 

16  a  long-standing  personal  friendship.    So  she  would  be 

17  a  person  that  I  would  talk  to  as  someone  that  I 

18  happened  to  know  in  Washington  at  the  time  as  opposed 

19  to  her  in  —  particularly  in  her  official  capacity. 

20  I  didn't  have  any  kind  of  ~  I  didn't  have 

21  regular  conversations,  if  you  will,  other  than  ones 

22  with  friends,  and  that  tended  to  be  now  and  then.    I 
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1  don't  particularly  recall  what  times  that  might  have 

2  been. 

3  Q      But  if  you  did  let  her  know,  was  there  any 

4  reason  to  let  her  know  about  an  indictment  of  this 

5  sort,  upcoming  indictment? 

6  A      I  guess  to  some  degree  it  is  speculation. 

7  I  might  have  said  it  because  it  was  coming  out  of 

8  Arkansas  and  there  might  be  publicity  about  it  and 
she  might  be  interested  in  it.    But  again,  it  would 
have  been  a  casual  reference,  not  a  —  any  kind  of 
in-depth  conversation. 

Q      Did  you  have  any  conversations  with  anyone 
else  about  the  possibility  of  Mr.  Hale's  indictment 
or  the  information  you  had  received  from  Mr.  Stevens 
at  that  point? 

A      Not  that  I  recall,  no. 

Q      Now,  at  some  point  subsequent  to  Mr.  Hale's 
indictment,  there  was  a  newspaper  article  in  Arkansas 
with  respect  to  some  allegations  that  Mr.  Hale  had 
made. 

Did  you  receive  a  copy  of  that  or  were  you 
notified  of  that? 
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1  A      I  think  Mark  Stevens  made  me  aware  of  it  at 

2  some  point. 

3  Q      And  what  did  he  tell  you?   Did  he  show  you 

4  a  copy? 

5  A      Probably  gave  me  a  photocopy.   That  would 

6  be  my  guess. 

7  Q      Do  you  remember  what  the  allegations  v/ere 

8  in  that  article? 
A      Part  of  ~  the  reason  I  am  pausing,  I  am 

trying  to  remember  what  I  knew  then  versus  what  I  may 
have  read  since  then  because,  obviously,  there  has 
been  a  lot  more  press  coverage  of  it  now  than  then. 
My  recollection  is  that  he  suggested  he  had  been  ~ 
perhaps  been  pressured  into  some  of  the  things  he  had 
done. 

Q      He? 

A      David  Hale.   That  David  Hale  had  suggested 
to  the  news  reporter  that  some  of  his  decisions  with 
respect  to  Capital  Management  had  been  influenced  or 
pressured. 

Q      By  whom? 

A      By  ~  again,  I'm  doing  this  from  memory  ~ 
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1  by  political  figures  in  Arkansas. 

2  Q      Which  ones,  President  Clinton  and 

3  Mr.  Tucker? 

4  A      That  would  be  what  I  recall  he  said.   And  I 

5  recall  when  Mark  showed  me  a  copy  of  the  article,  I 

6  asked  if  we  had  any  indications  whatsoever  that 

7  supported  that  and  he  said  no,  there  was  no  evidence 

8  of  that  in  our  files. 

9  Q      Now,  I  take  it  from  that  point  forward,  you 

10  continued  to  receive  weekly  briefings  from 

1 1  Mr.  Stevens  with  respect  to  this  case  and  other 

12  cases? 

13  A      Not  necessarily  about  ~  I  would  receive 

14  weekly  reports  from  all  of  my  section  chiefs  about 

15  what  they  were  doing.    It  wouldn't  necessarily  be  a 

16  weekly  report  about  Capital  Management. 

17  Q      Right,  but  this  would  be  one  amongst  a 

18  number  of  cases  that  would  be  discussed? 

19  A      Or  ~  whether  it  would  be  discussed  or  he 

20  would  give  me  the  ~  in  other  words,  he  would  go  over 

21  the  highlights,  as  my  head  of  litigation  would  do  or 

22  general  law,  highlights  of  what  they  might  be  working 


1  on,  and  so  every  now  and  then  he  would  talk  about 

2  Capital  Management  perhaps. 

3  The  main  discussion  of  Capital  Management, 

4  as  I  recall  now,  1  did  not  see  a  particular  need  for 

5  me  to  get  into  the  details  of  Capital  Management.   My 

6  instructions  to  Mark  from  the  beginning  were  to 

7  handle  it  thoroughly  and  assertively  and  in  complete 

8  cooperation  with  the  Department  of  Justice  and  the 

9  FBI,  which  at  that  point  were  actively  involved  in 

10  it,  and  our  main  focus  at  SB  A  was  to  try  and  recover 

1 1  money. 

12  I  had  complete  confidence  that  Mark  would 

13  do  that. 

14  Q      Did  Mark  brief  you  on  the  steps  he  was 

15  taking  to  attempt  to  recover  money  from  the  SB  A? 

16  A      In  general  terms,  that  he  was  ~  you  know, 

17  they  were  ~  to  some  degree  he  was  stymied  because 

18  the  FBI  and  the  Department  of  Justice  were 

19  investigating  and  we  had  to  basically  wait  to  see 

20  what  they  were  going  to  do  or  what  they  would  let  us 

21  do,  so  —  I  felt  comfortable  he  was  doing  what  could 

22  be  done. 
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1  Q      In  terms  of  your  briefings  from 

2  Mr.  Stevens,  did  you  receive  briefings  separate  and 

3  apart  from  your  weekly  briefings  with  respect  to 

4  the  —  to  your  other  cases  at  that  time,  with  respect 

5  to  the  Capital  Management? 

6  A      I  don't  recall  special  briefings  on  Capital 

7  Management.   It  is  possible  —  it  is  possible  that  if 

8  some  event  occurred  in  the  case  he  would  tell  me,  but 
I  don't  have  a  specific  recollection  of  that.    It  is 
not  as  if  he  had  —  frankly,  that  we  were  giving  it 
that  kind  of  priority  attention.   At  least  that  I 
was.    I  felt  he  was  handling  it. 

Q      After  you  received  information  from  him 
with  respect  to  the  newspaper  article  that  appeared, 
did  you  discuss  that  with  Mr.  Bowles  at  all  or  zmyone 
at  the  while  House? 

A      No,  I  don't  believe  so.    My  only 
conversations  with  Mr.  Bowles,  even  when  I  mentioned 
the  indictment,  his  instructions  to  me  were  do  the 
right  thing,  just  proceed  in  the  normal  course. 
Basically  he  didn't  want  to  be  involved  in  the 

details  of  it. 
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1  Q      You  knew  that  Mr.  Stevens  ft'om  time  to  time 

2  would  meet  with  agents  from  the  FBI  and  people  from 

3  the  U.S.  Attorney's  Office  after  the  indictment;  were 

4  you  aware  that  he  was  meeting  them? 

5  A      I  knew  in  general  that  he  was  coordinating 

6  with  them,  but  I  didn't  necessarily  know  when  he  was 

7  meeting  or  with  whom  or  —  again,  I  just  didn't 

8  inquire  into  that  particularly.   He  would 
occasionally  say  he  had  to  go  to  Arkansas  for  some 
purpose.    We  had  taken  receivership  of  the  SBIC  so  he 
had  some  work  to  get  involved  in,  gathering  the 
records  and  the  like,  but  he  basically  made  the 
decisions  as  to  what  he  needed  do  and  I  really  was 
not  involved  in  the  specifics. 

Q      So  do  you  know,  for  instance,  whether  or 
not  you  had  any  discussions  with  him  with  respect  to 
Castle  Sewer  &  Water  or  Master  Marketing  or  South 
Loop,  S-o-u-t-h,  L-o-o-p? 

A      I  don't  recall  any  specific  conversations 
about  those  matters. 

Q      Or  Campobello? 

A      I  can't  swear  they  never  came  up,  but  I 
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1  don't  have  any  recollection  of  them. 

2  Q      Or  Campobello? 

3  A      These  are  names  that  I  am  familiar  with 

4  because  they  were  names  that  have  been  in  the 

5  newspapers  and  names  that  have  been  ~  that  evidently 

6  were  business  concerns  that  dealt  with  Capital 

7  Management,  but  I  don't  recall  specific  discussions 

8  with  Mark  about  the  matters  or  what  our  files 

9  indicated. 

10  Q      Do  you  recall  any  discussions  with  him 

1 1  about  the  potential  involvement  of  Castle  Sewer  & 

12  Water  and  Governor  Tucker? 

13  A      I  don't  recall  any  discussions  about  that. 

14  Q      Do  you  recall  whether  or  not  he  told  you  he 

15  had  had  conversations  with  Mr.  Hale  and/or  his 

16  attorney  at  some  point  in  October  of  1993? 

17  A      I  don't  —  I  don't  have  a  specific 

18  recollection.   It  is  possible  he  would  have  told  me 

19  that  he  was  meeting  with  Hale's  attorneys.   I  think 

20  at  some  point  certainly  I  knew  that  he  had  had 

21  conversations  with  David  Hale's  attorney.   I  don't 

22  recall  specifically  whether  that  was  October  or  at 
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1  some  other  point,  but  it  could  have  been  October. 

2  Q      Do  you  recall  what  he  told  you  about  his 

3  conversations  with  Mr.  Hale  and/or  his  attorney? 

4  A      Well,  at  the  time  I  know  that  Mark  was 

5  attempting  to  gather  more  information  as  to  what  had 

6  happened.   And  within  the  limits  of  what  Mark  was 

7  able  to  do,  given  a  criminal  investigation,  he  was 

8  trying  to  give  us  a  better  idea  of  how  we  might 

9  collect  money  that  was  owed  us. 

10  I  mean,  the  suggestion  was  that,  for 

1 1  example,  there  might  be  small  businesses  that  owed 

12  Capital  Management  money  that,  in  fact,  would  repay 

13  it.    If  we  knew  who  owed  what -- and  that  wouldn't 

14  necessarily  be  even  against  David  Hale's  interest, 

15  because  at  that  point  Hale  was  out.    I  had  learned  he 

16  was  out  of  the  SBIC,  so  Mark  would  have  attempted  to 

17  meet  with  Hale,  through  his  counsel,  or  his  counsel 

18  alone,  to  get  more  information  along  those  lines  so 

19  that  we  may  be  able  to  recover  more  money.   The 

20  specifics  of  when  he  did  that  or  what  conversations 

21  they  had  or  how  much  success  he  had,  Mark  would  not 

22  necessarily  have  gone  into  detail  with  me  on.   And 
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1  whatever  it  is  Mark  went  over  with  me,  I  don't  have  a 

2  clear  recollection  of  it  now.    I  mean,  I  just  --  it 

3  is  not  something  that  I  made  any  effort  to  remember. 

4  Q      Do  you  recall,  for  instance,  whether  he 

5  talked  about  discussions  with  Mr.  Hale's  attorney, 

6  Mr.  Coleman,  with  respect  to  Steven  Smith? 

7  A      I  don't  recall. 

8  Q      Or  Dean  Paul? 

9  A      Other  than  remembering  the  name  "Dean 

10  Paul,"  I  don't  remember  anything  else  about  it.    So  I 

1 1  just  don't  recall. 

12  Q      Or  Tucker  or  Castle  Sewer  &  Water? 

13  A      1  don't  recall. 

14  And  in  trying  to  answer  ~  I  am  trying  to 

15  answer  as  clearly  as  I  can.   Obviously,  there  have 

16  been  news  articles  written  since  then.    I  am  trying 

17  to  be  careful  not  to  ascribe  to  a  briefing  from  Mark 

18  something  I  read  in  a  newspaper  months  later.   As 

19  best  1  remember,  the  briefings  were  —  background 

20  information  I  got  from  Mark  was  general  in  nature,  it 

21  was  only  designed  to  let  me  know  that  he  was 

22  continuing  to  give  the  case  proper  attention  and  due 
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1  diligence,  which  is  what  I  had  asked  him  to  do. 

2  I  did  not  need  to  know  the  details  of  that 

3  case  any  more  than  I  needed  to  know  the  details  of 

4  other  cases  he  was  handling  and  I  had  plenty  of  other 

5  things  to  focus  my  attention  on  so  I  made  no  special 

6  effort  to  try  to  find  out.    If  he  told  me  some  of 

7  those  details  I  wouldn't  necessarily  have  made  any 

8  effort  to  remember  them  and,  in  fact,  I  don't 

9  remember  them  now. 

10  Q      Well,  subsequent  to  the  indictment  of 

1 1  Mr.  Hale,  there  was  a  request  sometime  in  November  of 

12  1993  from  Congressman  LaFalce  and  his  committee  for 

13  some  documents  from  the  SBA;  correct? 

14  A      That's  right. 

15  Q      Do  you  recall  the  date  -- 

16  A      It  was  -- 

17  Q      -- of  that  request? 

18  A      It  was  in  November.    I  believe  that  the  due 

19  date  for  the  materials  was  the  15th  of  November. 

20  I  remember  that  Mark  handled  assembly  of 

21  the  materials.   He  may  have  had  assistance  from  Marty 

22  Teckler.   I  remember  there  was  quite  a  rush  to  try  to 
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1  get  the  material  together  to  send  over  to  the  ~  to 

2  Congress. 

3  Q      Now,  using  those  dates  or  events  as 

4  reference  points,  from  the  time  of  Mr.  Hale's 

5  indictment  and  when  you  learned  about  the  newspaper 

6  article,  from  the  time  you  received  the  request  from 

7  Congressman  LaFalce,  do  you  remember  any  details 

8  about  the  briefings  you  received  from  Mr.  Stevens 

9  with  respect  to  the  information  he  had  obtained  with 

10  respect  to  Tucker  or  Stevens  or  Master  Marketing  or 

1 1  the  McDougals? 

12  A      All  1  recall  is  that  there  were  a  list  of 

13  companies,  something  like  18  perhaps  --  1  don't  know 

14  if  that's  the  accurate  number,  but  my  impression  was 

15  there  were  a  number  of  businesses  that  we  knew 

16  Capital  Management  had  dealt  with,  had  lent  money  to, 

17  that  there  appeared  —  the  possibility  there  were 

1 8  some  interconnections  between  some  of  them,  although 

19  we  did  not  know  for  sure.    Mark  was  trying  to  pursue 

20  that. 

2 1  There  had  been  ~  there  may  have  been  other 

22  news  coverage  —  I  don't  remember  specifically  when 
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it  all  occurred  ~  that  had  suggested  that  Tucker 
could  be  involved  or  McDougal  might  have  been 
involved.    It  is  not  ~  again,  it  is  not  something 
that  I  was  trying  to  track  very,  very  closely,  so  ~ 
and  I  don't  have  a  specific  recollection  of  being 
briefed  by  Mark  on  those  details.   Obviously,  as  the 
case  took  on  more  attention  my  recollection  is  that 
in  November  when  the  request  came  in  from  Congressman 
LaFalce,  there  had  been  some  news  coverage  prior  to 
the  request  ~  there  was  some  news  coverage  of  the 
request,  that  is  to  say  that  I  believe  it  was 
reported  in  the  news  that  on  ~  it  had  been  reported 
in  the  news  that  the  SBA  would  give  some  type  of 
report  to  the  committee  on  the  15th  of  November,  so  I 
would  have  been  aware  that  it  was  getting  more  and 
more  attention.   Again,  I  didn't  attempt  to  do  Mark's 
job  for  him.    I  didn't  try  get  into  the  nitty-gritty 
of  the  case. 

Q      Did  you  continue  to  brief  either  Mr.  Bowles 
or  anyone  else  at  the  SBA  or  anyone  at  the  White 
House  between  the  time  of  Mr.  Hale's  indictment  in 
September  of  1993  and  the  time  that  Congressman 
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1  LaFalce  made  this  request  to  you? 

2  A      I  didn't  brief  anyone  at  the  White  House. 

3  If  I  made  any  mention  at  all  to  Mr.  Bowles,  it  would 

4  only  have  been  to  say  that  we  were  continuing  to  ~ 

5  with  Mark  Stevens  in  charge  and  with  some  help  from 

6  Marty  Teckler,  my  deputy,  we  were  continuing  to  work 

7  the  case  diligently  in  cooperation  with  the 

8  Department  of  Justice,  but  I  wouldn't  have 

9  particularly  briefed  Erskine  Bowles  in  any  greater 

10  detail  because  he  didn't  particularly  want  to  be 

1 1  briefed  in  any  greater  detail. 

12  Q      Are  you  aware  of  anyone  else  briefing 

13  anyone  at  the  White  House  during  this  time  period,  or 

14  anyone  at  some  other  agency? 

15  A      I  am  not  aware  of  any  briefings.   No,  I  am 

16  not  aware  of  any  such  briefings. 

17  Q      Or  any  briefings  to  people  outside  the 

18  White  House.   Are  you  aware  of  any  briefings  outside 

19  your  agency  ~ 

20  A      No,  I  am  not. 

21  Q      -- during  this  time  period? 

22  A      No,  I  am  not. 


1  The  only  other  contact  with  the  White  House 

2  came  the  next  day,  on  the  1 6th  of  November,  but  from 

3  the  15th  of  November  and  earlier  I  am  not  aware  of 

4  any  contacts.   I  don't  know  that  they  didn't  occur,  I 

5  just  don't  have  any  knowledge  one  way  or  the  other. 

6  Q      You  don't  remember  one  way  or  the  other? 

7  A      No,  I  mean,  I  ~ 

8  Q      I  want  to  straighten  this  out.    You  don't 

9  know  — 

10  A      In  other  words,  1  never  briefed  anyone  and 

11  I  am  not  aware  of  anyone  else  who  was  ever  briefing 

12  anyone  at  the  White  House  about  our  case. 

1 3  Q      Would  you  have  had  any  more  conversations 

14  with  Melanne  Verveer  about  the  briefings  that  you 

15  received  from  Mr.  Stevens  during  this  time  period? 

16  A      I  don't  think  so.    I  don't  believe  I  did, 

17  no. 

18  Q      Do  you  recall  whether  or  not  Mr.  Stevens 

19  told  you  that  they  had  obtained  a  number  of  records 

20  from  Mr.  Hale  on  a  number  of  occasions? 

21  A      Well,  the  nature  of--  when  SB  A  was 

22  appointed  by  the  court  as  receiver  for  Capital 
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1  Management  in  that  capacity,  it  took  over  in  Arkansas 

2  the  records  of  the  Small  Business  Investment  Company, 

3  those  would  be  the  internal  records  that  would  have 

4  involved  the  actual  files  for  each  company  they  were 

5  dealing  with  and  so  forth.    Materials  that  were  not 

6  normally  present  in  Washington,  and  I  think  were  not 

7  present  in  Washington,  the  SBA's  own  files. 

8  The  receivership  files  were,  I  believe,  all 

9  in  Arkansas  and  other  than  being  turned  over  to  the 

10  FBI,  I  think  they  remained  in  Arkansas  at  that  time. 

1 1  Q      Did  he  show  you  lists  of  documents  they  had 

12  obtained  or  received  ~  your  agency  had  obtained  or 

13  received  from  Mr.  Stevens? 

14  A      No,  I  don't  believe  so. 

15  Q      Or  lists  of  documents  they  may  have 

16  obtained  from  the  FBI? 

17  A      I  don't  believe  so.    I  know  there  were  a 

18  lot  of  records,  but  I  don't  believe  I  saw  lists  of 

19  what  they  were. 

20  Q      When  you  were  briefed  in  early  ~  I'm 

21  sorry,  in  mid-September,  did  you  ask  to  look  at  the 

22  file  to  determine  what  had  occurred  up  to  that  point? 


1  A      No. 

2  Q      So  once  again,  if  there  were  memos,  for 

3  instance,  from  Mr.  Bowles  or  some  other  supervisor, 

4  do  you  know  whether  or  not  such  memos  existed  prior 

5  to  your  coming  to  the  SBA? 

6  A      No,  I  really  don't  know. 

7  MR.  GICALE:    Off  the  record. 

8  (Discussion  off  the  record.) 

9  MR.  GICALE:    Would  you  please  mark  these 

10  for  identification. 

1 1  (Spotila  Exhibits  1  through  3 

12  identified.) 

13  BY  MR.  GICALE: 

14  Q      Showing  you  what's  marked  for 

15  idenfification  as  Exhibit  Number  1,  which  is  a  copy 

16  of  a  letter  dated  November  15,  1993,  to  Honorable 

17  John  LaFalce,  from  Erskine  Bowles,  regarding  Capital 

1 8  Management  Services,  Incorporated,  can  you  identify 

19  that  for  me? 

20  A      This  looks  like  a  copy  of  the  letter  that 

21  went  to  Chairman  LaFalce,  that  I  was  referring  to 

22  earlier,  for  the  report  that  was  requested  for  the 
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1  15th. 

2  Q      Did  you  assist  in  preparing  the  response  to 

3  Chairman  LaFalce? 

4  A      I  don't  believe  I  assisted  in  preparing 

5  it.    I  believe  that  Mark  Stevens  was  probably 

6  primarily  involved  in  preparing  it,  perhaps  with 

7  Marty  Teckler's  assistance.   I  was  aware  of  it.    I 

8  don't  think  I  prepared  it. 

9  Q      Would  you  have  reviewed  it  prior  to  it 

10  being  submitted  to  Chairman  LaFalce? 

11  A      I  probably  would  have  read  it.    If  I  didn't 

12  read  it  right  before,  I  read  it  right  after. 

13  Q      Now,  on  the  third  page,  the  second  to  last 

14  line  of  that  letter,  it  indicates  that,  "as 

1 5  additional  background,  I  am  attaching  further 

16  information  relating  to  Capital  Management."  Was 

17  there  any  other  information  which  was  submitted  to 

18  Chairman  LaFalce  along  with  this  letter  at  this  time? 

19  A      Yes. 

20  Q      Did  ~  were  you  aware  of  the  information, 

21  the  additional  information  that  was  being  submitted 

22  with  this  letter? 


1  A      I  was  aware  in  general  that  we  were 

2  submitting  information.    I  don't  know,  about  a  box 

3  fiill  of  it.    Mark  Stevens  had  indicated  that  he  had 

4  put  together  materials  that  he  thought  were 

5  responsive,  materials  from  SBA's  files.    My 

6  recollection  is  they  were  some  of  the  forms  that 

7  Capital  Management  had  submitted  to  the  SBA,  and 

8  perhaps  some  of  the  examination  reports  that  SBA 

9  would  have  done,  copies  of  some  things  that  were 

10  public,  like  the  indictment  of  Hale  and  probably  -- 

1 1  probably  the  receivership. 

12  Q      Do  you  recall  reviewing  any  of  that 

13  documentation? 

14  A      No,  1  don't  believe  I  reviewed  it. 

15  Q      Do  you  recall  reviewing  a  list  of  the 

16  documents  ~  the  list  of  attachments  that  were  sent 

17  out? 

18  A      I  don't  recall  reviewing  the  list.    It  is 

19  possible  I  would  have  seen  it.    I  don't  recall  it 

20  offhand. 

21  Q      I  am  going  to  show  you  what's  marked  for 

22  identification  as  Bates  number  002894,  a  document 
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1  entitled  "List  of  Attachments,"  and  these  are 

2  numbered  1  through  12.   Can  you  review  that  document, 

3  please,  and  tell  us  whether  you  can  identify  it? 

4  A      I  am  reviewing  it.    I  can't  identify  it.    I 

5  don't  recall  it  specifically. 

6  Q      Do  you  recall  being  presented  a  list 

7  attachments  similar  to  this  list? 

8  A      Back  in  November? 

9  Q      Yes. 

10  A      I  don't  recall,  no.    It  is  possible  I  was 

1 1  shown.    I  don't  have  a  specific  recollection. 

12  Q      Do  you  recall  whether  or  not  one  of 

13  documents  that  was  sent  to  Congressman  LaFalce  was  a 

14  memorandum  referring  Capital  Management  Services, 

15  Inc.  to  the  Inspector  General  for  investigations, 

16  from  the  associate  administrator  of  investment  dated 

17  May  5th,  1993? 

18  A      I  know  now  that  it  was  part  of  it.    I  don't 

19  recall  at  the  time  that  I  knew. 

20  Q      At  the  top  of  the  document  marked  for 

21  identification  as  Exhibit  Number  1,  there  is  a  notice 

22  which  indicates  that  "the  information  contained 


1  herein  has  been  determined  to  be  confidential  in 

2  nature,  and,  therefore,  is  not  releaseable  to 

3  unauthorized  parties,"  citing  possible  violations  of 

4  federal  law  including  the  Privacy  Act  and  the  Right 

5  to  Financial  Privacy  Act. 

6  Do  you  recall  seeing  this  notice  on  the 

7  response  to  Congressman  LaFalce? 

8  A      Yes. 

9  Q      Do  you  recall  discussing  why  that  notice 

10  was  on  that  letter  with  Mr.  Stevens  or  someone  else 

1 1  from  your  staff? 

12  A      I  don't  recall  discussing  it,  no. 

13  Q      Were  there  indications  that  the  information 

14  was  confidential,  and  possibly  subject  to  the  Privacy 

15  Act  or  the  Financial  Privacy  Act? 

16  A      Well,  I  think  we  -  I  was  aware  that  it  was 

17  not  information  for  public  disclosure.   The  purpose 

18  of  adding  it  to  the  communication  to  the  chairman,  we 

19  had  received  a  --  a  request  from  the  chairman  in  his 

20  role  as  chairman  of  our  oversight  committee,  and  my 

21  recollection  is  that  he  asked  for  background 

22  information  about  this  case  because  the  committee  was 
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1  interested  in  reviewing  the  way  SBA  had  administered 

2  the  program  and  our  oversight  of  this  particular 

3  SBIC. 

4  We  submitted  information,  and  in  sending  it 

5  over  to  them,  attached  the  confidentiality  notice  as 

6  we  do  typically  to  remind  the  chairman  that  this 

7  particular  set  of  documents  is  not  for  public 

8  disclosure,  it  is  for  the  committee's  use.    So  I 
would  have  known  that  at  the  time.    I  don't  think 
there  was  a  specific  discussion  of  it  at  the  time. 

Q      The  list  of  attachments  that  I  previously 
showed  to  you,  identified  as  0028894,  you  don't 
specifically  recall  this  list,  I  believe  that's  what 
you've  testified;  correct? 

A      That's  correct.   I  don't  —  I  believe  what 
I  said  was  that  —  you  asked  if  at  the  time  I 
remember  looking  over  this  list  and  I  said  I  do  not 
recall  looking  over  this  list  at  the  time. 

Q      But  since  that  ~  since  that  time,  you  have 
seen  the  list? 

A      I  believe  I  did  see  the  list  a  week  later 

at  least.   I  can  explain  what  I  mean  by  that.    I 

52 

1  don't  mean  to  be  cryptic. 

2  Q      No,  you  are  not,  go  ahead. 

3  A      Let  me  say  in  quick  summary  fashion  and 

4  then  you  may  want  to  explore  further. 

5  The  day  after  we  sent  this  material  to  the 

6  chairman,  I  received  a  phone  call  from  Neil  Eggleston 

7  in  White  House  counsel's  office.   He  asked  for  a 

8  copy  —  he  had  read  in  the  newspaper,  apparently, 
that  we  were  sending  a  report  to  Congress.   He  wanted 
to  know  if  he  could  get  a  copy  of  it.    I  sent  him  a 
copy  of  the  letter  —  I  think  1  -  let  me  retract 
that.    I  think  the  first  thing  I  sent  him  was  a  copy 
of  the  press  release.  Then  I  sent  him  a  copy  of  the 
letter  when  he  asked  for  that  and  then  he  asked 
whether  he  could  see  the  attachments  and  we  ended  up 
giving  him  the  attachments. 

Once  I  did  that,  I  mentioned  to  Erskine 
that  we  had  gotten  this  request,  because  this  was  out 
of  the  ordinary.    Erskine  Bowles  suggested  ~  asked 
me  whether  we  had  talked  to  the  Department  of  Justice 
about  it  and  I  said  we  had  not,  but  we  would.    So  I 
asked  Mark  Stevens  to  call  his  contacts  at  the 
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1  Department  of  Justice  and  see  if  they  had  any  concern 

2  about  this,  or  if  they  had  any  preference  one  way  or 

3  the  other  even  if  it  wasn't  a  concern.   Mark  came 

4  bacic  to  me  and  mentioned  that  they  were  going  to 

5  thinic  about  it  for  a  day.   They  did  and  then  a  day 

6  after  that,  which  I  think  would  have  been  like  two 

7  days  later,  they  asked  us  to  get  the  material  back. 

8  So  I  put  Mark  to  work  on  getting  the  material  back, 

9  which  he  did. 

10  Then,  about  a  week  after  this  occurred,  the 

1 1  middle  of  the  following  week,  Don  Mackay  from  the 

12  Department  of  Justice  and  a  couple  of  his  people  and 

13  an  FBI  agent  came,  and  we  spent  a  couple  of  hours 

14  talking  about  this,  and  at  least  in  that  meeting  I 

15  believe  they  showed  me  a  list,  so  while  I  may  not  — 

16  I  don't  recall  seeing  it  on  the  15th  or  16th,  I 

17  believe  I  did  see  it  in  the  course  of  that  discussion 

18  with  Agent  Gillis,  that's  what  1  meant  when  I  said  a 

19  week  later. 

20  Q      Okay.   Now,  did  Mr.  Eggleston  call  you  on 

21  the  16th,  or  sometime  sooner  than  that? 

22  A      I  believe  he  called  on  the  16th. 


1  Q      Were  you  the  first  person  he  called,  if  you 

2  know? 

3  A      I  have  a  recollection  that  he  may  have 

4  talked  to  Katie  Broren,  our  chief  of  staff,  and  that, 

5  in  fact,  indicates  that  she  may  have  given  him  my 

6  name,  because  I  never  met  Eggleston  before.   I  had 

7  no  ~  I  would  not  have  known  him  at  all. 

8  Q      Did  Katie  Broren  tell  you  that 

9  Mr.  Eggleston  had  called  and  you  were  to  respond  to 

10  him? 

11  A      1  don't  think  so.    1  think  that  --  I  think 

12  that  he  just  called  me  and  said  that  he  had  read  the 

13  paper  about  this  report  and  could  he  get  a  copy  of 

14  some  background  on  it. 

15  Q      Did  he  tell  you  whether  or  not  he  had  been 

16  asked  to  check  on  this  by  anyone  from  the  White 

17  House? 

18  A      I  don't  recall  that  he  said  --  I  don't 

19  think  he  said  he  was  asked.    I  think  he  just  said 

20  that  he  was  —  that  he  was  interested  in  it.    I  don't 

21  know  that  I  remember  specifically  enough  if  he  would 

22  have  said  one  way  or  the  other. 
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1  Q      Did  he  ask  you  whether  or  not  it  would  be 

2  appropriate  for  him  to  receive  the  information  that 

3  you  had  ~  your  office  had  transmitted  to  Congressman 

4  LaFalce? 

5  A      It  is  possible  that  he  would  have  asked 

6  that.    I  ~  again,  I  am  trying  to  remember  as  clearly 

7  as  I  can.   I  don't  specifically  recall,  but  it  is  at 

8  least  possible  he  would  have  said  is  this  information 

9  we  could  get  a  copy  of  —  "we"  meaning  he  and  the 

10  White  House  counsel's  office  could  get  a  copy  of.    I 

1 1  believe  he  thought  there  was  going  to  be  additional 

12  publicity  because  of  the  newspaper  article  he  had 

13  read. 

14  Q      What  was  your  response  to  him  in  terms  of 

15  whether  or  not  it  was  appropriate  for  him  or  people 

16  at  the  White  House  to  have  copies  of  this 

17  information? 

18  A      Well,  the  first  information  I  sent  him  was 

19  a  press  release  that  had  been  done  by  SBA. 

20  Q      I  am  going  to  show  you  what's  marked  for 

21  identification  as  Exhibit  Number  3,  and  the  top  page 

22  is  a  fax  transmission  sheet  dated  November  16,  1993. 


1  The  time  is  1 1:20  a.m.  the  subject  is  Capital 

2  Management  Services.    Is  this  the  —  is  this  a  fax 

3  sheet  relating  to  the  information  you  supplied  to 

4  Mr.  Eggleston? 

5  A      Yes,  yes. 

6  Q      Is  that  your  handwriting  on  the  fax  sheet? 

7  A      No,  actually  it  is  my  assistant's,  Cheryl, 

8  C-h-e-r-y-1,  S-t-a-u-t-s. 

9  Q      And  did  she  prepare  this  at  your  request? 

10  A      To  my  recollection,  yes. 

1 1  Q      And  attached  to  the  fax  sheet  there  is  a 

12  copy  of  the  press  release,  from  your  agency  with 

13  respect  to  this  matter? 

14  A      It  looks  like  a  news  release  and  an 

15  information  sheet  attached  to  it. 

16  Q      And  this  news  release  and  fax  sheet 

17  attached  to  it  had  been  previously  released  to  the 

18  press  or  you  were  about  to  release  it  to  the  press? 

19  A      I  think  it  was  my  understanding  that  it  had 

20  been  released  to  the  press.   At  this  point  in  time  I 

21  don't  remember  specifically  when  it  was  released.   It 

22  had  been  prepared  the  previous  day  at  the  time  of  the 
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1  submission  to  Chairman  LaFalce. 

2  Q      Where  did  you  receive  it  from  or  whom  did 

3  you  receive  it  from? 

4  A      Either  I  or  Cheryl  would  have  received  it 

5  from  our  public  affairs  people.   I  see  that  Mike 

6  Standler's  name  is  on  here  ~  he  works  at  SB  A  in  the 

7  public  affairs  office  ~  so  I  am  not  sure 

8  specifically  where  it  came  from,  but  ~ 

9  Q      So  the  first  thing  you  sent  him  was  this 

10  fax? 

1 1  A      Right,  to  give  him  background  on  it.    And 

12  then  to  carry  through  your  question,  you  asked 

13  whether  he  ~  indicated  whether  he  could  have 

14  additional  material  or  whatever.   When  Mark  had  put 

15  together  this  submission  of  these  materials  for  the 

16  Chairman,  my  recollection  is  that  he  had  said  that 

17  there  was  really  nothing  in  these  materials  that  was 

18  of  particular -- I  will  call  it  "significance."  I 

19  don't  mean  to  ~  that  may  not  be  quite  the  right 

20  term.   I  don't  mean  this  was  not  a  significant  case, 

21  but  it  wasn't  something  that  would  affect  the 

22  investigation  if  it  became  public.    It  wasn't 


1  something  that  we  had  any  ~  was  of  any  dramatic 

2  content.   These  were  reports  that  the  SBIC  had  filed 

3  and  had  its  own  copies  of    These  were  examination 

4  reports  that  were  sent  to  the  SBIC  afterwards,  so 

5  these  were  not  materials  that,  as  I  understood  it  at 

6  least,  that  had  the  potential  to  have  any  negative 

7  impact  on  what  anyone  was  doing  with  regard  to  the 

8  case. 

9  They  were  background  information.   And,  in 

10  fact,  I  seem  to  recall  that  Chairman  LaFalce  was 

1 1  unhappy  when  he  got  the  material  because  he  thought 

12  it  was  an  inadequate  response  to  his  request  because 

13  it  didn't  have  as  much  information  as  he  thought  he 

14  was  going  to  receive. 

1 5  So,  kind  of  with  that  as  background,  when 

1 6  Eggleston  asked  for  more,  he  asked  if  he  could  have  a 

1 7  copy  of  the  letter,  which  I  gave  him  a  copy  of    We 

18  ended  up  faxing  a  copy  of  the  letter  to  him.    Then  he 

19  asked  whether  he  could  have  the  attachments.   When  I 

20  say  "he  asked,"  in  at  least  one  of  the  contacts  I 

21  believe  he  might  have  just  left  a  message  for  me 

22  that  ~  1  don't  mean  to  say  I  had  several 
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1  conversations  directly  with  him,  it  could  very  well 

2  have  been  Cheryl  that  took  a  message  that  Eggleston 

3  had  called  and  he  had  gotten  the  fax  and,  by  the  way, 

4  could  he  have  the  letter,  but  the  message  was  relayed 

5  to  me  that  he  wanted  the  letter  if  possible.    We  sent 

6  it  to  him.    He  asked  if  he  could  see  the  materials 

7  that  were  going  to  Chairman  LaFalce  since  they  would 

8  be  over  at  the  Hill  and  he  was  interested  in  having 

9  information,  so  he  would  be  aware  of  the  background 

10  in  case  there  was  news  coverage  or  whatever,  and  so 

1 1  with  regard  to  that  material,  I  was  not  comfortable 

12  mailing  it  to  him  or  whatever.   He  ended  up  coming 

13  over  and  physically  got  the  material. 

14  Q      Physically  got  the  material  from  you? 

1 5  A      Yes,  1  had  gotten  a  set  of  these  materials 

16  and  1  just  gave  it  to  him. 

17  Q      Who  did  you  get  the  set  from? 

18  A      Mark  Stevens. 

19  Q      He  delivered  it  to  your  office? 

20  A      I  don't  remember  whether  he  specifically 

21  did.    It  came  from  his  office,  but  yes,  a  set. 

22 Q      Was  delivered  to  you? 


1  A      I  don't  recall  at  this  point  whether  I 

2  already  had  a  set  that  Mark  would  have  had  available 

3  to  me  or  whether  I  requested  a  set.    1  don't  have  a 

4  sense  that  I  had  a  set  made  up  for  Eggleston.   It  may 

5  have  been  a  second  set.    I  don't  remember  exactly. 

6  Q      Once  again,  did  you  review  that  set  before 

7  you  handed  it  over  to  Mr.  Eggleston? 

8  A      No,  I  didn't.    I  didn't  think  it  was  ~  my 

9  understanding  from  Mark  was  that  there  wasn't  really 

10  all  that  much  in  it. 

1 1  Q      Did  you  know  that  the  information  contained 

12  in  it  was  not  information  in  the  public  domain? 

13  A      I  was  aware  it  was  not  to  be  released  to 

14  the  public,  that's  right. 

15  Q      That  it  might  be  subject  to  the  Privacy  Act 

16  or  the  Financial  Privacy  Act? 

17  A      I  was  aware  of  the  notice  on  the  letter 

1 8  that  we  read  earlier. 

1 9  Q      Were  you  aware  of  the  fact  that  the  notice 

20  applied  to  the  attachments  as  well  as  the  information 

21  contained  in  the  letter? 

22  A      Yes. 
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1  Q      But  despite  that  you  still  believed  that 

2  the  White  House  ~  you  could  make  this  available  to 

3  the  White  House? 

4  A      In  making  it  available  to  the  White  House 

5  counsel's  office,  I  wasn't  --  I  did  not  view  that  as 

6  being  released  to  the  public. 

7  We  had  received  a  request  from  our 

8  oversight  committee  relating  to  how  the  SBA  was 

9  administering  the  program;  it  appeared  to  be,  you 

10  know,  kind  of  an  executive  branch  question,  if  you 

1 1  will.    So  when  the  White  House  counsel's  office  asked 

12  for  this  background,  I'd  have  certainly  expected  them 

13  to  respect  the  confidentiality  of  the  material,  and 

14  it  would  be  background  for  them  since  they  also 

15  obviously  have  an  interest  in  how  we  do  our  jobs  in 

16  administering  programs.   That's  how  I  viewed  it  at 

17  the  time. 

18  Q      How  do  you  view  it  now? 

19  A      Well,  when  we  called  the  Department  of 

20  Justice,  when  Mark  did,  he  spoke  to  someone  there, 

21  and  got  a  call  back  later  and  they  indicated  they 

22  preferred  to  have  the  materials  back.    We  got  the 

62 

1  materials  back  right  away,  Mark  took  care  of  that. 

2  As  I  mentioned,  a  week  later  an  FBI  agent  talked  to 

3  me  for  a  couple  of  hours  and  the  Department  of 

4  Justice  did.    Don  Mackay  indicated  to  me  he  didn't 

5  feel  we  had  done  anything  wrong,  but  he  was  concerned 

6  we  might  create  a  perception  of  problem.    In 

7  retrospect,  I  wouldn't  handle  it  the  same  way,  but  I 

8  had  been  there  two  months  and  it  appeared  to  be  a 

9  reasonable  request.    I  don't  think  I  would  handle  it 

10  quite  the  same  way  today,  but  my  hindsight  would  be 

1 1  closer  to  20/20. 

12  Q      The  Privacy  Act  doesn't  --  the  constraints 

13  are  whether  or  not  it  is  released  to  the  public,  it 

14  is  just  there  is  a  restriction  in  terms  of  releasing 

15  information  like  this;  correct,  whether  it  is  ~  to 

16  anyone  outside  the  agency? 

17  A      I  don't  know  that  I  should  get  into 

18  interpreting  the  Privacy  Act. 

19  Q      In  any  event  — 

20  A      I  am  trying  to  indicate  what  I  did  and  why 

21  I  did  it. 

22  Q      Withdraw  that. 
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1  (Spotila  Exhibits  4  and  5  identified.) 

2  BY  MR.  GICALE: 

3  Q      I  show  you  what  was  marked  for 

4  identification  as  Exhibit  Number  4.    This  is  a  fax 

5  sheet  dated  November  16,  1993.    The  time  is  3:20 

6  p.m.    This  is  regarding  the  subject  of  Capital 

7  Management.   This  is  to  Mr.  Eggleston  from  John 

8  Spotila;  is  that  correct? 

9  A      Yes,  it  is. 

10  Q      There  is  a  letter  ~ 

1 1  A      There  is  a  letter  dated  November  16,  which 

12  says  "hand  delivered  it  is  to  Neil  Eggleston."   It 

13  says  "enclosed  is  a  copy  of  Erskine's  letter  of 

14  yesterday  to  Chairman  LaFalce  with  confidential 

15  attachments."  My  recollection  is  that  we  faxed  ~ 

16  that  I  faxed  this  letter  to  Eggleston,  but  that  the 

17  original  of  this  letter  and  the  attachments  were  hand 

18  delivered  to  Eggleston.    He  came  over  to  the  SBA  to 

19  pick  it  up. 

20  MR.  IVEY:    What  exhibit  was  that? 

21  MR.  GICALE:    This  is  Exhibit  Number  4. 

22  BY  MR.  GICALE: 
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1  Q      The  letter  is  dated  November  16,  1993  to 

2  Neil  Eggleston,  associate  counsel.  Office  of  the 

3  White  House  Counsel,  and  signed  by  you? 

4  A      Yes. 

5  Q      And  attached  to  that  is  the  copy  of  the 

6  November  15,  1993  letter  to  Honorable  John  J.  LaFalce 

7  from  Mr.  Bowles  regarding  Capital  Management 

8  Services,  Inc.;  correct? 

9  A      Yes. 

10  Q      Which  is  a  copy  of  the  letter  you  earlier 

1 1  referred  to  as  ~  and  which  has  been  marked  as 

12  Exhibit  Number  1;  correct? 

13  A      Yes. 

14  Q      Now,  other  than  inquiring  of  Mr.  Stevens  as 

15  to  the  name  of  somebody  at  the  Department  of  Justice 

16  that  you  or  he  could  talk  to  with  respect  to  their 

17  feelings  on  White  House's  receipt  of  these  documents, 

18  did  you  participate  in  any  other  way  in  the  receipt 

19  of  them  when  they  were  returned? 

20  A      I  had  Mark  Stevens  handle  all  of  that,  so 

21  he -- I  had  no  direct  involvement  with  that.   He 

22  uhimately  told  me  he  had  the  materials  back  and  he 
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1  noted  their  return. 

2  Q      I  am  showing  you  what  was  marked  for 

3  identification  as  Exhibit  Number  2,  can  you  identify 

4  that  for  us,  please.   And  this  is  a  letter  dated 

5  November  20,  1993,  to  John  Spotila  from  W.  Neil 

6  Eggleston. 

7  A      Yes,  this  is  the  cover  letter  that  he  sent 

8  over  —  gave  Mark,  I  guess,  when  he  returned  the 

9  attachments  to  Mark. 

10  Q      I  am  also  going  to  show  you  another  copy  of 

1 1  this,  marked  for  identification  as  Exhibit  5,  is  that 

12  another  copy  of  the  same  letter? 

13  A      It  appears  to  be  a  copy  of  the  same 

14  letter. 

15  Q      Now,  did  you  see  this  letter  when  the 

16  documents  were  returned? 

17  A      I  probably  saw  it  the  following  week.   I 

1 8  know  I  had  seen  it  as  of  when  we  met  with  Mackay  and 

19  the  FBI  agent. 

20  Q      Now,  when  you  discussed  this  matter  with 

21  Mr.  Bowles,  did  he  suggest  to  you  that  you  contact 

22  the  Department  of  Justice? 
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1  A      When  you  say  "this  matter,"  you  mean 

2  this  -- 

3  Q      The  fact  that  you  had  sent  these  documents 

4  over  to  the  White  House. 

5  A      Yes.   As  I  mentioned,  because  this  was  not 

6  something  that  happened  before  I  mentioned  to  him 

7  that  I  had  gotten  a  call  from  the  White  House 

8  counsel's  office.   We  had  made  his  materials 

9  available,  so  he  raised  the  question  with  me  as  to 

10  whether  we  had  told  the  Department  of  Justice  and 

1 1  whether  they  were  content  with  what  we  had  done.    So 

12  we  had  told  him  we  had  not  yet,  but  we  would 

13  immediately  and  we  did. 

14  Q      Now,  according  to  your  testimony,  you 

15  talked  to  Mr.  Bowles  after  you  sent  the  documents 

16  over,  but  subsequent  to  talking  to  Mr.  Stevens  about 

17  whether  or  not  it  would  be  appropriate  to  send  them 

1 8  over? 

19  A      My  recollection  --  I  spoke  with  Mr.  Bowles 

20  after  the  materials  had  gone  to  Eggleston  ~ 

21  Eggleston,  Eggleston.    I  am  not  sure  how  he 

22  pronounces  it. 
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1  The  conversation  I  had  had  with  Mark 

2  Stevens  about  the  materials,  I  believe  would  have 

3  taken  place  on  the  1 5th,  and  it  was  in  the  context  of 

4  what  we  were  sending  to  Congressman  LaFalce,  the 

5  nature  of  the  materials  being  sent,  which  were 

6  described  to  me  as  routine  in  nature,  at  least  as  I 

7  recall. 

8  I  don't  recall  that  I  spoke  specifically 

9  with  Mark  Stevens  to  say  to  him  that  I  had  this  call 

10  from  the  White  House  counsel's  office,  in  that  we 

1 1  were  sending  these  materials  over  to  them  that  day. 

12  I  don't  know  that  I  had  a  specific  conversation  with 

13  Mark  where  1  specifically  discussed  that  with  him. 

14  It  is  possible  that  1  did  or  that  I  told  him 

15  immediately  afterwards. 

16  Q      Between  the  time  Mr.  Eggleston  asked  you 

17  for  this  information  and  the  time  you  turned  it  over 

1 8  to  Mr.  Eggleston,  did  you  talk  to  Mr.  Stevens  or 

19  anyone  else  about  whether  or  not  it  was  appropriate 

20  to  send  it  over  to  the  White  House? 

21  A      My  recollection  is  that  1  had  a 

22  conversation  with  Marty  Teckler,  my  deputy  general 


1  counsel,  in  general  about  material  we  could  make 

2  available  to  the  White  House.   And  again,  I  do  not 

3  have  a  clear  enough  memory  as  to  --  1  am  not  saying 

4  that  1  specifically  had  the  conversation  with  Marty 

5  Teckler  to  say  that  1  had  this  call  from  Neil 

6  Eggleston  and  should  1  honor  it,  but  1  had  general 

7  guidance  from  him  that  had  given  me  the  impression 

8  that  we  were  permitted  to  make  this  kind  of 

9  information  available  to  the  White  House  on  request. 

10  So  the  combination  of  that  general  guidance 

1 1  from  Marty  and  the  general  statement  from  Mark  that 

12  the  material  was  not  particularly  sensitive  guided  me 

13  in  the  decision  1  made  to  make  it  available  to 

14  Eggleston. 

15  Q      And  the  general  guidance  could  have 

16  occurred  prior  to  the  time  that  Eggleston  called  you? 

17  A      It  could  have.   1  don't  recall  the  specific 

18  date. 

1 9  My  general  sense  is  that  it  was  about  the 

20  same  time  and  that  it  was  prior  to  the  Eggleston  -- 

21  to  the  delivery  to  Eggleston,  but  1  don't  remember 

22  specifically  what  it  was. 
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1  Q      When  did  Mr.  Bowles  first  tell  you  he  was 

2  recusing  himself  from  this  matter? 

3  A      Well,  throughout  the  time  I  was  there, 

4  basically,  he  had  indicated  he  had  no  particular 

5  desire  to  be  involved  in  the  matter.   By  that  I  mean 

6  he  said  handle  it  properly,  see  it  is  handled 

7  properly.   He  did  not  want  to  know  the  details  of  the 

8  case.   He  didn't  want  to  take  any  direct  involvement 

9  in  the  case.   And  that  ~  that  was  not  in  the  ~  we 

10  didn't  discuss  that  in  terms  of  the  formal  recusal, 

1 1  he  just  thought  it  was  inappropriate,  given  his 

12  relationship  with  the  President  and  given  his 

13  position  as  administrator,  inappropriate  that  he  have 

14  any  direct  involvement  in  the  case,  so  he  didn't.    It 

15  was  really  throughout  the  time  that  I  was  there. 

16  Q      From  the  time  you  came  in  September, 

17  September  16? 

18  A      Really,  from  the  first  contact  I  ever  had 

19  with  him  where  I  ever  mentioned  this  case  to  him  I 

20  think  that  was  pretty  consistently  his  position  with 

21  me  at  least.   I  don't  think  he  recused  himself  in 

22  terms  of  signing  a  formal  letter  until  perhaps 


1  February  or  March  of  the  following  year,  of  '94.    So, 

2  in  —  and  I  don't  think  that  he  had  necessarily  any 

3  specific  conversation  with  me  about  recusal  other 

4  than  to  tell  me  that  he  had  decided  he  was  going  to 

5  formally  recuse  himself 

6  Q      When  would  that  conversation  have  occurred? 

7  A      I  think  that  probably  would  have  been  about 

8  the  time  when  he  did  the  letter. 

9  Q      In  '94? 

10  A      '94. 

1 1  I  should  add,  after  the  ~  after  the 

12  incidents  we  were  just  describing  with  Neil  Eggleston 

13  and  after  the  following  week,  I  had  the  conversation 

14  with  the  FBI  agent  and  the  Department  of  Justice  I 

15  made  my  own  decision,  to  basically  let  Mark  Stevens 

16  and  Marty  Teckler,  who  was  our  career  deputy  general 

17  counsel,  as  I  mentioned,  and  the  agency  ethics 

18  officer,  handle  the  case  completely  and  I  stepped 

19  back  from  it  altogether  and  let  them  not  only  handle 

20  the  case  vis-a-vis  Capital  Management,  but  handle  the 

21  case  in  terms  of  other  people  within  the  agency.   And 

22  so  ~ 
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1  Q      That  would  have  been  in  November? 

2  A      That  was  in  November,  that's  right,  as  of 

3  around  the  25th  or  thereabouts  of  November.   And  from 

4  that  point  on  it  is  more  likely  that  Marty  Teckler 

5  would  have  had  a  discussion  with  the  administrator 

6  about  recusal  than  I  would.    Although  1  am  not  saying 

7  he  did  have  such  a  conversation,  I  am  saying  I  tried 

8  to  remove  myself  from  the  case  as  well  other  than  to 

9  make  certain  it  was  handled  aggressively,  in  other 

10  words,  with  full  cooperation  with  the  Department  of 

1 1  Justice  and  make  certain  that  we  did  what  we  could  to 

12  regain  the  money  that  was  owed  the  SBA. 

13  Q      Did  you  memorialize  your  decision  to  recuse 

14  at  this  point,  in  1993? 

15  A      Did  I  in  writing? 

16  Q      Yes. 

17  A      No. 

18  Q      Why  not? 

19  A      I  discussed  with  Marty  Teckler  whether  some 

20  formal  recusal  was  appropriate.   He  indicated  it  was 

21  not  necessary,  that  I  could  ~  I  mentioned  to  him 

22  that  I  had  really  a  dual  objective:   One,  to  make 
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1  certain  we  did  all  the  things  that  were  appropriate, 

2  and  I  wanted  to  rely  on  career  employees  to  make 

3  certain  the  case  was  handled  properly,  but  that  I  did 

4  not  want  to  be  involved  in  the  details.   He  indicated 

5  I  could  accomplish  that  without  formal  recusal.   It 

6  wasn't  necessary  to  recuse  myself  and  so  1  did  not. 

7  Q      Did  there  come  a  time  when  you  did  formally 

8  recuse  yourself? 

9  A      In  writing?  No. 

10  Q      Yes? 

1 1  A      Not  in  writing,  no. 

12  Q      Who  did  you  inform  besides  Mr.  Teckler  that 

13  you  were  recusing  yourself  in  1993,  November  of  1993? 

14  A      Mark  Stevens  would  have  known.    Probably 

15  our  deputy  administrator,  Cassandra  Pulley,  would 

16  have  known. 

17  Q      Did  you  tell  Mr.  Bowles? 

18  A      I  might  very  well  have  mentioned  to 

19  Mr.  Bowles  that  I  ~  I  am  sure  I  mentioned  to  him 

20  that  I  had  turned  the  case  over  to  Marty  and  Mark.    I 

21  might  have  used  those  terms  rather  than  "recusal." 

22  They  were  handling  all  aspects  of  it  for  the  Office 
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1  of  General  Counsel.    Which  they  did. 

2  Q      Did  Mr.  Bowles  ever  tell  you  that,  in  the 

3  fall  of  1993,  that  he  had  recused  himself  and  he 

4  thought  you  should  do  the  same? 

5  A      It  is  possible  that  he  would  have  ~  again 

6  that  he  had  recused  himself? 

7  Q      Right,  from  the  Capital  Management  matter. 

8  A      I  don't  recall  if  he  used  those  words.    He 

9  might  certainly  have  said  in  saying  he  wanted  no 

10  involvement  with  the  ~  he  might  very  well  have  said 

11  to  me  that  I  should  consider  the  same.    It  is 

12  possible.    I  don't  have  a  specific  recollection  of 

13  the  conversation,  but  it  would  have  been  consistent 

14  with  the  way  both  he  and  I  approached  it. 

15  Q      Did  you  ever  tell  him  that  it  was  not 

16  necessary  for  you  to  recuse  yourself? 

17  A      For  me  to  recuse  myself? 

18  Q      It  was  not  necessary  for  you  to  recuse 

19  yourself  in  the  matter? 

20  A      I  am  trying  to  understand  the  question. 

21  Q      Did  you  ever  tell  Mr.  Bowles  that  it  was 

22  not  necessary  for  you  to  recuse  yourself  from  this 


1  matter? 

2  A      "You"  Mr.  Bowles,  or  "you"  me?  You  are 

3  losing  me  on  the  pronoun. 

4  Let  me  see  if  I  can  answer  it  this  way.    I 

5  don't  recall  telling  Mr.  Bowles  that  it  was  not 

6  necessary  for  Mr.  Bowles  to  recuse  himself.    It  is 

7  possible  I  would  have  said  that  along  the  same 

8  reasoning  I  just  gave  you,  but  I  don't  recall  saying 

9  that  to  him.    It  is  possible  I  would  have  said  to  him 

10  that  I  did  not  think  it  was  necessary  for  me,  John 

1 1  Spotila,  to  recuse  myself.   That  would  have  reflected 

12  the  advice  I  had  gotten  from  Marty  Teckler.   So  both 

13  of  those  are  possible,  but  I  don't  recall 

14  specifically. 

15  Q      Do  you  know  whether  or  not  Mr.  Bowles 

16  received  briefings  on  this  matter  or  documents  with 

17  respect  to  this  matter  after  he  told  you  he  was 

18  recusing  himself  from  it,  in  mid-September  1993? 

19  A      Let  me  see  if  I  can  take  ~  1  don't  know 

20  that  I  specifically  remember  him  telling  me  in 

21  September  of  '93  that  he  was  recusing  himself    I  do 

22  remember  him  saying  that  he  did  not  particularly  want 
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1  to  be  involved  in  the  details  of  the  case.   He  may  or 

2  may  not  have  used  the  word  "recuse." 

3  Well,  I  know  that  I  only  ~  from  that  point 

4  on,  the  only  mentions  I  had  of  the  case  to  him  were 

5  of  the  most  general  sense.   They  were  that  we  were 

6  pursuing  the  case  along  the  lines  I  have  been  saying, 

7  and  the  conversation  I  had  with  him  about  the  call 

8  from  the  White  House,  from  Neil  Eggleston. 

9  I  am  not  aware  of  whether  anyone  else  in 

10  the  agency  briefed  him  on  the  case  outside  of  my 

1 1  presence  from  that  point  forward. 

12  Q      So  the  distinction,  at  least  until  he 

13  formally  recused  himself,  was  that  he  did  not  want 

14  information  with  respect  to  the  details  of  the  case, 

15  but  he  could  receive  information  in  a  general  sense 

16  with  respect  to  the  case? 

17  A      I  am  not  trying  to  —  in  making  the 

18  distinction,  maybe  I  am  being  overly  careful.   I 

19  believe  that  during  this  period  of  time,  he  had  no 

20  involvement  in  the  case.   And  he  gave  no  directions 

2 1  about  how  the  case  should  be  handled  other  than  to  do 

22  the  right  thing  and  coordinate  --  cooperate  with  the 


1  Department  of  Justice. 

2  Any  information  that  1  was  aware  that  he 

3  received  was  only  the  most  general  type  of 

4  information,  to  confirm  that  we,  in  fact,  were 

5  cooperating  with  the  Department  of  Justice.    With  the 

6  exception  of  the  conversation  I  had  with  him  about 

7  Eggleston 's  call.    I  am  not  ~  I  am  not  trying  to 

8  make  a  distinction  between  that  type  of 

9  noninvolvement  and  recusal.   He  signed  a  recusal 

10  letter  formally  in  1994.    I  think,  in  essence,  I 

1 1  had  --  in  essence,  he  had  recused  himself  long  before 

12  that,  but  I  am  not  trying  to  draw  a  technical 

13  distinction  here  as  to  the  meaning  of  the  letter  and 

14  whether  that  added  something,  so  I  don't  know  if  I  am 

15  being  responsive.    I  am  trying  to  be  responsive,  I  am 

16  just  — 

17  Q      For  some  reason,  he  decided  to  change  his 

18  position  from  don't  give  me  any  details  to  a  formal 

19  recusal  in  February  or  March.   Did  he  explain  to  you 

20  why  that  changed  or  how  that  changed  or  what 

21  necessitated  that? 

22  A      I  don't  think  he  ever  explained  it.    I 
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1  think  I  always  assumed  because  there  was  more 

2  publicity  in  March  he  decided  maybe  he  ought  to 

3  formalize  it,  but  I  don't  know  that  I  had  a 

4  conversation  with  him. 

5  Q      More  publicity  about  the  case  -- 

6  A      About  the  overall  case.   And  I  don't  now 

7  mean  Capital  Management,  the  overall 

8  Whitewater-Madison  Guaranty,  RTC,  all  the  things  that 

9  were  starting  to  be  written  about  in  the  newspapers. 

10  I  think  he  decided  it  would  be  better  to  put  it  in 

1 1  writing. 

12  Q      Did  he  tell  you  whether  or  not  someone 

13  suggested  to  him  that  he  should  formally  recuse 

14  himself? 

15  A      I  don't  recall  him  saying  that. 

16  Q      Did  he  ask  you  to  review  his  letter  or 

1 7  memorandum  of  recusal  before  he  released  it? 

18  A      I  don't  know  that  he  released  it  as  such. 

19  I  am  not  sure  how  that  actually  worked.    He  may  have 

20  shown  me  a  copy  of  the  letter,  in  which  case  I  would 

21  have  shown  it  to  Marty  Teckler. 

22 Q      After  you  sent  these  documents  over  to 


1  Mr.  Eggleston  on  the  16th,  did  you  have  any  further 

2  conversation  with  him  with  respect  to  the  documents? 

3  A      I  think  that  it  is  possible  I  had  one  more 

4  conversation  with  him,  and  that  is  when  he  said  that 

5  he  was  returning  the  documents.   He  had  gotten  a  call 

6  from  Mark,  I  seem  to  have  a  recollection  ~  I  don't 

7  remember  when  --  I  don't  have  any  record  of  this  and 

8  I  don't  have  a  specific  recollection  of  a  day  and 

9  time,  but  I  do  have  a  recollection  generally  that  he 

10  called  me  and  he  thought  it  was  --  we  were  being 

1 1  overly  meticulous  about  getting  the  materials  back, 

12  and  I  said  notwithstanding  that,  the  Department  of 

13  Justice  had  suggested  we  get  them  back  and  we  would 

14  like  them  back  and  he  said  fine,  he  would  take  care 

15  of  it  and  I  told  him  to  coordinate  with  Mark.    I 

16  believe  that's  the  only  other  conversation  I  had  with 

17  him. 

18  Q      Did  he  tell  you  whether  or  not  he  had 

19  shared  these  materials  with  anyone  else  in  the  White 

20  House  or  shared  them  with  anyone  else? 

21  A      I  believe  he  said  he  had  not,  but  I 

22  don't  --  I  wouldn't  quote  him  on  that.    That  was 
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1  certainly  my  impression  that  he  had  not. 

2  Q      Did  he  indicate  to  you  whether  or  not  he 

3  had  made  copies  of  the  documents  and  retained  them? 

4  A      1  believe  he  told  me  he  had  not.   That  he 

5  would  return  all  the  materials,  and  that  he  did  not 

6  have  copies. 

7  Q      From  that  point  in  November  1993  to  the 

8  point  in  January  when  Mr.  Fiske  took  over  the 

9  investigation,  did  you  have  any  further  conversations 

10  with  anybody  at  the  White  House  with  respect  to 

1 1  Capital  Management? 

12  A      Not  that  I  recall. 

13  Q      Anyone  outside  your  agency? 

14  A      Not  that  I  recall. 

15  MR.  GICALE:    Mark  that,  please. 

16  (Spotila  Exhibits  6  and  7  identified.) 

17  MR.  GICALE:    I  am  showing  you  what's  marked 

1 8  for  identification  first  as  Exhibit  Number  6.    This 

19  is  a  memorandum  to  Martin  Teckler  from  Erskine's 

20  Bowles,  dated  March  3rd,  1994,  regarding  Capital 

21  Management. 

22 MR.  IVEY:    Which  exhibit  was  that? 

80 

1  MR.  GICALE:    Number  6. 

2  BY  MR.  GICALE: 

3  Q      Can  you  identity  this? 

4  A      It  appears  to  be  a  copy  of  a  memo  from 

5  Erskine  Bowles  to  Martin  Teckler. 

6  Q      Is  this  the  memo  that  you  eventually  saw 

7  with  respect  to  Mr.  Bowles's  recusal  from  this  matter 

8  or  a  copy  of  it? 

9  A      I  think  I  have  seen  this  before,  yes,  so  it 

10  probably  is. 

1 1  Q      And  1  am  going  to  show  you  also  what's 

12  marked  for  identification  as  Exhibit  Number  7.   This 

13  is  a  letter  dated  April  1 1th,  1994  to  the  Honorable 

14  Jan  Meyers,  U.S.  House  of  Representatives,  from 

15  Erskine  Bowles.    Do  you  recall  seeing  letter? 

16  A      I  don't  specifically  recall  this  letter.   I 

17  may  very  well  have  been  given  a  copy  of  it.    I  don't 

18  specifically  recall. 

19  Q      Do  you  recall  whether  or  not  Mr.  Bowles  did 

20  respond  to  an  inquiry  from  Congresswoman  Meyers  with 

21  respect  to  his  recusal  from  Capital  Management 

22  Services? 
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1  A      This  appears  to  be  his  signature,  so  I  am 

2  assuming  this  is  a  letter  that  he  sent  Congresswoman 

3  Meyers. 

4  Q      Do  you  recall  any  discussions  about  him 

5  responding  to  that  letter  at  or  about  the  time  that 

6  he  did  indeed  respond? 

7  A      I  don't  recall  any  discussions  with  him 

8  about  it.    I  wouldn't  ~  again,  I  probably  ~  I  would 

9  not  have  been  involved  with  it  at  the  time.    I  would 

10  have  been  ~ 

11  Q      At  this  point  in  time  you  had  recused 

12  yourself? 

13  A      Really  since -- as  of  late  November  of  1993 

14  I  really  had  turned  the  case  over  to  Marty  Teckler 

15  and  Mark  Stevens,  so  one  or  both  of  them  would  have 

16  perhaps  had  some  involvement,  but  ~  if  there  was  a 

17  response  to  be  made. 

18  MR.  GICALE:    If  I  could  just  have  one 

19  minute.    I  think  I  am  almost  done. 

20  Off  the  record. 

21  (Discussion  off  the  record.) 

22 BY  MR.  GICALE: 

1  Q      Now,  when  you  recused  from  this  matter  in 

2  the  fall  of  1993,  why  did  you  do  so? 

3  A      Well,  after  the  incident  in  November  of  '93 

4  and  my  conversation  with  the  Department  of  Justice 

5  and  the  FBI  agent,  it  occurred  to  me  that  there  was 

6  too  great  a  possibility  that  I  could  create  a 

7  perception  of  a  problem  with  respect  to  the  case  if  I 

8  maintained  even  the  relatively  minimal  involvement  I 

9  had  had  with  the  case  as  of  that  point  in  time.    I 

10  had  complete  confidence  in  Marty  Teckler  and  Mark 

1 1  Stevens  to  handle  the  case,  so  it  appeared  to  me  to 

12  be  a  better  course  of  action  to  just  let  them  handle 

13  everything  relating  to  the  case. 

14  Q      That  perception  was  based  on  your 

15  relationship  with  the  President  and  First  Lady  and 

16  the  allegations  being  made  by  Mr.  Hale  with  respect 

17  to  them? 

18  A      I  think  it  was  probably  the  totality,  yes, 

19  the  fact  that  I  had  a  long-term  relationship  with  the 

20  President,  some  lesser  relationship  with  the  First 

21  Lady,  and  that,  yes,  certainly  the  case  was  becoming 

22  more  publicized.   When  I  say  "the  case,"  I  am  not  now 
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1  referring  to  Capital  Management.   It  really  had  taken 

2  on  a  wider  scope,  so  it  appeared  to  me  to  be  the 

3  better  course  of  action.   That  way  the  case  would  not 

4  only  be  handled  properly,  which  I  was  confident  would 

5  be  done,  but  have  a  greater  perception  of  being 

6  handled  without  any  political  influence  of  any  sort. 

7  Q      When  Mr.  Bowles  told  you  in  September  of 

8  1993  that  he  did  not  want  to  receive  information  with 

9  respect  to  details  on  the  case,  did  he  indicate  to 

10  you  why  he  did  not  want  that  kind  of  information? 

11  A      I  think  I've  already  mentioned  that  he  had 

12  indicated  in  a  general  way  that  given  his  ongoing 

13  relationship  with  the  President  as  an  agency  head  and 

14  member  of  the  National  Economic  Council,  whatever, 

15  that  he  thought  it  would  be  better  if  he  didn't  have 

16  any  particular  involvement.   And  I  think  his  letter 

17  to  Chairwoman  Meyers  indicates  pretty  accurately  what 

18  his  position  was,  that  he  would  leave  direct 

19  responsibility  for  handling  these  kinds  of  cases  to 

20  the  career  people,  who  normally  are  involved,  to 

21  avoid  even  the  appearance  of  impropriety.   He  wanted 

22  to  reiterate  that  here.   1  think  that  was  consistent 


1  with  ~  we  didn't  have  a  long  conversation  about  it, 

2  but  it  was  consistent  with  what  he  said  to  me. 

3  Q      Did  he  describe  any  relationship  he  had 

4  with  the  President  prior  to  being  appointed  to  that 

5  position? 

6  A      No,  you  mean  in  that  context? 

7  Q      Yes? 

8  A      No,  not  in  that  context. 

9  MR.  GICALE:    1  have  nothing  further. 

10  MR.  IVEY:    Let's  take  a  break. 

1 1  (Recess.) 

12  BY  MR.  GICALE: 

13  Q      Mr.  Spotila,  one  more  question. 

14  Are  you  aware  that  the  Committee  has  sent 

15  out  a  request  for  documents  with  respect  to  this 

16  matter  to  the  SB  A? 

17  A      Yes. 

1 8  Q      And  have  you  been  made  aware  of  that 

19  request  and  supplied  documents  that  you  believe  are 

20  relevant  to  that  request  or  responsive  to  that 

21  request  to  the  extent  you  had  any  in  your  possession 

22  and  control? 
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1  A      If  I  understand  the  question,  I  am  aware 

2  that  there  is  a  request.    I  am  aware  that  the  agency 

3  has  responded  to  the  request  and,  to  my  knowledge,  it 

4  has  sent  over  what  was  requested.   I  am  not  aware  of 

5  documents  that  were  not  supplied;  is  that  what  you 

6  are  asking? 

7  Q      Do  you  have  any  records  in  your  possession, 

8  custody  or  control  that  would  be  responsive  to  the 

9  request  or  have  been  included  in  the  response  from 

10  your  agency? 

11  A      I  don't  have  any  records  that  I  know  of 

12  that  are  —  1  may  have  copies  of  some  things  that 

13  were  supplied,  but  I  don't  believe  I  have  any  records 

14  that  were  not  supplied. 

15  Q      Did  you  review  the  copies  ~  did  you  supply 

16  copies  of  the  things  you  had  to  whoever  prepared  the 

17  response? 

18  A      We  have  had  ~  when  1  say  "copies,"  most  of 

19  the  ~  whatever  I  had  tended  to  be  copies  of  things 

20  that  Mark  Stevens  and  Mike  have  given  to  me  at  some 

21  point  along  that  period  of  time,  in  the  fall  of 

22  1993.    I  don't  have  originals,  as  such,  1  would  have 


1  photocopies. 

2  Q      I  understand. 

3  A      So  I  am  assuming  that  those  originals,  as 

4  relevant,  are  all  included  in  the  response.   I  have 

5  not  reviewed  what  the  agency  gave  in  response,  1  am 

6  assuming  that  everything  relevant  was  given.    1  don't 

7  have  any  original  records  that  would  not  have  been  ~ 

8  Q      Who  was  responsible  for  preparing  the 

9  agency's  response,  was  that  Mr.  Stevens? 

10  A      1  believe  Mr.  Stevens  and  Mr.  Teckler 

1 1  coordinated  that. 

12  Q      Did  you  indicate  to  Mr.  Stevens  and 

13  Mr.  Teckler  what  you  had  copies  of  so  that  they 

14  could  -- 

15  A      Yes,  yes. 

16  Q      So  that  they  could  -- 

17  A      They  are  aware  and  they  asked  if  I  had  any 

18  additional  records,  and  I  do  not,  so. 

19  Q      So  you  have  talked  to  them  ~ 

20  A      They  inquired  of  me,  do  we  have  everything 

21  and  they  were  aware  of  what  1  had  already  given  them 

22  and  1  had  indicated  yes,  to  my  knowledge  you  have 
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1  everything.   I  think  that's  responsive. 

2  MR.  GICALE:    I  have  nothing  further. 

3  MR.  IVEY:    Go  off  the  record. 

4  (Discussion  off  the  record.) 

5  EXAMINATION 

6  BY  MR.  IVEY: 

7  Q      Good  afternoon,  Mr.  Spotila. 

8  A      Good  afternoon. 

9  Q      I  have  a  couple  of  questions  I  want  to  ask 

10  you.    First  of  all,  I  wanted  to  make  sure  that  we  had 

1 1  identified  all  the  exhibits  here.   As  I  flip  through 

12  my  notes,  I  see  —  I  don't  know  that  Exhibits  3  and  5 

13  were  discussed  and  I  just  wanted  to  know  if  you  could 

14  take  a  look  at  them.   Maybe  I  missed  them.   You  could 

15  tell  me  what  we  did  with  them.    Spotila  Exhibit  3, 

16  which  is  a  ~  got  a  fax  sheet,  a  news  release  and  a 

17  three-page  short  memo,  it  looks  like.   Let  me  ask  you 

18  a  couple  of  questions  about  that. 

19  First  of  all,  do  you  know  if  those 

20  documents  that  are  all  attached  together  on  Exhibit  3 

21  were  actually  attached  in  that  way?   Were  they  all 

22  part  of  the  fax? 


1  A      I  believe  so.    The  fax  refers  to  five  pages 

2  including  the  cover  and  there  are  four  pages  attached 

3  to  it.    I  believe  that  it's  exactly  what  was  faxed 

4  over  here. 

5  Q      And  you  faxed  that  over  or  you  had  someone 

6  fax  that  over  on  the  same  day  that  Exhibit  4  was  sent 

7  as  well? 

8  A      I  believe  that  they  were  both  sent  the  same 

9  day.   I  believe  that  Exhibit  3  was  sent  late  morning 

10  and  Exhibit  4  mid-afternoon,  3:20  it  indicates.   I  do 

1 1  notice  that  the  second  fax  transmission  sheet  refers 

12  to  five  pages.   If  you  include  the  cover,  there  are 

13  six.    I  can't  account  for  why  that  is  other  than 

14  maybe  it  was  just  an  error. 

15  Q      Sure,  but,  in  any  event,  this  ~  this 

16  accumulation  of  information,  these  documents  here, 

17  were  all  sent  on  the  same  day? 

18  A      Yes. 

19  Q      Let  me  ask  you  a  question  about  the 

20  memorandum  which  is  in  the  back  of  Exhibit  3.    It 

21  looks  like  it's  three  unnumbered  pages.   It  has  U.S. 

22  Small  Business  letterhead  at  the  top  and  the  heading 
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1  is  "Capital  Management  Services,  Inc.  information 

2  sheet."   That  looics  very  familiar  to  me.   Exhibit  1 

3  seems  to  have  a  lot  of  the  same  information  in  it  as 

4  well. 

5  Do  you  know  if  this  memorandum  in  Exhibit  3 

6  was  somehow  produced  from  Exhibit  1  ?   Was  there  a 

7  connection  with  the  two  documents? 

8  A      I  believe  that  ~  my  recollection  is  that 

9  the  information  sheet  in  Exhibit  3  was  primarily 

10  based  on  information  that's  also  in  this  letter,  so 

1 1  that  -- 

12  Q      And  by  "this  letter"  you  are  referring  to 

13  Exhibit  1? 

14  A      The  letter  in  Exhibit  1;  correct.   Without 

15  trying  to  match  up  the  language,  it  was  —  it  was  a 

16  reflection  of  information  that  could  be  released,  the 

17  agency  felt,  appropriately. 

18  Q      Do  you  recall  whether  the  memorandum  in 

19  Exhibit  3  was  released  at  or  about  the  same  time  as 

20  the  letter,  Exhibit  1  here,  which  is  the  November 

21  15th  letter  to  Mr.  LaFalce? 

22  A      The  news  release  is  dated  November  16th,  so 


1  I  don't  know  when  on  the  16th  it  was  released, 

2  probably  the  morning. 

3  The  Exhibit  1  cover  letter  to  Chairman 

4  LaFalce  is  dated  November  15th.    My  recollection  is 

5  that  it  was  hand  delivered  to  the  committee  late  in 

6  the  day  on  the  15th.    So  that  this  other  sheet  went 

7  out  the  next  day  after  it  had  been  delivered  to  the 

8  chairman. 

9  Q      Do  you  recall  discussing  the  connection 

10  between  the  memorandum  here  in  Exhibit  1,  or  letter 

1 1  in  Exhibit  1 ,  and  the  memorandum  in  Exhibit  3  with 

12  respect  to  Mr.  Eggleston? 

13  A      1  am  not  sure  if  I  understand  the 

14  question. 

1 5  Q      Was  there  ever  any  conversation  that  you 

16  had  with  Mr.  Eggleston  about  information  in  Exhibit 

17  1,  the  November  15th  report,  or  letter,  as  being 

18  released  in  a  public  document  to  the  press? 

19  A      The  first  material  that  I  sent  ~  that  we 

20  had  sent  over  to  Neil  Eggleston,  that's  the 

21  morning  -  what  I  call  the  morning  fax,  which  is  this 

22  press  release,  we  indicated  to  him  that  this  had 
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1  background  information.   And,  in  fact,  it  had,  as 

2  you've  pointed  out,  most  if  not  all  the  information 

3  that's  in  the  cover  letter  to  Chairman  LaFalce.   So 

4  we  would  have  let  Mr.  Eggleston  know  that  this 

5  information  sheet  is  what  the  agency  thought  could  be 

6  made  public,  and  so  he  got  a  copy  of  a  press 

7  release.  In  terms  of  what  additional  information 

8  there  might  be  in  the  cover  letter  or  the 
attachments,  as  I  mentioned,  although  I  don't  recall 
the  specific  conversations,  he  did  ask  for  more 
information.    We  ended  up  giving  him  these,  not  only 
the  cover  letter,  also  the  attachments. 

Q      We  will  come  to  the  attachments  in  a  moment 
did  he  ask  you  about  the  notice  on  the  top  of 
Exhibit  1  that  mentions  the  Privacy  Act? 

A      I  don't  believe  he  asked  about  it.    I  think 
he  was  aware  and  I  mentioned  to  him  it  should  be  kept 
confidential.   I  don't  think  he  specifically  reacted 
to  the  Privacy  Act  notice. 

Q      Now,  with  respect  to  the  Privacy  Act,  I 
take  it  that  you  are  not  an  expert  on  the  nuances  of 

the  Privacy  Act;  is  that  fair  to  say? 
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1  A      Yes. 

2  Q      And  that  you  had  come  to  the  job  of  general 

3  counsel  roughly  two  months  before  these  documents 

4  were  sent  to  the  White  House? 

5  A      Just  about  precisely  two  months  before, 

6  right. 

7  Q      And  receiving  a  request  from  the  White 

8  House  for  documents  which  had  been  provided  to 
Congress,  I  take  it  that  at  the  time  of  the  request 
that  didn't  strike  you  as  improper? 

A      No,  it  didn't. 

Q      And  you  discussed  the  propriety  of  it,  at 
least  in  a  general  sense,  with  Mr.  Teckler? 

A      Yes. 

Q      And  Mr.  Teckler  is  the  ethics  officer  for 
SBA? 

A      Yes,  yes,  he  is.    And  as  1  say  the  deputy 
general  counsel.   He  had  been  acting  general  counsel 
when  I  got  there. 

Q      He  is  an  individual  with  considerable 
experience  at  SBA? 

A      Yes,  he  is. 
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1  Q      And  when  Mr.  Mackay  came  to  talk  to  you, 

2  did  he  raise  Privacy  Act  issues  in  your 

3  conversations? 

4  A      I  don't  believe  so. 

5  Q      Did  he  ever  express  to  you  his  belief  or 

6  concern  that  there  had  been  a  violation  of  the 

7  Privacy  Act  in  providing  these  documents  to  the  White 

8  House? 

9  A      No,  did  he  not.    And,  in  fact,  my  general 

10  recollection  is  that  I  asked  him  whether  he  thought 

1 1  there  was  anything  wrong  with  what  we  had  done, 

12  and  --  I  don't  mean  to  put  words  in  his  mouth.   The 

13  impression  I  took  away  was  that  no,  we  haven't 

14  necessarily  done  anything  wrong,  but  they  were 

15  concerned  not  to  create  a  perception  problem. 

16  Q      At  the  time  when  Mr.  Mackay  came  and  spoke 

17  to  you  and  he  mentioned  this  problem  of  perception, 

18  do  you  know  if  he  had  had  a  chance  to  review  the  box, 

19  if  you  will  --  I  think  you  described  it  as  the  box 

20  full  of  documents  prior  to  interviewing  you? 

21  A      I  do  not  recall.   He  may  not  have  had  a 

22  chance  before  the  materials  were  made  available  and  I 
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1  think  he  or  Agent  Gillis  took  the  materials  with 

2  them. 

3  Q      Did  he  ever  express  any  concern  about 

4  specific  information  being  disclosed  that  compromised 

5  the  investigation  in  any  way? 

6  A      No.    In  fact,  I  think  he  had  a  discussion 

7  or  they  collectively  ~  "they"  meaning  Mackay  was 

8  there  and  I  think  he  had  a  couple  of  people,  two 

9  other  attorneys  who  were  with  him  and  the  FBI  agent 

10  who  was  there,  and  they  talked  to  Mark  Stevens  about 

1 1  the  nature  of  materials  that  were  submitted  since 

12  they  were  working  on  the  case  already  they  were 

13  familiar,  I  think,  in  general  with  the  nature  of  the 

14  materials.   They  did  not  give  any  indication  about 

15  anything  that  was  done  that  would  compromise  the 

16  investigation. 

17  Q      Did  you  know  that  at  the  time  CMS  was 

1 8  referred  to  the  Inspector  General  at  the  SBA,  that 

19  SBA  also  notified  Mr.  Hale  that  there  was  a  referral 

20  being  sent  to  the  Inspector  General? 

21  A      My  understanding  is  that  that  was  the 

22  practice  at  the  time.   Not  particularly  a  practice 
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that  I  favor,  and  it  is  not  one  that  we  do  at  the 
present  time,  but  at  the  time  they  ~  I  believe  that 
was  the  standard. 

Q      Was  there  any  pressure  on  you  or  anyone 
that  you  are  aware  of  at  the  SBA  to  produce  the 
documents  to  the  White  House? 

A      No. 

Q      Are  you  aware  of  any  improper  uses  of  the 
documents,  by  the  White  House,  that  you  provided  to 
them? 

A      No,  I  am  not. 

Q      Let  me  ask  you  about  the  recusal  issues. 
You  mentioned  that  Mr.  Bowles  never  especially  took 
an  interest  in  the  CMS  case  or  had  any  direct 
involvement  in  the  case;  is  that  accurate?  Is  my 
recollection  of  your  testimony  accurate? 

A      I  don't  know  that  1  would  a  ~  I  may  phrase 
it  differently.   He  never  had  any  involvement  in  the 
case  and  I  think  he  actively  sought  not  to  be  drawn 
into  the  details  surrounding  the  case  for  the  reasons 
we  discussed.   He  was  interested  in  making  sure  that 
we  did  the  right  thing,  that  is,  the  case  was  pursued 
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properly,  but  he  did  not  ~  he  wanted  to  leave  it  the 
career  employees  basically. 

Q      Essentially  gave  a  charge  of  go  forth  and 
do  justice,  but  he  stayed  away  from  the  details  of 
the  investigation;  he  stayed  away  from  strategic 
determinations  about  the  investigation;  is  that  fair 
to  say? 

A      Yes,  it  is. 

Q      Would  it  be  fair  to  describe  it  as  a  de 
facto  recusal? 

A      Yes,  probably. 

Q      Now,  at  the  time  that  you  recused  yourself, 
I  think  you  said  that  was  around  November  —  sometime 
in  November  1993? 

A      Right  after  the  meeting  I  had  with  the 
Department  of  Justice  and  the  FBI. 

Q      Again,  your  concern  was  similar  to  the 
concern  expressed  by  Mr.  Mackay,  a  concern  about  a 
perception  of  ~ 

A      That's  right.    I  mean,  the  reality  was  in 
the  prior  two  months  I  had  had  very  little  do  with 
the  case  anyway,  but  it  was  clear  to  me  that  even  a 
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1  minimal  involvement  had  the  potential  to  create  a 

2  perception  that  there  was  some  impropriety,  and  the 

3  last  thing  we  wanted  to  do  was  to  bring  that  about. 

4  The  case  was  ~  I  felt  very  comfortable  that  the  case 

5  was  being  handled  correctly  and  would  continue  to  be 

6  handled  correctly.   There  was,  in  fact,  no  political 

7  influence  or  any  efforts  to  shape  how  the  case  was 

8  being  worked  so  I  thought  it  was  the  best  course  of 

9  action  for  me  to  just  completely  step  back  from  it. 

10  Q      Even  though  you  didn't  write  a  written 

1 1  recusal,  you  did  inform  Mr.  Teckler  and  Mr.  Stevens, 

12  that  you  wanted  to  distance  yourself? 

13  A      Absolutely.    In  clear  tones  I  advised 

14  Mr.  Teckler  that  I  wanted  him  to  be  in  charge  of  the 

1 5  case,  in  the  sense  of  ~  he  was  the  deputy  general 

16  counsel,  he  was  the  number  two  person  in  our  office. 

17  Mark  Stevens  was  obviously  handling  the  case.   This 

18  was  his  area,  so  that  Mark  would  now  report  to  Marty 

19  Teckler  for  all  purposes  and  supervision,  rather  than 

20  to  me,  on  this  case. 

21  Q      So,  at  that  point,  since  Teckler  and 

22  Stevens  were  the  two  people  that  had  primary 


1  responsibility  for  CMS  anyway,  a  written  recusal 

2  would  have  been  only  a  formality  at  that  point? 

3  A      That's  right. 

4  Q      But  you  had  no  involvement  in  the  case 

5  after  that  point,  in  any  event;  is  that  fair  to  say? 

6  A      Yes. 

7  Q      And  after  the  de  facto  recusal,  I  guess  we 

8  could  call  it,  with  respect  to  Mr.  Bowles,  are  you 

9  aware  of  any  involvement  he  had  in  CMS  or  Hale 

10  matters? 

1 1  A      No,  I  am  not. 

12  MR.  IVEY:    I  have  nothing  ftirther  at  this 

13  time. 

14  EXAMINATION 

15  BY  MR.  GICALE: 

16  Q      Other  than  possibly  notifying  the  White 

17  House  of  Hale's  pending  indictment,  and  other  than 

18  sending  over  copies  of  the  attachments  that  went  to 

19  Congressman  LaFalce,  are  you  aware  of  any  other 

20  information  that  was  conveyed  to  the  White  House  ~ 

21  are  you  aware  of  any  other  information  that  you 

22  conveyed  to  the  White  House  with  respect  to  Capital 
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1  Management  or  Hale? 

2  A      No,  I'm  not. 

3  Let  me  just  clarify.   I  am  not  sure  that  I 

4  would  characterize  it  as  notifying  the  White  House  of 

5  the  indictment.   As  I  mentioned  — 

6  Q      I  think  the  words  1  used  were  possibly 

7  notifying  — 

8  A      In  any  event,  I  am  not  aware  of  anything 
other  than  those  two. 

Q      You  can  explain  what  you  mean? 

A      By  that  I  mean  that  if  I  said  ~  I  said  I 
might  have  had  a  conversation  with  Melanne  Verveer, 
who  was  a  personal  friend,  and  1  may  have  mentioned 
to  her  there  was  an  indictment  she  was  about  to  read 
about  in  the  newspapers.   I  didn't  really  ~  I  don't 
know  that  I  would  characterize  that  as  notifying  the 
White  House. 

Q      Okay. 

A      The  conversation  with  Neil  Eggleston  was 
clearly  a  contact  that  I  perceived  as  a  request  from 
the  White  House,  in  this  case  the  White  House 
counsel's  office,  that  I  responded  to. 
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1  And  I  don't  recall  any  other  contacts  with 

2  the  White  House. 

3  Q      With  respect  to  Capital  Management  or  Hale? 

4  A      Yes. 

5  Q      Are  you  aware  of  any  other  instances  of 

6  information  being  conveyed  by  the  Small  Business 

7  Administration  to  the  White  House  with  respect  to 

8  Capital  Management  or  Hale? 
A      Not  that  I  recall.   I  am  —  I  mean,  I  am 

not  aware  of  any.    As  I  say,  I  don't  recall  any  other 
instances. 

MR.  GICALE:    I  have  no  other  questions. 
MR.  IVEY:    Could  you  read  back  the  last 
question  and  answer. 

(The  reporter  read  the  record  as  requested.) 

EXAMFNATION 
BY  MR.  IVEY: 
Q      Just  so  I  am  clear,  the  instances  you  are 
talking  about  of  conveying  information  to  the  White 
House  would  be  providing  the  documents  during  the 
November  16th  period.    Is  there  another  instance? 
A      Oh,  no. 
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1  He  had  asked  whether  I  had  made  any  mention 

2  in  September  to  Melanne  Verveer  as  to  the  fact  that 

3  Hale  was  about  to  be  indicted  and  1  might  have 

4  testified  earlier  that  I  might  have  said  something, 

5  but  I  didn't  view  that  as  notice  to  the  White  House. 

6  Other  than  those  ~  other  than  that,  depending  on  how 

7  you  want  to  characterize  that,  and  the  Eggleston 

8  context,  those  were  what  1  was  referring  to. 

9  I  mentioned  earlier  we  occasionally  did 

10  weekly  reports  and  I  don't  know  whether  the  chief  of 

1 1  staff  would  have  said  something  on  a  chief  of  staffs 

12  call.   I  am  not  aware  of  any  instances  of  that  and  I 

13  am  also  not  aware  of  any  sensitive  information  that 

14  would  ~  I  am  not  aware  —  1  don't  believe  that  any 

15  sensitive  information  would  or  could  have  been  passed 

16  in  the  course  of  those  investigations,  but  ~  1  hate 

17  to  speculate.   1  mean,  if  in  a  weekly  report  we  had 

18  indicated  that  the  receivership  now  had  obtained 

19  records  relating  to  Capital  Management,  I  don't  know 

20  whether  that  would  have  been  passed  on  to  someone  or 

21  not.    I  don't  consider  that  sensitive.   That's  a 

22  factual  statement.   I  would  not  have  been  producing 
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1  that,  nor  am  1  aware  of  it  being  transmitted. 

2  Q      Now,  at  the  time  that  you  spoke  with 

3  Ms.  Verveer,  is  it  fair  to  say  that  your  knowledge  of 

4  the  investigation  of  CMS  was  a  bit  sketchy? 

5  A      It  is  completely  minimal. 

6  Q      So  the  conversation  that  you  could  have  had 

7  with  her  at  best  would  not  have  conveyed  any 

8  substance  relevant  to  the  investigation? 

9  A      That's  correct. 

10  MR.  IVEY:    No  further  questions. 

11  EXAMINATION 

12  BY  MR.  GICALE: 

13  Q      Just  one  question  with  respect  to  the 

14  weekly  reports. 

15  Does  your  office  retain  or  somebody  in  your 

16  department  retain  copies  of  those  weekly  reports  for 

17  that  time  period? 

18  A      1  don't  know  the  answer  to  that.    I  know  -- 

19  they  are  sent  typically  to  the  office  of  the 

20  administrator  and  1  can  certainly  inquire  and  see  if 

21  reports  exist  and,  if  so,  review  them. 

22  Q      Could  you  do  that? 
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1  A      Sure. 

2  Q      Could  you  determine  whether  or  not  they 

3  exist  for  the  time  period  from  —  well,  from  1993, 

4  all  of  1993  --  from  January  1993  through  at  least 

5  February  1994  ~  can  we  go  off  the  record. 

6  (Discussion  off  the  record.) 

7  MR.  GICALE:    To  January  1994,  to  the  extent 

8  that  those  reports  contained  information  with  respect 
to  Capital  Management  and  Hale. 

THE  WITNESS:    Yes,  I  will  see  if.  A,  we 
have  copies  and,  if  so,  we  will  review  them  and  let 
you  know  one  way  or  another  whether  we  have  any 
references  or  we  don't.    Is  that  what  you  would 
like? 

BY  MR.  GICALE: 

Q      Yes.    These  reports  are  forwarded  to  the 
White  House,  I  take  it? 

A      No,  these  reports  are  usually  forwarded  to 
the  deputy  administrator  and  the  administrator,  but 
the  chief  of  staff  has  access  to  them  so  I  don't  know 
whether  material  might  be  drawn  —  1  believe  in  every 
agency  the  chief  of  staff  makes  periodic  reports  to 


1  the  White  House,  informational  reports  as  to  what's 

2  being  done.    1  don't  see  those  reports.    I  am 

3  speculating. 

4  Q      To  the  extent  that  there  are  written 

5  reports? 

6  A      I  will  check  and  see  if  there  are  any. 

7  Q      From  the  chief  of  staff  to  the  White  House? 

8  A      I  will  see  to  it. 
Q      Search  your  agency's  records. 
A      What  I  will  do  is  have  Mark  Stevens 

probably  conduct  that  search,  but  I  will  see  to  it 
that  he  has  full  access. 

MR.  GICALE:    Thank  you.    And  if  possible, 
do  it  before  the  end  of  the  week. 

THE  WITNESS:    We  will  do  it,  probably, 
tomorrow. 

(Whereupon,  at  3:34  p.m.,  the  deposition 
was  concluded.) 
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JOHN  T.  SPOTILA 
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I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


^y^.nJLM'l^^'^h^ 


ary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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'ICC     or     TWK     AOMINISTHATOW 


U.S.  Small  Business  Administration 

Washington.  O.C.     20416 


HOTICZ 


Tha  iafonaatioa  coatainad  hareia  has  baaa  dataraiaad  to  ba 
coafldaatial  ia  aatura  aad  ttierafora  aot  ralaasalsla  to 
uaautborizad  partiaa.  Disclosura  of  this  iaformattoa  may 
violata  FadaraX  law  (a.g..  Privacy  Act  of  197  4,  taa  Right  to 
Fiaaacial  Privacy  Act  of  1978,  and  18  O.S.C.  S  I90sy.  Utaost 
discratioa  should  ha  axarciaad. 


November  15,  1993 


Honorable  John  J.  LaFalce 

Chairaan,  Commit'tee  on  Small  Business 

Congress  of  the  United  States 

House  of  Representatives 

Washington,  DC  20515-6315 


;     DEPOSITION 
]        EXHIBIT 

\u.n-i3     P^ 


Re:   Capital  Management  Ser^/ices .  Inc. 


Dear  Chairaan  LaFalce: 

I  am  pleased  to  provide  the  information  you  requested  on 
November  4,  1993,  regarding  Capital  Management  Services,  Inc. 
("Capital  Management") ,  a  Scecialized  Small  Business  Investment 
Company  ("SSBIC")  located  in  Little  Rock,  Arkansas ._ 

As  general  background,  Capital  Management  was  licensed  by  the 
Small  Business  Administration  ("SEA")  in  1979,  and  received  total 
financial  assistance  of  $3.4  million  from  SBA  during  the  period 

from  September,-  1983 -through.  MsLTCh,  1989 While  monitoring  Capital 

Management  in  the  fall  of  1992  in  connection  with  a  request  for 
additional  leverage,  SBA  began  to  suspect  regulatory  violations  by 
the  SSBIC.   SBA_  required  Capital  Management  to  provide  further 

information  about. -its  .  portfolio  _  of investments, and__then  in 

October,  1992  and  December,  1992,  SBA  denied  Capital  Management's 
requescs  for  the  additional  financing. 

In  the  review  process,  SBA  became  aware  of  serious  potential 

regulatory  problems  relating  to  Capital  Management.   Accordingly, 

''A  commenced  an  audit  of  the  SSBIC  for  the  2  4  month  period  ending 

iber  30,  1992.   As  a  result  of  the  audit  report,  issued  in 
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March  of  1993,  SBA  referred  the  case  to  the  Office  of  Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  meuie  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arlcansas,  Western 
Division,  on  September  15,  1993.  (United  States  of  America  v. 
Capital  Management  Serrices .  Inc. .  Civil  Action  No.  LH-C-93-646 
(Eisele,  J.)) 

The  Receivership  was  instituted  for  the  purpose  of 
administering  and  controlling  Capital  Management,  maJcing  inquiry 
into  regulatory  complicince,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  of  an  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act"!/  15  U.S.C.  S  687c.  ^/ 

The  following  is  a  point  by  point  response  to  the  specific 
inquiries  in  yaxxr   letter: ^ 

SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.'c.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons.  _ 

Ownershio 

According  -to  -SBA '  s— files ,_-  Capital Management  is  currently 

owned  by  David  L.  Hale  82%,  Linda  Sue  Hale  (David  Hale's  wife)  9* 
and  Hazel  Dennis  (David  Hale's  sister)  9*. 

Private  Capital 

Afl'  required  by  Section  3  02  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  5152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  S  107.3.  Please  note  that  the  minimum  requirement  for 
"Private   Capital"   has   been   amended   since   the   time   Capital 
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Management  was  licensed.  Subsequenrly,  Capital  Management's 
private  paid-in  capital  increased  to  3500,500  in  Maxch  of  1980,  to 
31,006,310  in  June  of  1986  and  to  31,406,310  in  December  of  1988. 

SBA  Leverage 

The  total  amount  of  SBA  financial  assistance  provided  to- 
Capital  Management  to  date  is  33.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  O.S.C.  S  683(b),  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  32,000,000.  The  three  financings 
were  made  in  Movember,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  31,4  00,000  in  preferred  stock 
issued  by  the  Company  in  three  separate  financings  in  March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  securities  of  SSBICs  pursuant  to  Section  303  (c.)  of  the 
Act,  15  O.S.C.  S  683(c) . 

Portfolio  Financings  ^. - 

You  have,  requested  details  regarding  Capital  Management's 

financings  to  individual  small  business  -concerns-; THese  SBIC 

financings  were  not  SEA  approved  investments,  since  SBA  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the  SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  position  at  this  time  to 
give  you  details  about  individual  financings  by  Capital  Management. 

As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  cind  reviewing  all  of  its 
documents,  books,  records  and  files.  Since  its_  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  New  financings  are  not  being  made  by  Capital 
Management.  The  Receiver  has  retained  a  Principal  Agent,  Cecilia 
R.  Seay,  who  is  experienced  in  SBIC  liquidation,  has  served  as  an 
agent  for  other  receiverships-,-  has-interviewed-emd  deposed  numerous 
individuals,  and  has  general  awareness  of  SBIC  regulations  and 
corporate  duties  in  the  State  of  Arkansas.  We  are  in  the  process 
of  retaining  accountants  to  follow  the  flow  of  f\inds  from  Capital 

Management All-Of    gapit--a1    ManagpTHPn-f  '  <;    inriivirinal     f  i  nanrr-i  nga    are 

being  reviewed,  with  more  information  being  obtained  daily.  Once 
the  information  is  available,  we  will  review  it  to  assess  what 
details  we  can  make  available  to  you. 

As  additional  background,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a  mutually  convenient  time  with  Tom  Powers ,  Jeanne 
RoslanowicJc,  or  any  other  of  your  designated  representatives  to 
clarify  this  information. 

I  look  forward  to  working  closely  with  you  and  the  Small 
Business  Committee  as  we  proceed. 


Ersj?IS»^.B.  "BSwles 
Administrator 


Attachments 
EBB/s 
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November   16,    199  3  „„„,„,'  Mike   Seamier 

(202)205-6740 


STATEMENT  ON  CAPITAL  MANAGEMENT  SERVICES  INC. 

U.S.  Small  Business  Administration  (SBA)  Administrator  ErsJcine 
Bowles  today  released  the  attached  summary  of  his  letter  to  U.S. 
Rep.  John  LaFalce,  chairman  of  the  House  Committee  on  Small 
Business.   Chairman  LaFalce  had  asked  for  background  information 
on  Capital  Management  Services  Inc.,  a  Specialized  Small  Business 
Investment  Cotr^jajiy  located  in  Little  Rock,  Ark. 
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""*>-!  •  U.S.  Small  Business  .administration 

y-"-f  Wasmihgton.   O  C.     20416 


Capital  Management  Services,  Inc. 
Information  Sheet 


Capital  Management  Services,  Inc.  ("Capital  Management"),  was 
a  Specialized  Small  Business  Investment  Company  ("SSBIC")  located 
in  Little  Rock,  Arkansas. 

Capital  Management  was  licensed  by  the  Small  Business 
Administration  C"SBA")  in  1979,  and  received  total  financial 
assistance  of  S3. 4  million  from  SBA  during  the  period  from 
September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with  a  request  for 
additional  leverage,  SBA  began  to  suspect  regulatory  violations  by 
the  SSBIC.  SBA  required  Capital  Management  to  provide  further 
information  about  its  portfolio  of  investments,  and  then  in 
October,  1992  and  December,  1992,  SBA  denied  Capital  Management's 
requests  for  the  additional  financing. 

In  the  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  24  month  period  ending 
November  30,  1992.  As  a  result  of  the  audit  report,  issued  in 
March  of  1991,  SBA  referred  the  case  to — the— Of f-iee— of— Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 
Civislon,  on  September  15,  1993.  (United  States  of  America  v. 
Capital  Management  Services.  Inc..  Civil  Action  No.  LR-C-93-646 
(Eisele,  J.)) 

The  ^Receivership  was  instituted  for  the  purpose  of 
administering  and  controlling  Capital  Management ,  making  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  .action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  ot  an  sSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
junended  ("Act"),  15  U.S.C.  S  687c. 

The  following  is  point  by  point  specific  background  material: 
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SSBIC  License 


Capital  Manaqement  was  issued  an  SSBIC  license  by  SBA  on  March 
14  1979  under  Secrion  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons. 


Management 


According  to  SBA's  files,  Capital  Management  wa^s  operated  by 
David  L.  Hale,  a  local  Pulaslci  Municipal  Court  Judge,  since  1980. 

Private  Capital 

As  required  by  Section  302  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations  ) 
at  13  C  F.R.  S  107.3.  Please  note  that  the  minimum  requirement  for 
"Private  '  Capital"  has  been  amended  since  the  time  Capital 
Management  was  licensed.  Subsequently,  Capital  Management  s 
private  paid-in  capital  increased  to  S500,500  in  March  of  198°'  to 
$1,006,310  in  June  of  1986  and  to  $1,406,310  in  December  of  1988. 

.<=!qA  Leverage 

The  total  amount  of  SBA  f  inancial'^aM^iFt^H^'^r^vided  to 
capital  Management  to  date  is  $3.4  million.  In  accordance  with 
section  303(b)  of  the  Act,  15  U.S.C.  S  683(b),  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  three  financings 
were  made  in  November,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  $1,400,000  in  Vr^l^^r^d  stoclc 
issued- by  the  Company  in  three  separate  financings  i"  "f  ^"=^'  i^°° ' 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  P^^t^ase 
preferred  securities  of  SSBICs  pursuant  to  Section  303(c)  of  the 
Act,  15  U.S.C.  S  683(c) . 

Portfolio  Financings 

capital 'Management  made  numerous  financings  to  individual 

small  busiTiess-concems. These-SBXG  -financings— were  not  SBA 

approved  investments,  since  SBA  does  not  select  or  approve  small 
businesses  which  SBICs  choose  to  finance.  . 1"^^^^^^^^  5^"^"""^ 
decisions  are  made  by  the  SBICs,  without  prior  <=°"=^^^^^^°"^^i;? 
SBA.  SBA  is  not  in  a  position  at  this  time  to  give  details  about 
individual  financings  by  Capital  Management. 
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As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and.  reviewing  all  of  its 
documents,  books,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  All  of  Capital  Management's  individual  financings  are 
being  reviewed,  with  more  information  being  obtained  daily 
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U.S.  Small  Business  aoministhation 

Washinston.    O.C.      ^0416 


^"H:  V 


Geneni  Couasei 


Neil  Eggleston,  Esquire 

Associate  Counsel 

Office  of  Che  White  House  Counsel 

The  White  House 

Washington,  DC  20416 


November  16,  1993 
HAND  DELIVERED 


Dear  Neil: 

Enclosed  is  a  copy  of  Erskine's  leoer  yesterday  to  Chairman  LaFalcc  (with 
confidenciai  anachments). 


JTS/s 

Attachments 

I 
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U.S.  Small  Business  aoministration 
wasminoton.  c  c.    ::ji6 


or   TMC  AOfc- 


Tha  inf oz-aation  contained  herein  has  bean  datarainad  to  ba 
confidential  ia  nature  and  therefore  not  relaaa&bla  to 
unauthorized  partiaa.  Disclosure  of  this  information  may 
violate  Federal  law  (e.g..  Privacy  Act  of  1974,  th»  Right  to 
Financial  Privacy  Act  of  1978,  and  18  O.a.C.  S  1905).  Otaost 
discretion  should  ba  azercisad. 


November  IS,  1993 


Honorable  John  J.  LaFalce 
Chairman,  Committae  on  Small  Business 
Congress  of  the  United  States 
House  of  Representatives 
Washington,  DC  20515-6315 

Re:   Cataital  Manageaent  Services,  Inc.     _  

Dear  Chairman  Lafalce: 

I  am  pleased  to  provide  the  information  you  requested  on 
November  4,  1993,  regarding  Capital  Management  Services,  Inc. 
("Capital  Management"),  a  Specialized  Small  Business  Investment 
Company  ("SSBIC")  located  in  Little  Rock,  Arkansas. 

As  general  background.  Capital  Management  was  licensed  by  the 
Small  Business  Administration  ("SEA")  in  1979,  and  received  total 
financial  assistance  of  S3. 4  million  from  SBA  during  the  period 
from  September,  1983  through  March,  1989.  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with  a  request  for 
additional  leverage, -SBA  began- to  suspect  regulatory  violations  by 
the  SSBIC.  SBA  required  Capital  Management  to  provide  furrhier 
information  about  its  portfolio  of  investments,  and  then  in 
October,  1992  ahd  December,  1992,  SBA  denied  Capital  Management's 
requests  for  the  additional-financing.  -  _-  -   j 

In;  the  review  process,  SBA  became  aware  of  serious  potential 
regulatory  problems  relating  to  Capital  Management.  Accordingly, 
SBA  commenced  an  audit  of  the  SSBIC  for  the  2  4  month  period  ending 
November  30,  1992.   Afl  a  result  of  the  audit  report,  issued  in 
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March  of  1993,  SBA  referred  the  case  to  the  Office  of  Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  -  and  met  with  the  FBI  and  the 
local  Assistant  United  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointaent  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  an  Order  entered,  by  the  United 
States  District  Court  for  the  Eastern  District  of  Arkansas,  Western 
Division,  on  September  15,  1993.  fUnited  States  of  America  v. 
Capital  Management  Ser/ices.  Inc..  Civil  Action  No.  LS-C-93-646 
(Eisele,  J.  )  )     ■  ';   ; 

'The  Receivership  was  instituted  for  the  '■  purpose  of 
administering  and  controlling  Capital  Management,  maJcing  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  of  an  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act"),  15  U.S.C.  S  6a7c. 

The  following  is  a  point  by  point  response  to  the  specific 
inquiries  in  your  letter: 

SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.C.  S  681(d). 
SSEICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically ■ 
disadvantaged  persons . 

Ownership 

According  to  SBA's  files,  Capital  Management  is  currently 
owned  by  David  L.  Hale  82* ,  Linda  Sue  Hale  (David  Hale's  wife)  9* 
and  Hazel  Dennis  (David  Hale's  sister)  9*. 

Private  Canitafl 

As  required  by  Section  302  of  the  Act,  15  U.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  $152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  §  107.3.  Please  note  that  the  minimum  requirement  for 
"Private   Capital"   has   been   amended   since   the   time   Capital 


V 

7370 


Novemcer  15,  1993  —  Page 


Management  was,  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  5500,500  in  March  of  1980,  to 
51,006,310  in  June  of  1986  and  to  51,406,310  in  Decemiser  of  1988. 

SBA  Leverage 

The  total  amount  of  SBA  financial  assistance  provided  to- 
Capital  Management  to  date  is  53.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  U.S.C.  S  6a3(b),>  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  52,000,000.  The  three  financings 
wereimade  in  NovenJaer,  1933;  September,  1986;  and  March,  1989.  The 
SBA  'also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  51,400,000  in  preferred  stocJc 
issued  by  the  Company  in  three  separate  financings  in, March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  secxurities  of  SSBICs  pursuant  to  Section  303(c)  -f  the 
Act,  15  U.S.C.  S  683 (C) . 

Portfolio  Financings 

You  have  requested  details  regarding-  Capital  Management's 
financings  to  ■  individual  small  business  concerns.  These  SBIC 
financings  were  not  SBA  approved  investaents ,"  since  SBA  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the  SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  position  at  this  tiae  to 
give  you  details  about  individual  financings  by  Capital  Management. 

As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's' 
assets  and  property  and  gathering  and  reviewing  all  of  its 
documents,  booJcs,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  ,to  a  liquidation 
directive.  Hew  financings  are  not  being  made  by  Capital 
Management.  The  Receiver  has  retained  a  Principal  Agent,  Cecilia 
R.  Seay,  who  is  experienced  in  SBIC  liquidation,  has  served  as  an 
agent  for  other  receiverships,  has  interviewed  and  deposed  numerous 
individuals,  and  has  general  awareness  of  SBIC  regulations  and 
corporate  duties  in  the  State  of  Arlcansas.  We  are  in  the  process 
of  retaining  accountants  to  follow  the  flow  of  funds  from  Capital 
Management.  All  of  Capital  Management's  individual  financings  are 
being  reviewed,  with  mare. information. being  obtained  daily.  Once 
the  information  is  available,  we  will  review  it  to  assess  what 
details  we  can  make  available  to  you. 

As  additional  baclcground,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a  mutually  convenient  time  with.  Tom  Powers,  Jeanne 
RosianowicJc,  or  any  other  of  your  designated  representatives  to 
clarify  this  information. 

I  look  forward  to  working  closely  with  you  and  the  Small 
Business  Commxttee  as  we  proceed. 


Ersj?!S»^fl.  Howies 
Administrator 


Attachments 
EBB/s 
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THE  WHITE   HOUSE 

WAS  H  I  N  GTO  N 


November  20,  1993 


John  T.  Spotila,  Esq. 

General  Counsel 

U.S.  Small  Business  Administration 

Washington,  D.C.  20416 

Dear  John: 

Enclosed  please  find  the  attachments  to  the  public 
report  from  Administrator  Bowles  to  Chairman  LaFalce,  House 
Committee  on  Small  Business,  that  the  Small  Business  .  .__. 
Administration  provided  earlier  this  week.   In  view  of  the  fact 
that  the  attachments  themselves,  although  delivered  to  the  House 
committee,  were  not  made  public,  I  am  returning  them. 


Very  truly  yours, 

W.  Neil  EgglesVon 

Associate  Counsel  to  the  President 
(202)  456-7901 
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DEPOSITION 
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„:zrr*v^-  •  U.S.  Smali.  Business  aoministraticn 

■ICX     or     TH«     AOMINI«T«*TO« 


MEMORANDUM 

TO:       Martin  Teckler 

FT?OM:      ErsJcine  Bowie 

DATE:      March  3,  1994 

SUBJECT:   Capital  Management  Co. 


I  am  recusing  ayself  from  all  involvement  in  the  SBA's  ongoing 
investigation  into  Capital  Management. 

My  instructions  to  you  and  others  since  this  investigation  began 
still  stand.   These  instructions  are: 


Undertake  the  Capital  Management  investigation  in  the  same 
vigorous  manner  you  would  any  nt-hoi-  i  ni/ngjuv<jj»(  iuir  irr   an 
SSBIC.   If  you  find  any  evidence  of  fraud  or  abuse,  you 
should  taXe  every  appropriate  step  to  prosecute  the  person 
or  persons  who  have  perpetrated  this  malfeasance;  and 

The  SBA  should  provide  Chairman  LaFalce  with  any  relevant 
information  that  he  requests.  This  information  should  be 
provided  as  soon  as  possible  after  the  request  is  received. 
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VLL     3USINESS    ADMiNISTRAriON 
WASfiNGTnrj     D  C     204  1  6 


OFFICE  OF  THE  AOMINISTRA  rOH 


Aprii  11.  1994 

Honorable  Jan  Mevers 

U.S.  House  of  Representatives 

Washington.  D.C.  20515 

Dear  Congresswoman  Mevers: 

This  IS  in  response  to  your  March  23.  1994  inquirv  regarding  mv  recusal  from 
involvement  in  the  Capital  Management  Services  matter. 

Throughout  mv  tenure  as  Administrator  ot  the  Small  Business  .Administration 
direct  responsibiiitv  for  the  handling  of  all  aspects  of  the  investigation  ot  and  prosecution 
of  any  SBIC  or  SSBIC  sus,  ;cted  of  wrongdoing  have  been  delegated  to  the  career 
Investment  Division  and  Office  of  General  Counsel  personnel  who  normallv  are  involved 
in  such  cases.    Capital  Minagement  his  been  created  in  the  same  manner  as  all  such  other 
cases.    I  have  never  reviewed  the  Capital  Management  file. 

It  has  been  my  practice  at  the  SBA  to  recuse  mvself  from  anv  situation  where  there 
could  be  asserted  even  the  remotest  hint  of  a  conflia  of  interest  or  perception  of 
impropnetv.    To  avoid  even  the  appearance  of  impropriety,  I  verballv  advised  my  staff  in 
the  late  fall  of  1993  that  I  intended  to  separate  mvself.  even  more  thoroughly  than  an 
Administrator  normally  would  be  in  an  SBIC  legal  matter,  from  ail  aspects  of  the  Capital 
Management  matter.    .At  the  same  time,  I  firmlv  instructed  each  of  the  staff  that  they  were 
to  pursue  the  investigation  and  prosecution  of  this  matter  vigorously,  and  that  they  were 
CO  cooperate  fully,  completely  and  quickly  v/uh  anv  governmental  agencv  investigating  or- 
prosecuting  this  matter. 

On  March  3,  1994  I  memonalized  my  pnor  recusal  in  a  memorandum  to  our 
Deputy  General  Counsel,  who  is  our  ethics  officer  as  well  as  the  career  staff  member  who 
has  been  supervising  our  management  of  the  Capital  Management  case  from  a  legal 
perspeciive.    I  previously  have  provided  a  copy  of  that  memorandum  to  the  staff  of  the 
House  Small  Business  Committee.    A  copy  is  attached  to  this  letter  for  your  information. 


Very  ^ruly  yours 


Attachment 


/T\ 


Erskme^.  Bowli 
Adimnistrator 


DEPOSITION  OF  SHARON  E.  CONAWAY 
IN  RE:  S.  RES.  120 


TUESDAY,  NOVEMBER  7,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  SHARON  E.  CONAWAY,  called  for  ex- 
amination pursuant  to  notice  of  deposition,  at  6:15  p.m.  in  the  law 
offices  of  Wilmer,  Cutler  &  Pickering,  2445  M.  Street,  NW,  before 
BRENDA  M.  SMONSKEY,  a  Notary  Public  within  and  for  the 
District  of  Columbia,  when  were  present: 

MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

ANDREW  M.  SCHAUER,  Esq. 

Minority  Assistant  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

ROGER  M.  WITTEN,  Esq. 
GAIL  BERNSTEIN,  Esq. 
STEVEN  H.  SACHS,  Esq. 
Wilmer,  Cutler  &  Pickering 
2445  M.  Street,  NW 
Washington,  DC  20036-1420 
On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  Whereupon, 

3  SHARON  E.  CONAWAY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Good  evening.    My  name  is  Michael 

9  O'Callaghan.   I  am  associate  and  special  counsel  for 

10  the  majority  on  the  Special  Committee.   This 

1 1  deposition  is  being  conducted  pursuant  to  Senate 

12  Resolution  120.    The  resolution  establishes  a  Special 

13  Committee  administered  by  the  Banking  Committee  to 

14  conduct  an  investigation  involving  Whitewater 

15  Development  Corporation,  Madison  Guaranty  Savings  & 

16  Loan  Association,  Capital  Management  Services, 

17  Incorporated,  the  Arkansas  Development  Finance 

18  Authority  and  other  related  matters. 

19  Section  1(b)(2)(e)  of  Senate  Resolution  120 

20  authorizes  investigation  and  public  hearings  into 

21  whether  the  report  issued  by  the  Office  of  Government 

22  Ethics  on  July  31,  1994  or  related  transcripts  of 

4 

1  deposition  testimony,  one,  were  improperly  released 

2  to  White  House  officials  or  others  prior  to  their 

3  testimony  before  the  Committee  on  Banking,  Housing 

4  and  Urban  Affairs  pursuant  to  Senate  Resolution  229 

5  or,  two,  were  used  to  communicate  to  White  House 

6  officials  or  to  others  confidential  RTC  information 

7  relating  to  Madison  Guaranty  Savings  &  Loan 

8  Association  or  Whitewater  Development  Corporation. 

9  That  section  of  the  resolution  will  be  the 

10  main  focus  of  this  evening's  deposition. 

1 1  This  deposition  is  being  taken  actually 

12  while  public  hearings  are  taking  place.   The  first 

13  one  was  started  today.   The  hearings  on  this  issue 

14  will  likely  continue  on  through  part  of  this  week. 

15  There  may  be  a  possibility  that  you  will  be  asked  to 

16  testify  at  the  hearings.   If  that  does  happen,  we 

17  will  notify  your  counsel  and  let  you  know. 

18  Today  we  are  going  to  ~  we  will  be  asking 

19  you  a  series  of  questions.   You  have  already  been 

20  sworn  in.    You  are  testifying  under  oath.    If  you 

21  don't  understand  a  question,  please  let  either  one  of 

22  us  know  and  we  will  be  happy  to  rephrase  the  question 
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1  for  you.    If  you  need  a  break  also  let  us  know  and 

2  with  RTC  we  will  be  glad  to  accommodate  you. 

3  The  stenographer  is  preparing  a  record  of 

4  questions  and  answers.   The  deposition  will  be 

5  treated  as  committee  confidential  until  the 

6  commencement  of  the  hearings,  and  we  also  request 

7  that  you  keep  the  contents  of  the  deposition 

8  confidential. 

9  Prior  to  the  hearings,  if  you  are  asked  to 

10  testify,  we  will  be  happy  to  provide  you  with  a  copy 

1 1  of  the  transcripts  along  with  an  errata  sheet  so  you 

12  can  make  any  corrections  and  as  soon  as  the 

13  deposition  is  available  we  will  be  happy  to  provide 

14  you  with  a  copy  to  put  in  corrections  as  you  see 

15  fit. 

16  Are  you  represented  by  counsel  this 

17  evening? 

18  A      Yes. 

19  MR.  WITTEN:    I  have  a  couple  things  to 

20  say.    First,  1  will  put  on  the  record  that  we 

21  appreciate  the  willingness  of  both  the  Majority  and 

22  Minority  stgff  to  accommodate  us  by  holding  the 


6 


1  deposition  here  in  view  of  the  fact  that  Ms.  Conaway 

2  is  very  pregnant  and  we  are  very  close  to  her 

3  hospital.    We  want  to  thank  you  both  for  doing  that. 

4  Secondly,  as  we  said  in  the  beginning  of 

5  the  other  depositions,  we  don't  represent  the  White 

6  House  but  we  are  aware  there  have  been  discussions 

7  between  the  Committee  and  the  White  House  concerning 

8  the  scope  of  any  privileges  that  might  be  asserted  by 

9  the  White  House.    We  think  we  have  a  general  idea 

10  what  those  are  but  we  are  not  qualified  to  be 

1 1  policemen  of  that  privilege  and  Ms.  Conaway  is  not 

12  authorized  by  the  White  House  to  waive  any  privilege 

13  or  expand  on  any  waiver.   Anything  she  says  should 

14  not  be  construed  as  a  waiver  by  the  White  House. 

15  Third,  you  said  this  transcript  would 

16  remain  confidential  until  the  hearings  have  begun  and 

17  as  you  know  the  hearings  have  begun.    We  would  object 

18  to  any  release  of  any  portion  of  this  transcript  by 

19  the  Committee  or  its  staff  before  Ms.  Conaway  has  a 

20  chance  to  review  it  and  correct  it. 

21  MR.  O'CALLAGHAN:    Certainly.    We  would  not 

22  consider  doing  that. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      In  addition,  this  evening,  objections  to 

3  the  form  of  questions  will  be  noted  for  the  record. 

4  Counsel  may  object  on  grounds  of  privilege  or 

5  relevance.  The  Committee  Chairman  may  rule  on 

6  objections  where  the  witness  refuses  to  answer  a 

7  question. 

8  Could  you  please  state  and  spell  your  fiill 
name  for  the  record? 

A      My  name  is  Sharon,  S-h-a-r-o-n,  Elizabeth, 
Conaway,  C-o-n-a-w-a-y. 


Q      Are  you  aware  of  the  Committee's  document 
request  to  the  White  House? 

A      Not  specifically. 

Q      Did  you  conduct  any  searches  in  connection 
with  document  productions  to  the  Committee? 

A      No. 

Q      Do  you  know  whether  all  responsive 
documents  to  the  Committee's  document  requests  have 
been  produced  by  the  White  House? 

1  A      I  don't  know. 

2  Q      Have  you  spoken  to  anyone  other  than  your 

3  counsel  prior  to  this  deposition  about  this 

4  deposition? 

5  A      No. 

6  Q      Have  you  spoken  to  any  other  witnesses  who 

7  have  been  deposed  in  this  inquiry? 

8  A      I  spoke  briefly  to  Mr.  Cutler  this 
afternoon. 

Q      Did  you  discuss  the  contents  of  his 
testimony? 

A      No. 

Q      Did  you  conduct  any  preparation  for  this 
evening's  deposition? 

A      Only  in  connection  with  my  counsel. 

Q      The  question  was  meant  to  elicit  whether 
you  reviewed  any  documents  or  tried  to  refi-esh  your 
recollection  by  talking  to  any  other  witnesses. 

A      I  reviewed  certain  documents. 

Q      What  documents  did  you  review? 

MR.  WITTEN:    Don't  answer  that  question. 
The  selection  of  documents  was  made  by  counsel,  and 
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1  it  is  privileged. 

2  MR.  O'CALLAGHAN:    Are  these  documents  that 

3  were  produced  to  the  Committee? 

4  MR.  WITTEN:    I'm  not  going  to  answer  that; 

5  privilege.   And  she  doesn't  know. 

6  MR.  O'CALLAGHAN:    Could  you  for  the  record 

7  state  the  basis  for  the  claim. 

8  MR.  WITTEN:   Attorney-client  work  product. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      What  is  your  present  business  address? 

11  A      It  is  2430  E  Street,  Northwest  in 

12  Washington. 

13  Q      Who  is  your  current  employer? 

14  A      The  U.S.  Department  of  State. 

15  Q      What  is  your  position  there? 

16  A      Attorney-adviser,  with  an  E. 

17  Q      How  long  have  you  been  in  that  position? 

18  A      I  started  that  position  April  19,  1994.    I 

19  left  June  of  '94  to  go  to  the  White  House.    I 

20  returned  to  the  State  Department  in  September  of 

21  '94.    I  have  been  there  since  then. 

22 Q      Could  you  give  me  a  brief  description  of 

10 

1  your  employment  history  since  you  graduated  from  law 

2  school. 

3  A      Yes.    I  came  to  work  for  Wilmer,  Cutler  & 

4  Pickering  in  September  of  1988.    I  worked  here  until 

5  April  1,  1994,  and  that  same  month  I  went  to  the 

6  State  Department.   You  know  the  rest. 

7  Q      You  said  you  went  over  to  the  White  House 

8  in  I  believe  it  was  June  of  1994? 

9  A      Right.    I  believe  I  started  June  ~  around 

10  June  18,  '94. 

1 1  Q      What  was  your  position  when  you  went  over 

12  to  the  White  House? 

13  A      I  had  the  title  of  special  assistant 

14  counsel. 

15  Q      Were  you  in  a  specific  office  of  the  White 

16  House? 

17  A      You  mean  did  I  have  a  specific  room  that  1 

18  worked  out  of? 

19  Q      No.   Rather,  departmental  section  or 

20  organization. 

21  A      I  was  a  special  assistant  counsel  within 

22  the  Office  of  White  House  Counsel  working  under  Lloyd 
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1  Cutler. 

2  Q      Who  did  you  report  to  while  you  were  there? 

3  A      I  reported  to  Jane  Sherburne,  immediately 

4  to  Jane  Sherburne  and  Sheila  Cheston.    I  suppose 

5  ultimately  I  reported  to  Mr.  Cutler. 

6  Q      What  were  their  respective  positions? 

7  A      They  were  each  special  associate  counsel 

8  then. 

9  Q      And  Mr.  Cutler's  position? 

10  A      He  was  counsel  to  the  President. 

1 1  MR.  WITTEN:    I  think  he  was  special 

12  counsel. 

13  THE  WITNESS:    Okay. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      During  the  time  since  you  started  at  the 

16  White  House  in  June  of  1994,  you  said  it  was  around 

17  June  18th,  you  thought,  through  August  5th,  what  were 

18  your  primary  responsibilities? 

19  A      Let  me  correct  something.    1  was  there 

20  until  September  3rd,  I  think,  or  September  2nd. 

21  Q      I'm  putting  you  within  a  specific  time 

22  period. 


1  A      Generally  I  was  brought  in  to  help  with  the 

2  investigation  that  Mr.  Cutler  was  conducting  and  with 

3  preparing  his  hearing  testimony.    Generally  I  did  a 

4  series  of  research  assignments,  legal  research, 

5  factual  research.   I  helped  prepare  drafts  of  his 

6  testimony,  the  factual  report  that  went  with  it. 

7  Q      You  said  you  --  you  referred  to  an 

8  investigation  that  was  being  conducted.   What  was  the 

9  investigation  looking  at? 

10  A      That  was  Mr.  Cutler's  investigation  of  the 

1 1  contacts  between  White  House  and  Treasury  officials 
concerning  matters  related  to  Madison  Guaranty. 

Q      I  meant  to  ask  you  this  earlier,  but  when 
did  you  graduate  from  law  school? 

A      In  1988,  May  '88. 

Q      During  this  time  period,  were  you  aware 
that  there  was  an  investigation  also  being  conducted 
into  White  House-Treasury  contacts  by  the  Inspector 
General's  office  of  both  the  Treasury  and  the 
Resolution  Trust  Corporation? 

A      Yes  -- 

MR.  WITTEN:    I'm  going  to  object  to  the 
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1  form  of  the  question.    You  can  answer  as  it  has  been 

2  posed. 

3  THE  WITNESS:    Generally,  yes. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      What  was  your  understanding  of  the 

6  investigation  that  was  being  conducted? 

7  A      I  don't  think  it  was  much  more  specific 

8  than  what  you  just  said. 

9  Q      How  did  you  become  aware  that  they  were 

10  conducting  an  investigation? 

1 1  A      When  1  came  to  work  at  the  White  House, 

12  Jane  and  Sheila  briefed  me  in  general  on  the 

13  situation.    I  expect  they  told  me  that. 

14  Q      Do  you  recall  specifically  what  they  told 

15  you  about  it? 

16  A      No. 

17  Q      Was  it  in  the  context  of  a  larger  briefing, 

18  or  was  that  a  specific  briefing  on  that 

19  investigation? 

20  A      It  would  have  been  in  the  context  of  a 

2 1  larger  briefing. 

22 Q      Did  you  have  any  contact  with  anyone  from 


1  the  Treasury  Inspector  General's  office  during  the 

2  time  period  when  you  started,  June  18th,  1994  through 

3  August  5th,  1994? 

4  A      I  don't  believe  1  did. 

5  Q      Did  you  have  any  contact  with  anyone  in  the 

6  Office  of  General  Counsel  at  Treasury  during  that 

7  time  period  as  they  were  helping  to  prepare  Secretary 

8  Bentsen  for  testimony  on  this  issue? 

9  A      1  had  I  think  more  than  one  conversation 

10  with  someone  in  the  General  Counsel's  Office,  but  not 

1 1  in  relation  to  their  preparation  of  Mr.  Bentsen 

12  specifically. 

13  Q      Who  is  the  person  you  had  a  conversation 

14  with  at  General  Counsel's  Office? 

15  A      The  only  person  I  recall  speaking  to  there 

16  was  named  David  Dougherty. 

17  Q      When  did  that  conversation  take  place? 

18  A      I  don't  remember  when  my  first  conversation 

19  with  him  took  place.   As  I  said,  1  think  1  had  more 

20  than  one. 

21  Q      You  had  several? 

22  A      1  don't  know  if  it  was  as  many  as  several. 
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1  but  it  was  more  than  one.    I  know  that  I  did  have  a 

2  series  of  conversations  with  him  I  believe  on  July 

3  27. 

4  Q      Did  your  office  ever  come  into  possession 

5  of  any  documents  that  were  produced  during  the  course 

6  of  the  IG's  investigation? 

7  A      I'm  not  sure.    I'm  not  sure  I  understand 

8  the  question,  actually. 
Q      Let  me  rephrase  it.    Did  the  White  House 

counsel's  office  ever  come  into  the  possession  of 
documents  ever  produced  in  connection  with  the 
investigation  being  conducted  by  the  two  IG  offices? 

A      By  produced,  do  you  mean  created? 

Q      Created,  yes. 

A      I  know  that  the  White  House  received 
certain  documents  that  Treasury  had  produced  to  one 
or  both  of  the  Congressional  committees,  and  I  know 
that  the  White  House  came  into  possession  of 
transcripts  of  depositions  conducted  by  the  Treasury 
IG. 

Q      What  is  your  knowledge  of  how  the 
transcripts  came  to  come  into  the  possession  of  the 
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1  White  House? 

2  A      I  know  the  White  House  obtained  Treasury  IG 

3  transcripts  from  two  sources.   They  obtained 

4  transcripts  of,  I  believe  some  of  the  depositions  of 

5  White  House  staff  from  counsel  for  the  staff 

6  members. 

7  MR.  WITTEN:    Private  counsel? 

8  THE  WITNESS:    Private  counsel,  yes.   They 
also  obtained  Jean  Hanson's  transcript.   I'm  not  sure 
where  it  got  that  one.   And  it  also  obtained 
transcripts  of  White  House,  Treasury  and  RTC 
employees'  depositions  from  Treasury. 

BY  MR.  O'CALLAGHAN: 
Q      With  regard  to  the  transcripts  that  the 
White  House  received  from  private  counsel,  when  did 
the  White  House  receive  those? 

A      1  don't  have  ~  I  recall  that  it  received 
them  sometime  before  July  23rd.    I  don't  have  an 
independent  recollection  of  exactly  when.    My  memory 
has  recently  been  refreshed  that  I  believe  it  was 
around  July  2 1st  and  22nd.    Whether  we  got  some 
before  then  I  don't  know. 
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1  Q      Who  were  they  delivered  to? 

2  A      I  believe  that  at  least  some  of  them  were 

3  delivered  to  Sean  Johnston,  who  was  a  paralegal  on 

4  our  team,  our  investigation  team. 

5  MR.  WITTEN:    Question  was  who  were  they 

6  delivered  to.    Which  is  the  they  we  are  talking 

7  about? 

8  MR.  O'CALLAGHAN:    The  ones  we  were  just 

9  referencing,  the  ones  from  private  counsel. 

10  BY  MR.  O'CALLAGHAN: 

11  Q      If  I  make  a  distinction  —  I  will  ask 

12  separately  about  each  group. 

13  Were  the  transcripts  that  were  provided  by 

14  private  counsel,  have  they  been  requested  by  the 

15  White  House  to  receive  them  from  private  counsel,  or 

16  had  they  been  offered  by  private  counsel? 

17  A      I  don't  know. 

1 8  Q      Have  you  ever  learned  or  been  told? 

19  A      No. 

20  Q      Did  you  come  into  possession  of  any  of  the 

21  transcripts  that  were  provided  by  private  counsel  in 

22  July  of  '94? 

18 

1  A      Yes. 

2  Q      When  did  you  come  into  possession  of  those 

3  transcripts? 

4  A      I  don't  specifically  recall  except  that  it 

5  was  before  July  23rd. 

6  Q      Why  do  you  believe  it  was  before  July  23rd? 

7  A      Because  I  reviewed  them,  1  read  them  in 

8  connection  with  preparing  Mr.  Cutler's  report,  and  I 

9  know  I  read  them  and  reviewed  them  before  we  received 

10  transcripts  from  Treasury,  which  was  on  July  23rd. 

1 1  Q      Who  else  reviewed  those  transcripts? 

12  A      I  don't  know  if  anyone  else  reviewed  them. 

13  Q      Do  you  know  that  you  are  the  only  person 

14  that  reviewed  them? 

15  A      To  my  knowledge,  I  am. 

16  Q      Did  Sean  Johnston  deliver  them  to  you 

1 7  directly? 

18  A      Again,  we  are  talking  about  which 

19  transcripts? 

20  Q      The  ones  we  were  just  discussing,  the  ones 

21  from  private  counsel. 

22  A      I  don't  remember  specifically  how  I  got 
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1  them. 

2  Q      Was  there  anyone  else  in  possession  of 

3  them? 

4  A      Other  than  me  or  Sean? 

5  Q      Correct. 

6  A      It  is  possible  that  Jane  or  Sheila  or  Lloyd 

7  had  them  at  some  point.    I  don't  know,  though. 

8  MR.  WITTEN:    When  you  say  possession  of 

9  them,  you  mean  touched  them  or  kept  them? 

10  MR.  O'CALLAGHAN:    Kept  them  in  their  office 

11  or  -- 

'2  THE  WITNESS:    Again,  not  to  my  knowledge. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Were  they  kept  in  a  general  area?   Were 

15  they  kept  in  a  specific  office? 

16  A      They  were  kept  in  my  office  so  far  as  I  can 

17  recall. 

1 8  Q      The  second  transcripts  that  you  referred  to 

19  or  the  second  receipt  of  any  transcripts  that  you 

20  referred  to,  you  said  you  received  Jean  Hanson's 

21  transcript,  that  the  White  House  did? 

22 A      Yes.    The  White  House  received  Jean 
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20 

1  Hanson's  transcript,  again,  sometime  before  July 

2  23rd.    I  don't  know  from  where. 

3  Q      Do  you  know  whether  it  was  from  a  counsel 

4  or  from  an  agency? 

5  A      I  don't  know. 

6  Q      How  do  you  know  it  was  received  before  July 

7  23rd? 

8  A      Because  I  read  it  before  July  23rd. 

9  Q      Is  there  a  specific  reason  why  July  23rd 

10  stands  out  in  your  mind  with  regard  to  when  these 

1 1  transcripts  were  received? 

12  A      I  remember  that  we  received  transcripts 

13  from  Treasury  on  that  day,  and  I  know  that  I  had 

14  reviewed  some  transcripts  before  then.   Therefore,  we 

15  got  them  from  somewhere  other  than  Treasury. 

16  Q      With  regard  to  the  transcripts  that  you  say 

17  the  White  House  received  on  the  23rd,  who  at  the 

18  White  House  received  those  transcripts? 

19  A      Uhimately  I  received  them.    They  appeared 

20  in  a  box  on  my  floor. 

21  Q      When  did  you  first  see  them? 

22  A      I  don't  have  a  specific  recollection.   I 
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1  have  a  general  recollection  it  was  Saturday 

2  afternoon,  the  23rd. 

3  Q      Do  you  have  ~  you  say  you  don't  have  a 

4  specific  recollection,  but  can  you  place  it  within  a 

5  time  frame  of  a  couple  hours?   Or  near  lunch? 

6  A      I  generally  recall  it  was  around  4:00,  but 

7  it  is  pretty  general. 

8  Q      Were  you  working  that  day? 

9  A      Yes,  sir. 

10  Q      Were  you  working  out  of  your  office? 

1 1  A      Yes. 

1 2  Q      When  the  transcripts  appeared  in  the  box  in 

13  your  office,  were  you  in  your  office  when  they  were 

14  brought  in? 

15  A      I  don't  remember. 

16  Q      Just  to  try  to  help  refresh  your 

17  recollection,  do  you  remember  if  you  walked  in  and 

18  said  here  is  a  box,  what  is  this,  or  someone  came  in 

1 9  and  you  thanked  them  for  bringing  it  in? 

20  A      I  don't  remember  how  they  got  there,  who 

2 1  brought  them  in,  whether  someone  from  our  office  went 

22  and  got  them  or  someone  brought  them  to  us.    I  just 
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1  know  that  they  appeared  on  my  floor  that  afternoon. 

2  Q      Do  you  know  who  brought  them  in  to  you? 

3  A      I  don't  remember. 

4  Q      Do  you  know  who  initially  received  the  box 

5  with  the  transcripts  in  it? 

6  A      I  don't. 

7  Q      Have  you  ever  learned? 

8  A      No. 

9  Q      Were  you  told  at  any  time? 

10  A      Not  that  I  recall. 

1 1  Q      Did  you  ever  inquire  as  to  who  brought  the 

12  box  of  transcripts  into  your  office? 

13  A      I  don't  recall  doing  that. 

14  Q      What  did  you  do  once  you  saw  the 

1 5  transcripts? 

16  A      I  was  assigned  the  task  of  reading  the 

17  transcripts  for  purposes  of  our  preparation  of 

18  Lloyd's  report,  and  I  proceeded  to  do  that  over  the 

19  course  of  the  next  roughly  48  hours. 

20  Q      Who  tasked  you  out  to  do  that  job? 

21  A      It  was  probably  Jane. 

22  Q      Were  you  expecting  the  transcripts  to 
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1  arrive? 

2  A      Yes. 

3  Q      When  had  you  been  tasked  out  to  review 

4  them? 

5  A      I  don't  remember  exactly  when  I  was  given 

6  that  assignment. 

7  Q      Was  it  the  same  day  or  the  day  before? 

8  A      I  don't  remember. 

9  Q      Had  you  expected  the  transcripts  to  come 

10  in?   Were  you  aware  they  were  going  to  be  coming  in 

1 1  the  day  before? 

12  A      Can  you  ask  that  again? 

13  Q      I  can  probably  phrase  the  question  a  little 

14  better. 

1 5  When  did  you  first  learn  that  the 

16  transcripts  were  going  to  be  delivered  to  you  or  to 

17  the  White  House? 

18  A      My  general  recollection  is  that  I  knew  for 

19  a  while  that  we  were  supposed  to  be  getting 

20  transcripts.    I  don't  remember  when  I  first  learned 

21  that.   And  I  don't  remember  whether  at  some  point  I 

22  knew  they  were  coming  the  next  day  or  something  like 
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1  that.    I  just  have  a  general  recollection  that  I 

2  wasn't  surprised  when  they  appeared  on  my  floor;  I 

3  knew  they  were  coming  at  some  point. 

4  Q      Had  you  been  anxious  to  receive  them? 

5  A      I  don't  remember  that. 

6  Q      Do  you  remember  if  it  was  a  big  deal  when 

7  they  came  in  or  were  you  like  oh,  here  are  the 

8  transcripts,  I  will  get  to  work,  or  here  are  the 

9  transcripts,  I  better  get  moving? 

10  A      I  now  that  I  had  to  review  them  all  before 

1 1  we  completed  the  report  and  that  I  didn't  have  a  lot 

12  of  time  to  do  that.   Yes,  there  was  a  sense  of 

13  urgency  that  I  needed  to  jump  on  things  and  start 

14  reading  them. 

15  Q      When  was  the  report  supposed  to  be 

16  completed  by? 

17  A      Lloyd  testified  on  Tuesday  the  26th.    So 

18  presumably  sometime  the  day  before. 

19  Q      How  many  transcripts  had  you  reviewed 

20  before  July  23rd? 

21  A      I  don't  know  a  specific  number. 

22  Q      Do  you  recall  a  certain  percentage  of 
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1  different  agency's  transcripts  you  looked  at? 

2  A      I  looked  at  transcripts  of  White  House 

3  witnesses.   I  looked  at  Jean  Hanson's  transcript.   I 

4  don't  remember  whether  we  had  Altman's  or  Steiner's 

5  transcripts.   It  is  possible  that  I  reviewed  those, 

6  but  I'm  just  not  sure.   And  there  weren't  any  others 

7  that  I  reviewed. 

8  Q      Who  caused  the  transcripts  to  be  delivered 

9  to  the  White  House,  the  ones  of  July  23rd? 

10  A      I'm  not  sure  what  you  mean  by  "who 

11  caused." 

12  Q      Specifically,  do  you  know  who  delivered 

13  them,  what  person  delivered  them? 

14  A      I  don't  know. 

15  MR.  WITTEN:    She  said  before  she  wasn't 

16  sure  whether  someone  from  the  White  House  picked  them 

17  up.    There  may  not  have  been  a  someone  who  delivered 

18  them. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      I  didn't  understand  whether  someone  picked 

2 1  them  up  from  the  reception  desk  at  your  office  or 

22  whether  someone  picked  them  up. 

26 

1  A      I  don't  know  the  mechanics  of  how  they  got 

2  there. 

3  Q      In  whose  possession  were  the  transcripts 

4  before  they  were  delivered  to  the  White  House? 

5  A      I  don't  know  specifically.   I  don't  know. 

6  Q      Were  they  in  the  possession  of  a  certain 

7  agency? 

8  A      I  know  we  got  them  from  Treasury,  and  I 

9  know  that  the  cover  letter  came  with  them  from  Steve 

10  McHale  at  Treasury. 

11  Q      At  the  time  did  you  know  who  Steve  McHale 

12  was? 

13  A      I  probably  had  some  knowledge  of  that.    I 

14  have  kind  of  forgotten,  actually.   I  know  he  worked 

15  in  the  General  Counsel's  Office. 

16  Q      Did  you  know  at  the  time  he  worked  in  the 

17  General  Counsel's  Office? 

18  A      I  don't  remember.   I  assume  he  did. 

19  Q      On  July  23rd,  were  you  familiar  with  any  of 

20  the  members  of  the  General  Counsel's  Office  at  the 

21  Department  of  Treasury? 

22  MR.  WITTEN:    You  said  July  22? 
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1  MR.  O'CALLAGHAN:    23rd. 

2  MR.  WITTEN:    I'm  sorry. 

3  THE  WITNESS:    As  I  said  before,  I  believe  I 

4  had  spoken  earlier  with  a  David  Dougherty.    1  don't 

5  know  if  I  spoke  with  him  before  the  23rd.    I  spoke 

6  with  him  before  the  27th.    I  know  he  was  also  in  the 

7  General  Counsel's  Office.   I  think  that  is  the  only 

8  person.   Other  than  possibly  Steve  McHale  at  some 

9  point  I  talked  to  also,  yes. 

10  BY  MR.  O'CALLAGHAN: 

11  Q      If  you  talked  to  Steve  McHale,  do  you 

12  remember  what  the  contents  of  the  discussion  were? 

13  A      I  do  not. 

14  Q      Did  anyone  at  the  White  House  make  a 

15  request  for  the  transcripts  that  were  delivered  on 

16  the  23rd? 

17  A      I  don't  know.    Can  you  ask  that  again. 

18  Q      Sure.    Maybe  I  didn't  form  the  question 

19  very  clearly. 

20  The  transcripts  that  were  delivered  on  the 

21  23rd,  had  the  White  House  made  a  request  to  receive 

22  those  transcripts  before  they  were  delivered? 
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1  A      I  believe  so,  yes. 

2  Q      Who  was  involved  in  making  any  request? 

3  A      I  don't  really  know.    I  don't  think  I  knew 

4  at  the  time.    I  have  had  some  discussions  with 

5  counsel  that  have  given  me  some  additional 

6  information,  but  aside  from  that,  I  really  don't 

7  know. 

8  Q      Did  you  ever  talk  to  any  of  your 

9  supervisors  about  it? 

10  A      About  what? 

1 1  Q      About  who  asked  for  the  transcripts  from 

1 2  Treasury. 

13  A      I  don't  remember  doing  that. 

14  Q      When  you  were  asked  to  review  the 

15  transcripts,  I  believe  you  said  Ms.  Sherburne  asked 

16  you  to  do  that? 

17  A      I  believe  it  was  Jane  Sherburne.   It  could 

18  have  been  Sheila  Cheston.    It  was  one  of  the  two. 

19  Q      Were  you  told  or  informed  that  the 

20  transcripts  might  contain  any  confidential 

21  information  in  them? 

22  A      I  don't  remember  being  told  that 
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1  specifically. 

2  Q      Were  you  told  anything  generally?  What  is 

3  your  recollection  of  that? 

4  A      Well,  I  knew  that  the  transcripts  had  come 

5  with  a  transmittal  letter  from  Mr.  McHale  that 

6  contained  a  restriction  on  the  use  of  the 

7  transcripts. 

8  Q      Did  you  read  the  transmittal  letter? 

9  A      Yes. 

1 0  Q      What  was  your  understanding  of  the 

1 1  restrictions  contained  in  that  transmittal  letter? 

12  A      My  understanding  was  that  we  were  not  to 

13  give  or  show  the  transcripts  to  any  White  House 

14  witnesses  until  Treasury  lifted  that  restriction. 

15  Q      Did  the  restriction  deal  with  revealing  the 

16  substance  of  the  transcripts  orally? 

17  A      I  don't  remember  having  ~  I  don't  remember 

18  focusing  on  that  aspect. 

19  Q      Did  you  discuss  the  transmittal  letter  with 

20  anyone  at  the  time? 

21  A      I  discussed  it  with  Jane. 

22 Q^   What  was  the  substance  of  the  discussion  or 


1  discussions  you  had  with  Jane? 

2  A      Jane  felt  that  transcripts  that  we  had 

3  obtained  from  other  sources,  specifically  the  White 

4  House  witnesses'  private  lawyers,  should  not  be 

5  subject  to  that  restriction,  but  to  my  knowledge,  we 

6  applied  that  restriction  to  those  transcripts  as 

7  well.    We  treated  them  as  though  it  applied. 

8  Q      I  would  like  to  show  you  a  document  which 

9  is  Bates  stamped  S  0020064.    It  is  a  one-page 

10  document  of  July  23,  1994.    It  is  addressed  to  Jane 

1 1  Sherburne,  esquire,  signed  by  Steve  McHale.   I  show 

12  it  to  you  and  counsel. 

13  Let  me  know  when  you  have  had  a  chance  to 

14  review  it. 

15  (Witness  examined  the  document.) 

16  A      Okay. 

17  Q      Is  the  document  I  have  just  showed  you,  is 

18  that  the  transmittal  letter  you  were  referring  to? 

19  A      It  appears  to  be. 

20  Q      Did  you  maintain  a  copy  of  this  letter? 

21  A      I  don't  remember.   Let  me  ask  you  to 

22  clarify  that. 
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1  I  don't  remember  if  I  Xeroxed  it  or  kept  a 

2  copy  of  it.    The  letter  itself  remained  in  our 

3  office,  the  office  I  shared  with  Jane. 

4  Q      Did  you  have  any  discussions  with  Jane  or 

5  anyone  else  in  the  office  whether  you  could  reveal  to 

6  people  other  than  showing  them  the  transcripts  or 

7  letting  them  read  it  what  the  contents  of  the 

8  transcripts  were? 

9  A      No. 

10  Q      Did  that  ever  come  up  as  an  issue? 

11  A      I  don't  remember  that  it  did. 

12  Q      Are  you  aware  of  whether  the  transcripts  or 

1 3  the  contents  of  the  transcripts  were  ever  shared  with 

14  anyone  other  than  Mr.  Cutler  and  his  counsel? 

15  MR.  WITTEN:    Or  his  staff 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Or  his  staff 

18  A      With  one  exception,  I'm  not  aware  of  that 

19  happening.   The  exception  is  that  I  sent  a  summary  of 

20  one  of  the  transcripts  to  counsel  for  Lisa  Caputo, 

21  private  counsel  for  Lisa  Caputo. 

22  Q      When  did  that  occur? 
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1  A      That  was  on  July  27th. 

2  Q      What  transcript  was  it  a  summary  of? 

3  A      Steven  Katsanos. 

4  Q      Was  this  summary  a  White  House  document 

5  that  had  been  created  by  the  White  House? 

6  A      No. 

7  Q      What  was  the  origin  of  the  summary? 

8  A      I  received  the  summary  from  David  Dougherty 
in  General  Counsel's  Office.   He  told  me  that  the 
summary  had  been  prepared  by  the  RTC  and  that  it  was 
not  subject  to  the  restriction  in  Mr.  McHale's  letter 
and  therefore  we  were  authorized  to  provide  it  to 
counsel  for  Lisa  Caputo. 

Q      So,  did  he  say  the  transcript  was  produced 
by  the  RTC  or  the  summary  was? 

A      He  told  me  the  summary  had  been  created  by 
the  RTC. 

Q      And  therefore  wasn't  subject  to  the  summary 
in  Mr.  McHale's  letter? 

MR.  WITTEN:   Not  subject  to  the 
restriction. 

MR.  O'CALLAGHAN:    Thanks. 
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1  THE  WITNESS:   He  told  me  that  the  summary 

2  did  not  contain  confidential  information  of  the  type 

3  the  RTC  was  continuing  to  want  to  protect.   It  hadn't 

4  lifted  the  restriction  on  the  transcripts  yet,  and 

5  that  it  was  okay  with  the  RTC  and  Treasury  to  provide 

6  the  summary  to  counsel  since  it  didn't  contain  any 

7  confidential  information. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Did  he  tell  you  what  the  source  of  his 

10  information  was  that  there  was  an  objection? 

11  A      My  recollection  is  that  I  called 

12  Mr.  Dougherty  and  asked  him  ~  let  me  back  up  a 

13  step. 

14  Q      Actually,  if  you  could  tell  me  how  you  came 

15  first  of  all  --  how  you  came  to  receive  the  summary. 

16  Did  you  call  him  requesting  information  or  documents? 

17  A      Jane  wanted  to  provide  the  transcript, 

18  Katsanos  transcript  to  Lisa  Caputo's  lawyer  if  it 

19  could  be  done  permissibly,  and  we  talked  about  the 

20  need  to  call  Treasury  and  find  out  if  the  restriction 

21  on  the  transcript  had  been  lifted  yet.   This  was  on 

22  July  27. 

34 

1  I  called  ~  I  believe  I  tried  to  call 

2  McHale  first  and  was  unable  to  reach  him,  but  I  did 

3  reach  Mr.  Dougherty,  who  I  knew  to  work  for  McHale. 

4  I  asked  him  if  we  could  send  the  transcript  to 

5  Caputo's  lawyer. 

6  My  best  recollection  is  that  he  said  he 

7  would  check  and  call  me  back.   And  then  he  later  that 

8  day  called  me  back  and  said  that  he  had  checked  with 

9  the  RTC  and  that  the  restriction  had  not  been  lifted 

10  yet,  that  it  probably  would  be  lifted  soon,  maybe  as 

1 1  soon  as  the  next  day,  but  it  had  not  been  lifted  yet 

12  and  therefore  we  should  not  send  the  transcript.   So 

13  I  agreed  not  to. 

14  Q      Did  he  say  who  he  had  checked  with? 

15  MR.  WITTEN:    You  need  to  let  her  finish. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      I'm  sorry.    I  thought  you  were  finished, 

18  MR.  WITTEN:    I  thought  you  were  describing 

19  the  conversation. 

20  THE  WITNESS:   There  is  more  to  the 

21  conversation. 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Please  continue. 

2  A      He  then  told  me  that  the  RTC  had  prepared 

3  summaries  of  the  transcripts  and  actually  he  was 

4  surprised,  he  thought  we  had  them  already,  he  thought 

5  we  had  the  summaries  already,  and  that  the 

6  restriction  did  not  apply  to  the  summaries.    If  we 

7  wanted  to  send  a  summary  to  the  lawyer,  that  that  was 

8  permissible. 

9  He  then  either  offered  me  the  summaries  or 

10  I  asked  him  for  them;  I  don't  remember  which.    He 

1 1  agreed  to  make  copies  for  me.   Again,  my  best 

12  recollection  is  that  later  that  day  he  called  me  and 

13  said  the  copies  were  ready.    I  actually  walked  over 

14  to  Treasury  to  get  them.    I  walked  around  in  front  of 

1 5  the  White  House  and  over  to  the  gate  that  separates 

16  Treasury  from  the  White  House  and  met  him  there  and 

17  he  handed  me  an  envelope  with  the  summaries  in  them. 

18  I  then  took  them  back  to  my  office.   I  read 

19  the  Katsanos  summary.    I  didn't  read  the  others.    I 

20  compared  it  to  the  transcript  to  see  if  there  were 

21  any  inaccuracies  in  it.    I  think  I  identified  one  and 

22  made  a  handwritten  correction  on  the  summary.    I  then 


1  faxed  it  to  Lisa  Caputo's  lawyer. 

2  Q      When  you  had  the  discussion  with 

3  Mr.  Dougherty  before  you  went  over  the  pick  up  the 

4  transcripts,  when  he  told  you  that  he  had  spoken  with 

5  the  RTC,  did  he  identify  who  he  had  spoken  with  over 

6  there? 

7  A      I  don't  recall  that  he  did. 

8  Q      Did  he  explain  why  there  was  no  restriction 

9  on  the  summaries,  why  the  restriction  didn't  apply? 

10  A      My  recollection  is  that  he  said  that  the 

1 1  transcripts  contained  certain  information  that  the 

12  RTC  wanted  kept  confidential  or  nonpublic  and  that 

13  that  was  the  reason  for  the  restriction  that  had  been 

14  imposed  but  that  the  summaries  did  not  contain  that 

15  information.   They  included  some  substance  of  the 

16  transcripts  but  not  that  confidential  information. 

17  Therefore,  the  restrictions  did  not  apply  to  them. 

18  Q      Did  he  say  that  the  RTC  had  identified  or 

19  had  said  that  there  wasn't  confidential  information 

20  in  the  summaries? 

21  A      That's  what  he  led  me  to  understand. 

22  Q      How  many  summaries  did  he  send  you? 
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1  A      I  don't  remember  specifically.   It  was 

2  about  a  half  inch  stack  of  paper.   There  were  several 

3  summaries. 

4  Q      Did  it  have  a  cover  sheet  on  it? 

5  A      No. 

6  THE  WITNESS:    Can  I  take  a  two-minute 

7  break? 

8  MR.  O'CALLAGHAN:    Sure. 

9  (Recess.) 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      You  said  you  initially  tried  to  get  in 

12  touch  with  Mr.  McHale  when  you  went  to  find  out  if 

13  the  restrictions  were  lifted  on  the  transcripts;  is 

14  that  right? 

15  A      I  believe  I  did. 

16  Q      Then  you  got  in  touch  with  Mr.  Dougherty? 

17  A      Yes. 

18  Q      Had  you  spoken  to  him  before  that  time? 

19  A      I  think  I  had. 

20  Q      Do  you  remember  what  it  was  in  connection 

21  with? 

22  A      No. 


1  Q      You  also  said  that  he  represented  that  the 

2  summaries  that  he  provided  to  you  were  produced  or 

3  created  by  the  RTC? 

4  A      That's  my  recollection. 

5  Q      Did  he  identify  specifically  who  at  RTC 

6  created  the  documents,  the  summaries? 

7  A      Not  that  I  recall. 

8  Q      Did  he  identify  a  certain  department  or 

9  branch  of  RTC  that  created  the  documents? 

10  A      Not  that  I  recall. 

11  Q      I  would  like  to  show  you  a  document  which 

12  bears  the  Bates  stamp  S  002065.    I  show  it  to  you  and 

13  your  counsel.   Tell  me  when  you  have  had  a  chance  to 

14  review  it.    I  would  like  to  ask  you  just  a  couple 

15  questions  about  it. 

16  (Witness  examined  the  document.) 

17  A      Okay. 

18  Q      Have  you  seen  that  document  before? 

19  A      I  think  so,  yes.    It  looks  familiar. 

20  Q      What  is  that  document? 

21  A      I  believe  that  it  was  attached  to  McHale's 

22  July  23rd  letter  transmitting  the  transcripts. 
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1  Q      When  you  received  ~  when  the  transcripts 

2  were  transmitted  on  the  23rd,  did  they  have  any 

3  accompanying  materials  with  them? 

4  A      Other  than  cover  letter? 

5  Q      Other  than  cover  letter  and  the 

6  transcripts,  yes. 

7  A      I  don't  think  so,  no. 

8  Q      Were  any  transcript  summaries  included  in 

9  the  box  with  the  transcripts? 

10  A      No. 

11  Q      So,  your  recollection  is  that  the  document 

12  I  have  just  showed  you  came  with  the  transcripts;  is 

13  that  right?   I  just  want  to  make  sure. 

14  A      I  have  seen  this  document  attached  to 

15  McHale's  letter.   I  don't  specifically  recall  seeing 

16  it  in  the  box  with  the  transcripts. 

17  Q      There  is  some  handwriting  on  that  document, 

18  specifically  there  is  the  name  "Foreman"  on  the 

19  bottom,  which  I  believe  is  crossed  out  with  a  line 

20  under  it.    Do  you  recognize  the  writing  on  that 

21  document? 

22  A      No. 

40 

1  Q      Do  you  recognize  any  of  the  check  marks  or 

2  any  of  the  other  markings  on  the  document? 

3  A      If  you  mean  did  I  make  them,  I  don't 

4  remember  making  them.    I  can't  tell  who  did  from 

5  looking  at  them. 

6  Q      Did  anyone  else  receive  a  copy  of  the 

7  document  I  just  showed  you? 

8  A      Besides  who? 

9  Q      Other  than  you. 

10  A      I  don't  know  if  any  copies  were  made. 

1 1  Q      Let  me  describe  the  document  more  fully  for 

12  the  record.   It  is  a  one-page  document  entitled 

13  "Print  file  list"  with  the  date  7/23/94  at  3:04 

14  p.m. 

1 5  Does  that  help  refresh  your  recollection  as 

16  to  when  the  transcripts  were  delivered  or  when  you 

17  first  saw  it? 

18  A      Can  I  see  it  again? 

19  Q      Sure. 

20  A      It  seems  to  be  consistent  with  my 

21  recollection  that  we  received  the  box  of  transcripts 

22  with  this  in  it  late  afternoon  on  the  23rd. 
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1  Q      In  addition,  the  document  on  the  left-hand 

2  side  contains  a  number  of  names  that  have  cross  marks 

3  and  check  marks  through  them.    There  is  another 

4  column  in  brackets  which  says  "DIR"  which  appears  to 

5  be  directory,  then  a  date  next  to  that  and  a  time. 

6  This  appears  to  be  a  file  list  from 

7  documents  contained  in  a  hard  or  soft  drive.    Do  you 

8  know  if  you  received  any  computer  disks  or  electronic 

9  data  ft-om  the  White  House  on  the  23rd? 

10  A      You  mean  from  Treasury? 

1 1  Q      From  Treasury.   Excuse  me. 

12  A      1  don't  believe  we  did.    I  didn't  see  any. 

13  Q      The  names  that  appear  on  this  document,  do 

14  you  recognize  any  of  them? 

15  A      Yes. 

16  Q      Are  you  aware  of  what  the  list  of  names 

17  refers  to? 

18  A      I  am  not. 

19  Q      Are  the  names  listed  there,  are  any  of 

20  those  names  of  people  for  whom  you  received 

21  transcripts? 

22 A      Yes.    I  guess  -  at  least  most  of  the  names 
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1  are  the  names  of  witnesses  whose  transcripts  1 

2  reviewed  in  the  White  House,  RTC  or  Treasury.   A 

3  couple  of  names  I'm  not  positive  about.    Most  of  them 

4  I  recognize. 

5  Q      Are  these  the  same  names  of  people  whose 

6  transcript  summaries  you  received  as  well? 

7  A      1  know  I  received  the  summary  of  the 

8  Katsanos  transcript.    I  don't  know  what  other 

9  transcripts  I  received  summaries  of    1  never  looked 

10  at  the  other  summaries. 

1 1  Q      Did  you  state  earlier  that  you  also 

12  received  at  least  a  summary  ft-om  Ms.  Hanson? 

13  A      No.    We  received  a  transcript,  Ms.  Hanson's 

14  transcript.    I  didn't  know  where  we  had  gotten  that. 

15  1  think  we  got  a  copy  in  the  set  on  the  23rd,  but  we 

16  had  gotten  one  earlier  as  well. 

17  Q      I  would  like  to  show  you  a  series  of 

18  documents  which  appear  to  be  in  a  set  which  bear  the 

19  Bates  stamps  003939  through  003997.    You  and  your 

20  counsel  can  take  a  moment  to  review  those  and  let  me 

21  know  when  you  have  had  a  chance  to  properly  look  at 

22  them. 
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1  (Witness  examined  the  document.) 

2  A      Okay. 

3  Q      Just  generally,  have  you  ever  seen  the  set 

4  of  documents  before? 

5  A      Well,  the  documents  appear  to  be  summaries 

6  of  transcripts.   I  don't  specifically  recognize  them 

7  except  that  the  Katsanos  one  looks  more  or  less 

8  familiar.   They  may  be  the  summaries  I  received  from 

9  David  Dougherty,  I  just  never  looked  at  them  as  a 

10  whole  in  very  much  detail. 

1 1  Q      With  regard  to  the  stack  of  documents,  is 

12  that  about  the  relative  size  of  the  documents  you 

13  received  from  Mr.  Dougherty  on  that  day? 

14  A      This  looks  about  right. 

15  Q      Do  these  documents  resemble  in  form  and 

16  structure  the  summaries  that  you  received  from 

17  Mr.  Dougherty? 

18  A      Yes. 

19  MR.  O'CALLAGHAN:    And  also  for  the  record, 

20  I  would  like  to  note  that  the  Bates  stamps  on  these 

21  documents  bear  an  S.    These  were  produced  by  the 

22  White  House. 

44 

1  MR.  WITTEN:    I  wanted  to  clear  that  up  too, 

2  because  there  was  a  question  about  that  during  the 

3  Sherburne  deposition,  about  whether  the  White  House 

4  had  produced  them. 

5  MR.  O'CALLAGHAN:    Yes. 

6  MR.  WITTEN:    We  are  agreeing  with  each 

7  other  that  the  White  House  produced  them. 

8  MR.  O'CALLAGHAN:    In  addition,  the  index  I 

9  referred  to  earlier  also  bore  an  S  Bates  stamp.   I 

10  think  I  identified  that.    I  want  to  make  sure  that  is 

1 1  clear. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      You  are  relatively  confident  that  these  are 

14  the  type  of  summaries  that  you  received  from 

15  Mr.  Dougherty  at  Treasury? 

16  A      I  don't  have  any  reason  to  think  they  are 

17  not. 

18  Q      Are  you  aware  whether  there  is  any 

19  confidential  information,  confidential  RTC 

20  information  with  regard  to  the  criminal  referrals 

21  contained  in  any  of  these  summaries? 

22  A      I  didn't  read  any  of  the  summaries  except 
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1  the  Katsanos  one.   As  I  recall,  there  was  not  in  that 

2  one,  but  I  would  have  to  reread  it  to  be  sure. 

3  Q      Did  Mr.  Dougherty  ever  relate  to  you  that 

4  any  of  the  transcript  summaries  had  been  prepared  by 

5  the  Office  of  General  Counsel? 

6  A      At  which  organization? 

7  Q      I'm  sorry.    At  the  Department  of  Treasury. 

8  A      My  best  recollection  is  that  he  told  me  the 

9  RTC  prepared  them. 

10  Q      And  is  your  recollection  buttressed  by  the 

1 1  fact  that  you  recall  him  going  to  talk  to  people  at 

12  the  RTC  to  see  if  there  was  any  restrictions  on  the 

13  summaries? 

14  A      No.    It  is  just  my  recollection  of  the 

15  conversation. 

16  Q      But  you  also  recall  that  he  said  that  he 

17  spoke  to  people  at  the  RTC  to  get  their  approval? 

18  A      He  told  me,  the  best  I  can  recall,  that  he 

19  had  called  RTC  to  check  whether  the  restriction  on 

20  the  transcript,  Katsanos  transcript  had  been  lifted, 

21  and  they  said  it  had  not.    He  then  told  me  about  the 

22  summaries,  that  RTC  had  prepared  them  and  the 


1  restrictions  did  not  apply  to  them.   That's  my 

2  recollection  of  the  conversation. 

3  Q      I  believe  you  also  stated  earlier  that  he 

4  said  there  was  no  restriction  on  the  summaries.   Did 

5  he  state  how  he  determined  that  there  was  no 

6  restriction  on  the  summaries  specifically? 

7  A      I  don't  remember. 

8  Q      Had  he  been  in  possession  of  the  summaries 

9  so  far  as  you  know,  at  the  time  you  called  him  on  the 

10  27th? 

1 1  A      That  was  my  general  impression. 

12  Q      If  I  have  already  asked  this.  Counsel, 

13  please  let  me  know.    I  want  to  make  sure  it  is  clear 

14  for  the  record  whether  Mr.  Dougherty  ever  represented 

15  to  you  that  he  had  conferred  with  people  at  the  RTC, 

16  specifically  with  the  RTC  Inspector  General's  office, 

17  about  whether  there  was  any  confidential  information 

18  contained  in  the  transcript  summaries. 

19  A      I  don't  remember  him  telling  me  whether  he 

20  had  talked  ~  why  don't  you  ask  that  one  again. 

21  Q      Whether  or  not  he  had  told  you  that  he  had 

22  spoken  with  people  at  the  RTC  IG's  office  and  asked 
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1  them  whether  there  was  any  confidential  RTC 

2  information  contained  in  the  summaries. 

3  A      I  don't  remember  whether  he  told  me  that  he 

4  spoke  that  day  to  anyone  at  the  RTC  about  the 

5  summaries.   He  knew  about  the  summaries  and  told  me 

6  about  them.   It  is  my  recollection  he  said  the  RTC 

7  prepared  them  and  the  restrictions  do  not  apply  to 

8  them. 

9  Q      Did  he  say  that  they  had  opined  that  there 

10  wasn't  any  confidential  information  in  there,  in  the 

1 1  summaries? 

12  A      I  don't  remember  him  saying  anything  about 

13  what  the  RTC  had  said.   He  told  me  that  they  did  not 

14  contain  the  confidential  information. 

15  Q      That's  why  the  restriction  didn't  apply  to 

16  them;  is  that  correct? 

17  A      Yes. 

18  Q      So,  is  it  your  understanding  that  he  didn't 

19  confer  with  anybody  at  the  RTC  before  he  delivered 

20  the  summaries  to  you? 

21  MR.  WITTEN:   That's  not  what  she  said. 

22 BY  MR.  O'CALLAGHAN: 
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1  Q      Do  you  know  if  he  conferred  with  anybody  at 

2  the  RTC  IG  before  he  delivered  the  transcripts  to  you 

3  or  handed  them  to  you? 

4  A      The  summaries  you  mean? 

5  Q      Yes,  summaries. 

6  A      I  know  —  my  best  recollection  is  that  he 

7  conferred  with  RTC  about  whether  the  restrictions  had 

8  been  lifted.   Whether  during  that  conversation  he 

9  also  conferred  about  the  summaries  I  don't  know. 

10  Q      So,  he  didn't  tell  you  specifically  whether 

1 1  he  had  asked  with  regard  to  these  documents,  the 

12  summaries,  whether  he  had  discussed  their  release 

13  with  the  RTC  to  you? 

14  A      I  don't  recall  him  saying  that.   I  do 

15  recall  him  saying  that  it  was  okay  with  the  RTC  that 

16  they  be  released. 

17  Q      Ms.  Conaway,  during  the  course  of  this 

18  inquiry,  we  have  heard  testimony  of  a  member  of 

19  Treasury  Office  of  General  Counsel  that  the 

20  deposition  summaries  that  are  of  the  same  form  and 

21  type  and  many  identical  in  content  were  produced  by 

22  the  Office  of  General  Counsel  at  the  Department  of 
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1  Treasury.   With  me  saying  that,  does  that  change  or 

2  refresh  your  recollection  as  to  your  understanding 

3  where  these  documents  were  created? 

4  MR.  WITTEN:    Before  you  answer  that 

5  question,  and  you  may  because  I  don't  object  to  it, 

6  you  may  want  to  know  that  counsel,  because  he  thinks 

7  it  is  correct  and  not  improper,  has  attempted  to 

8  refresh  this  witness's  recollection  by  referring  to 

9  that  witness's  testimony  on  that  subject.   That's  one 

10  of  the  reasons  we  feel  that  this  whole  hearing  is  a 

1 1  sham. 

12  But  you  may  answer  the  question. 

13  THE  WITNESS:    All  I  can  testify  to  is  what 

14  I  remember.   It  has  been  over  a  year  ago.    It  was  a 

15  very  busy  period  of  time.   My  recollection  is  he  said 

16  he  told  me  they  were  created  by  the  RTC  or  at  least  I 

17  came  away  with  the  understanding  the  RTC  had  created 

18  them.    When  I  say  "them"  my  focus  is  always 

19  exclusively  on  the  Katsanos  transcript.   At  least  I 

20  understood  that  RTC  had  created  that  one. 

21  (Pause.) 

22 BY  MR.  O'CALLAGHAN: 
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1  Q      I  would  like  to  show  you  a  document  bearing 

2  Bates  stamps  S  007108  through  S  0071 12. 

3  It  is  ~  the  front  page  bears  a  fax  cover 

4  sheet.   It  is  from  the  White  House  counsel's  office. 

5  It  is  dated  7/27/94.    It  is  to  Bill  Taylor  from 

6  Sharon  Conaway.   Pages  covered  is  four.    There  is  a 

7  note  which  reads  "RTC  will  not  release  transcripts 

8  before  tomorrow,  but  I  am  able  to  send  this  IG 

9  summary  for  you  and  Pat  to  see,  but  not  public." 

10  Following  the  cover  page  appears  to  be 

1 1  "deposition  summary,  Steve  Katsanos"  and  there  is  a 

12  handwritten  note  which  appears  at  the  end  which  I 

13  will  ask  you  to  identify.    Here  is  the  document. 

14  (Witness  examined  the  document.) 

15  A      Yes. 

16  Q      Actually,  I  will  direct  the  questions  to 

1 7  the  pages  7 1 08  through  7111. 

1 8  A      Okay. 

19  Q      That  appears  to  be  a  single  document.   Have 

20  you  seen  this  document  before? 

21  A      Yes. 

22  Q      When  did  you  first  see  it? 
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1  A      Pages  7 1 09  to  111  is  the  summary  of  the 

2  Katsanos  transcript  that  I  received  from  David 

3  Dougherty,  including  some  handwritten  notes  of  mine. 

4  I  prepared  the  cover  page.   This  was  all  on  July 

5  27th. 

6  Q      Is  this  the  deposition  summary  which  you 

7  referred  to  earlier  that  you  received? 

8  A      From  David  Dougherty? 

9  Q      Correct. 

10  A      Yes. 

11  Q      At  any  time  after  you  sent  this,  did  you 

12  develop  any  concerns  about  the  fact  that  you  had  sent 

13  it  to  Mr.  Taylor? 

14  A      Yes.   After  I  sent  the  fax,  I  told  Jane 

15  Sherburne  that  1  had  sent  it  ~  where  I  had  gotten  it 

16  and  that  I  had  sent  it.    She  was  familiar  with  the 

17  fact  these  summaries  existed  and  made  a  comment, 

1 8  something  that  we  had  not  planned  to  get  the 

19  summaries.   1  have  a  somewhat  vague  recollection  of 

20  calling  Mr.  Taylor's  office  and  asking  them  not  to 

21  use  the  summary  after  all,  basically  out  of  an 

22  abundance  of  caution. 


1  Q      When  did  that  call  occur? 

2  A      I  believe  it  was  the  evening  of  the  27th. 

3  Q      Was  there  any  specific  reason  why  you  asked 

4  him  not  to  use  the  summary? 

5  A      Simply  because  Jane  had  said  we  hadn't 

6  intended  to  get  them  and  we  were  very  sensitive  to 

7  appearances  and  thought  that  might  be  best. 

8  Q      Was  there  any  specific  significance  to  the 

9  fact  that  you  hadn't  intended  to  get  them  and  why  you 

10  were  hesitant  to  share  them? 

11  A      I  didn't  know  why  she  had  not  intended  to 

12  get  them.    She  didn't  share  that  with  me. 

13  Q      I'm  trying  to  understand  ~  you  cited  as 

14  one  of  the  reasons  for  not  wanting  to  share  them  was 

15  the  fact  that  you  hadn't  intended  to  get  them.   I  am 

16  trying  to  understand  how  the  intent  not  to  get  them 

17  affected  the  decision  not  to  ~  to  ask  them  not  to 

18  share  them. 

19  A      Well,  someone  above  my  level,  Jane  or 

20  someone,  had  decided  they  didn't  want  them.   I  had 

21  gotten  them,  and  I  guess  I  wanted  to  correct  that  to 

22  the  extent  I  could.    It  wasn't  based  on  a  concern  of 
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1  the  substance  of  it.    It  was  just  the  form. 

2  Q      Did  they  say  why  they  didn't  want  to  use 

3  them? 

4  A      No. 

5  MS.  BERNSTEIN:   Not  use  what? 

6  THE  WITNESS:   The  summaries. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Was  there  any  specific  reason  why  there  was 

9  a  concern  about  appearances? 

10  MR.  WITTEN:   Are  you  asking  whether  Jane 

1 1  expressed  such  a  reason  to  Sharon  or  whether  Sharon 

12  had  heard  such  a  reason  from  Jane's  remarks  or 

13  whether  Sharon  had  concerns  about  appearances  for 

14  reasons  that  may  or  may  not  have  related  to  the 

15  specific  conversation  she  was  having  with  Jane? 

16  MR.  O'CALLAGHAN:    I  was  just  asking  about 

17  the  basis  of  your  comment  earlier  about  there  were 

18  concerns  about  appearances  that  were  articulated  and 

19  what  the  basis  of  that  was. 

20  MR.  WITTEN:    Thanks. 

21  THE  WITNESS:    I  had  an  understanding  that  I 

22  and  I  think  all  of  us  were  trying  very  hard  to 
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1  conduct  the  investigation  in  a  correct  way.   There 

2  was  a  restriction  on  the  transcripts  themselves  and 

3  while  sending  the  summary  had  been  expressly 

4  authorized  by  Treasury,  I  had  a  concern  that  it  might 

5  create  a  negative  appearance. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      To  whom? 

8  A      Anyone  who  might  be  in  a  position  to 

9  criticize  the  conduct  of  the  investigation. 

10  Q      At  that  date,  had  there  been  any  criticism 

1 1  of  the  investigation? 

12  A      Not  that  I  specifically  recall. 

13  Q      When  you  say  the  use  of  the  summaries  was 

14  expressly  authorized  by  Treasury,  what  authorization 

1 5  are  you  referring  to? 

16  A      To  Mr.  Dougherty's  telling  me  that  use  of 

17  the  transcripts  was  authorized  ~  of  the  summaries,  I 

18  mean,  not  of  the  transcripts. 

19  Q      I  would  like  to  direct  your  attention  to 

20  0071 12,  which  is  a  handwritten  note.    Do  you 

21  recognize  the  handwriting  on  that? 

22  A      It  is  my  handwriting. 
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1  Q      When  did  you  write  this  note? 

2  A      I  can't  be  positive  of  that.    I  believe  it 

3  was  sometime  after  July  27th. 

4  Q      Was  it  within  a  week,  a  month,  six  weeks? 

5  A      My  best  recollection  is  that  it  was  shortly 

6  before  or  in  connection  with  the  preparation  of  a 

7  response  to  an  inquiry  we  had  gotten  from  a 

8  Congressman  or  Senator  about  the  use  of  the 

9  transcripts.   I  think  it  was  early  August. 

10  Q      Had  someone  posed  questions  to  you  about 

1 1  the  issue  of  whether  the  White  House  could  provide 

12  transcripts  to  witnesses? 

13  A      I  have  --  again,  all  of  this  is  a  long  time 

14  ago.   A  lot  was  happening  at  once.    1  have  a  general 

15  recollection  that  Jane  asked  me  at  one  point  whether 

16  I  had  given  or  shown  a  transcript,  a  Treasury  IG 

17  transcript  to  any  witness,  and  I  said  no.    I  remember 

18  that  I  orally  reminded  her  about  sending  the 

19  summary.   I  think  I  also  wrote  this  note  at  some 

20  point  in  the  same  general  time  period. 

21  Q      When  you  said  you  orally  reminded  her  about 

22  the  summary,  had  you  told  her  about  that  before? 


1  A      I  told  her  about  the  summary  the  night  of 

2  the  27th. 

3  Q      What  is  your  recollection  of  that 

4  conversation? 

5  MR.  WITTEN:    She  has  already  testified  to 

6  that. 

7  MR.  O'CALLAGHAN:    I  don't  think  she  has. 

8  THE  WITNESS:   Yes,  we  talked  about  that 

9  before. 

10  MR.  WITTEN:    You  can  do  it  again. 

1 1  THE  WITNESS:    My  general  recollection  is  I 

12  told  her  about  the  summaries  ~  I  told  her  about 

13  getting  the  summaries  and  sending  the  Katsanos 

14  summary,  and  she  said  that  she  knew  about  the 

15  summaries  and  hadn't  wanted  to  get  them. 

16  I  also  know,  having  had  my  recollection 

17  refreshed,  that  I  wrote  a  memo  on  the  same  subject  to 

18  her  that  is  dated  July  27th. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Did  you  deliver  the  memo  you  wrote  on  the 

21  27th  to  her? 

22  A      I  don't  specifically  remember  writing  it. 
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1  I  don't  know  how  I  gave  it  to  her,  whether  I  left  it 

2  for  her  in  her  office  or  handed  it  to  her.    More 

3  likely  I  would  have  left  it  for  her. 

4  Q      I  would  like  to  have  you  refer  specifically 

5  to  007112. 

6  A      Yes. 

7  Q      I  will  read  it  briefly  into  the  record. 

8  "Jane,  RE:    Issue  of  whether  we  gave  IG  transcripts 

9  to  witnesses,  please  recall  that  I  faxed  a  three-page 

10  summary"  --  it  looks  like  there  is  underlining  under 

1 1  there  --  "of  the  Katsanos  transcript  to  Caputo's 

12  lawyer.   I  do  not  believe  the  lawyer  showed  it  to 

13  Caputo,  but  do  not  know  for  sure.    We  should 

14  discuss?"   And  it  is  signed  "S." 

15  First  of  all  -  who  is  Caputo? 

16  A      Lisa  Caputo. 

17  Q      Who  is  she? 

18  A      She  was  an  employee,  I  think  she  still  is, 

19  of  the  White  House. 

20  Q      She  was  one  of  the  witnesses  during  the  IG 

21  depositions? 

22 A      I  don't  believe  that  the  IG  deposed  her. 
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1  She  testified  on  the  panel  of  White  House  witnesses 

2  before  the  House.    I  don't  believe  she  testified 

3  before  the  Senate. 

4  Q      What  was  her  position  at  the  time? 

5  A      I  believe  she  was  Hillary  Clinton's  press 

6  secretary,  but  I'm  not  positive  of  that. 

7  Q      The  next  part  reads  "do  not  believe  the 

8  lawyer  showed  it  to  Caputo  but  do  not  know  for 

9  sure."   What  was  your  basis  for  believing  that  the  ~ 

10  for  thinking  that  the  lawyer  might  not  have  shown  the 

1 1  summary  to  Caputo? 

12  A      As  1  testified  earlier,  I  called  Lisa 

13  Caputo's  lawyer,  I  believe  it  was  the  evening  of  the 

14  27th,  after  I  had  sent  the  fax  and  after  1  had  the 

15  conversation  with  Jane. 

16  Q      That's  Bill  Taylor;  right? 

17  A      I  don't  believe  I  ever  spoke  to  Bill 

18  Taylor.    I  think  I  spoke  to  an  associate  of  his,  a 

19  female.    I  told  her  that  we  preferred  they  didn't  use 

20  the  summary  with  Ms.  Caputo.    1  remember  her  telling 

21  me  that  they  hadn't  and  that  they  didn't  intend  to. 

22  MR.  WITTEN:    "Hadn't"  is  what  you  said? 
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1  THE  WITNESS:    Hadn't  and  did  not  intend 

2  to. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Did  she  give  you  a  reason  why  they  hadn't 

5  used  it? 

6  A      No. 

7  Q      You  said  "but  do  not  know  for  sure."   Why 

8  did  you  say  that  or  write  that? 

9  A      I  didn't  have  any  way  of  knowing  what  the 

10  lawyers  actually  had  done  with  it. 

1 1  Q      Then  the  next  line  says  "we  should 

12  discuss?" 

13  Did  you  have  a  discussion  after  you  gave 

14  her  this  note? 

15  A      I  don't  recall. 

16  MR.  WITTEN:    I  don't  think  she  testified 

17  that  she  actually  gave  the  note  to  her. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Did  you  give  this  note  to  Ms.  Sherburne? 

20  A      My  recollection  is  1  left  this  note  on  her 

21  chair.   That  would  have  been  my  normal  practice. 
22 Q      After  you  wrote  the  note  and  put  it  on  her 

1  chair,  did  you  have  any  discussions  of  this  subject? 

2  A      1  don't  recall.   1  do  recall  that  1  had  a 

3  discussion  with  her  about  sending  the  summary 

4  sometime  in  that  early  August  time  period.   I  don't 

5  remember  whether  that  discussion  came  before  or  after 

6  1  wrote  this  memo. 

7  Q      I  would  like  to  show  you  a  document  Bates 

8  stamped  007913.    It  is  a  one-page  document  that  reads 

9  "privileged  and  confidential  attorney  work  product. 
Draft  July  27,  1994."    It  is  a  three-paragraph  note 

1 1  addressed  to  Jane. 

12  (Witness  examined  the  document.) 

13  Let  me  know  when  you  have  had  a  chance  to 

14  review  it. 

15  A      Okay. 

16  Q      Have  you  seen  this  document  before? 

17  A      Yes. 

18  Q      What  is  this  document? 

19  A      I  think  it  must  be  a  memorandum  that  I 

20  prepared.   I  don't  really  remember  preparing  it,  but 

21  it  looks  like  mine. 

22  Q      It  is  dated  July  27th;  is  that  right? 
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1  A      Yes. 

2  Q      Is  it  possible  this  was  the  memo  you 

3  prepared  for  Ms.  Sherburne  on  the  27th  with  regard  to 

4  giving  Ms.  Caputo's  attorney  copies  of  the  Katsanos 

5  transcript? 

6  A      Katsanos  summary. 

7  Q      Yes,  excuse  me. 

8  A      This  was  the  document  I  was  referring  to, 

9  yes. 

10  Q      1  would  like  to  direct  your  attention  to 

1 1  the  second  paragraph.   Could  you  read  that  into  the 

12  record,  please. 

13  A      It  starts  with  a  "2"  in  parentheses. 

14  "David  Dougherty  at  Treasury  told  me  the  RTC  has  not 

15  yet  agreed  to  release  its  transcripts,  but  may  do  so 

16  tomorrow.    He  said  they  seemed  very  touchy  about  the 

17  transcripts  and  expressed  to  him  some  dismay  that 

18  Treasury  had  given  them  to  the  White  House.   RTC's 

19  concern  is  that  it  does  not  want  nonpublic 

20  information  released  that  could  impair  its 

21  investigations.   He  stressed  that  it  is  important 

22  that  nothing  in  the  transcripts  be  made  public,  at 
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1  least  with  attribution,  until  they  are  released.   I 

2  told  him  we  understood  that." 

3  Q      The  sentence  that  said  nothing  in  the 

4  transcripts  should  be  made  public,  at  least  with 

5  attribution,  what  was  your  understanding  of  his 

6  sentiments  to  that  effect? 

7  A      I  don't  remember. 

8  Q      Do  you  recall  if  Ms.  Sherburne  had  a 

9  reaction  to  the  memo  you  prepared  on  July  27th? 

10  A      I  don't  remember. 

11  Q      Do  you  remember  if  she  had  any  kind  of 

12  reply  or  reaction  to  it  at  all? 

13  A      No. 

14  Q      Did  you  discuss  the  transmittal  of  the 

1 5  Katsanos  summary  with  anyone  other  than 

16  Ms.  Sherburne? 

17  MR.  WITTEN:    Time  frame? 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Through  August  5th,  1994. 

20  A      I  don't  recall  that  I  did. 

21  Q      Did  you  send  copies  of  transcript  summaries 

22  to  anyone  else? 
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1  A      No. 

2  Q      Were  they  distributed  to  anyone  else  in  the 

3  White  House? 

4  A      No. 

5  Q      Did  you  maintain  the  transcript  summaries 

6  after  you  received  them  for  a  period  of  time? 

7  A      I  kept  them  either  in  my  office  or  in  the 

8  locked  cabinet  in  Jane's  office.   Both  our  offices 

9  also  had  locks. 

10  Q      Did  you  ever  return  them  to  the  Department 

1 1  of  Treasury  at  any  time? 

12  A      No. 

13  Q      Did  anyone  at  Treasury  ever  express  any 

14  concern  to  you  about  the  fact  that  they  had 

15  transmitted  the  summaries  to  the  White  House? 

16  A      No. 

17  Q      Do  you  know  whether  anyone  at  the  RTC  IG's 

1 8  office  was  informed  that  you  had  received  these 

19  summaries? 

20  A      I  don't  know. 

21  Q      I  would  like  to  show  you  a  document  bearing 

22  Bates  stamp  S  010712.    Please  take  a  look  at  that. 


64 


1  (Witness  examined  the  document.) 

2  A      Okay. 

3  Q      For  the  record,  the  document  I  just 

4  described  is  a  one-page  document,  it  appears  to  be  a 

5  fax  cover  sheet  that  says  "the  White  House"  and  then 

6  "counsel's  office"  under  it.    It  has  a  rather  large 

7  picture  of  the  White  House  on  it.    On  the  document  it 

8  is  dated  7/18/94,  and -- 

9  MR.  SACHS:    It  is  almost  bigger  than  Al 

10  D'Amato's  press  statement. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  O'CALLAGHAN: 

13  Q      It  is  dated  7/18/94  and  it  is  I  believe 

14  directed  to  Ed  Dennis  from  Jane  Sherburne.   I  believe 

15  the  coverage  says  "4"  and  then  says  "deliver  ASAP." 

16  Have  you  seen  this  document  before? 

17  A      No. 

18  Q      Do  you  know  if  any  materials  were  faxed  by 

19  Ms.  Sherburne  to  Ed  Dennis  on  the  18th  of  July  1994? 

20  A      I  don't  know. 

21  Q      Do  you  recognize  the  handwriting  on  this 

22  document? 
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1  A      It  looks  like  it  might  be  Jane's,  but  I 

2  can't  tell  for  sure. 

3  Q      Is  it  your  handwriting? 

4  A      No. 

5  Q      Did  the  White  House  counsel's  office  before 

6  July  29th  --  before  July  30th,  1994,  did  the  White 

7  House  counsel's  office  ever  receive  any  drafts  of  the 

8  Inspector  General's  report? 

9  A      I  don't  know. 

10  MR.  WITTEN:    Does  that  mean  not  to  your 

1 1  knowledge? 

12  THE  WITNESS:    Not  to  my  knowledge,  that 

13  too. 

14  BY  MR.  O'CALLAGHAN: 

1 5  Q      The  next  question  is  have  you  ever  heard 

16  that  copies  of  the  draft  report  were  delivered  to  the 

17  White  House? 

18  A      No. 

19  Q      Are  you  aware  whether  anyone  else  at  the 

20  White  House  caused  summaries  of  transcripts  to  be 

21  delivered  to  anyone? 

22 A      To  my  knowledge,  they  did  not. 
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1  Q      Do  you  have  knowledge  that  they  were  not 

2  delivered  to  anyone  outside  the  White  House? 

3  A      That  what?   Summaries? 

4  Q      Correct. 

5  A      I  am  pretty  dam  sure  they  were  not.    They 

6  were  in  my  custody,  and  I  didn't  deliver  them  to 

7  anyone  else. 

8  MR.  O'CALLAGHAN:    I  have  no  further 

9  questions  at  this  time. 

10  MR.  SCHAUER:    I  just  have  one  or  two. 

1 1  Do  you  want  to  take  a  break? 

12  THE  WITNESS:    Yes. 

13  (Recess.) 

14  MR.  WITTEN:    The  witness  wanted  to  amplify 

15  one  answer  she  had  given.    Before  when  you  followed 

16  up  on  part  of  her  answer,  she  didn't  get  around  to 

17  giving  you  the  other  part  of  it. 

18  MR.  O'CALLAGHAN:    Certainly.    Please  do. 

19  THE  WITNESS:    You  had  asked  whether  I  ever 

20  transmitted  the  substance  of  a  transcript  to  a 

21  witness,  and  I  said  no,  with  the  exception  of  the 

22  summary,  sending  the  summary.   There  was  another  part 
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1  to  that  that  just  didn't  come  out. 

2  As  best  I  can  recall,  again,  while  I  was 

3  waiting  to  get  the  summary  from  Mr.  Dougherty  after 

4  he  had  told  me  he  would  provide  it  to  me  and  I  could 

5  send  it,  I  have  a  recollection  of  calling  Lisa 

6  Caputo's  lawyer,  again,  I  think  it  was  the  associate 

7  to  Bill  Taylor,  and  telling  her  that  the  summary  was 

8  available  and  I  would  be  sending  it  and  that 

9  Mr.  Katsanos  had  only  mentioned  one  contact  with  Lisa 

10  Caputo.   As  far  as  I  can  recall,  that's  all  I  told 

1 1  her  about  the  transcript,  and  I  expected  that 

12  information  to  be  in  the  summary. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      You  didn't  have  any  substantive  discussion 

1 5  about  the  contents  of  the  transcript,  though,  in  that 

16  conversation,  did  you? 

17  A      No,  except  that  it  only  referred  to  one 

1 8  contact  between  Katsanos  and  Caputo. 

19  MR.  O'CALLAGHAN:    Okay.   Thank  you, 

20  Ms.  Conaway. 

21  MR.  WITTEN:    We  just  wanted  it  to  be 

22  complete. 
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1  MR.  O'CALLAGHAN:    I  appreciate  it.   Thank 

2  you. 

3  EXAMFNATION 

4  BY  MR.  SCHAUER: 

5  Q      When  was  the  first  time  you  spoke  with 

6  either  Mr.  Taylor  or  his  associate?  I  guess  you 

7  can't  recall  her  name. 

8  MR.  WITTEN:    I  think  it  is  Leslie  Burger. 

9  THE  WITNESS:    I  think  it  was  on  the  27th, 

10  during  the  conversations  I  have  related. 

1 1  BY  MR.  SCHAUER: 

12  Q      Did  anyone  direct  you  that  you  should 

13  provide  this  summary  to  Mr.  Taylor's  office? 

14  A      You  mean  anyone  in  the  White  House? 

15  Q      Anyone. 

16  A      No.   Jane  had  directed  me  to  provide  the 

17  transcript  itself  if  the  restriction  had  been  lifted, 

1 8  but  no  one  specifically  directed  me  to  provide  the 

19  summary. 

20  Q      And  in  the  course  of  the  conversation, 

21  Mr.  Taylor's  associate,  Leslie  Burger  ~ 

22  A      I  don't  remember  that  name  either.   It  was 
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1  a  woman  in  Mr.  Taylor's  office. 

2  MR.  WITTEN:    We  will  stipulate  to  call  her 

3  Leslie  Burger,  whether  or  not  that  was  her  name. 

4  BY  MR.  SCHAUER: 

5  Q      She  simply  requested  that  you  provide  the 

6  transcript  or  whatever  information  you  could 

7  provide? 

8  A      She  did  not  request  I  provide  it.    I  called 

9  her  to  let  her  know  I  would  be  sending  it,  my 

10  recollection  is. 

11  Q      I  think  you  testified  at  that  point  that 

12  you  had  a  copy  of  the  transcript  because  you  looked 

13  at  the  transcript  when  you  got  the  summary? 

14  A      Yes.    1  received  the  transcript  among  the 

15  documents  that  Treasury  provided  on  July  23rd. 

16  Q      Just  to  be  clear  on  what  your  thoughts  were 

17  at  that  time,  you  decided  not  to  send  the  transcript 

18  because  your  understanding  was  that  Treasury  still 

19  had  an  injunction  about  sending  those  to  witnesses  or 

20  counsel  for  witnesses? 

21  A      My  understanding  was  that  RTC  and/or 

22  Treasury  still  wanted  the  restriction  to  apply, 


1  right,  so  I  didn't  send  it. 

2  Q      And  your  understanding  was  formed  based  on 

3  your  conversation  with  Mr.  Dougherty? 

4  A      Yes. 

5  Q      Did  you  have  conversations  with  anyone  else 

6  in  the  Treasury  OG's  office  about  this  restriction  at 

7  that  point? 

8  A      No. 

9  MR.  WITTEN:   You  may  have  misspoken.    I 

10  think  you  said  the  Treasury  OG's  office.   Did  you 

1 1  mean  general  counsel? 

12  BY  MR.  SCHAUER: 

13  Q      General  counsel. 

14  A      No,  I  did  not. 

15  Q      Did  you  have  occasion  to  speak  to 

1 6  Mr.  Dougherty  after  you  had  faxed  the  Katsanos 

17  summary  to  Mr.  Taylor's  office? 

18  A      I  don't  remember  ever  speaking  to  him 

19  again,  but  I'm  not  sure. 

20  Q      When  you  spoke  to  Mr.  Dougherty,  in  the 

21  course  of  that  conversation  did  you  get  the  sense 

22  that  Mr.  Dougherty  considered  this  to  be  a 
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1  significant  event,  his  providing  these  summaries  to 

2  you? 

3  A      I  recall  my  memo  of  July  27th  reflects  that 

4  he  was  surprised  we  didn't  already  have  them.    So, 

5  no,  it  did  not  seem  like  a  big  deal  in  his  mind  to  be 

6  giving  them  to  me. 

7  Q      So,  it  wouldn't  surprise  you  if  he  forgot 

8  about  that  conversation  if  asked  about  it? 

9  A      It  wouldn't  surprise  me  one  way  or  the 
other.    1  didn't  know  him  that  well. 

MR.  SCHAUER:    That's  really  all  1  have. 

EXAMINATION 
BY  MR.  O'CALLAGHAN: 
Q      I  have  a  couple  of  follow-ups. 

Were  the  transcripts  that  the  White  House 
received  from  the  Treasury  on  the  23rd  ever  released 
to  the  witnesses  or  counsel  for  the  witnesses? 
A      Not  to  my  knowledge. 
Q      Was  there  a  meeting  with  counsel  for  the 
witnesses  on  Sunday,  July  24th,  counsel  for  the  White 
House  witnesses? 
A      Yes. 


1  Q      Were  the  transcripts  provided  during  that 

2  meeting  to  counsel  to  the  White  House  witnesses? 

3  A      I  don't  know  what  happened  at  that 

4  meeting. 

5  Q      Did  you  attend  it? 

6  A      I  believe  I  was  there  for  about  the  first 

7  five  minutes,  but  1  did  not  attend  the  balance  of  the 

8  meeting. 
Q      Did  you  help  prepare  for  it? 
A      No. 
Q      Do  you  know  what  materials  were  used  in 

connection  with  that  meeting? 

A      No. 

Q      Do  you  know  if  transcripts  were  used  in 
that  meeting? 

A      1  don't  know. 

Q      Do  you  know  if  summaries  of  transcripts 
were  used  in  that  meeting? 

A      I  wasn't  at  the  meeting,  but  obviously  1 
would  have  a  ~  I  didn't  have  the  summaries  at  that 
time.   I  didn't  get  them  until  the  27th. 

Q      Just  so  we  are  clear,  you  are  absolutely 
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1  certain  you  didn't  receive  summaries  on  the  23rd 

2  either? 

3  A      I'm  sure  of  that. 

4  Q      Positive? 

5  A      Yes. 

6  Q      You  earlier  said  that  you  asked  to  see  if 

7  the  restriction  had  been  lifted  on  the  27th  with 

8  regard  to  the  transcripts  when  you  talked  to 

9  Mr.  Dougherty;  is  that  right? 

10  A      Yes. 

1 1  Q      Was  the  restriction  ever  lifted? 

12  A      I  believe  it  was. 

13  Q      And  when  was  it  lifted? 

14  A      I  don't  know  the  specifics  of  that.    I  do 

1 5  know  that  the  transcripts  were  provided  as 

16  attachments  to  OGE's  report  the  following  weekend  in 

17  redacted  form. 

18  Q      In  redacted  form? 

19  A      Yes.   I  don't  know  what  other  events  might 

20  have  occurred  that  would  constitute  lifting  of  the 

21  restriction. 

22 Q      Are  you  aware  of  any  formal  lifting  of  the 
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1  restriction  that  occurred? 

2  A      I  think  the  answer  I  just  gave  is  the  best 

3  I  can  do. 

4  Q      You  can  say  yes  or  no. 

5  A      I'm  not  sure  what  you  mean  by  "formal." 

6  Q      Did  the  White  House  receive  formal 

7  notification,  either  written  or  oral,  that  the 

8  Treasury  had  lifted  the  restriction  on  the 

9  transcripts? 

10  A      No. 

11  Q      I  promise  you  1  just  have  a  couple  more. 

12  MR.  SACHS:    I  was  about  to  withdraw  my 

13  compliment. 

14  (Discussion  off  the  record.) 

15  BY  MR.  O'CALLAGHAN: 

16  Q      How  many  different  conversations  did  you 

17  have  with  Mr.  Dougherty? 

18  MR.  WITTEN:   On  July  27th? 

19  BY  MR.  O'CALLAGHAN: 

20  Q      First  of  all,  why  don't  we  just  talk  about 

21  conversations  with  regard  to  the  summaries  and 

22  transcripts  in  or  around  July  27th. 
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1  A      The  only  time  I  recall  discussing  summaries 

2  or  transcripts  with  Mr.  Dougherty  was  on  July  27th. 

3  My  memory  of  the  sequence  of  events  is  somewhat 

4  hazy.   I  know  I  had  at  least  one  telephone 

5  conversation  with  him,  and  I  know  that  I  met  him  in 

6  person  to  pick  up  the  transcripts.    I  think  I  might 

7  have  had  a  series  of  conversations  with  him  in  the 

8  course  of  determining  whether  the  restrictions  were 
lifted  and  when  the  summaries  were  ready  for  pickup 
and  so  forth,  but  I  don't  remember  exactly  how  many 
there  were. 

Q      Do  you  think  there  was  more  than  one 
conversation? 

A      Telephone  conversation? 

Q      Correct. 

A      I  think  so. 

Q      Did  you  have  a  separate  conversation  about 
setting  up  pickup  of  the  summaries? 

A      I  must  have  found  out  they  were  ready  so  I 
could  go  over  and  pick  them  up.   On  that,  I  think 
that  we  had  a  conversation  where  he  called  and  said 
they  were  ready. 


1  Q      How  much  time  transpired  between  the  time 

2  he  said  he  could  have  the  transcripts  for  you  and  he 

3  told  you  you  could  pick  them  up? 

4  MS.  BERNSTEIN:    Summaries. 

5  THE  WITNESS:    Summaries,  yes.    I  don't 

6  specifically  recall.   It  wasn't  more  than  a  couple  of 

7  hours. 

8  BY  MR.  O'CALLAGHAN: 
Q      But  it  wasn't  like  five  or  10  minutes? 
A      I  don't  think  so,  but  I  don't  specifically 

recall. 

Q      Did  he  physically  hand  over  the  summaries 
to  you?   Was  he  the  person  who  gave  them  to  you? 
A      Yes. 

Q      You  have  a  specific  recollection  of  that? 
A      Yes. 

MR.  O'CALLAGHAN:    I  have  no  further 
questions. 

Before  we  go  off  the  record,  would  counsel 
like  to  clarify  anything  or  ask  any  clarifying 
questions? 

MR.  WITTEN:   No. 
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1  MR.  SACHS:    No. 

2  (Whereupon,  at  8:08  p.m.,  the  deposition 

3  was  concluded.) 
4 

5  

6  SHARON  E.  CONAWAY 

7 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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DEPOSITION  OF  W.  DENNIS  AIKEN 
IN  RE:  S.  RES.  120 


THURSDAY,  NOVEMBER  9,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Telephone  deposition  of  W.  DENNIS  AIKEN,  called  for 
examination  pursuant  to  notice  of  deposition,  at  1:10  p.m.  in  Room 
534  of  the  Dirksen  Senate  Office  Building,  before  BRENDA  M. 
SMONSKEY,  a  Notary  Public  within  and  for  the  District  of  Colum- 
bia, when  were  present: 


VIET  D.  DINH,  Esq. 

Majority  Associate  Special  Counsel 

ANDREW  M.  SCHAUER,  Esq. 

Minority  Assistant  Special  Counsel 

U.S.  Senate 
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534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 
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1  PROCEEDINGS 

2  Whereupon, 

3  W.  DENNIS  AIKEN 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  DINH: 

8  Q      Mr.  Aiken,  my  name  is  Viet  Dinh.    I  am  with 
the  Majority  staff  of  the  Senate  Whitewater 
Committee.   This  deposition  is  conducted  pursuant  to 
Senate  Resolution  120.    The  resolution  establishes  a 
Special  Committee  administered  by  the  Banking 
Committee  of  the  Senate  to  conduct  an  investigation 
involving  Whitewater  Development  Corporation,  Madison 
Guaranty  Savings  &  Loan  Association  and  related 
matters. 

Section  1(b)(2)(c)  of  Senate  Resolution  120 
authorizes  investigation  and  public  hearings  into 
whether  the  Department  of  Justice  has  improperly 
handled  RTC  criminal  referrals  relating  to  Madison 
Guaranty  Savings  &  Loan  Association  or  Whitewater 

Development  Corporation,  and  this  will  be  the  focus 

4 

1  of  today's  short  deposition. 

2  I  will  ask  a  series  of  questions  and  ask 

3  you  to  testify  to  those  under  oath.    If  you  don't 

4  understand  a  question,  please  let  me  know.    I  will 

5  rephrase  it.    If  you  need  a  break,  let  me  know. 

6  The  stenographer  who  is  here  will  prepare  a 

7  record  of  questions  and  answers.   The  transcript  will 

8  be  treated  as  committee  confidential  until  the 
commencement  of  the  hearings. 

Prior  to  the  hearings  you  will  receive  a 
letter  from  the  committee  telling  you  you  may  come  to 
the  Senate  to  review  a  transcript  of  your  deposition 
and  make  note  of  any  corrections  to  transcription  on 
an  errata  sheet. 

You  may  be  represented  by  counsel,  and  as  I 
see  it,  Ms.  Simonton  from  the  General  Counsel's 
Office  of  the  FBI  is  here.   Objections  to  the  form  of 
the  question  will  be  noted  for  the  record  and  counsel 
may  object  on  grounds  of  privilege  and  relevance. 

And  I  should  note  for  the  record  that 
Mr.  Aiken  is  participating  in  this  deposition  via 
telephone,  on  his  way  to  Newport,  he  advises  us. 
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1  State  your  name  for  the  record,  please. 

2  AW.  Dennis  Aiken,  A-i-k-e-n. 
3 

4 

5  Q      What  is  your  present  position? 

6  A      I  am  a  special  agent  for  the  FBI  in 

7  Providence,  Rhode  Island. 

8  Q      What  was  your  position  in  1992? 

9  A      I  was  ~  well,  from  April  '92  through  the 

10  end  of  '92,  I  was  the  unit  chief  of  the  public 

1 1  corruption  unit  at  FBI  headquarters. 

12  Q      Based  here  in  Washington,  D.C.? 

13  A      That's  correct. 

14  Q      In  your  position  as  unit  chief  of  the 

15  public  corruption  unit,  did  you  come  to  be  aware  of 

16  any  inquiry  or  information  regarding  any  allegation 

17  about  William  Clinton  or  Hillary  Rodham  Clinton? 

18  A      What  was  the  first  name?  William 

19  something? 

20  Q      Bill  Clinton  or  Hillary  Rodham  Clinton. 

21  A      You  will  have  to  ask  that  question  again. 

22  That  is  a  fairly  general  question. 

1  Q      I'm  sorry.    In  September  of  1992,  did  you 

2  have  any  knowledge  of  any  information  or  allegations 

3  against  Hillary  Clinton  or  Bill  Clinton? 

4  A      Any  allegations? 

5  MS.  SIMONTON:    Can  we  focus  this  a  little 

6  more  narrowly.    I  think  as  you  have  heard  before, 

7  there  are  frequently  numerous  allegations  and  rumors 

8  floating  around  about  various  things.    If  we  could 

9  perhaps  focus  it  to  whether  he  received  any  inquiries 

10  from  DOJ,  it  might  be  a  little  bit  easier  and  then  I 

1 1  won't  have  to  go  on  to  a  private  phone  to  discuss 

12  what  if  any  rumors,  allegations  or  innuendos  may  have 

13  been  floating  around  in  general. 

14  MR.  DINH:    That  would  be  fine. 

15  BY  MR.  DFNH: 

16  Q      Did  you  receive  any  inquiry  from  the  main 

17  Department  of  Justice  regarding  Bill  Clinton  or 

18  Hillary  Rodham  Clinton? 

19  A      Not  that  I  recall.   I  basically  don't 

20  remember. 

21  Q      You  don't  remember  any  such  inquiry? 

22  A      I  don't  remember  it.    I  mean,  I'm  not 
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1  saying  it  didn't  happen  and  I'm  not  saying  that  it 

2  did.    I  am  just  saying  that  I  don't  remember  in  that 

3  time  frame. 

4  Q      Outside  of  this  time  frame,  outside  of 

5  September  1992,  did  you  receive  any  inquiry  from  the 

6  main  Department  of  Justice  with  respect  to  Bill 

7  Clinton  or  Hillary  Rodham  Clinton? 

8  A      That's  a  very  broad  question,  and  I  tell 

9  you  what  the  situation  is.    I  had  a  regular  liaison 

10  relationship  with  the  public  integrity  section  of  the 

1 1  Department  of  Justice.   It  was  not  unusual  for  me  to 

12  get  a  call  to  see  if  we  had  heard  something,  if  we 

13  had  anything  on  something  or  whatever.   So  to  sit 

14  here  and  tell  you  that  I  didn't,  I  couldn't  tell  you 

15  that.   You  would  have  to  ask  me  a  specific  question. 

16  Q      How  about  in  August  of  1992,  did  you 

17  receive  any  such  inquiry? 

18  A      I  don't  recall. 

19  Q      In  September  of  1992? 

20  A      I  wouldn't  recall. 

21  Q      And  how  about  in  October  of  1992? 

22 A      I  wouldn't  recall  that. 

1  Q      Any  such  inquiry  from  August  of  1992  to 

2  prior  to  November  3,  1992,  which  is  the  election? 

3  A      We  were  getting  a  lot  of  calls  in  the 

4  election  about  a  lot  of  things,  okay,  and  we  had  a 

5  lot  of  things  going  on.    But  to  sit  here  and  for  me 

6  to  try  to  tell  you  that  I  recall  a  phone  call  from 

7  the  Department  of  Justice  really  in  any  specific  time 

8  frame,  the  answer  would  be  the  same.   I  can't  recall 

9  that. 

10  Q      Do  you  recall  making  any  calls,  you 

1 1  yourself  making  any  inquiry  to  the  Little  Rock  FBI 

12  office  relating  to  Bill  or  Hillary  Clinton? 

13  A      I  recall  having  a  conversation  with  Steve 

14  Irons  in  Little  Rock.    I  can't  tell  you  when  that 

15  call  was,  nor  can  I  recall  in  specific  detail  what 

16  the  conversation  was  about.    But  it  is  possible  it 

17  could  have  been  about  allegations  on  the  Clintons  or 

18  me  asking  him  if  I  had  anything  or  it  could  have  been 

19  as  a  result  of  whatever.   I  just  ~  I  recall  having  a 

20  conversation,  but  I  just  don't  remember  specifically 

21  what  it  was  about. 

22  Q      Do  you  know  if  that  conversation  was  in 
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1  1992? 

2  A      That  conversation  occurred,  to  the  best  of 

3  my  recollection,  it  would  have  been  between  the 

4  election  and  the  swearing  in  of  office.   That's  to 

5  the  best  of  my  recollection. 

6  Q      Was  this  the  only  conversation  you  had  with 

7  Mr.  Irons  in  1992? 

8  A      I  wouldn't  say  that. 

9  Q      How  about  in  the  latter  half  of  1992? 

10  A      I  have  no  idea.   I  mean  --  can  you  hold  on 

1 1  one  second? 

12  Q      Sure. 

13  (Discussion  off  the  record.) 

14  BY  MR.  DFNH: 

15  Q      You  mentioned  while  we  were  off  the  record 

16  that  your  partner  was  in  the  car.   Can  you  identify 

17  your  partner  for  us? 

18  A      It  is  Nicholas  Murphy. 

19  Q      He  is  a  special  agent  with  the  FBI  also? 

20  A      Right. 

2 1  Q      You  said  your  conversation  with  Mr.  Irons 

22  was  between  the  election  and  the  swearing  in. 

1  A      To  the  best  of  my  recollection,  I  remember 

2  a  conversation  with  Irons  during  which  —  the  only 

3  conversation  I  can  remember  with  Irons,  I  can 

4  remember  bits  and  pieces  of  it.    I  can  remember  one 

5  thing  about  it  was  concern  that  the  nature  of  his 

6  work  in  Little  Rock  would  change  because  of  President 

7  Clinton's  election,  because  Little  Rock  was  no  longer 

8  going  to  be  Little  Rock  as  it  used  to  be.    Based  on 

9  my  experience,  the  way  allegations  come  in,  I  think 

10  that  is  obvious  to  everybody.   So  I  had  a 

1 1  conversation  with  Irons,  I  know,  during  that  time 

12  period  about  that. 

13  Q      And  this  is  the  same  conversation  you 

14  testified  to  earlier  that  occurred  between  the 

15  election  and  the  swearing  in? 

16  A      I  would  think  so.    I  can  remember  having 

17  only  one  conversation  with  Steve  Irons  and  myself 

18  Due  to  the  nature  of  my  job,  I  can't  sit  here  and 

19  swear  to  that.    I  can  remember  that  conversation.   I 

20  am  not  saying  I  didn't  have  other  conversations.   I 

21  am  just  saying  that  I  don't  remember  any  others. 

22  Q      You  don't  specifically  recall  a 
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1  conversation  in  September  of  1992  then? 

2  A      You  are  asking  me  to  pin  down  dates  of 

3  conversations  from  2-1/2  to  three  years  ago,  now 

4  three  years  ago.    I'm  just  not  able  to  do  that  for 

5  you.    I  have  asked  Mike  Famham,  who  is  the  current 

6  unit  chief  in  there,  to  check  and  see  if  there  are 

7  any  records  that  could  help  me  recall,  and  there  are 

8  none,  according  to  him.    I  don't  recall  writing  any 

9  records.   I  normally,  from  just  a  general 

10  conversation,  would  not  have. 

1 1  But  as  a  result  of  the  conversation  1  just 

12  told  you  about  with  Mr.  Irons  in  which  we  were 

13  talking  about  how  Little  Rock  was  going  to  change,  I 

14  know  that  was  around  that  time  because  I  sent  a 

15  supervisor  to  Little  Rock  shortly  thereafter,  and 

16  that  would  have  been  in  January. 

17  Q      I  know  you  have  testified  with  respect  to 

18  having  no  recollection,  but  I  just  wanted  to  be 

19  thorough  and  to  cover  it. 

20  A      Right.    I  understand  that. 

21  Q      So,  do  you  recall  any  conversation  with 

22  Steve  Irons  with  respect  to  any  information  you  may 


1  have  received  relating  to  corruption  about  the 

2  Clintons? 

3  A      No. 

4  Q      Do  you  recall  what  your  telephone  extension 

5  was  in  September  of  1992? 

6  A      5690. 

7  Q      And  this  would  be  -- 

8  A      That  was  my  direct  line. 

9  Q      That  was  your  direct  line? 

10  A      Yes,  would  be  202-324-5690.   The  unit's 

1 1  line,  there  would  be  a  general  line,  which  would  be 

12  202-324-5701. 

13  Q      Did  you  have  a  secretary  there  at  the  time? 

14  A      Yes. 

15  Q      Do  you  recall  what  her  extension  was? 

16  A      She  would  have  had  my  same  extension.   She 

17  would  have  had  both  of  those.   It  would  be  5701, 

18  5702,  5703.    Those  rolled  into  each  other.   My  direct 

19  line  would  have  been  5690.    I  could  make  calls  out  on 

20  either  line,  and  I  called  out  on  either  line  all  the 

21  time. 

22  Q      And  she  does  not  have  a  separate  line  where 
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1  she  could  place  calls  for  you? 

2  A      No. 

3  MR.  DINH:    I  have  nothing  further. 

4  EXAMINATION 

5  BY  MR.  SCHAUER: 

6  Q      Mr.  Aiken,  this  is  Andy  Schauer.   I'm  with 

7  the  Minority  staff.    I  just  have  a  few  follow-up 

8  questions. 

9  A      I  can  barely  hear  you. 

10  Q      I  just  have  a  few  follow-up  questions  for 

1 1  you. 

12  A      Okay. 

13  Q      Actually,  I'll  maybe  just  probe  this  a 

14  little  deeper  and  see  if  we  can't  come  up  with  any 

15  recollections  of  a  conversation  that  Mr.  Irons 

16  recalls  that  he  pinpoints  around  September,  and  I 

17  just  want  to  tell  you  that  because  we  are  struggling 

18  with  the  timing  here. 

19  A      Okay. 

20  Q      Do  you  know  who  Mr.  Raphaelson  is,  Ira 

21  Raphaelson? 

22  A      Yes. 
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1  Q      Who  is  Mr.  Raphaelson? 

2  A      He  used  to  be  with  the  department,  didn't 

3  he? 

4  Q      Yes,  he  did. 

5  A      You  know,  you  are  going  to  have  to  forgive 

6  me  here. 

7  Hello? 

8  Q      Yes. 

9  A      I  couldn't  ~  their  titles  over  there,  I 

10  know  he  was  a  high  ranking  member  of  the  department, 

1 1  but  their  actual  titles,  I  had  a  hard  enough  time 

12  when  I  was  there  straightening  out  what  their  titles 

13  were. 

14  Q      During  this  time  period,  he  was  head  of  the 

1 5  financial  fraud  section  ~ 

16  A      Okay. 

17  Q      --  although  Mr.  Raphaelson  did  have 

18  experience  in  public  corruption  at  the  department. 

19  A      Okay.    I  have  never  had  a  conversation  with 

20  Mr.  Raphaelson. 

21  Q      Okay.   That  answers  that  question. 

22  Did  there  come  a  point  when  you  became 
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1  aware  of  an  RTC  criminal  referral  relating  to  the 

2  Clintons? 

3  A      Well,  I  became  aware  of  that  case,  okay, 

4  and  1  became  aware  of  that  case  in  1992,  around  that 

5  same  time  period. 

6  Q      When  you  say  around  that  same  time 

7  period  - 

8  A      Around  the  September  ~  around  the 

9  election. 

10  Q      But  prior  to  the  election  or  after  the 

1 1  election,  if  you  recall? 

12  A      I  would  say  that  it  would  have  been  after 

13  the  election,  because  in  my  position,  my  only 

14  interest  —  well,  I'm  not  going  to  say  that.    It 

15  would  have  been  around  the  election.   It  would  have 

16  been  around  the  election.   That's  my  best  answer. 

17  Q      To  follow  up  on  what  you  were  about  to 

18  allude  to  and  something  that  I  want  to  clarify,  your 

19  role  in  the  public  integrity  — 

20  A      Public  corruption  unit.    What  we  did,  we 

21  provided  oversight  for  all  the  corruption 

22  investigations  that  the  FBI  was  handling.   That's  a 
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1  very  broad  statement.   There  is  a  lot  more  detail 

2  than  that. 

3  Q      Right.    The  question  I  want  to  focus  in  on 

4  this  is  whether  or  not  you  would  have  had  reason  to 

5  be  involved  in  cases  or  allegations  concerning  a 

6  candidate  for  a  federal  office  rather  than  someone 

7  who  was  — 

8  A      The  answer  to  that  is  yes.    I  would  have 

9  had  reason  to  know.    If  somebody  were  to  make  an 

10  inquiry,  say  if  one  of  my  superiors  were  to  make  an 

1 1  inquiry  about  that  person,  like  have  you  got  anything 

12  on  this  guy  or  do  we  have  any  pending  investigations 

13  or  whatever,  they  would  call  me. 

14  Now,  that's  not  to  say  that  I  would  have 

15  that  investigation.   But  because  I  was  the  center 

16  point  of  where  those  questions  would  come  and  because 

17  of  a  lot  of  other  technical  issues,  I  would  normally 

18  know  of  those  investigations.   But  they  may  not  be  in 

19  my  unit,  which  was  the  case  with  the  matter  that  you 

20  guys  are  concerned  about.   That  was  not  an 

21  investigation  under  my  supervision. 

22  Q      Do  you  recall  how  you  became  aware  of  the 


7426 

17 

1  criminal  referral? 

2  A      Well  ~  you  use  the  term  "criminal 

3  referral."  I  never  became  aware  of  how  that  case  was 

4  opened. 

5  Q      Okay. 

6  A      People  would  tell  me  things,  but  I  didn't 

7  get  into  the  details.   1  was  aware  that  there  was  a 

8  case.   I  was  never  aware  that  either  of  the  Clintons 

9  were  the  targets  of  that  case.   I  want  to  make  clear 

10  that  I  was  not  aware  of  that.    I  just  was  aware  that 

1 1  there  was  a  bank  fraud,  what  my  term  would  be  a 

12  financial  institution  fraud  investigation  going  on 

13  concerning  this  Whitewater  thing,  and  I  never  knew 

14  the  actual  details  of  it. 

15  Q      And  this  may  be  too  broad  of  a  question  for 

16  you  to  answer,  but  who  would  have  made  inquiries  of 

17  you  as  to  whether  a  case  was  opened  in  an  FBI  office? 

1 8  A      Well,  there  could  have  been  a  lot  of  people 

19  making  inquiry,  but  there  would  be  very  few  people  I 

20  would  talk  to. 

21  Q      Okay. 

22 A      If  the  public  integrity  section  called  me 
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1  or,  say.  Jack  Keeney,  which  would  happen 

2  occasionally,  or  somebody  that  I  knew  to  be  a  ranking 

3  member  of  the  department,  I  would  say  Keeney  and 

4  above,  or  somebody  from  the  public  integrity  section 

5  that  I  knew,  if  they  called,  I  would  usually  get  them 

6  an  answer. 

7  The  ranking  people,  say,  Keeney  and  above, 

8  would  usually  call  at  a  level  higher  than  mine  in  the 

9  FBI,  say,  Fred  Verinder,  the  deputy  assistant 

1 0  director  or  above  or  Larry  Potts  and  sometimes  the 

1 1  question  would  come  that  way  but  more  often  than 

12  not  —  I  won't  say  more  often  than  not,  but  often  I 

13  would  get  a  question  from  Verinder  or  Potts  and  I 

14  wouldn't  know  what  is  generating  the  question.   Do 

15  you  see  what  I  mean?  They  would  just  say  do  you  have 

16  a  case  in  Little  Rock  or  do  you  have  a  case  in  Kansas 

17  or  whatever  and  I  would  just  get  the  answer  for 

18  them. 

19  Then  if  they  requested  ~  based  on  a 

20  question  like  that,  if  they  wanted  me  to  write  a 

21  document,  like  sometimes  they  would  say,  particularly 

22  if  we  had  a  case,  they  would  say  give  me  the  details 
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1  and  write  a  note. 

2  Q      Okay. 

3  A      If  the  answer  was  negative,  then  1  can't 

4  remember  a  time  when  I  wrote  a  note  on  a  negative 

5  response. 

6  Q      And  just  to  clarify  your  testimony  some, 

7  who  in  the  FBI  would  have  made  inquiries  to  which  you 

8  would  have  responded  to  about  the  existence  of  a  case 

9  to  you?   In  other  words,  was  it  just  Mr.  Verinder  or 

10  were  there  others  in  the  FBI  who  regularly  would  have 

1 1  inquired  about  the  existence  of  cases? 

12  A      Well,  I'm  trying  to  --  generally  --  and  I 

13  can't  remember  any  exceptions,  let  me  put  it  that 

14  way  —  anybody  in  the  chain  of  command  above  me, 

15  which  would  have  been  the  section  chief,  the  deputy 

16  assistant  director,  the  assistant  director,  the 

17  deputy  director  or  the  director.   I  never  got  a  call 

18  directly  from  the  director.   But  anybody  up  that 

19  chain  could  have  made  an  inquiry  of  me  that  I  would 

20  have  responded  to. 

21  Q      Is  there  anyone  else  from  the  FBI  that  you 

22  would  have  responded  to? 

20 

1  A      If  somebody  from  another  unit  such  as  ~  if 

2  another  unit  within  the  criminal  division  or  even 

3  outside  the  criminal  division,  another  division 

4  within  the  FBI,  if  they  were  initiating  something, 

5  initiating  an  investigation  on  somebody  or  they  had 

6  received  a  complaint  and  they  had  information  that  I 

7  had  a  case,  they  would  sometimes  come  to  me  and  say 

8  hey,  do  you  have  anything  on  Joe  Blow,  you  might 

9  say. 

10  So  there  are  all  types  of  directions 

1 1  inquiries  might  have  come  from.    But  in  this 

12  particular  case,  there  wouldn't  have  been  any 

13  inquiries  from  anybody  else  but  a  superior. 

14  Q      Is  there  anyone  else  other  than  the  people 

15  that  we  spoke  about  in  the  Department  of  Justice 

16  including  those  people  in  the  FBI  who  might  have 

17  contacted  you  regarding  the  existence  of  a  case  that 

18  you  would  have  responded  to? 

19  A      You're  talking  about  this  particular  issue? 

20  Q      Well,  let's  start  -- 

21  A      I  mean,  anybody  in  the  FBI  could  have 

22  inquired  of  me  about  the  existence  of  a  case,  okay. 
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1  But  to  try  to  keep  the  field  pertinent  here,  about 

2  this  particular  issue,  the  way  I  understand  it,  I 

3  could  have  talked  to  Ron  Dick  about  it,  because  he  is 

4  the  unit  chief  that  had  the  investigation.   He  was 

5  the  financial  institution  fraud  chief   I  did  have 

6  some  conversations  with  him  about  the  case,  but  it 

7  was  administrative  matters  after  the  election  to  make 

8  sure  the  case  was  going  to  be. 

9  This  is  just  oversight  issues. 

10  Q      Now,  outside  of  the  department,  and  I  mean 

1 1  to  include  the  FBI  when  I  say  the  department  -- 

12  A      I  never  talked  to  anybody  outside  the 

13  department. 

14  Q      Let  me  ask  the  question  so  it  is  clear  on 

15  the  record. 

16  A      Okay. 

1 7  Q      Did  you  ever  have  any  conversations  with 

18  anyone  outside  the  Department  of  Justice  regarding 

19  the  existence  of  a  referral  or  a  case  regarding 

20  Madison  Guaranty  or  the  Clintons? 

21  A      No,  never. 

22 Q      Do  you  have  reason  to  believe  that  anyone 


22 


1  within  the  department  had  any  conversations  with 

2  anyone  outside  of  the  department  regarding  Madison  ~ 

3  regarding  a  case,  the  case  against  the  Clintons  ~  a 

4  case  ~  let  me  withdraw  that  and  try  again. 

5  Are  you  aware  or  have  any  reason  to  believe 

6  that  anyone  within  the  department  had  conversations 

7  with  anyone  in  the  White  House  regarding  the 

8  existence  of  a  case  or  a  criminal  referral  involving 

9  Madison  Guaranty  or  the  Clintons? 

10  A      No. 

1 1  Q      Did  you  receive  any  press  inquiries  — 

12  A      No. 

13  Q      --  involving  this  matter? 

14  A      No. 

15  MR.  SCHAUER:    1  think  that's  all  1  have  at 

16  this  point. 

17  MR.  DINH:    I  have  nothing  further. 

18  MR.  SGRO:    We  are  done. 

19  (Whereupon,  at  1:37  p.m.,  the  deposition 

20  was  concluded.) 

2 1  

22  W.  DENNIS  AIKEN 
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and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


^^NuuJu^ 


Notary  PubliC^in  and  for  yhe 
District  of  Columbia 


My  Commission  Expires  SEPTEMBER  14,  1996 
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1  PROCEEDINGS 

2  Whereupon, 

3  G.  RANDOLPH  COLEMAN 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      George  Randolph  Coleman,  Jr. 

II 

12 

13  Q      Your  present  business  address. 

14  A      10  Shackleford  Plaza,  Little  Rock,  Arkansas 

15  72221. 

16  Q      And  where  are  you  currently  employed? 

17  A      I'm  currently  employed  at  American 

18  Investors  Life  Insurance  Company. 

19  Q      In  what  capacity? 

20  A      Senior  vice  president  and  general  counsel. 

21  Q      Mr.  Coleman,  this  deposition  is  being 

22  conducted  pursuant  to  Senate  Resolution  120.   The 

1  resolution  established  a  Special  Committee 

2  administered  by  the  Banking  Committee  to  conduct  an 

3  investigation  involving  Whitewater  Development 

4  Corporation,  Madison  Guaranty  Savings  &  Loan 

5  Association,  Capital  Management  Services,  Inc.,  the 

6  Arkansas  Development  Finance  Authority  and  other 

7  related  matters. 

8  Section  1(b)(2)(c)  of  Senate  Resolution  120 

9  authorizes  investigation  and  public  hearings  into 

10  whether  the  Department  of  Justice  has  improperly 

1 1  handled  RTC  criminal  referrals  relating  to  Madison 

12  Guaranty  Savings  &  Loan  Association  or  Whitewater 

13  Development  Corporation.   This  will  be  the  focus  of 

14  today's  deposition. 

15  This  deposition  is  in  advance  of  a  public 

16  hearing.   The  hearings  are  ongoing  and  will  go  at 

17  least  through  next  week  during  the  current  session. 

18  We  will  be  asking  you  a  series  of  questions.    You,  of 

19  course,  are  testifying  under  oath.    If  you  don't 

20  understand  a  question,  let  us  know  and  we  will 

21  rephrase  it.    The  stenographer  will  prepare  a  record 

22  of  questions  and  answers.   The  deposition  will  be 
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1  treated  as  committee  confidential  until  the 

2  commencement  of  the  hearings. 

3  Prior  to  the  hearings,  you  will  receive  a 

4  letter  from  the  Committee  telling  you  that  you  may 

5  come  to  the  Senate  to  review  the  transcript  of  your 

6  deposition  and  make  a  note  of  any  corrections  for 

7  transcription  on  an  errata  sheet. 

8  You  may  be  represented  by  counsel,  and  I 

9  note  that  you  are  appearing  here  alone. 

10  Objections  to  the  form  of  questions  will  be 

1 1  noted  for  the  record.   Counsel  may  object  on  the 

12  grounds  of  privilege  or  relevance.  The  Committee 

13  chairman  may  rule  on  objections  where  the  witness 

14  refuses  to  answer  a  question. 

15  Do  you  have  any  questions? 

16  A      No. 

1 7  Q      Now,  are  you  aware  of  a  request  ~  off  the 

1 8  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  GICALE: 

21  Q      You  were  asked,  Mr.  Coleman,  by  the 

22  Committee  to  produce  documents  relevant  to  this 

1  inquiry.    Have  you  searched  your  records  and  produced 

2  all  the  records  that  you  believe  are  responsive  to 

3  the  Committee's  request? 

4  A      I  have  researched  all  the  records  I  have 

5  had  time  to  research  and  produced  for  you  on  November 

6  1  and  then  again  yesterday,  November  7,  records  that 

7  are  responsive  to  the  subpoena  and  the  letter. 

8  Q      And  just  so  the  record  notes,  today  you've 

9  produced  a  copy  of  a  letter  that  you  sent  to  Joseph 

10  Kolinski,  chief  clerk,  on  November  7  and  attached  to 

1 1  it  are  a  number  of  phone  calls,  phone  call  records. 

12  A      Records  of  my  long  distance  phone  calls  -- 

13  Q      Long  distance  phone  calls. 

14  A      --  during  the  relevant  period. 

15  Q      Of  June,  July,  August  and  September,  1993? 

16  A      Yes. 

17  Q      Now,  while  you  did  send  it  to  the  clerk, 

18  neither  Majority  nor  Minority  counsel  have  received  a 

19  copy  from  the  clerk,  so  we  may  be  asking  you 

20  questions  from  this. 

21  A      That's  fine.    I  do  not  represent  to  you 

22  that  I  have  had  a  chance  to  get  through  all  of  my 
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1  records.   There  are  some  phone  message  slips  that  are 

2  numerous  and  voluminous.    I  have  not  had  an 

3  opportunity  to  get  through  to  see  if  there  are  any 

4  phone  message  slips  that  would  be  responsive  to 

5  communications  that  I  have  had.    But  other  than  that, 

6  I  can't  think  of  anything  I  have  not  looked  at  yet. 

7  Q      Did  you  speak  to  anyone  with  respect  to  the 

8  substance  of  your  testimony  today? 

9  A      No,  other  than  my  client,  in  terms  of 

10  production  and  documents. 

1 1  Q      Now,  your  client  is  and  was,  I  believe,  in 

12  1993  David  Hale;  correct? 

13  A      David  Hale  and  the  liquidation.  Small 

14  Business  liquidation  action,  I  think  I  entered  an 

15  appearance  for  Capital  Management  Services, 

16  Incorporated. 

17  Q      When  did  you  first  start  representing 

18  Mr.  Hale? 

19  A      It  would  have  been  approximately  August  10 

20  or  11,  1993. 

21  Q      And  that  was  with  respect  to  what  matter? 
22 A      It  had  been  known  to  him  that  he  was  the 

1  subject  of  a  federal  investigation  and  there  had  been 

2  some  notification  to  him  as  an  officer  of  Capital 

3  Management  Services,  Inc.  that  the  Small  Business 

4  Administration  liquidation  section  would  be  filing  a 

5  civil  action  for  the  receivership  and  liquidation  of 

6  that  entity. 

7  Q      And  that  would  have  been  around  August  10 

8  or  11,  1993? 

9  A      Yes,  sir. 

10  Q      Now,  after  that  point,  after  that  date  on 

1 1  August  10  or  11,  did  you  --  strike  that. 

12  Starting  with  that  date,  August  10  or  11  at 

13  the  beginning  of  your  representation  of  Mr.  Hale,  how 

14  soon  after  assuming  responsibility  for  his 

15  representation  did  you  start  having  discussions  with 

16  the  U.S.  Attorney's  office  in  the  Little  Rock 

17  district. 

18  MR.  COLE:    Eastern  District  of  Arkansas. 

19  MR.  GICALE:    Eastern  District  of  Arkansas, 

20  I'm  sorry. 

21  THE  WITNESS:    Eastern  District  of 

22  Arkansas.   I  would  say  probably  the  next  day. 
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1  BY  MR.  GICALE: 

2  Q      And  who  did  you  discuss  Mr.  Hale's  matter 

3  with? 

4  A      Mr.  Fletcher  Jackson. 

5  Q      And  did  you  indicate  to  Mr.  Jackson  or 

6  attempt  to  seek  from  Mr.  Jackson  some  kind  of  plea 

7  disposition  for  your  client  or  the  availability  -- 

8  A      Ultimately  I  had  discussions  with  him  in  an 

9  attempt  to  commence  a  negotiation  to  that  end,  yes. 

10  Q      And  when  would  the  first  discussion  with 

1 1  respect  to  that  have  been? 

12  A      That  would  have  started  ~  probably  August 

13  12,  13  would  have  been  the  initial  discussion.    I'm 

14  not  certain  that  the  subject  of  a  ~  the  content  of 

15  any  sort  of  plea  agreement  or  arrangement  was 

16  discussed  at  that  time.    We  had  a  general  discussion 

17  of  what  the  government's  willingness  would  be  to 

18  enter  into  that  kind  of  negotiation.   1  never  entered 

19  into  any  plea  negotiations  with  Mr.  Jackson. 

20  Q      Well,  did  you  discuss  the  availability  of  a 

21  potential  plea  for  your  client  in  return  for  offering 

22  some  information  in  August  of  1993? 
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1  A      1  discussed  that,  yes,  with  him. 

2  Q      Did  you  indicate  to  Mr.  Jackson  the  type  of 

3  information  that  your  client  could  provide? 

4  A      At  a  subsequent  meeting,  yes. 

5  Q      When  would  that  have  been? 

6  A      Oh,  that  would  have  been  within  a  matter  of 

7  another  two  or  three  days  from  my  initial  meeting 

8  with  Mr.  Hale  and  Mr.  Jackson. 

9  Q      And  what  information  did  you  tell 

10  Mr.  Jackson  that  your  client  could  supply  to  him? 

1 1  A      Well,  we  did  not  discuss  specifics  of 

12  information.    We  discussed  some  names  and 

13  transactions  that  could  be  explored. 

14  Q      Which  names  and  which  transactions? 

1 5  A      Madison  Guaranty  Savings  &  Loan,  James 

16  McDougal,  Susan  McDougal,  Master  Marketing,  Clinton, 

17  Jim  Guy  Tucker,  Castle  Sewer  &  Water,  South  Loop 

18  Construction  Company,  Campobello  Realty.   I  can't 

19  recall  whether  at  that  point  in  time  the  list  went 

20  further  or  not.    There  may  have  been  another  name  or 

21  transaction.   I  don't  recall  right  now  that  I 

22  mentioned  anything  else  to  him  at  that  point  in  time. 
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1  Q      This  is  a  list  of  names  and  ~  you  said  a 

2  list  of  names  and  transactions? 

3  A      Names  and  transactions. 

4  Q      When  you  just  recited  -- 

5  A      Castle  Sewer  &  Water  transaction,  South 

6  Loop  Construction,  Master  Marketing,  Madison  Guaranty 

7  would  have  encompassed  a  number  of  things. 

8  Q      Did  you  give  him  details  with  respect  to 

9  these  transactions? 

10  A      No,  1  did  not. 

11  Q      So  the  information  you  gave  him  was  the 

12  information  you  just  recited? 

13  A      My  message  to  him  was  if  you-all  are 

14  interested  in  negotiations,  here  are  the  areas  in 

15  which  I  think  Mr.  Hale  could  help  you,  among  others. 

16  Q      Was  anyone  else  present  when  you  gave  this 

17  information  to  Mr.  Jackson? 

18  A      At  the  first  meeting,  no,  there  was  not. 

19  Q      Now,  when  you  say  -- 

20  A      There  was  initially  another  attorney  who 

21  accompanied  me  to  Mr.  Fletcher  Jackson's  office  on  my 

22  initial  visit,  Mr.  Dale  Price,  who  was  the  attorney 
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1  that  referred  Mr.  Hale  to  me.    We  did  not  discuss  any 

2  of  those  things  at  the  first  meeting.   The  first 

3  meeting  just  encompassed  matters  dealing  with  the 

4  fact  of  the  timing  of  David  Hale's  impending 

5  indictment. 

6  Q      Did  Jackson  tell  you  that  he  was  going  to 

7  be  indicted  shortly? 

8  A      Yes.   Requests  of  alternatives  that  would 

9  allow  matters  not  to  be  made  public  to  allow  us  time 

10  to  negotiate.   Mr.  Jackson's  declination  of  those 

1 1  overtures.   That  Mr.  Hale  would  be  indicted  on 

12  September  21,  1  think  it  was.   That  that  was 

1 3  nonnegotiable  ~  that  they  were  preparing  initial 

14  indictments  and  subsequent  indictments  and  that  the 

15  whole  thing  was  nonnegotiable  at  that  point.    There 

16  was  just  a  mention  made  of  are  you  willing  to 

17  entertain  any  plea  negotiations.   At  that  point  in 

18  time  he  stated  that  he  wasn't  ~  that  wasn't  his 

19  decision  to  make  in  this  particular  case,  and  we  just 

20  discussed  procedural  related  matters,  nothing 

21  substantively  at  all.   That  pretty  much  ended  the 

22  first  meeting. 
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1  Mr.  Price  was  at  that  first  meeting.   He 

2  was  kind  of  just  the  handoff  attorney,  handing  off 

3  the  case  to  me  and  that  was  about  the  extent  of  all 

4  of  our  conversations  at  that  point  in  time.    It  was 

5  at  a  subsequent  meeting  with  Mr.  Jackson  and  myself 

6  at  which  I  related  this  list  of  names  and 

7  transactions  that  Mr.  Hale  could  participate  in 

8  information. 

9  Q      How  long  after  the  first  meeting  around  the 

10  13th  of  August  did  the  second  meeting  occur? 

11  A      I'd  say  approximately  two  days. 

12  Q      So  perhaps  August  15, '93? 

13  A      Somewhere  in  that  time  frame.    15th,  16th. 

14  Q      Do  you  know  whether  it  was  before  or  after 

15  Paula  Casey  was  appointed  the  interim  U.S.  Attorney 

16  of  that  office? 

17  A      I  can't  remember  exactly.   Seems  like  she 

18  came  in  like  August  14  of  that  year  and  the  only  way 

19  1  remember  that  is  I  had  another  case  over  there, 

20  another  bank  white-collar  case  that  we  had  negotiated 

21  an  information  that  Mr.  Pence,  one  of  the  assistants, 

22  had  signed  and  it  had  to  be  redone  because  the  date 

1  we  appeared  in  court  on  the  negotiated  information, 

2  Paula  Casey  had  been  sworn  in. 

3  So  I  want  to  say  she  was  there  on  like  the 

4  14th.    I  could  be  off  a  week,  but  I  think  that's 

5  correct. 

6  Q      So  you  don't  know  whether  or  not  she  was 

7  the  U.S.  Attorney  when  you  had  this  second  discussion 

8  with  Mr.  Jackson? 

9  A      I  don't  know  for  sure.    I  think  she  was, 

10  but  I'm  can't  be  positive.    There  would  be  a  record 

1 1  that  would  tell  us. 

12  Q      Was  there  anyone  else  present  when  you  had 

13  this  second  conversation  with  Mr.  Jackson? 

14  A      No,  it  was  just  Fletcher  and  I. 

15  Q      After  you  gave  Mr.  Jackson  this 

16  information,  did  he  indicate  to  you  that  he  would 

17  convey  this  information  to  anyone  above  him? 

18  A      No. 

19  Q      What  was  his  response  once  you  gave  him 

20  that  information? 

21  A      His  response  was  that  he  was  not  going  to 

22  participate  in  any  plea  negotiations  in  this  case. 
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1  Q      Did  he  give  you  a  reason  why? 

2  A      Not  exactly.   He  never  really  did.    He  just 

3  told  me  it  wasn't  his  call  to  make  and  he  wasn't 

4  going  to  do  it. 

5  Q      Did  he  tell  you  that  you  would  have  to 

6  convey  this  information  to  someone  above  him,  either 

7  Ms.  Casey  or,  eventually,  Mr.  Johnson? 

8  A      I  asked  Fletcher  at  the  close  of  that 

9  meeting  as  I  was  leaving  if  he  cared  --  it's  coming 

10  back  to  me,  I  think  now  at  that  second  meeting  Paula 

1 1  Casey  had  already  been  sworn  in  because  I  asked 

12  him  --  well,  no,  I'm  going  to  retract  that. 

13  I  am  not  sure,  because  at  that  point  in 

14  time,  Richard  Pence  had  been  the  acting  U.S. 

15  Attorney.   And  at  the  time  1  closed  that  second 

16  conversation  with  Fletcher,  I  don't  think  there  was 

17  another  one  because  there  was  some  confusion  about  if 

18  I  couldn't  deal  with  him,  who  would  I  go  to  and  who 

19  would  I  talk  to.    And  I  told  him  if  he  didn't  mind,  I 

20  would  continue  up  the  ladder,  and  he  said  he  didn't. 

21  It  seems  like  after  that  I  called  Richard 

22  Pence,  who  was  the  acting  U.S.  Attorney.   Richard 


1  deferred  on  it  because  he  was  solely  the  acting  U.S. 

2  Attorney  and  didn't  want  to  get  involved  in  it  at 

3  that  point  in  time  because  he  anticipated  somebody  on 

4  a  permanent  basis. 

5  Q      Did  you  discuss  the  same  specific 

6  information,  names  and  transactions,  that  you 

7  discussed  with  Mr.  Jackson  with  Mr.  Pence? 

8  A      No,  we  never  got  that  far. 

9  Q      By  the  way,  was  one  of  the  transactions  or 

10  names  Whitewater?  Did  you  mention  that  with 

1 1  Mr.  Jackson  in  August? 

12  A      I  mentioned  Whitewater,  and  there's  another 

13  one  that  comes  to  my  mind  also.    I  told  Mr.  Jackson 

14  that  Mr.  Hale  had  been  approached  on  what  he 

15  perceived  to  be  a  money  laundering  scheme  through  an 

16  insurance  company  that  he  had  an  interest  in  there  in 

17  Little  Rock,  and  that  Mr.  Hale  could  provide 

18  information  on  that  circumstance  also.   And 

19  Mr.  Jackson  told  me  that  he  probably  knew  more  about 

20  that  scheme  than  either  Mr.  Hale  or  I  did.    He  wasn't 

21  interested. 

22  Q      Now,  so  the  way  it  was  left  after  talking 
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1  to  Jackson  and  Pence  was  that  you  would  have  to  talk 

2  to  somebody  else  about  this  matter  ~ 

3  A      Yes. 

4  Q      --  correct? 

5  A      Right. 

6  Q      Did  you  have  any  fiirther  discussions  with 

7  either  Pence  or  Jackson  in  the  month  of  August  of 

8  '93? 

9  A      I  didn't  with  Pence.   I  only  had  one 

10  conversation  with  him  that  I  recall.   Off  and  on,  I 

1 1  had  conversations  with  Fletcher  because  I  think  I  had 

12  one  or  two  other  meetings  or  conversations  with 

13  Fletcher  after  that  August  15  time  fi-ame,  and  they 

14  were  again  related  to  --  and  I  believe  I  made  an 

15  initial  offer  that  we  would  waive  statute  of 

16  limitations  if  statute  of  limitations  were  perceived 

17  to  be  a  problem  by  the  government  in  relation  to  the 

18  charges  against  David  Hale.   That  was  declined. 

19  I  think  subsequently  I  went  to  Fletcher  and 

20  made  a  proposal  that  if  he  were  indicted,  that  the 

21  indictment  be  sealed  pending  ftirther  attempts  to 

22  negotiate  because  I  had  made  a  suggestion  to  Fletcher 

18 

1  at  one  of  our  meetings  that  Hale  was  still  being 

2  contacted  routinely  by  some  of  the  folks  involved  in 

3  these  circumstances  on  a  daily  basis,  and  that  some 

4  sort  of  electronic  surveillance  or  something  of  that 

5  sort  might  still  be  possible,  but  that  that  would  be 

6  gone  when  the  indictment  came  down  and  everything  was 

7  made  public. 

8  And  the  advantage  to  David's  cooperation 

9  would  be  somewhat  ~  well,  it  would  be  totally 

10  compromised  and  lost  at  that  point  and  he  wouldn't 

1 1  have  the  ability  to  deliver  full  value  in  any  sort  of 

12  plea  arrangement. 

13  Q      Any  other  discussions  with  Mr.  Jackson 

14  during  that  period  of  August  1993? 

15  A      None  that  I  can  recall.   1  think  he  sent  me 

16  a  copy  of  a  draft  of  an  indictment  that  he  was 

17  proposing,  something  of  that  sort.    1  don't  recall 

18  having  any  other  significant  communication  with  him. 

19  Q      Now,  what  was  the  next  thing  you  did  with 

20  respect  to  contacting  a  supervisor  of  Mr.  Jackson's? 

21  A      At  some  point,  Paula  Casey  came  into 

22  office.   I  had  a  very  general  phone  call  or  two  with 
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1  her  before  Labor  Day  of  that  year.   I  can't  remember 

2  whether  I  wrote  her  any  letters  in  August  or  not.    If 

3  I  did,  I  provided  them  to  you. 

4  At  some  point  there  was  an  FBI  agent,  whose 

5  name  escapes  me  at  the  moment,  that  I  contacted  and 

6  made  everybody  kind  of  nervous,  because  Fletcher  in 

7  one  of  our  meetings  had  said,  you  know,  that  any  plea 

8  negotiation  would  be  up  to  somebody  other  than  him. 

9  When  I  asked  him  who  he  said,  you  know,  it  would  just 

10  be  somebody  else,  that  I  might  want  to  get  hold  of 

1 1  somebody  in  the  FBI.    Somewhere  I  got  the  name  of  an 

12  FBI  agent.    I  think  his  name  was  Gary  Irons,  or  Steve 

13  Irons. 

14  Q      And  you  called  him? 

15  A      I  think  I  called  Steve. 

16  Q      When  would  that  have  been? 

17  A      It  would  have  been  late  August. 

18  Q      Did  you  tell  him  what  you  had  told  Fletcher 

19  Jackson  with  respect  to  ~ 

20  A      I  told  him  something  along  the  order  of 

21  that  Mr.  Hale,  under  the  right  circumstances,  was 

22  interested  in  a  negotiated  arrangement  that  would 


1  involve  his  cooperation  and  that  I  couldn't  find 

2  anybody  that  I  could  make  any  headway  with  over  in 

3  the  U.S.  Attorney's  office  and  that  it  was  suggested 

4  to  me  I  might  want  to  call  the  FBI. 

5  I'm  sitting  here  trying  to  think  where  I 

6  got  Mr.  Irons' s  name  to  know  that  he  was  associated 

7  with  this.    It  may  have  been  from  Fletcher,  but 

8  somewhere  or  another,  I  got  his  name  and  I  called 

9  him. 

10  Of  course,  you  know,  he  instantly  said  he'd 

1 1  have  to  work  through  the  U.S.  Attorney's  office, 

12  there  was  nothing  he  could  do.    Steve  Irons  was  the 

13  fellow's  name. 

14  Q      Now,  either  in  the  discussions  with  Jackson 

15  or  the  discussion  with  Irons,  did  you  indicate  the 

16  type  of  plea  disposition  that  your  client  might  be 

17  interested  in  — 

18  A      Well-- 

19  Q      —or  disposition? 

20  A      The  only  thing  I  threw  out  on  the  table  to 

21  start  with  was  the  fact  that  he  wanted  an  immunity. 

22  Q      Were  there  any  other  options  discussed  in 
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1  August  1993? 

2  A      No,  we  never  got  any  real  negotiation 

3  started. 

4  Q      After  Mr.  Irons  indicated  that  he  couldn't 

5  do  anything,  what  is  the  next  thing  you  did  with 

6  respect  to  trying  to  talk  to  somebody  about  a  plea? 

7  A      All  of  this  is  happening  at  or  about  the 

8  same  time  Paula  Casey  came  into  office.   It  seems 

9  like  I  had  a  very  general  phone  call  or  two  with  her 

10  prior  to  Labor  Day.    We  set  up  a  meeting  for  the 

1 1  Tuesday  after  Labor  Day  in  her  office,  and  I  went  to 

12  her  office  that  Tuesday  morning  and  met  with  her  and 

13  a  fellow  named  Michael  Johnson. 

14  Q      Johnson  was  present  at  the  meeting? 

15  A      Yes. 

16  Q      How  long  was  the  meeting? 

17  A      15  minutes,  max. 

18  Q      Did  you  tell  Johnson  and  Casey  what  you  had 

19  told  Jackson  in  terms  of  the  names  of  people  and 

20  transactions? 

21  A      Yes. 

22 Q      You  repeated  the  names  of  those  people  and 

22 

1  those  transactions  to  the  two  of  them? 

2  A      Yes,  yes. 

3  Q      Did  you  indicate  what  your  client  might  be 

4  interested  in  in  terms  of  a  disposition  in  return  for 

5  the  information  with  respect  to  ~  information? 

6  A      Again,  I  think  at  that  point  in  time  all 

7  that  was  ever  discussed  was  an  immunity,  but  again, 

8  we  never  really  got  to  the  point  of  any  meaningful 

9  negotiations,  so  it  kind  of  stopped. 

10  Q      Again,  so  there  is  no  misunderstanding, 

1 1  when  you  went  to  see  Paula  Casey  and  Mr.  Johnson  the 

12  day  after  Labor  Day,  you  gave  them  the  names  Madison 

13  Guaranty,  James  and  Susan  McDougal,  Master  Marketing, 

14  Clinton,  Tucker,  Castle  Sewer  &  Water,  South  Loop 

15  Construction,  Campobello  Realty,  Whitewater  and 

16  perhaps  other  things;  correct? 

17  A      Yeah,  and  I  remember  another  one  I 

18  discussed. 

19  Q      With? 

20  A      With  Fletcher  earlier  on,  too.    There  was 

21  a  —  the  name  escapes  me  right  now.    There  was  a 

22  fellow  on  the  SBA  advisory  counsel  that  had 
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1  approached  David  Hale  on  a  deal  through  the  SBA  that 

2  was  in  some  aspects  of  formation  at  that  point  in 

3  time  that  David  didn't  regard  as  being  entirely 

4  proper.   I  indicated  his  ability  to  assist  in  that 

5  also,  and  for  the  life  of  me,  I  can't  remember  the 

6  name  of  the  guy  right  now,  but  it  will  come  to  me. 

7  Q      Was  that  transaction  discussed  with  Casey 

8  and  Johnson? 
A      I  don't  recall  that  that  one  was 

specifically  discussed.   It  was  my  impression  when  I 
met  with  Casey  and  Johnson  that  they  had  already 
talked  with  Fletcher  and  they  were  aware  of  some  of 
these  things  before  I  ever  got  there  that  Tuesday 
after  Labor  Day. 

Q      Why  was  that  your  impression? 

A      I  believe  one  or  the  other  told  me  they  had 
visited  with  Fletcher. 

Q      And  did  they  discuss  what  Fletcher  had  told 
them  about  your  prior  conversations  with  him? 

A      No,  no,  we  didn't  go  into  it,  other  than  I 
told  them  that,  you  know,  1  felt  like  Mr.  Hale's 
ability  to  assist  them  was  fairly  substantial  and 


1  that  it  warranted  a  real  close  look  by  them. 

2  Q      And  what  was  their  response? 

3  A      I  got  no  response  at  that  meeting.   It  was 

4  sort  of  a  we'11-look-into-it  type  situation. 

5  Q      Did  you  give  them  any  more  details  with 

6  respect  to  those  transactions? 

7  A      No,  I  wasn't  going  to  give  anybody  any 

8  details  because  I  wasn't  being  offered  anything  in 
return,  so  details  were  not  open  for  discussion  at 
that  point.    I  was  not  offered  any  possible 
parameters  if  a  proffer  was  made  or  anything  of  that 
sort,  so  we  never  made  any  at  that  point. 

Q      Did  they  indicate  to  you  that  if  there  was 
to  be  any  disposition,  it  would  have  to  be  in  the 
form  of  a  felony  plea  of  some  sort  at  that  point? 

A      The  only  thing  that  I  was  offered  at  that 
point  was  bring  Mr.  Hale  over  here  and  let  him  tell 
us  what  he's  got  and  then  we'll  tell  you  what  we'll 
do,  and  that  wasn't  good  enough  from  my  standpoint. 

Q      Now,  when  was  the  next  time  you  had  a 
conversation  with  either  Paula  Casey  or  Michael 
Johnson  with  respect  to  the  discussion  you  had  with 
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1  them  the  day  after  Labor  Day,  or  Mr.  Hale's  case? 

2  A      I  don't  remember.   There  wasn't  much  in  the 

3  way  of  response.    I  don't  recall  that  I  ever  got  a 

4  call  back  or  a  formal  response  from  them  after  that 

5  meeting  the  day  after  Labor  Day  before  the  time 

6  Mr.  Hale  was  indicted.   I  did  have  a  meeting  with 

7  them,  and  I  can't  remember  whether  it  was  before  or 

8  after  David  was  indicted.   It  seems  like  I  sent 

9  you-all  some  notes  of  a  meeting  I  had  with  them 

10  somewhere  here.    When  was  that?   That  was  after  he 

1 1  was  already  indicted. 

12  Q      That  would  have  been  in  October  of  '93? 

13  A      Yeah.    I  didn't  have  any  real  hard-core 

14  contact  with  them.    1  don't  remember  any 

15  communication  I  had  with  Michael  Johnson  between,  I 

16  think  that  was  September  7  and  September  21  or  22, 

17  whenever  Hale  was  indicted.   We  passed  some  letters 

18  back  and  forth,  but  I  don't  recall  any  other  real 

19  deep  conversations  we  had  on  the  point. 

20  Q      What  about  discussions  with  Fletcher 

21  Jackson  during  that  time  period?   Did  you  continue  to 

22  have  plea  discussions  with  him? 

26 

1  A      I  did  not  have  any  plea  discussions  with 

2  him.   We  had  some  mechanical,  procedural  discussions 

3  of  him  telling  me  when  David  was  going  to  be 

4  indicted,  arrangements  for  surrender  and  that  sort  of 

5  thing,  but  he  and  I  never  had  any  discussion  that  I 

6  can  recall  —  that  Fletcher  and  I  ever  had  ~  after  I 

7  talked  to  Paula  Casey  and  Michael  Johnson. 

8  Q      So  Paula  Casey  never  ~  strike  that. 

9  I'm  going  to  show  you  what's  marked  for 

10  identification  as  Exhibit  Number  7640  through  7641. 

1 1  It's  a  letter  dated  September  15,  1993  to  Paula  Casey 

12  from  you  regarding  David  Hale. 

13  (Witness  reviewed  the  document.) 

14  Is  this  a  copy  of  a  letter  you  sent  to 

15  Paula  Casey  on  September  15,  1993? 

16  A      It  is. 

17  Q      In  the  first  paragraph,  it  seems  to 

1 8  reference  some  personal  phone  conversations  that  you 

19  had  with  respect  to  this  matter. 

20  A      She  and  I  had  ~  as  I  say,  I  know  1  had  one 

21  or  two  with  her  to  set  up  the  meeting  for  September 

22  7.    I  don't  recall  any  that  I  had  with  her  after 
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1  that. 

2  Q      Okay.   So  the  phone  conversations  you're 

3  referencing  are  the  ones  that  occurred  before  the 

4  meeting.   Then  later  on  in  the  next  paragraph  you  do 

5  reference  the  meeting  dated  Tuesday,  September  7; 

6  correct? 

7  A      Yeah,  and  I  state  there's  been  no  real 

8  movement  since  our  conversation,  and  if  we  had  had  a 
conversation,  it  was  not  anything  of  any  great  import 
after  that  September  7  meeting. 

Q      Now,  what  was  the  purpose  in  your  sending 
this  letter  at  this  point  in  time?   Was  it  because 
you  had  — 

A      To  document  what  was  happening. 

Q      Was  it  also  because  you  hadn't  received  a 
response  from  Paula  Casey  with  respect  to  your  offer? 

A      I  had  not  received  any  response,  and  I  was 
just  trying  to  document  the  course  of  events,  that  I 
regarded  as  kind  of  unusual,  since  I  had  first  become 
involved  in  this  case  to  that  point  in  time, 
September  15,  1993. 

Q      Now,  what  did  you  regard  as  unusual  at  this 


1  point  in  time? 

2  A      That  I  couldn't  get  anybody  to  talk  to  me 

3  on  a  matter  that  I  regarded  as  fairly  significant. 

4  One  of  my  meetings  with  Fletcher  after  the  —  well, 

5  it  may  have  been  at  the  conclusion  of  the  initial 

6  meeting  that  I  had  with  Fletcher.   Fletcher  told  me  I 

7  didn't  know  what  I  was  getting  into  and  prior  to  that 

8  time,  I  had  not  had  an  opportunity  to  visit  with  my 
client  to  any  great  extent.   The  next  day  I  did. 
Through  conversations  with  him,  I  became  impressed 
with  the  significance  of  the  circumstances. 

At  my  next  meeting  with  Fletcher,  I  told 
him  I  realized  what  he  was  talking  about  at  our  first 
meeting  and  that,  yes,  indeed  there  were  some 
significant  circumstances  involved  in  this  case.   And 
the  other  reason  that  I  knew  that  all  of  this  was  up 
was  because  I  think  at  that  first  meeting  I  had  seen 
a  copy  of  the  search  warrant  for  David  Hale's  office 
back  in  July  and  the  names  of  the  five  captions  of 
the  records  that  had  been  seized,  and  that  —  in  that 
search  of  Capital  Management's  offices  back  in  July. 

So,  you  know,  in  these  initial  discussions. 
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1  I  mean,  there  came  to  be  not  a  lot  of  secrets  about 

2  the  scope  of  the  inquiry  because  that  was  already 

3  laying  out  there  on  the  table  as  to  what  the 

4  government  had  asked  for  in  terms  of  records  on 

5  Tucker-related  loans,  McDougal-related  loans  and 

6  those  sorts  of  things.    That  was  already  out  on  the 

7  table  in  the  form  of  the  search  warrant. 

8  Q      Now,  in  your  letter  of  September  15,  this 

9  is  the  third  paragraph  of  the  first  page,  you 

10  indicate  that  you  "cannot  help  but  believe  that  this 

1 1  reluctance  is  borne  out  of  the  potential  political 

12  sensitivity  and  fallout  regarding  the  information 

13  which  Mr.  Hale  could  provide  to  your  office."  And 

14  then  you  go  on  to  say  "but  at  the  same  time,  it  is 

15  information  which  would  be  of  substantial  assistance 

16  investigating  the  banking  and  borrowing  practices  of 

17  some  individuals  in  the  elite  political  circles  of 

18  the  state  of  Arkansas,  past  and  present." 

19  What  political  sensitivity  and  fallout  were 

20  you  referencing  and  what  members  of  "the  elite 

21  political  circles  of  the  state  of  Arkansas,  past  and 

22  present"  were  you  referencing? 


30 


1  A      Well,  you  had  McDougal.   McDougal  had  been 

2  politically  prominent  there  for  a  number  of  years. 

3  Obviously  Jim  Guy  Tucker,  Clinton.    By  the  time  I 

4  wrote  this,  I  think  I  was  aware  of  the  involvement  of 

5  a  fellow  named  Steve  Smith,  who  had  been  one  of 

6  Clinton's  chief  political  staff  folks  there  in 

7  Arkansas.   Paula's  husband  was  a  -- 

8  Q      Paula  Casey? 

9  A      Yeah,  a  political  appointee  on,  1  believe, 

10  the  Public  Service  Commission.    So  when  you're 

1 1  sitting  there  talking  about,  you  know,  especially  the 

12  present  sitting  governor  of  your  state  and  things  of 

13  that  sort,  I  would  categorize  that  as  political 

14  sensitivity  ~ 

1 5  Q      And  you  would  -- 

16  A      ~  and  adverse  information.    I  can 

17  certainly  see  a  lot  of  negative  fallout  regarding 

1 8  that.   Otherwise,  it  was  my  impression,  based  upon 

19  the  climate  that  1  encountered  in  the  U.S.  Attorney's 

20  office,  that  everyone  was  just  kind  of  walking  on 

21  eggshells  on  the  thing.    1  mean,  that  was  my 

22  impression.    1  mean,  I  practiced  law  down  there  for 
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25  years,  and  I  just  hadn't  encountered  a  situation 
like  this. 

Q      Now,  is  there  any  question  in  your  mind 
that  when  you  were  referencing  political  sensitivity 
in  the  elite  political  circles,  that  Paula  Casey 
understood  what  you  were  talking  about  based  on  your 
conversation  the  day  after  Labor  Day? 

A      Oh,  I  couldn't  tell  you  what  she  understood 
or  didn't  understand. 

Q      Clearly  you  had  stated  these  names  to 
her  ~ 

A      It  didn't  miss  me.    I  mean,  I  don't  know. 
I'm  not  the  smartest  individual  in  the  world. 

Q      But  clearly  you  had  recited  these  names  to 
her  the  day  after  Labor  Day;  correct? 

A      Yes. 

Q      Now,  did  you  become  concerned  at  that 
point,  directing  your  attention  to  the  second  page  to 
this  letter,  7641,  concerned  about  whether  or  not  it 
would  be  appropriate  ft)r  Paula  Casey's  office  to 
continue  on  with  this  investigation?  Was  that  the 

purpose  in  writing  the  second  to  last  paragraph? 

32 

A      Yes,  sir. 

Q      And  that  was  based  on  your  impression  that 
these  people  did  not  want  to  handle  the  case? 

A      Yes,  sir. 

Q      And  was  that  based  on  the  fact  that  they 
had  not  responded  to  you  with  respect  to  the  proffer 
of  information  you  had  given  them;  correct? 

A      Yes. 

Q      Now,  did  you  indicate  — 

A      And  I've  known  these  people.   Paula  and  I 
were  friends.    I  mean,  I've  known  she  and  her  husband 
for  years  and  years.   They  were  friends  of  mine. 
They  used  to  be  neighbors  of  mine.    I  mean,  I 
honestly  thought  I  was  writing  this  as  a  friend  to 
say  hey,  you  need  to  step  aside. 

Q      How  long  did  you  know  Paula  Casey? 

A      I'd  known  Paula  Casey  for  ~  oh,  jeez,  I'm 
trying  to  think  ~  at  that  point  in  time  a  good  15 
years  or  so.    I  went  to  law  school  with  her  husband. 
They  were  neighbors  for  several  years  out  in  River 
Ridge.    I  mean,  I'd  just  known  them. 

Q      When  you  say  "these  people,"  who  else  did 
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1  you  know?   Did  you  know  Michael  Johnson? 

2  A      I'd  known  Michael  for  a  long  time.   Known 

3  Fletcher  for  years  and  years. 

4  Q      How  did  you  know  Michael? 

5  A      Just  through  local  association  in  the  legal 

6  community  there  in  Little  Rock.    I'd  worked  against 

7  Fletcher  on  cases  for  years  and  known  him. 

8  Q      Now,  did  you  bring  up  these  political 

9  sensitivity  issues  or  the  fact  that  perhaps  it  would 

10  be  appropriate  for  Paula  Casey  to  ~  her  office  to 

1 1  terminate  their  participation  in  the  September  7 

12  meeting? 

13  A      I  don't  think  it  came  up  in  that  meeting. 

14  Q      So  you  only  began  to  suggest  this  in  this 

15  letter  of  September  15,  after  you  had  not  received  a 

16  response  ft-om  them;  correct? 

17  A      That's  correct. 

18  Q      And  then  I'm  going  to  show  you  what's 

19  marked  for  identification  - 

20  A      To  back  up  to  September  7,  I  did  offer  at 

21  that  meeting  ~  I'm  looking  at  the  last  sentence  of 

22  the  first  full  paragraph  on  the  second  page  of  my 


1  letter.   At  the  meeting  with  she  and  Michael  on 

2  September  7,  I  had  offered  an  informal  proffer 

3  through  counsel  of  Hale's  information. 

4  Q      And  what  was  their  response  to  that? 

5  A      I  had  never  gotten  one.    I  say  here,  "I 

6  have  received  no  interest  in  the  process,"  and  I 

7  hadn't. 

8  Q      So  when  you  say  in  the  last  sentence  of  the 

9  first  full  paragraph  on  the  second  page  of  this 

10  letter  "for  instance,  I  have  offered  an  informal 

1 1  proffer  of  Mr.  Hale's  information  for  evaluation  of 

12  its  quality  and  content,"  what  you  were  referring  to 

13  was  an  attorney's  proffer? 

14  A      Yes. 

15  Q      And  that  is  something  that  you  conveyed  to 

16  them  on  September  7,  1993;  correct? 

17  A      Yes. 

18  Q      And  that  is  something  that  they  had  not 

19  responded  to  you  as  of  September  15,  1993;  correct? 

20  A      No,  there  had  been  no  ground  rules 

21  established  or  anything  of  that  sort  by  which  a 

22  proffer  could  be  made. 
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1  Q      Now,  in  terms  of  the  process  for  the 

2  proffer,  without  getting  into  details,  how  did  you 

3  envision  an  attorney's  proffer  would  be  handled? 

4  What  kind  of  attorney's  proffer  were  you  talking 

5  about,  something  ~ 

6  A      Well,  obviously  that  it  would  be  a  proffer 

7  by  counsel,  verbal. 

8  Q      More  detailed  than  you  had  offered? 
A      More  detailed  than  had  been  offered,  but  it 

is  not  coming  from  the  mouth  of  the  target,  so  that 
he  is  not  subjected  to  liability.    In  other  words, 
we  ~  I  was  just  trying  to  do  that  as  an  avenue  to 
try  to  get  the  ball  rolling.    If  I  tell  you  a  little 
bit  and  you  like  it,  then  maybe  you're  going  to  come 
back  and  tell  me  you  might  be  willing  to  do  something 
for  me  if  this  all  were  to  pan  out.    It  was  just  an 
attempt  to  get  the  ball  rolling  to  some  negotiation. 

MR.  GICALE:    Off  the  record. 

(Discussion  off  the  record.) 

BY  MR.  GICALE: 
Q      Now,  did  you  indicate  in  the  September  7 

meeting  that  you  wanted  anything  in  return  for  the 

36 

1  attorney's  proffer  that  you  just  related? 

2  A      No. 

3  Q      So  you  would  make  that  prior  to  any 

4  commitment  from  them  in  terms  of  some  kind  of 

5  disposition? 

6  A      If  it  could  be  done  under  circumstances 

7  whereby  Mr.  Hale  incurred  no  disadvantage  or 

8  liability  for  it,  yes. 
Q      So  were  you  requiring  immunity  or  a 

misdemeanor  disposition  before  you  would  do  something 
like  that,  make  an  attorney's  proffer? 

A      No,  I  was  just  trying  to  open  the  package 
and  give  them  a  peek  and  create  some  interest. 

Q      I'm  going  to  show  you  what's  marked  for 
identification  as  Exhibit  Number  7639.    This  is  a 
letter  dated  September  16,  1993  to  Randy  Coleman 
regarding  David  Hale  from  Paula  Casey. 
(Witness  reviewed  the  document.) 

A      All  right. 

Q      Now,  this  letter,  do  you  recall  this 
letter? 

A      Yes. 
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1  Q      This  letter  references  your  letter  of 

2  September  15,  1993;  correct? 

3  A      Appears  to. 

4  MR.  BEN-VENISTE:    Off  the  record. 

5  (Discussion  off  the  record.) 

6  THE  WITNESS:    Second  paragraph  of  this,  I 

7  do  recall  some  of  the  other  content  of  our  meeting 

8  because  we  did  discuss  the  fact  that  David  was  a 

9  sitting  judge  at  that  point  in  time.   Misdemeanor  was 

10  discussed  because  with  a  felony  indictment,  David 

1 1  would  automatically  be  off  the  bench  as  a  sitting 

12  judge. 

13  BY  MR.  GICALE: 

14  Q      Now,  again,  so  that  there  is  no 

15  misunderstanding,  at  the  September  7  meeting,  were 

16  you  requiring  that  Mr.  Hale  receive  immunity  and/or  a 

17  misdemeanor  in  return  for  your  attorney's  proffer  of 

18  information  or  was  the  immunity  and/or  misdemeanor 

19  request  related  to  Mr.  Hale's  proffer  of  information? 

20  A      As  I  recall  the  meeting,  these  sorts  of 

21  things  were  couched  ~  somebody  has  got  to  make  an 

22  offer,  somebody  has  got  to  start  the  ball  rolling.    I 
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1  think  I  did  that  by  saying  Hale  ~  if  you  would  grant 

2  immunity.  Hale  would  cooperate.  Apparently  there  was 

3  no  affirmative  response  to  that. 

4  I  think  I  then  went  to  a  fallback  position 

5  of  a  misdemeanor.   In  other  words,  at  this  point  I'm 

6  just  trying  to  get  some  kind  of  reaction  from  my 

7  opposition  here  trying  to  find  some  common  ground. 

8  My  other  position  at  that  was,  you  know,  if  we  can't 

9  do  any  of  those  things,  what  if  I  make  an  informal 

10  proffer  as  his  counsel?  Where  are  we  then? 

1 1  What-can-we-do-then  type  situation. 

12  Q      So  if  we  can't  do  those  things  --  again,  if 

13  we  can't  do  immunity,  if  we  can't  do  a  misdemeanor, 

14  then  your  offer  was  if  I  make  an  attorney's  proffer, 

15  what  did  we  do  then? 

16  A      If  I  make  an  informal  proffer  to  you 

17  through  counsel  and  give  you  an  idea  of  what  is 

18  available,  can  the  negotiation  carry  forward  in  some 

19  form  from  that  point.    I'm  trying  to  get  a  dialogue 

20  started  with  these  people,  and  I'm  not  getting 

21  anywhere.   I'm  trying  to  throw  anything  out  there  on 

22  the  table  I  can  think  of  to  try  to  get  that  started. 
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1  Q      All  right.   And  they  did  not  respond  to 

2  that  last  request? 

3  A      I  didn't  get  any  response  to  that. 

4  Q      In  the  letter  of  September  16,  there's  no 

5  mention  of  the  attorney's  proffer  that  you  indicated 

6  you  discussed  on  September  7;  is  that  correct? 

7  A      Doesn't  seem  to  be. 

8  MR.  GICALE:    Off  the  record. 

9  (Discussion  off  the  record.) 

10  BY  MR.  GICALE: 

11  Q      Go  ahead.   You  were  ~ 

12  A      I'm  looking  at  the  letter  of  September  16 

13  that  Paula  sent  to  me,  and  the  only  thing  that  they 

14  would  tell  me  is  that  Mr.  Hale  presents  himself, 

15  pleads  guilty  to  a  felony,  then  we  will  hear  what  you 

16  have  got  to  say,  then  we  will  tell  you  what,  if 

17  anything,  we're  going  to  do  for  you. 

18  Q      So  you  viewed  this  as  a  requirement  that 

19  your  client  plead  to  a  felony  before  they  would  even 

20  listen  to  your  attorney's  proffer  of  information; 

2 1  correct? 

22  A      Yes. 
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1  Q      Now,  between  September  16  and  September  20, 

2  1993,  did  you  have  any  further  conversations  with 

3  Ms.  Casey  or  Mr.  Johnson? 

4  A      Give  me  the  dates  again,  September  - 

5  Q      16  and  September  20,  1993.    Before  we  get 

6  to  that,  let  me  reference  a  document  identified  as 

7  number  7632.    It's  a  letter  dated  September  20,  1993 

8  to  Paula  Casey  from  Randy  Coleman. 

9  A      I  don't  recall  any  conversations  I  had  with 

10  them. 

1 1  Q      Now,  this  letter  is  regarding  David  Hale. 

12  Do  you  recall  sending  this  letter  to  Paula  Casey? 

13  A      Yes. 

14  Q      What  was  your  reason  for  sending  this 

15  letter  at  this  point  in  time? 

16  A      We  were  on  the  eve  of  the  date  that  the 

17  U.S.  Attorney  informed  me  that  Hale  would  be 

18  indicted,  and  it  was  one  last  attempt  on  my  part  to 

19  do  something  to  try  to  preserve  a  negotiation. 

20  Q      Now,  in  response  to  your  earlier  letter  of 

21  September  15,  wherein  you  indicated  that  it  would  not 

22  be  appropriate  at  this  point  for  that  office  to 
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1  consider  terminating  —  asked  whether  or  not  it  would 

2  be  appropriate  for  that  office  to  terminate  its 

3  participation  in  the  investigation  and  bring  in  an 

4  independent  prosecutorial  staff,  did  you  have  any 

5  further  discussions  or  response  with  respect  to 

6  whether  or  not  someone  else  should  come  in  to  handle 

7  this  case  or  —  that's  the  first  question. 

8  A      I  don't  recall  getting  any  at  that  point  in 

9  time. 

10  Q      Did  either  Ms.  Casey  or  Mr.  Johnson 

1 1  indicate  that  if  you  had  any  problem  with  their 

12  decisionmaking  in  this,  that  you  could  go  to  the 

13  Justice  Department  in  Washington  to  discuss  the 

14  matter  at  that  point? 

15  A      I  honestly  don't  recall.   I  don't  think 

16  that  that  came  up.    I  just  don't  remember  that  being 

17  discussed. 

1 8  Q      And  I  take  it  that  Ms.  Casey  or 

19  Mr.  Johnson,  neither  of  them  responded  to  your 

20  request  that  perhaps  they  consider  stepping  aside  on 

21  this  matter;  correct? 

22  A      Not  at  that  time. 


1  Q      I'm  going  to  show  you  ~ 

2  A      You  know,  I  wrote  that  letter,  I  just 

3  thought  I  would  be  uncomfortable  ~  that  letter  where 

4  I  suggested  they  step  aside,  1  just  thought  to 

5  myself,  I'd  be  uncomfortable  in  this  position,  and  it 

6  might  cloud  my  reasoning  and  logic  if  I  were  in  their 

7  position  or  her  position.    And,  you  know,  again,  that 

8  was  just  another  subjective  consideration  that  I  had 

9  in  writing  that  letter. 

10  Q      Well,  as  a  friend  of  hers  and  of  Michael's, 

1 1  did  you  think  that  this  was  helpful  advice  to  them? 

12  A      Well,  that  was  my  intent.    1  didn't  intend 

13  to  be  overly  adversarial  or  anything  of  that  sort  at 

14  that  point  in  time. 

15  Q      Now,  showing  you  what's  marked  for 

16  identification  as  document  16479  through  16480.   This 

17  is  a  letter  dated  September  20,  1993  to  Randy  Coleman 

18  from  Michael  Johnson.    Do  you  recall  this  letter? 

19  (Witness  reviewed  the  document.) 

20  A      Yes. 

21  Q      Now,  I  take  it  by  reviewing  this  letter, 

22  that  there  was  some  phone  conversation  between  the 
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1  time  of  the  earlier  letter  of  September  20,  1993  to 

2  Paula  Casey  from  yourself  and  the  time  of  this 

3  letter? 

4  A      Apparently  there  was  a  phone  call  between 

5  Michael  and  I. 

6  Q      Did  you  call  him  or  did  he  call  you?   I'm 

7  sorry.    Actually,  the  letter  ~ 

8  A      It  says  he  phoned  me. 
Q      What  did  you  talk  about? 
A      Independent  of  this  letter,  I'm  going  to  be 

hard  pressed  to  tell  you  what  we  talked  about. 

Q      Well,  after  reviewing  this  letter,  the 
letter  indicates  that  he  requested  that  you  provide  a 
proper  venue  of  information  your  client  wished  to 
bring  to  their  attention;  correct? 

A      Yes. 

Q      Was  that  true? 

A      As  I  recall,  the  landscape  had  not  changed 
up  to  the  date  of  this  letter,  which  was  that  for 
them  to  receive  a  proffer,  David  would  do  so  in  a 
vacuum  in  the  sense  that  he  would  be  required  to 
plead  to  a  charge  as  yet  undefined,  a  felony  charge 
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1  as  yet  undefined.    It  would  be  in  a  vacuum  in  the 

2  sense  that  because  the  charge  wasn't  defined,  we 

3  would  not  know  what  the  sentencing  guidelines  would 

4  be.   We  would  not  know  what,  if  any,  recommendation 

5  the  U.S.  Attorney  would  make  after  evaluating 

6  Mr.  Hale's  information. 

7  We  had  no  indications  whatsoever  of  what 

8  use  Mr.  Hale's  information  would  be  put  to,  i.e., 
what  fiTjit  it  might  bear,  which  would  go  to  his 
benefit  at  any  sentencing,  because  as  you-all  are 
aware  —  I  mean,  you  can  give  information,  but  if 
it's  not  substantial  and  if  it's  not  helping  or  if 
people  are  not  using  it  to  help,  then  it's  not  going 
to  do  him  any  good  to  go  tell  his  story. 

We  had  been  unable  to  get  to  the  point  as 
of  September  20  where  we  could  fill  any  of  that 
vacuum,  because  they  are  still  telling  me  that  they 
will  provide  my  client  with  a  motion  authorizing 
reduction  of  sentence  for  substantial  assistance  upon 
his  plea  of  guilty  to  a  felony  charge  of  fraud  and 
his  providing  the  substantial  assistance. 

Now,  what  that  tells  me  is  you  come  over 
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1  here  and  stick  your  head  in  a  noose  and  then  we're 

2  going  to  tell  you  how  tight  we're  going  to  pull  it 

3  and  we'll  go  on  from  there.   That  just  was  not  an 

4  acceptable  basis  for  us  to  offer  our  cooperation  at 

5  that  point  in  time. 

6  Q      Now,  what  about  the  idea  of  an  attorney 

7  proffer  of  information?   Was  there  some  discussion? 

8  A      I  didn't  regard  this  as  an  attorney 

9  proffer.    I  took  this  to  mean  that  they  were  still 

10  wanting  Hale. 

1 1  Q      What  happened  to  the  discussion  with 

1 2  respect  to  the  attorney  proffer? 

13  A      I  don't  really  recall  anything  ever 

14  occurring  substantially  on  that  point. 

15  Q      When  you  asked  them  to  get  more  specific 

16  with  respect  to  the  crime  that  they  would  like  him  to 

17  take  a  felony  plea  to,  what  was  their  response? 

18  A      By  this  date,  we  never  really  got  to  that 

19  point.    By  the  day  of  this  letter,  of  September  20, 

20  there  had  just  not  been  anything  happening  on  that 

21  point.    Been  refined  slightly  because  they  say  fraud, 

22  but  that  leaves  a  whole  panorama  of  possibilities  out 


1  there. 

2  Q      Now,  when  in  the  second  paragraph 

3  Mr.  Johnson  states  "of  course,  to  date  your  client 

4  has  offered  no  tangible  information  on  which  any  such 

5  arrangement  could  yet  be  made,"  was  it  your  belief 

6  that  he  was  addressing  your  attorney  proffer  at  that 

7  point? 

8  A      I  have  no  idea,  other  than  the  fact  that  as 

9  I  told  you  earlier,  you  know,  1  had  not  offered  any 

10  details  of  Mr.  Hale's  knowledge  on  any  of  the  events, 

1 1  transactions  and  persons  whose  names  had  been  set 

12  forth.    He  is  absolutely  right.    There  had  been  no 

13  information  offered,  if  that's  what  he's  referring 

14  to,  and  that's  what  1  took  it  that  he  was  referring 

15  to. 

16  Q      Now,  at  that  point  in  time,  what  were  you 

17  requiring  that  they  do  for  you  to  give  them  an 

1 8  attorney  proffer  of  information? 

19  A      We  had  never  really  discussed  that.   As  I 

20  told  you  earlier,  there  had  never  been  any  ground 

21  rules  established  for  that  because  the  discussions 

22  had  not  proceeded  to  that  point. 
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1  Q      So  you  had  made  that  offer  on  September  7? 

2  A      Yes. 

3  Q      Without  any  conditions  on  it,  I  take  it? 

4  A      Well,  I  made  the  offer  that  if  we  could  get 

5  to  that  point,  I  would  be  willing  to  make  an  attorney 

6  proffer  of  the  information  under  circumstances  that 

7  would  not  create  any  additional  liability  or 

8  incrimination  for  Mr.  Hale.  And  that  was  the  point 
of  not  having  Mr.  Hale  sit  down  at  a  table  and  open 
his  mouth  and  say  things  that  could  be  used  against 
him. 

Q  But  did  you  indicate  that  you  were  prepared 
to  do  that  before  they  made  a  commitment  as  to  what 
kind  of  disposition  they  would  require? 

A      Yes.    My  only  concern  was  that  it  not 
create  or  enhance  the  liability  of  Mr.  Hale.   That 
was  my  concern  at  that  point  in  time.    As  I  stated  to 
you  earlier,  I'm  just  trying  to  find  a  way  to  get  the 
door  open,  get  some  negotiations  started. 

Q      Then  I'm  going  to  show  you  what's  marked 
for  identification  as  Exhibit  17493.    It's  another 
letter  dated  September  20,  1993.    It's  to  Michael 


1  Johnson  regarding  David  Hale  from  you. 

2  (Witness  reviewed  the  document.) 

3  A      Okay.    This  is  it.    I  wrote  it. 

4  Q      Now,  you  indicate  in  this  letter  in  the 

5  second  sentence  "I  previously  indicated  to  your 

6  office  that  we  were  willing  to  listen  to  reasonable 

7  proposals  other  than  immunity  for  some  time"  ~ 

8  A      Yes. 
Q      —  "but  did  not  receive  concrete  offers." 
A      Yes. 
Q      Now,  as  you've  testified,  they  did  not 

counter  with  any  proposals  after  you  had  advanced 
immunity,  misdemeanor  or  an  attorney  proffer;  is  that 
correct? 

A      I  don't  recall  any,  other  than  if  you  want 
to  couch  it  as  a  condition  or  an  offer  that  Mr.  Hale 
come  over  and  plead  guilty  and  then  we'll  sit  down 
and  listen  to  his  story  and  then  we  will  make  a 
motion  for  reduction  of  sentence  if  we  like  what  you 
say. 

Q      Now,  you  also  indicate  in  this  letter  that 
you  "had  previously  indicated  to  Fletcher"  ~  and 
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1  that's  Fletcher  Jackson;  right? 

2  A      Uh-huh. 

3  Q      "Some  time  ago  very  definitive  areas  in 

4  which  Mr.  Hale  had  knowledge  and  also  reviewed  a  list 

5  of  names  involved  as  well." 

6  A      Yes. 

7  Q      Now,  that's  a  reference  to  your 

8  conversation  with  Mr.  Jackson  in  August  of  1993; 

9  correct? 

10  A      Yes. 

1 1  Q      And  again,  did  you  also  provide  that  same 

12  information  to  Ms.  Casey  and  Mr.  Johnson  on  September 

13  7,  1993? 

14  A      Yes.    What  I'm  referring  to  here  is  I 

15  believe  my  intent  was,  you  know,  this  process  has 

16  been  ongoing  for  a  good  many  weeks  and  that,  you 

17  know,  Mr.  Fletcher  was  my  first  and  initial  contact 

18  and  they  had  had  the  definitive  areas  in  which 

19  Mr.  Hale  could  help  them  for  some  period  of  time. 

20  Q      Mr.  Jackson,  at  that  point  in  time,  had  had 

21  the  information  since  mid- August  of  1993;  correct? 

22  A      Yes. 


1  Q      And  Ms.  Casey  and  Mr.  Johnson  had  had  it 

2  since  September  7,  1993;  correct? 

3  A      From  me.    I  don't  know  what  their 

4  communication  was  with  Mr.  Jackson. 

5  Q      I'm  going  to  show  you  what's  marked  for 

6  identification  as  Exhibit  5167  through  5168.    This  is 

7  a  letter  dated  September  21,  1993,  to  Randy  Coleman 

8  regarding  David  Hale  from  Paula  Casey.   Do  you 

9  remember  receiving  that  letter? 

10  A      Yes. 

11  Q      Now,  I'm  going  to  direct  your  attention  to 

12  the  third  paragraph,  and  in  particular  the  fifth 

13  sentence  starting  with  "Moreover." 

14  A      Yes. 

1 5  Q      See  where  it  says  "Moreover,  you  have 

16  claimed  that  your  client  can  provide  information  and 

17  have  set  forth  names  allegedly  involved."   Then  the 

1 8  next  sentence  goes  on  to  say  "However,  on  each 

19  occasion  tnat  you  have  been  requested  to  ftimish 

20  specifics,  including  again  yesterday,  you  have 

21  declined  to  do  so." 

22  Was  that  correct? 
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1  A      Basically  correct. 

2  Q      Had  you  supplied  names? 

3  A      Yes. 

4  Q      And  by  that  point  in  time,  you  had  offered 

5  to  give  them  an  attorney  proffer  with  respect  to  more 

6  specifics;  correct? 

7  A      Yes. 

8  Q      So  that  -- 

9  MR.  BEN-VENISTE:    Excuse  me,  off  the 

10  record. 

1 1  (Discussion  off  the  record.) 

12  MR.  GICALE:    I'm  sorry,  what  was  the  last 

13  question  and  answer? 

14  (The  reporter  read  the  record  as  requested.) 

15  BY  MR.  GICALE: 

16  Q      So  that  when  Ms.  Casey  indicates  that  you 

17  have  declined  to  do  so,  that's  not  quite  correct,  is 

18  it? 

19  A      In  the  context  that  it  had  been  previously 

20  discussed,  that  is  correct.    It  is  not  correct  that  I 

21  had  refused  under  any  circumstances  to  do  it. 

22 Q      Now,  between  the  time  of  the  last  September 


1  20  letter  and  this  letter  on  September  21,  1993,  did 

2  you  have  any  phone  conversations  with  either 

3  Mr.  Coleman  or  Ms.  Casey? 

4  A      Mr.  Johnson  or  Ms.  Casey? 

5  Q      I'm  sorry,  Mr.  Johnson  or  Ms.  Casey. 

6  A      Again,  I  don't  recall  any.    If  we've  got 

7  something  that  I  could  look  at,  but  I  just  don't 

8  recall  any. 

9  Q      Well,  in  this  letter,  Ms.  Casey  references 

10  some  contacts  she  had  with  a  reporter  from  The 

11  New  York  Times. 

12  A      Uh-huh,  yes. 

13  Q      Now,  do  you  recall  having  any  phone 

14  discussions  with  her  with  respect  to  that  contact  by 

15  the  reporter  from  the  New  York  Times? 

16  A      I  don't  recall  whether  I  did  or  not. 

17  Q      Now,  in  the  letter  she  indicates  that  the 

18  reporter  indicated  to  her  that  he  had  contact  with 

19  your  client  and  had  interviewed  your  client 

20  extensively  on  Thursday  regarding  his  information; 

21  correct? 

22  A      That's  what  it  says. 
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1  Q      Were  you  present  for  that  interview? 

2  A      I  think  so. 

3  Q      Now,  did  you  arrange  for  that  interview? 

4  A      Did  I? 

5  Q      Yes. 

6  A      Yes. 

7  Q      Why  did  you  do  that? 

8  A      Because  at  that  point  in  time,  it  did  not 

9  appear  that  anything  was  going  to  happen  in  terms  of 

10  an  ability  to  negotiate  any  sort  of  plea  arrangement 

1 1  with  the  U.S.  Attorney  ~  and  I'm  not  going  to  launch 

12  out  into  my  conversations  and  communications  with 

13  Mr.  Hale,  except  to  say  that  it  was  determined  as  a 

14  course  of  conduct  that  a  first  public  strike,  if  you 

15  will,  was  probably  preferable  to  any  other  course  of 

16  action. 

17  Q      Now,  again,  by  September  20  and  21,  1993, 

18  had  you  been  given  the  option  of  going  to  the 

19  Department  of  Justice  in  Washington  to  try  and 

20  negotiate  a  plea? 

21  MR.  BEN-VENISTE:    Object  to  the  form  of 

22  that  question. 


1  BY  MR.  GICALE: 

2  Q      I'll  withdraw  that  and  rephrase  it. 

3  By  September  21,  1993,  had  either  Ms.  Casey 

4  or  Mr.  Johnson  or  anyone  else  from  the  U.S. 

5  Attorney's  office  in  Little  Rock  indicated  to  you 

6  that  you  could  go  to  the  Department  of  Justice  in 

7  Washington  to  have  them  evaluate  your  offer  or 

8  request  for  disposition? 

9  A      1  don't  recall  that  ever  being  discussed. 

10  Q      Did  you  view  that  as  an  option  at  that 

1 1  point  in  time? 

12  A      Oh,  I  can't  say  that  I  was  totally  ignorant 

13  of  it. 

14  Q      Did  you  attempt  to  contact  anybody  in 

15  Washington  at  the  Department  of  Justice  with  respect 

16  to  that  disposition? 

17  A      No,  sir. 

18  Q      Why  didn't  you? 

19  A      Well,  again,  without  going  into 

20  attorney-client  communications,  the  decision  was  made 

21  between  Mr.  Hale  and  myself  that  given  the  particular 

22  circumstances,  it  probably  would  be  a  waste  of  time. 
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1  Q      Now,  going  back  to  July,  August  and 

2  September  1993,  did  you  attempt  to  call  Webster 

3  Hubbell? 

4  A      Give  me  the  dates  again. 

5  Q      July,  August  and  September  1993. 

6  A      Yes,  I  did. 

7  Q      And  how  many  times  did  you  call  him? 

8  A      I  don't  know.    There  were  several. 

9  Q      Showing  you  ~ 

10  A      From  June  through  September  there  were 

1 1  several  passes  back  and  forth.    There  were  probably  a 

12  couple  of  conversations. 

13  Q      And  what  were  those  calls  to  Mr.  Hubbell 

14  about? 

15  A      I  had  another  client  who  was  the  subject  of 

16  an  antitrust  type  investigation  being  conducted  out 

17  of  big  Justice  up  here  in  D.C. 

18  MR.  GICALE:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  GICALE: 

21  Q      Back  on  the  record. 

22  Go  ahead,  Mr.  Coleman. 


1  A      And  that  was  the  circumstance  that  gave 

2  rise  to  that  communication. 

3  Q      Now,  at  any  time  during  June,  July,  August 

4  or  September  1993,  did  you  talk  to  Mr.  Hubbell  about 

5  the  David  Hale  matter? 

6  A      No. 

7  Q      Did  you  attempt  to  call  him  with  respect  to 

8  the  David  Hale  matter? 

9  A      Never. 

10  Q      So  if  there  were  messages  or  references  to 

1 1  phone  calls  you  may  have  made  to  Mr.  Hubbell  during 

12  that  time  period,  they  were  all  with  respect  to  this 

13  antitrust  case? 

14  A      Totally  another  case. 

15  Q      At  any  time  after  you  began  to  represent 

16  Mr.  Hale,  did  you  ever  talk  to  Mr.  Hubbell  with 

17  respect  to  the  David  Hale  case? 

18  A      No,  sir. 

19  Q      Or  the  Madison  investigation? 

20  A      Never. 

21  Q      Or  Whitewater? 

22  A      Never. 
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1  Q      The  McDougals? 

2  A      No,  nothing  associated  with  David  Hale 

3  whatsoever.    I  had  another  case.    It  just  wasn't 

4  appropriate  to  combine  the  two  and  my  communication 

5  with  Mr.  Hubbell  had  started  before  I  ever  was  aware 

6  David  Hale  had  a  problem  or  that  I'd  be  involved  in 

7  it. 

8  Q      Showing  you  what's  marked  for 

9  identification  as  number  10749,  this  is  a  copy  of  a 

10  message  to  Judge  H.  dated  July  13.    In  the  upper 

1 1  right-hand  comer  it  says  "Randy  Coleman"? 

12  A      To  who  now?   Judge  H? 

13  Q      It's  a  message  to  Judge  H.    It's  from  Randy 

14  Coleman.    Is  that  your  phone  number  or  was  that  ~ 

15  A      374-1107,  that's  mine,  yes. 

16  Q      Would  that  have  been  about  the  time  you 

17  were  calling  him  with  respect  to  the  antitrust 

1 8  matter? 

19  A      I  can't  read  this.    Is  this  July  13? 

20  Q      It  appears  to  look  like  July  13. 

21  A      It  looks  like  July  13. 

22  Q      If  it  was,  would  that  have  been  the  time 
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1  that  you  were  calling  him  about  that  matter? 

2  A      Yes,  yes. 

3  Q      Showing  you  what's  marked  — 

4  A      I  think  I  called  him  as  early  as  June  on 

5  it. 

6  Q      Showing  you  what's  marked  for 

7  identification  as  Exhibit  10122,  a  message  dated 

8  September  1  to  the  judge  from  Randy  Coleman,  same 

9  phone  number.    Would  that  have  been  with  respect  to 

10  the  same  matter? 

11  A      Yes. 

12  Q      That  had  nothing  to  do  with  David  Hale? 

13  A      No. 

14  Q      Showing  you  Exhibit  Number  10087,  this  is  a 

15  message  to  the  judge  dated  September  3,  message  from 

16  Randy  Coleman,  same  phone  number.    Would  this  have 

17  been  with  respect  to  that  antitrust  matter  as  well? 

18  A      Yes. 

19  Q      This  would  not  have  been  with  respect  to 

20  David  Hale? 

21  A      No. 

22  Q      Did  you  know  Webster  Hubbell  prior  to  his 
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1  going  to  Washington? 

2  A      I've  known  Web  for  30,  35  years. 

3  Q      How  did  you  know  him? 

4  A      Knew  him  in  college  and  I  think  Web  played 

5  football  while  I  was  in  law  school  up  there  at 

6  Fayetteville.   Known  him  in  legal  circles  around  town 

7  for  years.   Used  to  handle  a  lot  of  litigation  back 

8  and  forth  with  him.    Known  him  for  years. 

9  Q      Was  it  a  business  relationship  or  social 

10  relationship? 

11  A      It  was  more  business  than  social.   If  we 

12  saw  each  other  out  ~  I  mean,  we  knew  one  another  and 

13  we  were  highly  acquainted,  but,  you  know,  we  didn't 

14  traffic  each  other's  homes  or  anything  of  that  sort. 

15  Q      Now,  I'll  represent  to  you  that  we  have 

16  some  phone  records  from  Mr.  Hubbell's  office,  one  for 

17  September  2,  1993  to  phone  number  501-374-1107.    That 

18  would  be  your  phone  number;  correct? 

19  A      It  was  my  office  number  at  that  time. 

20  Q      All  right.    And  do  you  recall  whether  or 

21  not  he  called  you  on  that  date? 

22 A      I  couldn't  tell  you.    He  and  I,  after  many 


60 


1  passes,  hooked  up  for  two  conversations  that  I 

2  recall,  and  one  occurred  somewhere  about  the  middle 

3  of  September,  as  I  remember,  and  then  one  had 

4  occurred  back  in  June  or  July.    And  I  think  of  all 

5  the  telephoning  back  and  forth,  I'll  show  you  numbers 

6  on  my  sheets  here  that,  you  know,  are  half  a  minute 

7  and  such  that  where  we're  just,  you  know,  passing 

8  like  ships  in  the  night  and  can't  get  hold  of  one 

9  another. 

10  Q      So  while  you  left  messages  for  each  other 

1 1  throughout  this  time  period  between  June  and 

12  September,  you  only  actually  talked  twice? 

13  A      I  think  we  talked  two  times. 

14  Q      Once  in  mid-September? 

15  A      Once  in  mid-September. 

16  Q      Once  in  June? 

17  A      Once  in  June,  I  think. 

18  Q      And  on  neither  of  those  occasions  was  it 

19  with  respect  to  Hale? 

20  A      Didn't  know  anything  about  David  Hale  in 

21  June  or  July,  and  in  September  just  avoided  it, 

22  didn't  talk  to  him  about  it. 
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1  Q      Just  to  be  complete  in  this,  do  you  recall 

2  whether  you  had  a  conversation  with  him  on  September 

3  8,  1993? 

4  A      1  couldn't  tell  you  the  date. 

5  Q      Do  you  recall  whether  you  left  a  message 

6  for  him  on  September  9,  1993? 

7  A      I'm  sure  1  did.    1  remember  we  were  going 

8  back  and  forth  on  numerous  occasions. 

9  Q      Do  you  recall  whether  you  left  a  message 

10  for  him  on  September  13,  1993? 

11  A      I  wouldn't  doubt  it. 

12  Q      Do  you  recall  whether  he  called  you  on 

13  September  15  ~  twice  on  September  15,  1993? 

14  A      Could  have.   1  wouldn't  discount  the 

15  possibility  for  sure. 

16  Q      Do  you  know  whether  you  called  him  on 

17  September  15,  1993? 

18  A      I'm  sure  I  did.    My  records  will  bear  out 

19  what  I  did  or  did  not  do  on  that. 

20  MR.  GICALE:    Off  the  record. 

21  (Discussion  off  the  record.) 

22 BY  MR.  GICALE: 
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1  Q      Mr.  Coleman,  you  brought  in  some  telephone 

2  records  today,  and  one  of  those  records  indicates  a 

3  conversation  August  31  of  14  minutes  to 

4  202-205-6360. 

5  A      If  memory  serves  me,  that  is  the  SBA. 

6  Q      That's  a  call  to  the  SBA? 

7  A      Yes.    Mark  Stevens,  who  was  the  attorney  at 

8  the  SBA  that  I  dealt  with  on  the  liquidation  of 

9  Capital  Management  Services,  Inc.    1  think 

10  Mr.  Hubbell's  number  is  the  514-9500,  as  I  remember. 

1 1  Q      And  so  that  you  had  another  call  with 

12  Mr.  Stevens  on  September  13th  of  '93  for  23  minutes 

13  and  that  was  with  respect  to  the  liquidation? 

14  A      Capital  Management  Services.   They  had 

15  filed  a  complaint.    I  had  worked  out  a  deal  to  avoid 

16  Mr.  Hale  any  adverse  publicity  I  could  that  they 

17  would  not  file  their  liquidation  until  Mr.  Hale's 

18  indictment  hit  so  he  could  endure  it  all  as  one  big 

19  bitter  pill  at  the  same  time,  and  they  did  that. 

20  Then  subsequent  to  his  being  indicted  there  on  the 

21  21st  or  22nd  and  us  appearing  in  ~  at  his  plea  and 

22  arraignment,  then  the  SBA  filed  their  receivership 
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1  and  liquidation  action  of  Capital  Management,  and  I 

2  had  many,  many  conversations  with  Mr.  Stevens  on 

3  matters  relating  to  that  civil  action. 

4  Q      Now,  did  there  come  a  time  in  August  of 

5  1993  that  you  called  William  Kennedy? 

6  A      Yes. 

7  Q      And  when  was  it  in  August  that  you  called 

8  him? 

9  A      Well,  there  again,  I  don't  recall  whether  I 

10  got  him  the  first  time,  second  time  or  whatever,  but 

1 1  I  called  him  ~  it  would  have  been  about  the  middle 

12  of  August,  16th,  17th,  somewhere  in  there. 

13  Q      And  what  was  the  purpose  of  your  call? 

14  A      Well,  by  that  point  in  time,  through 

15  conversations  with  my  client  and  conversations  with 

16  Mr.  Jackson  at  the  U.S.  Attorney's  office,  it  appears 

17  that  there  was  potential  for  an  investigation  which 

18  would  involve  folks  other  than  just  my  client,  and 

19  where  that  was  the  case  it  was  always  my  habit  to 

20  start  making  contact  with  attorneys  for  other  people 

21  who  might  become  involved  to  see  where  everybody 

22  stood  and  what  the  landscape  looked  like  that 


1  surrounded  me.   That  was  one  reason. 

2  I  knew  Bill  Kennedy. 

3  Q      How  did  you  know  him? 

4  A      Through  law  practice  there  in  Little  Rock. 

5  We  handled  a  lot  of  transactions,  cases  with  each 

6  other  and  his  law  firm  over  the  years,  his  and 

7  Mr.  Hubbell's  law  firm.    I  did  business  with  he  and 

8  Mr.  Hubbell,  Mr.  Foster,  Ms.  Clinton  routinely  for 

9  many  years. 

10  Q      Now,  why,  for  instance,  did  you  call 

1 1  Kennedy  as  opposed  to  Foster? 

12  A      Foster  was  dead  and  I  knew  Kennedy  ~ 

13  Q      I'm  sorry,  I'm  sorry,  strike  that.   I'm 

14  sorry.    Strike  that  question  and  answer. 

15  MR.  BEN-VENISTE:    Can't  strike  it,  Lou. 

16  It's  there.   Suck  it  up  and  go  forward. 

17  BY  MR.  GICALE: 

18  Q      I'm  sorry.    August  17,  1993. 

19  A      Yes,  sir. 

20  Q      Why  did  you  call  Kennedy  as  opposed  -- 

21  tried  to  discuss  it  with  Kennedy  as  opposed,  for 

22  instance,  to  Hubbell  or  someone  else  you'd  been 
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1  working  with  at  the  Rose  Law  Firm? 

2  A      Because  I  wanted  to  talk  to  somebody  whom  I 

3  perceived  was  an  attorney  for  Mr.  Clinton  that  I 

4  could  have  an  attomey-to-attomey  conversation 

5  with.   And  secondly,  I  knew  Mr.  Kennedy,  I  didn't 

6  know  anybody  else  in  the  White  House  counsel's  office 

7  since  Mr.  Foster's  death. 

8  Q      So  when  you  eventually  talked  to 

9  Mr.  Kennedy,  what  did  you  say  to  him? 

10  A      As  I  recall,  our  first  conversation  was 

11  very,  very  brief    You-all  probably  have  got  a  record 

12  that  would  show  how  long.    I  can't  remember  whether 

13  he  finally  got  hold  of  me  or  I  got  hold  of  him.    But 

14  in  any  event,  it  would  probably  show  a  very  brief 

15  phone  conversation  wherein  we  identified  ourselves  to 

16  one  another,  asked  Bill  if  he  was  still  in  the 

17  counsel's  office,  still  functioning  as  a  lawyer,  and 

18  he  says  he  was.   And  I  said  well,  you've  got  a  client 

19  then.   And  he  said  I  do? 

20  I  said  I  got  a  client  down  here.   Do  you 

21  remember  a  guy  named  David  Hale?  And  he  said  he 

22  did.    What's  going  on? 

66 

1  I  said  something  like  there's  an 

2  investigation,  federal  investigation  going  on  down 

3  here  that  might  well  involve  both  our  clients. 

4  Q      Now,  when  you  said  he  had  a  client,  who 

5  were  you  referring  to? 

6  A      Mr.  Clinton. 

7  Q      And  then  what  did  you  say? 

8  A      1  think  he  asked  me,  you  got  to  give  me 

9  some  names  or  something  so  1  know  what  I'm  dealing 

10  with  and,  you  know,  what's  involved  and  I  told  him 

1 1  just  very  basically  that  Mr.  Hale's  office.  Capital 

12  Management,  had  been  subject  to  a  search  and  seizure 

13  by  the  FBI  the  previous  month,  that  records  had  been 

14  taken  and  the  names  on  some  of  those  records,  pretty 

15  much  some  of  that  list  that  I  just  gave  you  earlier. 

16  Q      And  to  go  back,  the  list  you  gave  me 

17  earlier  was  Madison  Guaranty,  James  McDougal,  Susan 

18  McDougal,  Master  Marketing,  Clinton,  Tucker,  Castle 

19  Sewer  &  Water,  South  Loop  Construction,  Campobello 

20  Realty. 

21  A      I  doubt  I  mentioned  all  those  to  him,  but 

22  I'm  sure  the  names  came  off  of  that  list.    I'm  sure 
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1  Madison  Guaranty  and  Whitewater  and  the  McDougals  and 

2  Clinton  and  Tucker. 

3  Q      So  you  at  least  mentioned  those  names  to 

4  him? 

5  A      I'm  pretty  sure  I  did,  yes,  sir. 

6  Q      What  else  did  you  say  to  him? 

7  A      Oh,  he  just  asked  ~  you  know,  I  think  he 

8  asked  something  like  where  the  investigation  was.   I 

9  told  him  it  looked  like  it  was  just  getting  started. 

10  I  told  him  that  I  was  coming  up  to  Washington 

1 1  sometime  the  next  week  and  if  he  wanted  to  sit  down 

12  and  visit  about  it,  I'd  be  delighted  to  meet  with 

13  him.    He  said  he'd  call  me  back. 

14  Q      Did  you  reference  Heidi  Fleiss  in  this 

1 5  conversation? 

16  A      Not  in  that  one.   I  don't  think  I  did  in 

17  that  one.   That  was  another  conversation. 

18  Q      Did  you  talk  about  the  fact  that  Mr.  Hale 

19  might  be  indicted  soon  or  you  had  indications  that  he 

20  would  be  indicted  soon? 

21  A      I  probably  did,  yes. 

22 Q      And  did  you  indicate  it  was  related  to  — 
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1  Hale's  indictment  was  related  to  an  SBA  matter? 

2  A      Yes. 

3  Q      Capital  Management? 

4  A      Yes.    I'm  pretty  sure  I  did. 

5  Q      Did  you  say  anything  else  to  him  at  that 

6  point? 

7  A      Oh,  nothing  I  recall. 

8  MR.  BEN-VENISTE:    This  is  still  the  first 

9  conversation? 

10  MR.  GICALE:    Yes. 

1 1  THE  WITNESS:    It  was  a  very  brief 

12  conversation.   You  don't  have  long  conversations  with 

13  Kennedy. 

14  BY  MR.  GICALE: 

15  Q      How  long  was  the  conversation? 

16  A      Oh,  jeez,  if  it  lasted  five  minutes  max,  we 

17  could  probably  pull  either  his  phone  record  or  mine 

18  and  tell  whether  he  called  me  or  I  called  him.    I 

19  don't  remember  which  way  we  hooked  up,  but  it  wasn't 

20  very  long. 

2 1  Q      How  did  you  leave  it  at  the  end  of  that 

22  conversation? 
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1  A      I  left  it  that  I  was  coming  up  the 

2  following  week  because  I  had  to  see  the  SBA,  and  I'd 

3  sit  down  with  him  if  he  wanted  to.    He  said  he'd  get 

4  back  to  me. 

5  Q      What  happened  next? 

6  A      I  do  not  recall  whether  he  called  me  back 

7  almost  immediately  or  called  and  left  a  message  or 

8  exactly  how  it  happened.   But  the  next  thing  was 

9  either  he  called  me  back  and  said  he  did  not  wish  to 

10  meet  or  he  left  a  message  that  he  didn't  want  to 

1 1  meet.   And  to  be  honest  with  you,  I  can't  recall,  but 

12  that  was  what  happened  next. 

13  Q      Did  you  have  any  further  conversation  with 

14  him  with  respect  to  this? 

15  A      Yes,  yes,  I  did. 

16  Q      When  was  that? 

17  A      Day  or  two  later  he  called  me,  as  I 

1 8  remember. 

19  Q      What  did  he  say  to  you? 

20  A      First  thing  he  said  was  that  he  had  a  lady 

21  on  the  line  with  us,  whose  name  I  cannot  recall,  whom 

22  he  identified  as  some  sort  of  ethics  compliance 


1  officer.   She  said  hello  and  that's  all  I  recall  her 

2  saying,  or  something,  some  kind  of  greeting  like 

3  that.   And  from  that  point  he  asked  me  to  tell  him 

4  what  I  could  while  observing  the  attorney-client 

5  relationship  that  he  recognized  I  had  with  Mr.  Hale. 

6  And  I  told  him  well,  there  wouldn't  be  a  whole  heck 

7  of  a  lot  I  could  give  him,  but  I  think  that's  where  I 

8  used  the  reference  to  Heidi  Fleiss. 

9  Q      What  was  the  reference  to  Heidi  Fleiss? 

10  A      Well,  if  Heidi  Fleiss  was  a  madam  to  the 

1 1  stars  or  something  like  that,  then  David  Hale  was  the 

12  lender  to  the  political  elite  there  in  Arkansas, 

13  because  they  had  opened  up  Hale's  files  down  there 

14  and  there  were  a  bunch  of  loans  where  he  appeared  to 

1 5  be  doing  a  lot  of  favors  for  a  lot  of  people  in 

16  political  circles  down  there. 

17  Q      What  other  information  did  you  give  him  at 

18  that  time? 

19  A      I  think  he  inquired  of  me  if  Hale  were 

20  going  to  cut  a  deal,  attempting  to  cut  a  deal  or 

21  something  of  that  sort.    I  told  him  not  at  that 

22  point.    We  had  been  unable  to  but  that  Hale  was 
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1  attempting  to. 

2  Q      What  else  did  he  tell  you? 

3  A      He  asked  me  if  it  would  be  alleged  there 

4  were  any  face-to-face  meetings  with  his  clients,  and 

5  I  said  yes.   And  I  remembered  something  from  the 

6  other  conversation.  At  the  end  of  that  first 

7  conversation,  he  asked  me  what  I  wanted  him  to  do, 

8  and  I  told  him  I  didn't  want  him  to  do  anything,  that 

9  this  investigation  appeared  to  be  developing  and  I 

10  was  trying  to  run  my  traps  and  see  where  everybody 

1 1  stood.    I  said,  you  know,  I  just  thought  you  might 

12  want  to  visit  with  your  client.   And  he  said  well, 

13  maybe  clients,  plural.   And  I  said  well,  whatever. 

14  That's  the  way  we  left  the  first  conversation,  until 

15  he  called  me  back  and  said  he  didn't  want  to  meet. 

16  Then  we  had  the  second  conversation. 

17  Q      So  at  the  end  of  that  first  conversation, 

18  he  said  it  might  be  clients  ~ 

19  A      Yes. 

20  Q      ~  plural  as  opposed  to  one  client?  So 

21  that  in  the  second  conversation,  when  he  said  are 

22  there  face-to-face  meetings  with  his  clients,  again 


1  he  was  talking  about  the  plural? 

2  A      As  I  recall  he  was,  yes. 

3  Q      And  ~ 

4  A      Or  he  may  have  said  would  it  be  alleged 

5  that  there  are  any  face-to-face  meetings,  and  I  said 

6  yes. 

7  Q      What  else  did  he  ask  you  or  did  he  say? 

8  A      That  was  pretty  much  it.    That  conversation 

9  didn't  last  very  long  either.   And  he  ended  it  by 

10  saying  he  would  call  me  back  and  maybe  not,  that  1 

1 1  may  or  may  not  hear  fi-om  him,  and  I  didn't. 

12  I  want  to  be  sure  I  answered  an  earlier 

13  question  of  yours.    We  kind  of  went  off  to  another 

14  subject  before  I  finished.   You  asked  me  why  I  called 

15  him.    I  gave  you  one  reason.   I  had  another  reason 

16  for  calling  him  too. 

1 7  Q      What  was  the  other  reason? 

18  A      My  other  reason  was  to  kind  of  try  to  pump 

19  a  little  provocative  information  into  the  pipeline 

20  and  see  if  anything  ever  bled  out  anywhere  down  the 

21  line. 

22  Q      What  did  you  mean  by  that? 
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1  A      It  was  my  client's  belief,  having  known  a 

2  lot  of  these  people  for  a  lot  of  years,  that  there 

3  was  more  than  likely  some  extensive  communication 

4  between  Little  Rock,  Arkansas  and  Washington,  D.C. 

5  about  his  case,  and  we  just  reached  a  decision  that 

6  it  might  be  appropriate  just  to  make  a  phone  call  and 

7  see  if  down  the  road  word  ever  filtered  back. 

8  Q      Now,  when  you  say  "between  Little  Rock, 

9  Arkansas  and  Washington,"  where  in  Little  Rock  are 

10  you  talking  about? 

1 1  A      U.S.  Attorney's  office. 

12  Q      And  where  in  Washington  are  you  referring 

13  to? 

14  A      White  House,  Justice  Department  or  their 

15  personnel. 

16  Q      Now,  did  you  have  any  information  which  led 

17  you  to  believe  that  those  communications  were  going 

18  on? 

19  A      Any  information?  At  that  point  in  time, 

20  no.    Did  I?  No. 

21  Q      As  a  result  of  conversations  with  your 

22  client,  I  take  it  you  determined  that  there  were 


74 


1  communications? 

2  MR.  BEN-VENISTE:    I'm  sorry? 

3  THE  WITNESS:    I  couldn't  determine  that 

4  there  were  communications. 

5  BY  MR.  GICALE: 

6  Q      As  a  result  of  conversations  with  his 

7  client,  there  were  determinations  that  there  were 

8  contacts? 

9  A      I  didn't  make  a  determination  that  there 

10  were  contacts.   I  just  couched  it  in  terms  of  a 

1 1  likelihood.    If  I  stated  otherwise,  I  sure  didn't 

12  intend  to.    Likelihood  or  possibility. 

13  Q      All  right.    Going  back  to  the  second 

14  conversation,  did  Mr.  Kennedy  say  anything  else  to 

15  you  or  did  he  ask  you  any  other  questions? 

16  A      Not  that  I  remember. 

17  Q      Did  you  say  anything  else  to  him? 

18  A      Not  that  I  recall. 

19  Q      Did  you  go  over  the  names  of  the  people  or 

20  organizations  or  transactions  that  you  had  gone  over 

21  in  the  previous  conversation  with  him? 

22  A      No,  I  don't  recall  doing  that,  no. 
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1  Q      Did  you  talk  about  Capital  Management  and 

2  the  receivership? 

3  A      I  don't  recall  we  talked  about  the 

4  receivership,  no. 

5  Q      Did  you  talk  about  the  seizure  of  records 

6  of  Capital  Management? 

7  A      I  think  we  talked  about  that  the  first 

8  time. 

9  Q      Did  you  talk  about  Whitewater  in  the  second 

10  conversation? 

11  A      I  don't  think  we  talked  directly  about  that 

12  in  the  second  one. 

13  Q      Is  there  anything  else  that  either  he  said 

14  or  you  said  in  that  second  conversation? 

15  A      I  can't  recall  anything  else. 

16  Q      What  about  the  woman  who  was  present  for 

17  the  conversation  on  the  other  end,  did  she  say 

18  anything? 

19  A      She  never  said  anything  that  I  recall, 

20  other  than  an  initial  greeting. 

2 1  Q      And  did  you  ever  hear  from  Mr.  Kennedy 

22  subsequent  to  that  phone  call? 


1  A      No.   No. 

2  Q      Did  you  ever  meet  with  him  again? 

3  A      No,  never  did  meet  with  him. 

4  Q      Now,  after  Mr.  Hale  was  indicted  sometime 

5  in  late  September  1993,  did  you  have  any  further 

6  discussions  with  Paula  Casey  or  Michael  Johnson  or 

7  anyone  from  the  U.S.  Attorney's  office  or  Department 

8  of  Justice  with  respect  to  a  plea  disposition? 

9  A      Yes. 

10  Q      When  would  that  have  been? 

1 1  A      There  might  have  been  some  minor  contact, 

12  nothing  of  any  great  substance,  between  the  date  of 

13  David's  plea  and  arraignment  and  later  in  October.   I 

14  had  worked  with  Mr.  Jackson  on  some  procedural 

15  matters  associated  directly  with  the  case,  but  he  and 

16  I  had  ceased  pretty  much  talking  about  anything  on  a 

17  plea  negotiation  at  that  point  in  time  because  it  was 

18  kind  of  a  fruitless  effort  with  him,  as  he  had  told 

19  me  upfi-ont  it  would  be.    So  he  and  I  confined  our 

20  communication  to  matters  that  related  directly  to  the 

21  case,  its  trial,  postponement,  discovery  and  those 

22  sorts  of  things,  until  I  met  with  Paula  Casey  and 
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1  Michael  Johnson  again  sometime  in  late  October. 

2  Q      And  what  was  discussed  in  late  October  with 

3  respect  to  a  plea  disposition? 

4  A      I  think  I  gave  you  some  notes  that  I  wrote 

5  down  that  day  and  gave  them  a  copy  of  while  I  was  in 

6  her  office,  which  probably  set  out,  better  than  I  can 

7  recall,  exactly  what  we  did  because  we  were  not 

8  getting  along  at  that  point  very  well. 

9  MR.  GICALE:    Off  the  record. 

10  (Discussion  off  the  record.) 

1 1  BY  MR.  GICALE: 

12  Q      Showing  you  what's  marked  for 

13  identification  as  your  response.  Exhibit  1  in  your 

14  November  1  response  to  Joseph  Kolinski,  chief  clerk 

15  of  the  Senate  Banking  Committee,  some  notes  dated 

16  10-21-93.    Are  these  your  notes  of  that  meeting  with 

17  Paula  Casey? 

18  A      Yes,  and  Michael  Johnson. 

19  Q      In  reviewing  them,  do  they  refresh  your 

20  recollection  as  to  what  you  agreed? 

21  A      Well,  we  didn't  agree  on  anything.   This  is 

22  merely  a  recitation  of  what  they  dictated  to  me  to  be 


1  the  terms  under  which  they  would  enter  into  plea 

2  negotiations  with  Mr.  Hale. 

3  Q      All  right.   And  did  they  indicate  that  he 

4  must  give  a  full  and  complete,  truthful  statement 

5  with  respect  to  his  knowledge  of  this  matter? 

6  A      Yes. 

7  Q      That  he  must  provide  any  and  all  —  since  I 

8  can't  read  your  writing,  could  you  go  through  this 

9  for  us? 

10  A      Sure.    "DH,"  shorthand  for  David  Hale. 

1 1  Q      Number  2? 

12  A      Yes,  "must  provide  any  and  all  documents  in 

13  his  possession  on  matters  about  which  he  is 

14  questioned  or  which  relate  to  any  issue  raised. 

15  "DH  must  agree  to  testify  before  any  grand 

16  and/or  petit  jury  when  USA  deems  necessary,"  3. 

17  4,  "DH  must  agree  to  make  himself  available 

18  for  follow-up  interviews  when  reasonably  necessary." 

19  5,  "DH  must  agree  to  plead  guilty  to  a 

20  fraud-related  felony  (comprehensive-not  minimized  in 

21  terms  of  dollar  amount).    Latitude  on  negotiations  — 

22  will  not  stipulate  to  lesser  amount  on  present 
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1  indictment.   May  ask  DH  to  plead  to  conspiracy  fraud 

2  instead  of  a  substantive  fraud."   And  jeez,  my  own 

3  writing  fails  me.    "If  something  "other  than"  ~  "if 

4  felony  other  than  presently  charged,  waive  indictment 

5  by  grand  jury." 

6  And  then  6,  "proffer  would  give  use 

7  immunity  to  DH  if  negotiations  break  down,  does  not 

8  mean  that  he  could  not  be  prosecuted  for  acts,  the 

9  subject  of  the  proffer.   Proffer  could  be  used  for 

10  cross-examination  of  prosecution  for  perjury  or  false 

1 1  statement.   Proffer  could  not"  ~  I  can't  read  the 

12  right  column  there,  "used  as  evidence  of  guilt  except 

13  for  perjury  of  false  statement." 

14  7,  "if  proffer  accepted,  would  make  5K  1.1 

15  or  Rule  35.    5K  1.1  at  the  time  of  sentencing,  Rule 

16  35  after  sentencing,  matter  of  timing  if  DH  sentenced 

17  before  cooperation  completed." 

18  8,  "will  not  address  any  sentence 

19  recommendation  at  this  time.    Issue  to  be  revisited 

20  after  proffer.   No  commitment." 

21  9,  "if  there  is  an  agreement  between  DH  and 

22  USA,  no  press,  a  gag." 
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1  10,  "some  sums  will  require  more  discussion 

2  and  negotiations  from  the  standpoint  of  DH, 

3  especially  items  5  and  7,  perhaps  8." 

4  11,  "USA  will  extend  this  offer  until  close 

5  of  business  on  November  7,  1993.    If  no  agreement  by 

6  that  point  in  time,  any  further  agreement  would  be 

7  subject  to  possible  additional  charges  and/or  change 

8  in  nature  of  charges." 

9  12,  "restitution  added  per  phone  call  from 

10  Michael  Johnson  later  on  10-21-93." 

11  So  I  walked  out  of  there  that  day  with 

12  items  1  through  1 1  that  they  had  dictated  to  me  as 

13  the  terms,  and  then  they  called  me  and  I  added  an 

14  item  12  to  that  note. 

15  Q      And  was  it  left  after  that  meeting  that  you 

16  were  to  get  back  to  them  with  respect  to  this  or  they 

17  were  to  get  back  to  you? 

18  A      I  think  I  was  probably  to  respond  to  them. 

19  Q      And  did  you  eventually  respond  to  them 

20  prior  to  November  ~ 

21  A      I  think  I  responded  on  November  8. 

22  Q      On  November  8? 
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1  A      Yes. 

2  Q      That  was  your  response.   Did  you  have  any 

3  telephone  conversations  or  meetings  between  that 

4  point? 

5  A      I  don't  think  we  did,  no. 

6  Q      Okay.   Now,  by  November  8,  Ms.  Casey  had 

7  recused  herself  from  this  matter;  is  that  correct? 

8  A      I  think  she  did  it  on  November  8,  if  memory 

9  serves  me  correctly. 

10  Q      Or  at  least  that's  when  it  became  public, 

1 1  on  November  8? 

12  A      As  I  recall,  I  thought  that  I  had  written  a 

13  letter  back  to  her.    I  wrote  her  a  letter  on  November 

14  8.    It  was  number  14  in  the  package  that  I  gave  you 

15  responding  ~ 

16  Q      All  right.    But  in  any  event,  she  did  not 

17  respond  to  this  package  because  by  that  time  she  had 

1 8  been  recused  or  you  had  been  notified  that  she  had 

19  recused  herself  from  the  matter;  correct? 

20  A      Well,  as  a  matter  of  fact,  I  delivered  this 

21  letter,  and  along  about  4:00  that  afternoon,  she  and 

22  I  —  our  offices  were  in  the  same  building  there  in 

1  Little  Rock.   Along  about  4:00  that  afternoon  she 

2  came  up  to  my  office  with  Mr.  Mackay  and  introduced 

3  me  to  Mr.  Mackay.   I  had  heard  earlier  that  afternoon 

4  that  she  was  going  to  recuse  herself. 

5  Q      And  Mr.  Mackay  took  over  the  matter  at  that 

6  point;  correct? 

7  A      Yes.    Yes. 

8  Q      Now,  during  this  time  period  from  the  time 

9  you  began  representing  Mr.  Hale  through  November  8, 

10  you  were  also  having  conversations,  as  you  indicated, 

1 1  with  some  officials  from  the  SBA? 

12  A      That's  correct. 

13  Q      Mr.  Stevens;  correct? 

14  A      That  is  correct,  and  others. 

15  Q      Who  else  did  you  talk  to  from  the  SBA? 

16  A      Cecelia  Seay,  who  was  the  court-appointed 

17  receiver  there  in  Arkansas.   She  was  based  in 

18  Fayetteville,  Arkansas  at  that  time  and  at  one  point 

19  Mr.  Stevens  came  to  my  office  on  one  or  two  occasions 

20  and  brought  some  other  attorneys  from  up  here  in 

21  Washington  with  him  whose  names  I  cannot  recall. 

22  Q      And  did  you  give  Mr.  Stevens  information 
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1  with  respect  to  loans  or  money,  investments  of 

2  Capital  Management  that  he  should  look  into? 

3  A      I  gave  Mr.  Stevens  some  information. 

4  Q      With  respect  to  which  transactions? 

5  A      Jeez,  I  couldn't  tell  you.    Mr.  Hale  and  I 

6  met  Mr.  Stevens  and  his  team  at  the  offices  of 

7  Capital  Management  sometime  in  late  September.   It 

8  was  after  the  indictment,  shortly  after  the 

9  indictment,  at  which  time  the  representatives  of  SBA 

10  and  Mr.  Stevens  commenced  their  inventory  and  took 

1 1  custody  of  the  records  of  Capital  Management 

12  Services. 

13  Q      And  they  -- 

14  A      Mr.  Stevens  and  I  subsequently  had  some 

15  meetings  with  Mrs.  Seay,  and  I  think  there  were 

16  another,  oh,  two  or  three  attorneys  from  the  SBA 

17  involved,  at  which  we  discussed  some  of  the  loan 

18  transactions.   I  could  not  begin  to  tell  you.    They 

19  were  numerous. 

20  Q      Do  you  recall  whether  you  discussed  Castle 

21  Sewer  &  Water  and  Madison? 

22  A      We  discussed  Castle  Sewer  &  Water.   I 


1  believe  we  discussed  the  South  Loop  loan.    I  believe 

2  we  discussed  the  Susan  McDougal  Master  Marketing 

3  loan.   There  were  many  others  that  were  discussed. 

4  Q      What  about  Steve  Smith's  loan? 

5  A      I  can't  tell  you  for  sure.    It  could  have 

6  very  well  come  up  in  the  conversation.  As  I 

7  remember,  most  all  of  the  transactions  that  were 

8  listed  by  file  on  the  search  warrant  and  records  that 

9  had  been  seized  by  the  FBI  and  U.S.  Attorney  back  in 

10  July  were  discussed.   I  couldn't  begin  to  tell  you, 

1 1  sir.    It  was  very  extensive.  There  may  be  some 

12  correspondence  back  and  forth  that  would  tell  us 

13  that,  but  I  just  can't  recall  at  this  point. 

14  MR.  GICALE:    Off  the  record  for  a  second. 

15  (Discussion  off  the  record.) 

16  BY  MR.  GICALE: 

17  Q      Now,  I  would  like  to  go  through  a  couple  of 

18  things.    With  respect  to  Fletcher  Jackson,  have  you 

19  testified  today  to  all  of  the  discussions  you  had 

20  with  him  from  the  time  you  became  involved  in  this  to 

21  November  8,  when  Paula  Casey  recused  herself? 

22  A      I  don't  think  so. 
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1  Q      Have  you  testified  to  all  the  things  with 

2  respect  to  plea  negotiations,  the  conversations? 

3  A      Yes.    I've  given  you  the  substance  and 

4  content  of  any  significant  contact  I  had  with 

5  Fletcher  that  I  can  recall  on  the  subject  of  plea 

6  negotiations,  because  Fletcher  and  I  just  didn't  get 

7  very  far  on  the  plea  negotiations. 

8  Q      And  with  respect  to  Paula  Casey,  you  had 

9  the  conversation  on  September  7  and  you  exchanged 

10  some  letters.   And  then  you  had  another  meeting  in 

1 1  October  sometime? 

12  A      October  and  some  other  isolated  phone 

13  conversations.   That  was  the  substance  of  our 

14  contact. 

15  Q      And  with  respect  to  Michael  Johnson,  other 

16  than  the  meeting  on  September  7,  1993,  the  exchange 

17  of  letters  and  phone  calls  between  September  15  and 

18  September  21,  1993  and  the  meeting  on  October  21, 

19  1993,  were  there  any  other  discussions  with  him  with 

20  respect  to  a  plea  disposition  for  your  client, 

21  Mr.  Hale? 

22 A      Well,  no,  sir,  nothing  of  significance  I 


1  can  recall.   If  you'll  understand,  their  office  and 

2  my  office  were  in  the  same  building.    We  would  see 

3  each  other  going  to  and  from  the  parking  deck  every 

4  day,  or  getting  in  the  elevator  in  the  mornings. 

5  And,  you  know,  I  can't  tell  you,  sir,  that  there 

6  wasn't  a  time  where  the  subject  came  up,  but  I  don't 

7  recall  anything  of  any  significance  that  transpired 

8  about  it.    You  know,  I  would  see  Fletcher  Jackson 

9  every  day.    I'd  see  Michael  Johnson  most  days.    I'd 

10  see  Paula  Casey  a  lot  of  days.    You  know,  there  would 

11  be  a  passing  reference,  I'm  certain,  but  nothing  of 

12  any  significance. 

13  Q      Did  you  have  any  other  conversations  with 

14  Steve  Irons? 

15  A      Oh,  I've  had  many,  many  conversations  with 

16  Steve  Irons. 

17  Q      When  you  first  began  representing  Mr.  Hale 

18  in  August  and  November  8,  when  Paula  Casey  recused 

19  herself? 

20  A      I  only  recall  the  one  or  two  conversations 

21  that  I  had  with  Mr.  Irons  early  on. 

22  Q      And  that  was  where  you  called  him  up  about 
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1  a  potential  plea  disposition? 

2  A      I  freaked  out  the  whole  FBI  office  out 

3  there  by  calling  him  and  doing  that.   Nobody  had  ever 

4  heard  of  anyone  trying  to  negotiate  a  deal  with  the 

5  FBI  before. 

6  Q      Now,  that  conversation  with  him  was  in 

7  August;  correct? 

8  A      It  could  have  been  September.   I  think  it 

9  was  August.    It  was  early  on.    I  remember  that. 

10  Q      Did  you  have  any  conversations  with  anyone 

1 1  else  in  the  White  House  other  than  Mr.  Kennedy? 

12  A      About  this  subject? 

13  Q      Right. 

14  A      I  had  two  brief  phone  conversations  that  I 

15  have  described  with  Mr.  Kennedy. 

16  MR.  GICALE:    At  this  point  in  time,  we'll 

17  go  off  the  record. 

18  (Discussion  off  the  record.) 

19  MR.  BEN-VENISTE:    We're  going  to  take  a 

20  short  break  and  then  Mr.  Gicale  has  graciously 

21  consented  to  accommodate  our  schedule  because  of 

22  meetings  later  this  afternoon  with  our  clients,  to 

88 

1  question  until  we  need  to  leave  for  that  meeting, 

2  which  will  be  about  5:00. 

3  MR.  GICALE:    But  Lance  will  stay  on? 

4  MR.  BEN-VENISTE:    Lance  Cole  will  stay  in 

5  so  that  we  don't  lose  any  time  during  the  course  of 

6  that  meeting. 

7  (Recess.) 

8  EXAMINATION 

9  BY  MR.  BEN-VENISTE: 

10  Q      Mr.  Coleman,  let  me  go  back  a  bit  because  I 

1 1  missed  the  beginning  of  this  deposition  because  I  was 

12  in  the  ongoing  hearings  today.    But  I  would  like  to 

13  spend  a  little  time  talking  about  your  prior 

14  relationship  with  the  U.S.  Attorney's  office  in 

15  Little  Rock  through  your  practice.  You  may  have 

16  covered  some  of  this  so  forgive  me,  but  back  in  1993, 

17  what  was  the  breakdown  in  your  practice  between  civil 

18  and  criminal? 

19  A      Probably  ~  let  me  think  and  give  you  as 

20  accurate  an  answer  as  I  can  give  you. 

21  In  1993,  I  would  say  that  it  was  probably 

22  about  80  percent,  90  percent  civil  and  the  remainder 
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1  criminal,  except  at  certain  times.    If  I  talk  over 

2  the  long  haul,  that  was  probably  it.    At  certain 

3  times,  especially  1993,  a  lot  of  my  time  had  been 

4  consumed  in  white-collar  criminal  cases  from  the 

5  time,  oh,  '91  to  '93  because  of  the  bank  and  S&L 

6  failures  in  the  state  of  Arkansas  and  criminal 

7  prosecutions  arising  out  of  those.    I  had  handled 

8  some  criminal  defense  work  associated  with  that.   So 

9  in  '93  it  was  fairly  heavy  with  other  cases. 

10  Q      So  from  '91  to  '93,  given  the  climate  of 

1 1  the  times,  you  were  involved  in  criminal  matters 

12  relating  to  bank  failures  in  Arkansas? 

13  A      White-collar  type  criminal  defense  work, 

14  yes. 

15  Q      And  had  you  tried  any  cases  in  the  interim? 

16  A      Criminal  cases? 

17  Q      Yes. 

18  A      Of  that  sort? 

19  Q      Right. 

20  A      I  do  not  recall  that  I  did,  no. 

2 1  Q      Had  you  had  any  prior  professional 

22  relationship  or  dealings  with  Fletcher  Jackson? 


1  A      Off  and  on  over  the  years,  yes. 

2  Q      And  you  knew  him  to  be  a  career  prosecutor 

3  in  that  office? 

4  A      He  was  a  career  prosecutor.   He  left  my  old 

5  law  firm  and  went  to  the  prosecutor's  office  and 

6  stayed  there  ever  since. 

7  Q      And  had  you  been  in  the  law  firm  at  the 

8  time  that  Mr.  Jackson  was  there? 

9  A      We  met  each  other  in  the  door,  just  about, 

10  in  the  early  '70s.    I  joined,  he  left. 

1 1  Q      And  it  was  a  pretty  well-known  fact  that  he 

12  had  determined  to  make  his  career  as  a  government 

1 3  attorney? 

14  A      That  was  very  well  known. 

15  Q      Now,  had  you  had  professional  dealings  with 

16  Paula  Casey  prior  to  her  nomination  as  United  States 

17  Attorney? 

18  A      In  terms  of  handling  lawsuits  against  one 

19  another,  anything  of  that  sort,  no. 

20  Q      Indeed,  her  background  was  on  the 

21  professorial  side  and  with  a  heavy  emphasis  on  legal 

22  clinics  for  public  defender  type  of  work? 
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1  A      Correct. 

2  Q      And  that  was  a  well-known  fact? 

3  A      I  would  agree  with  that. 

4  Q      Was  she  known  to  you  as  a  highly  political 

5  type  of  person  in  terms  of  party  politics? 

6  A      If  I  had  to  put  her  on  a  scale,  yes. 

7  Q      How  would  you  rate  her? 

8  A      Well,  just  based  on  general  reputation,  I 

9  know  Paula  had  worked  for  Bumpers  up  here,  I  think, 

10  for  a  good  while,  and  I  knew  that  she  and  Gil  had 

1 1  been  the  subjects  of  various  politically  related 

12  appointments  along  the  line  for  a  number  of  years. 

13  Q      And  you  knew  that  she  had  left  Senator 

14  Bumpers' s  staff  and  had  moved  back  to  Arkansas? 

15  A      Yes. 

16  Q      And  had  accepted  a  position  at  the 

17  university? 

18  A      I  was  aware  of  that. 

19  Q      Let  me  go  to  the  question  of  when  you  were 

20  first  retained  by  David  Hale.   Were  you  retained 

2 1  before  or  after  the  search  warrant? 

22  A      After. 


1  Q      Did  he  have  counsel  prior  to  the  execution 

2  of  the  search  warrant? 

3  A      No. 

4  Q      Did  this  come  as  a  total  shock  ~ 

5  A      For  purposes  of  that  case,  no. 

6  Q      Right.    So  was  he  aware  he  was  under 

7  investigation,  as  far  as  you  knew? 

8  A      Without  going  into  my  conversations  with 

9  him,  I  think  I  would  generally  say  no. 

10  Q      And  after  the  execution  of  the  search 

1 1  warrant,  did  you  have  occasion  to  learn  the  genesis 

12  of  the  investigation,  how  it  came  to  be  that  he 

13  became  the  focus? 

14  A      Some,  not  totally. 

15  Q      And  what  did  you  learn? 

16  A      I  learned  that  the  investigation  that 

17  resulted  in  the  '93  circumstances  had  started  earlier 

18  that  year  as  the  resuh  of  some  referrals  fi"om  the 

19  SB  A  to  the  Justice  Department. 

20  Q      And  there  was  an  informant  or  some  person 

21  providing  information  who  was  involved  in  that 

22  situation  that  then  had  information  relating  to 
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1  Mr.  Hale? 

2  A      I  never  was  aware  of  an  informant  situation 

3  being  at  the  root  of  that  investigation.   It  was  my 

4  impression  that  it  came  through  official  SBA  channels 

5  of  their  evaluation  of  Capital  Management  Services, 

6  which  led  to  the  discovery  of  information  which 

7  resulted  in  the  criminal  investigation. 

8  Q      Okay.    I  didn't  mean  to  suggest  to  you  that 

9  there  was  an  informant.    I  thought  that  was  implicit 

10  in  the  answer  to  my  prior  question. 

11  So  you  learned  that  somehow  Capital 

12  Management  had  come  up  in  the  course  of  an  unrelated 

13  investigation  by  SBA? 

14  A      Well,  SBA  conducted  routine  examinations  of 

15  the  various  SBIC  entities  around  the  country, 

16  including  Capital  Management,  and  as  a  result  of 

17  information  gathered  during  one  of  those  routine 

18  examinations,  that  spawned  the  criminal.   That's  my 

19  understanding  of  it.' 

20  Q      And  that  was  in  1993? 

21  A      As  I  understood,  it  was  earlier  in  the  year 

22  of  1993. 
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1  Q      So  that  having  all  of  that  information  in 

2  hand,  Mr.  Hale  is  the  object  of  a  search  warrant 

3  where  documents  are  taken  from  his  place  of  business; 

4  correct? 

5  A      Correct. 

6  Q      Were  they  taken  from  his  home  as  well  or 

7  just  the  place  of  business? 

8  A      Place  of  business. 

9  Q      And  shortly  thereafter,  1  take  it,  you  were 

10  consulted,  this  got  his  attention? 

1 1  A      That  happened  July  20,  21,  and  I  was 

12  consulted  approximately  August  10  or  11. 

13  Q      And  at  that  time  you  had  the  opportunity  to 

14  speak  with  Mr.  Hale  and  to  learn  as  much  as  you  could 

15  about  the  circumstances.  What  was  the  next  thing 

16  that  you  did  after  that? 

17  A      After  what  now?   I'm  not  following  you. 

18  Q      After  you  were  retained  by  Mr.  Hale. 

19  A      The  first  thing  1  did  was  I  went  to  see 

20  Fletcher  Jackson. 

21  Q      Okay.    Was  it  at  that  moment  that  you 

22  decided  that  you  would  like  to  make  a  deal? 
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1  A      At  that  point  in  time,  no,  but  that  is 

2  always  a  consideration,  and  it  came  up  briefly  in  the 

3  first  conversation. 

4  Q      And  how  did  it  come  up? 

5  A      I  think  I  inquired  of  Fletcher.   He 

6  expressed  some  high  degree  of  confidence  in  his  case 

7  against  Mr.  Hale  based  on  what  was  on  the  table  at 

8  that  point  in  time.    Without  making  any  commitment  or 

9  evaluation  of  whether  he  was  right,  wrong  or 

10  indifferent  --  I  didn't  know  enough  to  know  ~  I 

1 1  asked  the  question  about  the  government's  willingness 

12  to  negotiate. 

13  Q      And  at  that  point  were  you  relatively 

14  confident  that  you  had  a  firm  handle  on  what  his 

15  liability  was  in  terms  of  what  the  government  was 

16  investigating? 

17  A      No. 

18  Q      So  that  was  kind  of  an  open-ended  question? 
A      I  met  Mr.  Hale  for  about  30  minutes  one 

day.    He  came  in  unannounced,  unanticipated.  The 
next  morning  I  met  with  Mr.  Jackson.    I  had  had  very 
little  opportunity  to  prepare  or  educate  myself  as  to 


1  what  was  going  on  at  that  point  in  time. 

2  Q      So  it  would  be  fair  to  say,  then,  wouldn't 

3  it,  that  your  first  meeting  with  Mr.  Jackson  was  to 

4  try  to  find  out  as  much  information  about  this  case 

5  as  Mr.  Jackson  would  be  willing  to  provide  you? 

6  A      The  lawyer  that  had  referred  this  case  to 

7  me  advised  me  that  an  indictment  of  Mr.  Hale  was 

8  imminent,  that  he  was  fast  tracked  and  therefore,  it 

9  was  my  objective  to  meet  with  Mr.  Jackson  and  to  see 

10  exactly,  as  best  he  could  tell  me,  what  was  the 

1 1  status  of  his  case,  what  his  timetable  was,  gee,  do 

12  you  have  to  do  it  this  rapidly,  let's  step  back  and 

13  take  a  look  at  it  and  that  sort  of  thing.   That  was 

14  the  context  of  our  first  conversation. 

15  Q      You  wanted  to  buy  some  time  if  you  could? 

16  A      Sure. 

17  Q      And  who  is  the  attorney  who  had  represented 

18  Mr.  Hale  before  or  who  had  referred  the  case  to  you? 

19  A      Well,  a  gentleman  by  the  name  of  Dale 

20  Price. 

21  Q      Did  he  stay  in  the  case? 

22  A      No,  huh-uh. 
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1  Q      Was  he  a  criminal  lawyer,  a  lawyer  with 

2  criminal  experience? 

3  A      Mr.  Price  is  a  former  partner  of  mine,  and 

4  yes,  he  had  been  a  preeminent  criminal  trial  attorney 

5  in  our  area. 

6  Q      Now,  I'm  not  going  to,  obviously,  ask  you 

7  about  what  happened  with  the  information  you  got  from 

8  Mr.  Jackson  vis-a-vis  conversations  with  your  client, 

9  but  did  you  then  come  back  to  Mr.  Jackson  ~ 

10  A      Yes. 

11  Q      —  and  approximately  how  long  a  period  went 

12  by? 

13  A      A  day,  two  days  max. 

14  Q      When  did  Mr.  Jackson  tell  you  his  start 

15  date  for  grand  jury  action  was? 

16  A      At  the  first  meeting. 

17  Q      When  would  that  have  been  in  connection 

18  with  your  meeting  with  him? 

19  A      That  was  at  the  first  meeting  that  I  had 

20  with  him  on  I'll  say  August  11  or  12,  and  he  told  me 

21  that  it  was  going  to  happen  ~  I  think  habitually  our 

22  grand  juries  return  the  third  Tuesday  of  the  month, 


1  and  that  would  be  September  was  when  his  grand  jury 

2  was  going  to  meet  and  he  was  going  to  seek  the  return 

3  of  an  indictment  on  Mr.  Hale. 

4  Q      And  he  had  presumably  had  the  opportunity, 

5  or  would  have  in  the  interim  between  then  and  the 

6  grand  jury's  meeting,  had  the  opportunity  to  digest 

7  and  review  the  records  which  had  been  the  subject  of 

8  the  search  warrant? 

9  A      What  he  did  or  didn't  do,  I  don't  know. 

10  Q      Now,  what  did  you  say  to  him  the  next  day? 

11  A      In  our  first  meeting,  we  had  a  fairly 

12  extensive  discussion  on  timing,  do  you  have  to  do  it 

13  this  rapidly.    Search  warrant  was  just  executed  July 

14  21.    Here  we  are  August  10,  11,  you're  going  to 

15  indict  him  on  September  20  or  21.    I  don't  have  much 

16  time  to  get  my  feet  wet  nor  for  us  to  explore  any 

17  alternatives.  Things  of  that  sort. 

18  At  that  meeting  we  had  a  brief  discussion 

19  about  his  willingness  to  negotiate,  assuming  there 

20  was  no  reason  to  do  that,  it  just  came  up  in  the 

21  conversation  as  it  does  routinely  in  those  type 

22  settings  between  defense  and  prosecution,  as  I'm  sure 
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1  you're  aware. 

2  I  had  known  him  for  a  number  of  years.   He 

3  told  me  I  didn't  know  what  I  was  getting  into  at  that 

4  first  meeting.   And  I  said  I've  been  around  the  block 

5  a  time  or  two,  I  know  what's  going  on.    So  I  go  visit 

6  with  my  client,  and  without  going  into  all  that,  I 

7  became  aware  of  what  I  was  getting  into. 

8  Mr.  Jackson  and  I  had  another  meeting  like 

9  the  next  day.    This  happened  in  three  successive 

10  days,  as  I  recall.   And  I  went  back  to  Mr.  Fletcher 

1 1  and  told  him  there  might  have  been  some  validity  to 

12  his  statement  that  I  didn't  know  what  I  was  getting 

13  into. 

14  By  that  point  in  time,  as  I  stated  to  this 

15  gentleman  earlier,  based  on  the  content  of  the 

16  records  that  were  seized  in  the  execution  of  the 

17  search  warrant,  conversations  with  my  client,  I  then 

18  went  to  Mr.  Jackson  because  I  had  a  better 

19  appreciation  of  the  scope  of  what  was  involved  and 

20  told  him  that  I  would  like  to  see  if  there  wasn't 

21  some  way  we  could  defer  the  indictment  process  or 

22  waive  statute  of  limitations  if  he  felt  like  the 


1  statute  of  limitations.    Was  a  problem  for  him,  1 

2  told  him  we  would  waive  statute  of  limitations. 

3  We  discussed  alternatives  of  indict  and 

4  seal  the  indictment,  anything  that  would  preserve  the 

5  confidentiality  of  his  investigation  of  Mr.  Hale  up 

6  through  that  point  in  time  that  would  give  Mr.  Hale 

7  an  opportunity  to  participate  and  cooperate  in  an 

8  investigation  of  others  and  other  transactions  and 

9  circumstances,  and  to  attempt  to  negotiate  some  sort 

10  of  negotiated  plea  to  something. 

1 1  Now,  that  was  the  purpose  of  my  second 

12  meeting  with  Mr.  Jackson. 

13  Q      So  that  you're  saying  you  were  prepared  to 

14  take  a  felony  indictment,  as  long  as  it  were  sealed? 

15  Is  that  what  you're  saying? 

16  A      That  was  a  possibility  that  we  discussed, 

17  among  others.    I  won't  tell  you  here  today  that  we 

18  were  willing  to  accept  that  as  a  matter  of  principle, 

19  but  it  was  certainly  something  that  was  thrown  out 

20  and  suggested. 

21  Q      Often  attorneys  try  to  test  the  waters. 

22  That's  one  of  the  things  that  if  they're  experienced, 
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1  their  client  is  paying  for,  the  ability  to 

2  outmaneuver  the  other  side  if  they  can.   You  were 

3  trying  to  cut  the  best  possible  arrangement  as  you 

4  were  learning  the  case  and  learning  the  amount  of 

5  evidence  that  the  government  claimed  to  have  against 

6  your  client  and  weigh  that  against  what  your  client 

7  was  telling  you.    You  thought,  okay,  the 

8  circumstances  are  that  this  may  not  be  a  defensible 

9  case  from  my  standpoint.    Let's  see  what  I  can  do. 

10  Is  that  a  fair  summary  of  where  you  were? 

1 1  A      Fair  analysis,  yes. 

12  Q      So  as  of  the  second  meeting,  you  put  on  the 

13  table,  well,  if  my  client  can  provide  you  with 

14  cooperation,  and  I'm  telling  you  that  he's  got  some 

15  stuff  to  cooperate  on,  I  would  like  you  to  in  return 

16  give  him  immunity.    That  was  your  first  position? 

17  A      That  was  discussed,  yes. 

18  Q      How  long  was  it  until  you  fell  back  to  a 

19  position  that  your  client  was  willing  to  plead  to  a 

20  misdemeanor? 

21  A      It  is  my  memory  that  there  were  several 

22  different  alternatives  discussed  at  my  second  meeting 
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1  with  Fletcher  Jackson  as  to  what  could  be  done  to 

2  facilitate  an  arrangement  between  he  and  the 

3  government.   There  was  discussed  a  waiver  of  statute 

4  of  limitations,  misdemeanor,  seal  an  indictment. 

5  There  were  several  things  discussed  at  that 

6  point  in  time. 

7  Q      So  you're  saying  you  may  have  already  moved 

8  by  the  second  meeting  from  immunity  to  we'll  take  a 

9  misdemeanor? 

10  A      I  am  not  telling  you  that  I  made  that  as  a 

1 1  proposal,  formal  proposal.    I  am  telling  you  that 

12  there  was  a  discussion  along  the  lines  of,  Fletcher, 

13  what  if  we  did  this,  what  if  we  did  that. 

14  Q      So  I  take  it  by  the  fact  you  moved  to 

15  misdemeanor,  he  wasn't  red  hot  to  grant  you  immunity 

16  in  return  for  some  cooperation  that  you  were  talking 

17  about? 

18  A      As  it  turned  out,  he  was  not  red  hot  to 

1 9  offer  me  anything  ~ 

20  Q      Well,  we'll  get  to  the  -- 

21  A      —at  that  day,  at  that  meeting. 

22  Q      We'll  get  to  everything  else  in  due  course, 


7483 

103 

1  but  it  seems  to  me  if  you  put  misdemeanor  on  the 

2  table,  immunity  kind  of  got  laughed  off  the  table 

3  pretty  soon,  you  didn't  feel  that  was  going  to  be  a 

4  viable  alternative? 

5  A      No,  I  didn't  get  a  response.   It  wasn't 

6  laughed  off  the  table.   It  just  wasn't  responded  to 

7  because  he  told  me  he  wasn't  going  to  do  anything, 

8  that  it  was  not  his  decision  to  make  and  he  wasn't 

9  going  to  do  it. 

10  Q      Didn't  he  tell  you  that  he  wanted  a  felony 

1 1  plea  as  a  minimum  from  your  client  at  some  point? 

12  A      That  was  virtually  always  the  position  of 

13  that  office  definitively  from  September  7  forward, 

14  not  prior  to,  because  he  and  I  never  got  to  that 

15  point. 

16  Q      Well,  so  you  kept  telling  him  things  that 

17  you  were  prepared  to  do  and  he  told  you  what  he  was 

18  going  to  do  was  indict  your  client? 

19  A      That  is  correct. 

20  Q      And  you  didn't  offer  him  unqualified 

21  cooperation,  my  client  will  walk  into  the  machine 

22  guns  and  take  whatever  hits  he  takes,  but  he  wants 
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1  you  to  have  this  information  because  he's  sorry  for 

2  the  bad  things  he's  done  and  wants  to  demonstrate 

3  that  remorse  by  being  fully  cooperative  with  no 

4  strings  attached? 

5  A      I  never  made  an  unqualified  offer  of 

6  cooperation  on  behalf  of  my  client. 

7  Q      So  let's  move  to  the  7th  of  September. 

8  You've  got  a  couple  of  weeks  before  the  grand  jury  is 

9  going  to  sit,  and  it's  your  understanding  they  are 

10  going  to  return  an  indictment  against  your  client; 

1 1  correct? 

12  A      Yes. 

13  Q      Did  you  ever  research  and  present  the  kind 

14  of  a  misdemeanor  you  thought  your  client  could  plead 

15  to  under  the  fact  circumstances? 

16  A      Did  I  present  to  them  a  charge?  No. 

17  Q      Had  you  had  one  in  mind  at  that  point? 

18  A      Specifically  as  it  related  to  Mr.  Hale,  no. 

19  Q      Well,  you  know,  there  are  misdemeanors  left 

20  in  the  U.S.  Code,  although  they  become  more  and  more 

21  difficult  to  find. 

22  A      Yes,  they  are. 
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1  Q      I'm  just  wondering  whether  you  had 

2  identified  any  kind  of  misdemeanor  that  would 

3  remotely  cover  the  conduct  that  the  government  said 

4  was  unlawful? 

5  A      At  that  point  in  time,  no. 

6  Q      Okay.    And  did  you  at  any  point  in  time 

7  prior  to  his  indictment  propose  a  specific 

8  misdemeanor? 

9  A      No. 

10  Q      So  -- 

11  A      We  never  got  that  close. 

12  '       Q      By  the  7th  and  into  the  month  of 

13  September-- 

14  A      1  will  say  in  my  experience  that  if  the 

15  prosecution  and  defense  get  to  a  meeting  of  the  minds 

16  on  misdemeanor,  1  have  had  experience  in  other  cases 

1 7  to  where  we  both  go  to  the  book  and  find  a 

18  misdemeanor  if  that's  what  we  want  to  do. 

19  Q      Try  to  get  one  of  Cinderella's  stepsisters 

20  to  shove  her  foot  into  that  misdemeanor  slipper,  if 

21  you  can? 

22 A      There  are  records  keeping  misdemeanors, 
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1  there  are  all  kinds  of  misdemeanors. 

2  Q      In  that  sometimes  if  the  occasion  warrants, 

3  people  can  be  very  creative  in  making  the  offense  fit 

4  into  some  kind  of  a  lesser  charge.   Is  that  what 

5  you're  saying? 

6  A      That  can  happen. 

7  Q      In  this  case  it  didn't  happen,  as  we  know? 

8  A      Didn't  happen. 

9  Q      You  were  told  that  bottom  line  your 

10  client's  conduct  in  the  eyes  of  the  U.S.  Attorney's 

1 1  office  was  serious  and  warranted  a  felony  plea? 

12  A      That  was  their  position. 

1 3  Q      Now,  at  that  point  or  at  some  point 

14  thereafter,  you  called  Mr.  Irons  on  the  telephone? 

15  A      Correct. 

16  Q      Had  you  known  him  previously? 

17  A      No. 

18  Q      But  you  knew  that  he  was  the  FBI  agent  who 

19  was  involved  at  least  in  some  aspect  of  this  case  by 

20  reason  of  his  involvement  in  executing  the  search 

21  warrant,  I  presume? 

22  A      Yes. 
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1  Q      What  did  you  say  to  Mr.  Irons? 

2  A      I  told  Mr.  Irons  that  basically,  the  U.S. 

3  Attorney's  office  was  riding  like  the  headless 

4  horseman  and  I  got  no  clear  definitive  response  from 

5  anyone.   Even  Fletcher  Jackson  had  told  me  in  one  of 

6  our  meetings  when  I  asked  him  if  he  refused  to  even 

7  make  a  decision  or  to  discuss  it  with  me,  whom  should 

8  I  go  to,  he  mentioned  the  FBI.    And  he  said  you  can 

9  go  talk  to  them.    It's  unusual,  I'd  never  done  it 

10  before,  but  I  thought  why  not. 

1 1  Q      Now,  do  you  recall  approximately  when  you 

12  had  this  conversation  on  the  telephone  with  Agent 

13  Irons? 

14  A      It  would  have  been  late  August,  as  I 

15  recall. 

16  Q      And  in  that  regard,  did  you  say  I  would 

17  like  to  come  in  and  proffer  my  client  to  you,  you 

18  listen  to  him,  you  make  up  your  mind? 

19  A      I'm  sure  that  the  terms  were  used  that  I 

20  would  like  to  find  an  avenue  to  negotiate  some  sort 

21  of  deal  for  Mr.  Hale. 

22 Q      So  rather  than  the  approach  that  I 


1  suggested  — 

2  A      I  have  no  memory  of  using  exactly  the 

3  approach  that  you  suggested.   There  are  probably 

4  elements  of  ~  you  know,  as  you  know  from  years  of 

5  practicing  law  yourself,  it's  not  a  clear  cut, 

6  distinctive  process  like  that. 

7  Q      You  made  known  that  your  client  had 

8  information  to  give? 

9  A      Yes,  sir. 

10  Q      And  you  told  Agent  Irons,  if  I  understand 

1 1  from  other  material  we've  seen,  that  you  were 

12  dissatisfied  with  the  approach  that  the  U.S. 

13  Attorney's  office  had  taken,  which  was  by  that  point 

14  you're  going  to  have  to  plead  to  a  felony,  and  if  you 

15  want  consideration  for  cooperation,  you're  going  to 

16  have  to  make  us  a  proffer? 

17  A      The  U.S.  Attorney's  position  was  before  it 

18  would  be,  in  essence,  discussed  any  further,  Mr.  Hale 

19  had  to  enter  a  plea  of  guilty  to  a  felony  charge  of 

20  some  type.    We  would  make  our  proffer  and  then  we 

21  would  determine  what  that  was  worth. 

22  Q      So  essentially  they  were  saying,  look,  this 
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1  is  felony  conduct,  we  are  not  buying  a  pig  in  a  poke, 

2  we're  not  going  to  make  a  deal  before  we  learn  what 

3  the  information  is.    Fair  summary? 

4  A      Well,  it  depends  on  what  time  frame  you're 

5  talking  about. 

6  Q      At  the  time  you  talked  to  Agent  Irons. 

7  A      At  that  point  in  time,  I'm  not  sure  it  was 

8  even  that  well  defined. 

9  Q      Well,  Agent  Irons,  if  I  understand,  told 

10  you  look,  I'm  with  the  program,  with  the  U.S. 

1 1  Attorney's  office,  my  view  is  that  your  client  is 

12  going  to  have  to  plead  to  a  felony  and  if  you  want 

13  any  consideration,  you're  going  to  have  to  make  a 

14  proffer,  you're  going  to  have  to  let  us  know  what 

15  your  client  is  talking  about? 

16  A      I  recall  Mr.  Irons  telling  me  that  he 

17  thought  my  client  had  some  serious  problems  and  that 

1 8  he  was  going  to  have  to  plead  to  a  felony  before 

19  anything  would  be  done.   That's  what  I  recall. 

20  Q      So  you  didn't  make  an  offer  to  Agent  Irons 

21  that  said  in  substance,  well,  let  me  tell  you  what  my 

22  guy  is  talking  about,  let  me  make  him  available  or 
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1  let  me  tell  you  what  he's  got  to  say? 

2  A      No. 

3  Q      Now,  time  goes  by  ~ 

4  A      He  didn't  encourage  me  to  do  that  because 

5  he  did  not  feel  like  he  was  the  one  to  make  that  kind 

6  of  decision  or  to  receive  that  kind  of  proffer  in 

7  that  setting,  as  I  recall. 

8  Q      Well,  he  would  not  agree  to  your  terms, 

9  your  preconditions,  for  receiving  a  proffer?  That's 

10  fair  to  say? 

11  A      I  don't  know  that  we  ever  got  into  a 

12  bargaining  or  negotiation  on  that  point.    What  I  read 

13  his  reaction  to  be  was  this  is  outside  the  scope  of 

14  my  job,  and  that  would  have  to  go  through  the  U.S. 

15  Attorney's  office. 

16  Q      Now,  at  that  point  I  think  Mr.  Gicale  asked 

17  you  whether  you  knew  where  the  Department  of  Justice 

18  made  its  headquarters  and  how  to  make  a  phone  call  up 

19  here  and  how  to  visit  if  you  were  so  inclined.    I 

20  take  it  you  did  not  seriously  consider  leapfrogging 

21  the  U.S.  Attorney's  office  in  Little  Rock  and  coming 

22  up  to  Washington  to  talk  to  career  attorneys  at  the 
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1  Department  of  Justice  about  whether  they  would  have  a 

2  different  take  on  the  situation  than  Little  Rock  U.S. 

3  Attorney's  office  was  providing  to  you? 

4  A      Did  I  consider  that  as  a  possibility? 

5  Q      Okay. 

6  A      Did  I  consider  it  at  all? 

7  Q      Yes. 

8  A      I  can't  say  it  wasn't  considered. 

9  Q      Considered  and  rejected?  Obviously  not 

10  favorably  acted  upon. 

1 1  A      Considered  and  deemed  that  it  would  be 

12  ineffective. 

13  Q      Now,  had  you  had  any  contact  over  the  years 

14  with  the  professional  core  at  the  Department  of 

15  Justice  criminal  division,  by  which  I  mean  the  people 

16  who  have  been  here  for  decades  through  all 

17  Republican,  Democratic  Administrations  as  career 

18  Department  of  Justice  executives? 

19  A      I  do  not  believe  that  I  have. 

20  Q      Did  you  know  that  such  individuals  existed 

21  as  a  life  form  up  here? 

22 A      I  gathered  that  there  would  be  individuals 
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1  who  would  have  existed  as  a  life  form  like  that  up 

2  here,  as  they  did  in  Little  Rock,  Arkansas. 

3  Q      And  you  did  not  think  that  that  was  a 

4  feasible  or  practical  or  viable  alternative  to  the 

5  stalemate  of  your  negotiations  with  Little  Rock? 

6  A      No. 

7  Q      Tell  me,  if  you  would,  how  it  came  to  be 

8  that  you  got  in  contact  with  Jeff  Gerth  at  The  New 

9  York  Times. 

10  A      I  knew  that  Mr.  Gerth  had  done  some 

1 1  spadework  on  real  estate  up  in  north  Arkansas  on  the 

12  Clintons  back  in  '92  and  from  that,  figured  he  would 

13  be  a  source  that  would  be  a  little  bit  ahead  of  the 

14  power  curve  in  terms  of  education. 

15  Q      When  did  you  determine  that  you  would 

16  contact  him? 

17  A      Sometime  a  week  or  so  after  my  September  7 

18  meeting  with  Paula  Casey  and  Michael  Johnson. 

19  Q      And  if  I  heard  you  correctly  earlier,  you 

20  stated  that  you  and  your  client  determined  that  if 

21  you  were  going  to  get  indicted,  that  the  best  defense 

22  would  be  a  good  offense,  and  you  would  get  your  story 


7488 

113 


1 

out  through  Mr.  Gerth? 

2 

A      Basically. 

3 

Q      How  long  between  the  time  that  you  first 

4 

contacted  Mr.  Gerth  did  you  meet  with  him? 

5 

A      Within  the  next  day  or  two. 

6 

Q      And  when  did  that  meeting  take  place? 

7 

A      Well,  I  would  say  that  that  would  have  been 

8 

sometime  right  around  the  middle  of  September. 

9 

Q      And  did  the  meeting  take  place  in  your 

10 

office  or  where  did  you  actually  meet? 

11 

A      In  my  office. 

12 

Q      Had  you  established  some  ground  rules 

13 

before  the  meeting? 

14 

A      Yes,  sir. 

15 

Q      What  were  those  ground  rules? 

16 

A      Basically  that  it  would  be  confidential  in 

17 

terms  of  the  fact  that  ~  well,  in  fact,  1  don't 

18 

think  there  was.    I  don't  think  there  were  any  real 

19 

hard  and  fast  ground  rules  set  for  that. 

20 

Q      Who  was  present  at  the  meeting? 

21 

A      Mr.  Hale,  Mr.  Gerth  and  myself. 

22 

Q      Was  Mr.  Gerth  allowed  to  tape  record  the 
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1 

meeting? 

2 

A      He  didn't  tape  record  the  meeting. 

3 

Q      Did  he  ask  to? 

4 

A      I  don't  recall  him  asking  to. 

5 

Q      Took  notes? 

6 

A      Took  notes  as  far  as  I  recall. 

7 

Q      And  you  didn't  restrict  him  in  that  regard? 

8 

A      No,  sir. 

9 

Q      Did  you  take  notes? 

10 

A      No,  sir. 

11 

Q      And  what  time  of  day  did  you  get  started? 

12 

A      I  don't  recall.   Sometime  midmoming,  close 

13 

to  noon. 

14 

Q      And  had  he  come  in  the  night  before? 

15 

A      1  don't  recall.   1  think  he  came  in  that 

16 

morning. 

17 

Q      And  how  long  did  he  stay  in  town  that  time, 

18 

do  you  recall? 

19 

A      I  have  no  idea. 

20 

Q      So  you  started  around  noon,  did  you  say? 

21 

A      Sometime  around  that  point  in  time,  yes. 

22 

Q      And  how  long  did  you  go? 
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1  A      Most  of  the  day. 

2  Q      And  what  time  did  you  break,  do  you  recall? 

3  A      I  don't  have  any  idea. 

4  Q      Did  you  have  dinner  together? 

5  A      No. 

6  Q      Did  you  have  sandwiches  brought  in  or  did 

7  you  start  afterwards? 

8  A      I  don't  recall. 

9  Q      Were  there  any  restrictions  on  Mr.  Gerth 

10  asking  Mr.  Hale  questions? 

11  A      I  don't  recall  whether  there  were  or  not. 

12  Q      And  do  you  recall  at  any  point  your  saying 

13  to  Mr.  Gerth  that's  off  limits,  you  can't  get  into 

14  that? 

15  A      Might  have  been  an  area  or  two. 

16  Q      Do  you  recall  any? 

17  A      Not  as  I  sit  here  today,  no,  sir. 

18  Q      Nothing  that  stands  out  in  your  mind? 

19  A      No,  sir. 

20  Q      And  did  Mr.  Hale  have  documents  with  him? 

21  A      I  don't  recall  whether  Mr.  Hale  had  any 

22  documents  with  him  at  that  point  in  time  or  not.    1 
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1  don't  think  he  did. 

2  Q      Did  you  have  documents  in  the  office  for 

3  Mr.  Hale  to  use? 

4  A      1  don't  think  1  did,  no,  sir. 

5  Q      Did  Mr.  Gerth  request  to  see  any  documents? 

6  A      At  that  point  in  time,  I  don't  recall 

7  whether  he  did  or  not. 

8  Q      Did  you  see  him  again  after  that  first 

9  meeting? 

10  A      Did  I  see  him,  yes. 

1 1  Q      When  did  you  see  him  again? 

12  A      I  don't  recall.   It  would  have  been  later 

13  that  month,  1  suspect. 

14  Q      Did  he  make  arrangements  or  did  Mr.  Hale  in 

15  fact,  see  Mr.  Gerth  again  after  that  first  meeting  in 

16  mid-September? 

17  A      Did  Mr.  Hale? 

18  Q      Yes. 

19  A      Yes. 

20  Q      When  did  he  see  him? 

21  A      Later  in  September. 

22  Q      After  the  indictment  or  before? 
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1  A      I  don't  recall.   Probably  after. 

2  Q      Was  that  by  prearrangement  through  you? 

3  A      Yes. 

4  Q      Was  there  a  requirement  as  part  of  the 

5  ground  rules,  if  there  were  any  ground  rules,  and 

6  maybe  this  refreshes  your  recollection  on  that  point, 

7  as  to  whether  Mr.  Gerth  could  contact  Mr.  Hale 

8  directly  fi-om  this  point? 

9  A      I  do  not  recall.   There  came  a  time  where 

10  Mr.  Gerth  and  Mr.  Hale  communicated  directly. 

11  Q      Do  you  recall  when  that  was? 

12  A      I  sure  don't. 

13  Q      But  was  it  roughly  in  the  same  time  frame? 

14  A      I  don't  think  so.    I  think  that  came  later. 

15  Q      Now,  your  intention  was  to  try  to  save 

16  Mr.  Hale  his  law  license  if  that  was  possible,  part 

17  of  your  initial  strategy  in  dealing  with  the  U.S. 

18  Attorney's  office;  is  that  correct? 

19  A      That  was  a  consideration. 

20  Q      So  the  distinction  between  felony  and 

21  misdemeanor  might  well  involve  whether  Mr.  Hale  would 

22  lose  his  license  to  practice  law  and  might  also 
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1  implicate  any  length  of  time  that  he  might  spend  in 

2  jail;  correct? 

3  A      Obviously  there  is  a  possibility  of  a 

4  distinction  between  the  time  you  would  spend  in  jail, 

5  felony  versus  misdemeanor. 

6  Q      Were  there  any  considerations  other  than 

7  the  ones  I've  mentioned  in  the  equation  felony  versus 

8  misdemeanor? 

9  A      Mr.  Hale's  ability  to  retain  his  judgeship. 

10  Q      Did  you  think  that  was  really  in  the 

1 1  picture? 

12  A      If  you  don't  ask,  you  don't  receive. 

13  Q      That's  a  pretty  optimistic  type  of  ~ 

14  A      It's  easier  to  come  down  than  it  is  to  go 

15  up. 

16  Q      Do  you  use  the  term  down  in  Little  Rock 

17  "chutzpah"  very  much? 

18  A      I've  heard  it  utilized. 

19  Q      Would  it  have  been  feasible  for  Mr.  Hale, 

20  if  he  had  pled  to  a  misdemeanor  count  down  in  Little 

21  Rock,  to  retain  his  judgeship? 

22  A      Possible. 
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1  Q      Okay. 

2  A      Not  probable,  but  possible. 

3  Q      You'd  have  to  find  -- 

4  A      Certainly  went  more  to  his  law  license. 

5  Q      You'd  have  to  find  a  pretty  benign 

6  misdemeanor,  in  my  view.    1  might  learn  something 

7  from  you  about  this. 

8  A      Well,  you  may.    But  you  don't  ask,  you 

9  don't  get  it. 

10  Q      Okay.    So  law  license,  judgeship  and  length 

1 1  of  incarceration.  Was  there  anything  else  in  the 

12  mix? 

13  A      As  far  as  impact  on  Mr.  Hale? 

14  Q      Well,  the  distinction  between  misdemeanor 

15  and  felony,  obviously,  on  Mr.  Hale. 

16  A      The  degree  of  confidence  or  trust  that 

17  Mr.  Hale  had  in  the  utilization  of  information  that 

18  he  might  be  able  to  provide  was  a  consideration. 

19  Q      Is  that  in  the  mix  between  misdemeanor  and 

20  felony  or  is  that  just  a  general  concern  that  he  had 

21  in  connection  with  any  cooperation  agreement  he  might 

22  enter  into? 
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1  A      That  was  a  consideration  that  permeated  the 

2  entirety  of  the  thought  process  at  that  point  in 

3  time. 

4  Q      Now,  there  wouldn't  be  any  way, 

5  practically,  to  know  how  the  U.S.  Attorney's  office 

6  or  the  FBI  would  follow  up  on  the  information  until 

7  he  provided  the  information.   That's  fair  to  say, 

8  isn't  it? 

9  A      I  don't  know  that  there  is  any  way  to  know 

10  what  any  investigative  authority  is  going  to  do  with 

1 1  the  information  that  a  client  provides.   That  is 

12  something  that  is  developed  in  the  negotiation 

13  process  and  is  ultimately  arrived  at  as  a  degree  of 

14  whatever  you  feel  the  trust  and  commitment  to  be,  by 

15  the  prosecutor. 

16  Q      Well,  it's  also,  at  least  in  my  experience, 

17  a  function  of  how  good  the  information  is  and  how 

18  much  it  warrants  committing  resources  to.    Wouldn't 

19  you  agree  with  that? 

20  A      The  quality  of  the  information  has  a  degree 

21  of  impact  on  what  the  prosecution  does  with  it  and 

22  how  it's  regarded  by  the  court  at  sentencing. 
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1  Q      So  at  this  point  in  mid-September, 

2  Mr.  Gerth  has  met  with  Mr.  Hale  and  you  and  there  are 

3  no  inhibitions  on  what  he  might  do  with  the 

4  information,  but  did  he  tell  you  what  he  was  going  to 

5  do? 

6  A      Not  that  I  recall. 

7  Q      Well,  what  was  the  strategy,  from  your 

8  point  of  view,  in  terms  of  getting  your  side  of  the 

9  story  out,  since  that  was  the  reason  why  you  had 

10  contacted  him,  you  wanted  to  be  able  to  make  some 

1 1  kind  of  preemptive  strike? 

12  A      To  attempt  to  preserve  some  degree  of 

13  credibility  for  Mr.  Hale  for  whatever  might  lie  down 

14  the  road  so  that  by  the  time  the  information  that 

15  Mr.  Hale  had  became  public  or  was  used  in  some 

16  fashion,  Mr.  Hale  would  be  something  other  than 

17  merely  a  convicted  felon. 

1 8  Q      Now,  it  has  come  to  our  attention  that 

19  Mr.  Gerth  contacted  an  individual  at  the  Department 

20  of  Justice  in  Washington  following  his  meeting  with 

21  Mr.  Hale  and  provided  that  individual  with  certain 

22  information  that  he  had  received,  presumably  in  the 
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1  meeting  that  you  have  described  for  us.    Did  he  tell 

2  you  that  he  was  going  to  contact  an  individual  in  the 

3  Department  of  Justice? 

4  A      No. 

5  Q      Mr.  Hale  also  contacted  --  I'm  sorry, 

6  strike  that. 

7  Mr.  Gerth  also  contacted  an  individual  in 

8  the  Little  Rock  FBI  office  following  his  meeting  with 

9  Mr.  Hale.   Did  he  tell  you  that  he  was  going  to  do 

10  that? 

11  A      No. 

12  Q      Did  he  tell  you  after  the  fact  that  he  had 

13  contacted  either  the  Department  of  Justice  in 

14  Washington  or  the  FBI  in  Little  Rock? 

15  A      I  do  not  recall  that  he  did.    I  do  not 

16  recall  that  he  told  me  that  he  contacted  anybody  at 

17  the  FBI  in  Little  Rock.    I  don't  recall  him  telling 

18  me  he  contacted  anybody  at  the  Justice  Department  up 

19  here. 

20  Q      Did,  to  the  best  of  your  knowledge, 

21  Mr.  Hale  hold  back  any  information  when  he  met  with 

22  Mr.  Gerth? 
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1  A      There  were  probably  areas  that  were  not 

2  discussed. 

3  Q      Do  you  recall  any  specifically? 

4  A      Not  as  I  sit  here  today. 

5  Q      Was  there  an  arrangement  between  you  and 

6  Mr.  Hale  that  he  would  withhold  certain  designated 

7  areas? 

8  A      Well,  without  going  into  what  Mr.  Hale  and 

9  I  discussed,  the  end  product  of  it  would  be  that,  as 

10  we  say  down  in  our  part  of  the  country,  you  got  to 

1 1  save  something  for  the  wedding,  assuming  there  is 

12  one. 

13  Q      Did  you  have  a  concern  that  Mr.  Hale 

14  providing  all  of  this  information  to  Mr.  Gerth  in 

15  your  presence  might  somehow  interfere  with  any  later 

16  claim  you  might  wish  to  make  about  attorney-client 

17  confidentiality? 

18  A      Yes,  sir. 

19  Q      And  do  you  feel  that  there  is  any  area  of 

20  attorney-client  confidentiality  left  on  substantive 

21  matters  for  Mr.  Hale? 

22 A      At  this  point,  given  his  cooperation,  I 


124 


1  can't  imagine  what  in  the  world  it  would  be. 

2  Q      I  agree  with  you. 

3  A      He's  more  the  government's  than  mine. 

4  Q      Do  you  still  represent  Mr.  Hale? 

5  A      I  remain  on  the  record  as  his  attorney, 

6  yes. 

7  Q      Now,  clearly  you  were  unable  to  reach 

8  agreement  prior  to  the  time  ~  on  a  disposition  of 

9  the  charges  against  Mr.  Hale  prior  to  the  time  that  a 

10  special  attorney  from  the  Department  of  Justice  was 

1 1  designated  to  assume  responsibility  for  that  matter. 

12  A      Yes,  yes.   I  didn't  realize  you  were 

13  through  with  your  question. 

14  Q      You  then  began  to  have  plea  negotiations 

15  with  Mr.  Mackay  from  the  Department  of  Justice; 

16  correct? 

17  A      Began  to,  yes. 

1 8  Q      And  do  you  recall  how  long  Mr.  Mackay  was 

19  in  the  picture? 

20  A      From  November  8  to  sometime  around  the 

21  middle  of  January  of  1994. 

22  MR.  GICALE:    Off  the  record  for  one 
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1  second. 

2  (Discussion  off  the  record.) 

3  BY  MR.  BEN-VENISTE: 

4  Q      From  the  time,  roughly  two  months,  that 

5  Mr.  Mackay  had  responsibility,  is  it  correct  that  you 

6  were  unable  to  reach  a  plea  agreement? 

7  A      Correct. 

8  Q      Now,  Mr.  Mackay  removed  certain 

9  prerequisites  that  you  had  objected  to  in  your 

10  dealings  with  the  U.S.  Attorney's  office;  isn't  that 

11  so? 

12  A      What  do  you  mean?   1  don't  follow  your 

13  question. 

14  Q      Well,  one  of  the  things  you  wanted  the  U.S. 

15  Attorney  to  do  is  to  have  an  open  mind  and  not  be  so 

16  all-fired  sure  that  come  hell  or  high  water,  Mr.  Hale 

17  was  going  to  have  to  enter  a  plea  to  a  felony; 

18  correct? 

19  A      1  remember  Mr.  Mackay  telling  me  that  he 

20  would  keep  an  open  mind. 

21  Q      And  didn't  he  put  that  in  writing,  as  they 

22  say  in  telephone  wars  nowadays?  He  sent  you  a  letter 
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1  and  said  that? 

2  A      I  think  he  sent  me  a  letter  to  that 

3  effect.   If  I  got  it  fi-om  him,  I  gave  it  to  you. 

4  Q      But  you  did  not  make  a  proffer  to 

5  Mr.  Mackay? 

6  A      No,  sir,  I  didn't. 

7  Q      And  this  was  at  a  point  well  after  you  had 

8  made  Mr.  Hale  available  to  The  New  York  Times  for  all 

9  intents  and  purposes? 

10  A      Yes. 

1 1  Q      And  can  you  say  why  it  was  you  were 

12  unwilling  to  make  a  proffer  to  Mr.  Mackay? 

13  A      Well,  basically,  you  do  what  your  client 

14  wishes. 

15  MR.  GICALE:    Again,  I'm  going  to  object. 

16  THE  WITNESS:    Are  you  asking  for  my 

17  analysis  of  that?   As  one  conducting  the 

18  negotiation? 

19  MR.  BEN-VENISTE:    Yes. 

20  Do  you  have  a  problem? 

21  MR.  GICALE:    My  objecfion  is  if  it  gets 

22  into  certain  client  privileged  ~ 
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1  THE  WITNESS:    I  don't  mind  answering  that 

2  question. 

3  MR.  BEN-VENISTE:    You're  asserting  the 

4  attorney-client  privilege  for  Mr.  Hale? 

5  MR.  GICALE:    No,  no  -  but  off  the  record. 

6  (Discussion  off  the  record.) 

7  THE  WITNESS:    I  wrote  Mr.  Mackay  a  letter 

8  sometime  in  December,  as  I  remember,  telling  him  what 

9  my  position  was. 

10  BY  MR.  BEN-VENISTE: 

1 1  Q      Now,  my  initial  question  was,  having  made 

12  your  client  available  to  The  New  York  Times,  having 

13  heard  from  Mr.  Mackay  that  he  would  keep  an  open  mind 

14  on  the  areas  that  you  objected  to,  which  was 

15  principally  that  he'd  have  to  plead  to  a  felony, 

16  Mr.  Mackay  was  telling  you  well  —  I  mean,  listen, 

17  I'll  make  up  my  mind  after  I  hear  what  he's  got  to 

18  say,  what  was  the  impediment  to  you  taking  Mr.  Mackay 

19  up  on  his  offer? 

20  A      The  impediment,  chiefly,  I  think  I  set  out ' 

21  in  a  letter  to  him  in  December,  which  I  viewed  as  an 

22  ongoing  part  of  our  ongoing  negotiations,  that  if  we 
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1  could  establish  some  parameters  that  he  would 

2  consider  on  recommendation  for  sentencing,  things  of 

3  that  sort.    I  think  Mr.  Mackay' s  word  to  me  was  let's 

4  take  the  wrapper  off  the  package  and  take  a  look  at 

5  it. 

6  And  I  think  my  response  to  him  was, 

7  Mr.  Mackay,  when  we've  taken  the  wrapper  off  all  the 

8  package  and  looked  at  it,  you  know,  could  you  give  me 

9  an  idea  if  you  like  it,  what  you  might  do.   That's 

10  where  Mr.  Mackay  and  I  sort  of  were,  as  I  recall, 

1 1  when  he  exited  the  picture. 

12  Q      So  you  wanted  something  more  specific  from 

13  Mr.  Mackay  than  I'll  keep  an  open  mind,  I'm  not  wed 

14  to  a  felony? 

15  A      And  my  client  wanted  his  assurances  that 

16  the  decision  as  to  the  utilization  of  information  and 

17  what  would  be  done  with  it,  that  Mr.  Mackay  was 

1 8  pretty  much  independent,  as  far  as  that  went,  of  any 

19  other  influences  and  I  think  I  had  requested 

20  something  of  that  sort  from  Mr.  Mackay  also. 

21  Q      Well,  let's  see.   Mr.  Mackay  in  his  letter 

22  to  you  of  December  15,  in  his  last  paragraph,  said 
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1  "finally,  we  wish  to  emphasize,  as  we  did  in  today's 

2  meeting,  that  we  come  to  this  case  with  an  open 

3  mind.    We  remain  interested  in  obtaining  by  proffer," 

4  and  that's  set  off  in  commas,  "any  information  your 

5  client  has  to  offer  and  welcome  any  ideas  you  have 

6  for  a  mutually  beneficial  resolution  of  this 

7  matter." 

8  Then  you  responded  to  him  - 

9  A      Let  me  see  his  letter  if  I  could. 

10  Q      Surely. 

1 1  (Witness  reviewed  the  document.) 

12  You've  had  a  chance  to  review  your 

13  correspondence? 

14  A      Yes. 

15  Q      Please  feel  free  to  do  that  at  any  time 

16  during  this  deposition.   This  is  not  a  memory  test. 

17  If  you  have  a  document  that  you  think  will  be  helpful 

18  to  you,  please  consult  it. 

19  So  I've  read  to  you  from  Mr.  Mackay's 

20  letter  to  you  of  December  15.    Did  you  respond  to  him 

21  in  writing? 

22 A      Apparently  Mr.  Mackay  and  I  had  some 
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1  additional  communication,  because  1  wrote  him  on 

2  January  13,  '94  and  I  had  gotten  another  letter  from 

3  him  January  3,  '94  and  I  had  met  with  him  on  January 

4  4  '94.    When  I  reviewed  my  files  I  did  not  apparently 

5  pick  up  or  have  a  copy  of  his  letter  to  me  of  January 

6  3,  1994  -- 

7  Q      Would  you  like  to  see  it?   We  have  one 

8  here. 

9  A      ~  or  I  would  have  included  it  in  here. 

10  Q      I'd  be  pleased  to  show  you  ours. 

1 1  (Witness  reviewed  the  document.) 

12  A      All  right. 

13  Q      Now  what  do  you  recall? 

14  A      Give  me  a  question. 

15  Q      Okay.    He  gave  you  the  opportunity  by  his 

16  letter  to  make  your  proffer  and  he  would,  on  behalf 

17  of  the  Department  of  Justice,  maintain  an  open  mind 

18  as  to  whether  or  not  a  felony  plea  would  be 

19  required. 

20  A      And  I  responded  to  him.    Apparently  he  and 

2 1  1  had  a  phone  conversation  on  January  4,  or  a  meeting 

22  on  January  4,  the  content  of  which,  as  I  sit  here 
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1  today,  I  do  not  recall,  and  then  I  responded  to  him 

2  on  January  13  by  letter. 

3  Q      And  he  wrote  you  a  letter  on  the  3rd  of 

4  January? 

5  A      He  wrote  me  a  letter  on  the  3rd. 

6  Apparently  he  and  I  met  on  the  4th  and  1  wrote  him  a 

7  letter  back  on  the  13th  of  January. 

8  Q      Okay.    So  your  response  to  all  that  had 

9  gone  before  was  summarized  in  your  letter  of  January 

10  13? 

1 1  A      Basically  that  was  it,  yes,  sir. 

12  Q      Now,  your  concern,  if  I  understand  your 

13  January  13  letter  ~  and  I'm  clearly  paraphrasing  at 

14  this  point  and  not  quoting  ~  is  that  once  Mr.  Hale 

15  made  a  proffer,  it  would  still  be  up  to  the 

16  government  to  decide  how  much  credit  to  give  him  for 

17  making  that  proffer  and  that  the  government  might 

18  still  choose  to  prosecute  him  for  felony? 

19  A      He  was  already  being  prosecuted  for  a 

20  felony. 

21  Q      Choose  to  continue  to  demand  the  felony 

22  plea  or  go  to  trial.    1  mean  — 


132 


1  A      Sure. 

2  Q      That  was  an  option  for  Mr.  Hale,  go  to 

3  trial  if  you  want  to? 

4  A      Absolutely. 

5  Q      I'm  sure  somebody  along  the  way  pointed 

6  that  out  to  you. 

7  A      Didn't  have  to  point  it  out  to  me. 

8  Q      Well,  they  usually  point  it  out  to  you 

9  anyway,  even  if  they  don't  have  to.    That's  been  my 

10  experience.  If  you  don't  like  what  we're  putting  on 

1 1  the  table,  just  go  to  trial. 

12  Did  you  have  a  trial  date? 

13  A      We  had  one.   Had  a  couple  of  them,  as  I 

14  recall.   One  was  the  standard  you  got  30  days  from 

15  the  date  of  your  arraignment  to  defend  a  case  we've 

16  been  working  on  for  months,  and  then  I  think  we  -- 

17  Q      That's  characterized  as  an  important  right 

1 8  of  the  defendant  to  a  speedy  trial? 

19  A      To  a  speedy  trial  that  few  defendants  ever 

20  want.   And  then  we  had  another  trial  date. 

2 1  Q      When  was  the  other  trial  date? 

22  A      I  can't  remember.   It  was  sometime  —  I 
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1  think  it  had  been  set  in  March  or  something  of  '94, 

2  as  I  recall. 

3  Q      So  it  was  coming  up  by  the  time  you're 

4  having  these  conversations  in  January? 

5  A      Well,  it  was  what  it  was.    I  had  a  trial 

6  date  sometime  around  the  end  of  March  in  1994  and  it 

7  was  January  of  1994. 

8  Q      So  you  pretty  much  needed  to  know  if  you 

9  were  going  to  have  to  prepare  for  trial  or  whether 

10  you'd  be  able  to  work  out  some  kind  of  arrangement? 

1 1  A      You'd  always  like  to  know  that. 

12  Q      And  so  what  did  you  hope  that  Mr.  Mackay 

13  was  going  to  be  able  to  provide  you  in  response  to 

14  your  letter  of  January  13  that  would  give  you 

15  sufficient  comfort  in  going  forward  and  making  your 

16  proffer  as  he  was  requesting  you  to  do? 

1 7  A      That  he  would  come  back  and  give  us  at 

18  least  a  range  of  possibilities  that  would  be 

19  considered,  a  floor  and  a  ceiling.   If  he  liked  what 

20  we  said  or  he  didn't  like  what  we  said. 

21  Q      And  you  wanted  something  in  that  regard 

22  different  than  what  would  be  more  or  less  standard 
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1  under  the  sentencing  guidelines  if  you  were  to  get  a 

2  5K  letter? 

3  A      You  were  looking  for  a  5K  letter  if  you 

4  were  going  to  plead  guilty  to  a  felony.   You  would 

5  want  to  know  it  before  you  pled  instead  of  relying  on 

6  somebody's  good  graces  to  give  you  a  Rule  35  after 

7  you'd  pled. 

8  Q      And  you  didn't  think  you  had  that  on  the 

9  table  at  that  point? 

10  A      Wasn't  sure. 

1 1  Q      Was  that  the  only  thing  you  wanted  was  a  5K 

12  letter,  if  the  --  if  you  were  to  get  a  5K  letter,  it 

13  would  be  on  the  basis  of  the  prosecutor  saying  — 

14  A      That  was  one  of  the  things  1  wanted. 

15  Q      --we  have  evaluated  the  cooperation  and  we 

16  find  that  significant  assistance  has  been  provided. 

17  Isn't  that  what  a  5K  letter  says? 

18  A      5K  letter  says  that  we  are  requesting  a 

19  downward  departure  from  the  sentencing  guidelines 

20  based  on  substantial  cooperation. 

21  Q      But  you  wanted  a  commitment  that  they  would 

22  make  such  a  request  for  a  downward  departure  based  on 
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1  substantial  cooperation  prior  to  the  time  that  you 

2  were  to  make  the  proffer? 

3  A      I  wanted  that  to  be  put  on  the  table  as  a 

4  very  viable  alternative,  if  they  accepted  what  he  had 

5  to  say. 

6  Q      Well,  did  anybody  say  it  wasn't  on  the 

7  table? 

8  A      Nobody  said  it  was. 

9  Q      Well,  Mr.  Mackay  seemed  to  have  been  saying 

10  that  in  his  earlier  letter  that  he's  got  a  completely 

1 1  open  mind  whether  he's  even  going  to  require  a  felony 

12  plea. 

13  A      "Open  mind"  is  not  defined. 

14  Q      Well,  "on  the  table"  means  "open  mind," 

15  doesn't  it? 

16  A      "Open  mind"  means  he'd  think  about  it,  to 

17  me. 

18  ,         Q      So  you  wanted  something  more  than  he'd 

19  think  about  it? 

20  A      Yes,  sir.    You  would,  too. 

21  Q      Well,  I  guess  that's  where  you  and  I  part 

22  company.   You  know,  I  feel  it's  my  job  to  evaluate 
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1  the  cooperation  of  a  client  under  these  circumstances 

2  and  then  based  on  that  you  got  to  bite  the  bullet  and 

3  say  look,  based  on  your  experience  with  prosecutors, 

4  you're  going  to  advise  your  client  to  do  what's  in 

5  his  interest. 

6  A      I  guess  you  and  1  could  have  a 

7  philosophical  discussion  about  that,  but  from  my 

8  standpoint,  and  I'm  going  to  negotiate  a  deal,  I'm 

9  going  to  want  some  boundaries  in  which  I  am  going  to 

10  operate,  up  side,  down  side,  depending  upon  what  you 

1 1  think  of  my  information  and  what  you  do  with  it. 

12  Q      Okay.   Let's  fast  -- 

13  A      And  I  didn't  get  any  of  that. 

14  Q      Let's  fast  forward  a  little  bit.    It's 

15  clear  that  Mr.  Hale  entered  a  plea  of  guilty  to  two 

16  felonies  rather  than  the  one  felony  from  the  days  of 

17  Fletcher  Jackson  and  Paula  Casey;  correct? 

18  A      Yes,  sir. 

19  Q      And  did  he  make  a  proffer  before  the  plea 

20  agreement  was  accepted? 

21  MR.  GICALE:    This  I  will  -- 

22  MR.  BEN-VENISTE:    I'm  not  asking  for  the 
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1  substance  of  it. 

2  MR.  GICALE:    This  really  --  we're  getting 

3  into  territory  that  ~ 

4  MR.  BEN-VENISTE:    If  you  don't  want  to 

5  say. 

6  THE  WITNESS:    You  guys  determine  what 

7  the  —  put  this  on  the  record.    You  guys  determine 

8  what  the  boundaries  are  and  I'll  answer  the 

9  question.    I'm  not  going  to  until  I  know  what  I'm 

10  getting  into. 

1 1  MR.  BEN-VENISTE:    If  Mr.  Gicale  objects  to 

12  it  going  into  the  record  ~ 

13  MR.  GICALE:    It's  beyond  the  scope  and  — 

14  MR.  BEN-VENISTE:    Okay,  all  right. 

15  BY  MR.  BEN-VENISTE: 

16  Q      Have  in  mind  I  have  not  asked  for  the 

17  substance  of  what  he  provided  in  any  proffer  that  he 

18  may  or  may  not  have  provided  in  connection  with  his 

19  plea  agreement. 

20  A      Mr.  Ben-Veniste,  to  sum  the  whole  thing  up, 

21  obviously  the  pot  was  not  right  until  a  certain  point 

22  in  time  for  Mr.  Hale's  cooperation. 
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1  Q      A  poker  term,  if  I'm  not  mistaken.   I'm  not 

2  quite  sure  I'm  familiar  with  that  game. 

3  A      I'll  bet  you  are. 

4  Q      Is  that  the  game  where  two  of  a  kind  are 

5  good,  but  three  of  a  kind  are  better? 

6  A      Something  like  that. 

7  Q      I'll  have  to  play  that  sometime. 

8  A      A  babe  in  the  woods. 

9  (Laughter.) 

10  Q      Let's  turn  to  the  phone  call  to 

1 1  Mr.  Kennedy.   You  have  stated  that  with  respect  to 

12  your  telephone  tag  and  eventual  hookup  with  Webster 

13  Hubbell,  that  that  in  no  way  had  anything  to  do  with 

14  your  representation  of  Mr.  Hale,  and  I'm  not  going  to 

15  go  into  that  with  you,  on  your  representation. 

16  With  respect  to  your  call  to  Mr.  Kennedy, 

17  it  is  your  testimony,  and  I  listened  to  that  part  of 

18  it,  if  I  understand  it  correctly,  that  it  is  your 

19  regular  practice  in  connection  with  white-collar 

20  criminal  representation  of  your  clients,  to  contact 

21  others  who  may  have  some  connection  to  the  case  early 

22  rather  than  later? 
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1  A      Yes,  sir. 

2  Q      And  I  want  to  be  very  clear  on  one  point, 

3  and  that  is  whether  you  had  the  expectation  that 

4  Mr.  Kennedy  was  going  to  do  something  helpful  to  your 

5  client  as  a  result  of  you  making  that  telephone 

6  call. 

7  A      No,  sir.    Well,  let  me  rephrase  that.   By 

8  "helpfiil,"  you  define  your  term  there  and  I'll  maybe 

9  give  you  another  answer. 

10  Q      What  did  you  hope  Mr.  Kennedy  was  going  to 

11  do? 

12  A      I  had  no  idea  what  Mr.  Kennedy  was  going  to 

13  do.    If  Mr.  Kennedy  might  impart  to  me  some 

14  awareness,  prior  awareness  of  what  was  happening  with 

15  Mr.  Hale  and  Capital  Management  in  Little  Rock, 

16  Arkansas,  that  might  have  been  helpful. 

17  Q      How  would  it  have  been  helpful  to  you  if 

18  Mr.  Kennedy  had  known  something  about  this 

19  investigation  involving  your  client? 

20  A      It  might  have  confirmed  some  of  Mr.  Hale's 

21  suspicions,  that  there  were  some  folks  up  here  that 

22  had  some  prior  knowledge  of  what  was  happening  to 
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1  him. 

2  Q      Well,  Mr.  Kennedy,  if  I  understand  you,  did 

3  not  provide  such  confirmation? 

4  A      Mr.  Kennedy  did  not. 

5  Q      So  what  else  did  you  hope  Mr.  Kennedy  would 

6  be  able  to  do  that  would  either  help  your  client  or 

7  answer  some  questions  that  he  might  have  asked  you? 

8  A      At  that  point  in  time,  what  did  he  do?   He 

9  didn't  do  anything. 

10  Q      No,  I  didn't  ask  you  that.   I  asked  you 

1 1  what  you  hoped  he  might  do,  if  anything.   You've 

12  mentioned  one  thing,  which  was  of  an  informational 

13  interest  to  your  client. 

14  A      On  that  particular  point,  I  don't  know  that 

15  I  had  any  other  expectations. 

16  Q      Well,  the  other  thing  that  you  mentioned, 

1 7  and  I  guess  that  was  with  respect  to  the  second  phone 

18  call,  was  that  you  were  laying  some  kind  of  a  trap  to 

19  see  whether  some  information  that  you  imparted  to 

20  Mr.  Kennedy  in  your  conversation  with  him  would 

2 1  somehow  come  out  of  another  part  of  some  other 

22  pipeline  that  you  or  your  client  presumed  existed;  is 
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1  that  correct? 

2  MR.  GICALE:    Objection.   I  don't  think  he 

3  said  "trap"  anyplace  in  his  testimony. 

4  THE  WITNESS:    We  were  dealing  --  am  1  to 

5  answer  now? 

6  BY  MR.  BEN-VENISTE: 

7  Q      Yes. 

8  A      1  don't  know  that  1  would  call  it  a  trap, 

9  but  1  meant  exactly  what  1  said  in  my  earlier 

10  testimony,  which  was  to  put  some  information  out  in 

1 1  the  stream  and  see  what  happened  with  it. 

12  Q      What  was  the  information  you  put  in  the 

13  stream? 

14  A      The  fact  that  there  was  an  investigation 

15  here  in  Little  Rock,  Arkansas  that  might  involve  both 

16  our  clients,  and  a  little  bit  about  the  nature  of  it 

17  in  terms  of  who  was  involved. 

18  Q      Well,  I  didn't  mean  to  imply  something 

19  pejorative  in  the  sense  of  setting  a  trap,  and  I 

20  guess  I  got  that  from  your  earlier  mention  in  the 

21  context  of  Mr.  Kennedy  that  you  were  running  the 

22  traps,  but  - 
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1  A      I  used  that  in  the  context  of  I  generally 

2  try  to  survey  the  landscape  of  parties  who  are 

3  involved  or  potentially  may  be  involved  from  whatever 

4  standpoint  when  you  have  got  a  situation  like  this. 

5  Q      Well,  what  you  wanted  to  do,  if  my  notes  of 

6  your  earlier  testimony  are  accurate,  was  you  wanted 

7  to  put  some  provocative  information  in  the  pipeline 

8  and  you  wanted  to  see  whether  anything  filtered  back? 

9  A      Yes,  sir. 

10  Q      And  did  you  get  anything  filtered  back  out 

1 1  of  that  pipeline? 

12  A      Directly,  no. 

13  Q      And  it  always  occurs  to  a  lawyer  that  when 

14  there  is  a  modifier  in  front  of  that  no,  that  one 

15  should  ask  a  follow-up  question.    So  what  did  you  get 

16  back? 

17  A      Was  there  anything  that  came  directly  out 

18  of  that  conversation?  No.    Was  there  anything  that 

19  came  out  of  the  entire  circumstance?  I  thought  it 

20  was  fairly  significant  when  Paula  Casey  brought 

21  Mr.  Mackay  up  to  introduce  him  to  me  the  afternoon  of 

22  November  8,  and  I  thought  it  was  fairly  significant 
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1  when  Mr.  Fiske  was  appointed  January  14  of  1994. 

2  Q      You  think  all  of  that  resulted  from  your 

3  mentioning  Heidi  Fleiss  to  Mr.  Kennedy? 

4  A      1  don't  know  whether  it  did  or  not.    It  was 

5  the  overall  objective  of  Mr.  Hale  to  have  somebody 

6  independent  to  deal  with  in  his  case,  and  that's 

7  where  the  whole  thing  was  headed. 

8  Q      Well,  weren't  there  some  other  ways  of 

9  doing  that?  Let  me  withdraw  that  question. 

10  I  must  say  that  that  seems  somewhat 

1 1  attenuated  to  me,  but  I  could  well  be  wrong  about 

12  that.   Others  will  decide. 

13  But  in  any  event,  you  didn't  hear  back 

14  directly  from  the  White  House  following  your  second 

15  conversation  with  Mr.  Kennedy? 

16  A      No,  sir,  I  did  not  talk  to  anybody  else  but 

17  Mr.  Kennedy  on  two  occasions. 

18  Q      And  if  there  was  any  notion  that  someone 

19  might  be  affected  in  an  untoward  way  and 

20  misinterpreted  your  intent  in  this  telephone 

2 1  conversation  to  put  Mr.  Kennedy  on  notice  of  the 

22  facts  that  you  provided  to  him,  and  by  that  1  mean 
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1  any  attempt  to  interfere  with  the  case  against 

2  Mr.  Hale  for  fear  that  Mr.  Hale  would  somehow  then 

3  implicate  the  President  or  the  First  Lady,  that  would 

4  have  been  disposed  of  with  the  indictment  of  Mr.  Hale 

5  on  felony  charges? 

6  A      I  don't  follow  your  question,  sir.    You 

7  lost  me  there  someplace. 

8  Q      Well,  some  people  undoubtedly  are  going  to 

9  make  the  suggestion,  Mr.  Coleman,  that  by  calling 

10  Mr.  Kennedy  with  this  information,  Mr.  Hale  may  have 

1 1  wanted  to  influence  the  investigation  in  a  way 

12  favorable  to  him. 

1 3  A      No,  because  Mr.  Kennedy  asked  me  if  there 

14  was  anything  I  wanted  him  to  do,  and  1  told  him  no. 

1 5  Q      Well,  people  may  take  that  a  step  further 

16  and  think  that  maybe  you  wouldn't  be  so  direct  in 

17  such  an  approach  if  it  was  your  intention.   I'm  not 

18  saying  it  was.   Indeed,  I'm  prepared  to  credit  your 

19  explanation  for  your  motive. 

20  A      That  was  not  the  objective  and  never  was. 

21  Mr.  Hale's  concern  was  that  it  was  coming  in  the 

22  other  direction. 
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1  Q      Someone  might  question,  and  I'm  sure,  given 

2  the  level  of  conspiratorial  interest  in  what  has 

3  generically  been  described  as  Whitewater,  that 

4  someone  undoubtedly  will  take  the  view  that  the  call 

5  to  Mr.  Kennedy  was  made  in  the  hope  that  your  client 

6  thought  that  if  the  White  House  realized  that  he 

7  might  have  something  bad  to  say  about  the  President, 

8  that  maybe  his  problems,  Mr.  Hale's,  would  go  away. 

9  Can  you  see  where  somebody  might  come  to  such  a 

10  conclusion,  even  if  it  might  be  erroneous? 

1 1  A      Well,  you  may  draw  whatever  conclusion  you 

12  would  like,  sir. 

13  Q      I'm  not  saying  that's  my  conclusion.   I 

14  said  - 

15  A      Anybody  else's  —  it's  not  yours,  then 

16  anybody  else's  is  speculative,  as  far  as  I'm 

17  concerned. 

18  Q      So  I'm  just  providing  the  explanation  to 

19  you  in  the  context  of  my  earlier  question,  and 

20  perhaps  we  could  have  that  read  back  then. 

21  (The  reporter  read  the  record  as  requested.) 

22 MR.  GICALE:    I  - 
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1  MR.  BEN-VENISTE:    I  meant  the  question 

2  before  that. 

3  THE  WITNESS:    If  I  were  a  lawyer,  I  would 

4  object  to  the  speculative  nature  of  your  question. 

5  It's  hard  for  me  to  answer  that. 

6  BY  MR.  BEN-VENISTE: 

7  Q      Let  me  come  back  another  way  and  ask  you 

8  this.    If  some  person  had  thought  that  there  was  an 

9  attempt  to  intercede  on  Mr.  Hale's  behalf,  assuming 

10  the  President  of  the  United  States  could  affect  a 

1 1  criminal  investigation  that  was  headed  toward 

12  indictment  in  Little  Rock,  Arkansas  because  of  some 

13  concern  that  the  target  of  that  investigation  might 

14  provide  information  harmful  to  him,  if  prosecuted, 

1 5  then  the  return  of  the  indictment  against  Mr.  Hale 

16  would  seem  to  answer  that  kind  of  speculation,  would 

17  it  not? 

18  MR.  GICALE:    Again,  I  would  object.   What 

19  happened  happened  and  what  he  knows  and  what  his 

20  intent  I  think  is  relevant.   I  don't  think  what 

21  someone  else  would  conclude  is  relevant  here. 

22  MR.  BEN-VENISTE:    You  may  answer  that 


7505 

147 

1  question  if  you  remember  it. 

2  THE  WITNESS:    It's  hard  for  me  to  answer 

3  that  question. 

4  MR.  GICALE:    I  would  instruct  him  not  to 

5  answer  because  ~ 

6  MR.  BEN-VENISTE:    You  can't  instruct  him 

7  not  to  answer  anything,  Lou,  because  you're  not  his 

8  lawyer  unless  I  missed  something  that  happened 

9  earlier  in  the  deposition.   Are  you  representing 

10  Mr.  Coleman? 

1 1  MR.  GICALE:   No,  I  don't,  but  I  represent 

12  the  Committee  and  we  can  go  to  the  chairman  and  talk 

13  to  him  about  the  question. 

14  MR.  BEN-VENISTE:    Why  don't  you  go  to  the 

15  Committee  -- 

16  THE  WITNESS:    I  don't  want  to  sit  here  and 

17  argue  all  night.    You're  asking  me  would  the  fact 

18  that  somebody  is  indicted  be  the  answer  in  and  of 

19  itself  as  to  whether  or  not  someone  in  control  of  the 

20  Justice  Department  was  or  was  not  taking  some 

21  influence  over  Mr.  Hale's  case,  and  I  can't  answer 

22  that.   I  don't  know  that.    I  don't  know. 
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1  BY  MR.  BEN-VENISTE: 

2  Q      All  right.    That's  the  answer. 

3  A      Impossible  for  me  to  know. 

4  MR.  BEN-VENISTE:    Why  don't  we  take  five 

5  minutes. 

6  (Recess.) 

7  EXAMfNATION 

8  BY  MR.  GICALE: 

9  Q      Mr.  Coleman,  as  we  already  indicated  on  the 

10  record,  Mr.  Ben-Veniste  had  a  meeting  that  he  had  to 

1 1  attend  and  so  we  interrupted  my  earlier  questioning 

12  of  you  so  he  could  have  an  opportunity  to  do  that. 

13  And  I  would  like  to  just  follow  up  on  some  questions 

14  that  I  had  asked  you  before.   First  of  all,  when  you 

15  called  Mr.  Coleman  on  August  17,  do  you  recall 

16  whether  or  not  — 

17  A      Kennedy? 

18  Q      I'm  sorry,  I  said  Coleman.   Mr.  Kennedy  ~ 

19  strike  that. 

20  Mr.  Kennedy  on  August  1 7,  1 993  and  you  left 

21  a  message,  did  you  indicate  to  whoever  took  the 

22  message  that  it  was  fairly  urgent  that  he  speak  to 
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1  you? 

2  A      I  don't  recall  doing  that. 

3  Q      When  you  talked  to  him  the  second  time,  did 

4  he  indicate  that  they  would  have  no  involvement  with 

5  you  or  words  to  that  effect? 

6  A      Come  again  now,  the  second  time  that  I 

7  talked  to  him,  did  Mr.  Kennedy  indicate  he  would  have 

8  no  involvement  with  me? 

9  Q      Right. 

10  A      I  don't  recall  anything  like  that  being 

1 1  said. 

12  Q      That  would  have  been  the  time  when  you  had 

13  someone  else  on  the  phone? 

14  A      Yes.   I  don't  recall  that. 

15  Q      Do  you  recall  him  telling  you  -- 

16  A      I  recall  him  telling  me  that  I  may  call  you 

17  back  and  I  may  not,  and  he  never  did.   That's  my 

18  memory  of  it. 

19  Q      Do  you  recall  him  saying  to  you  he  wasn't 

20  going  to  interact  with  you  anymore? 

21  A      No.    What  1  remember  him  saying,  his  last 

22  words  to  be,  were  that  1  may  call  you  back  and  I  may 


1  not. 

2  Q      Now,  just  to  clarify  an  earlier  question, 

3  at  the  time  you  called  Mr.  Kennedy  in  August  1993, 

4  you  knew  him  from  your  days  of  practice  in  Little 

5  Rock  and  you  knew  that  he  was  working  at  the  White 

6  House.   By  this  point  in  time,  Mr.  Foster  had  died  as 

7  of  July  1993.   Did  you  know  anyone  else  working  in 

8  the  White  House  at  that  point? 

9  A      Yes. 

10  Q      Who  else  did  you  know? 

1 1  A      David  Watkins. 

12  Q      David  who? 

13  A      David  Watkins,  Mack  McLarty,  Carol  Rasco. 

14  There  were  a  host  of  folks  I'd  known  for  years. 

15  Q      Did  you  know  the  Clintons? 

16  A      1  knew  the  Clintons. 

17  Q      What  was  your  relationship  with  these 

18  people?  Was  it  business  or  social,  starting  with  the 

19  Clintons. 

20  A      I  had  no  social  relationship.   1  knew  Bill 

21  Clinton  when  he  was  governor.    1  first  met  him  at  my 

22  old  law  firm  when  he  used  to  come  over,  oh,  back  in 
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1  '74,  '75  after  he'd  run  for  Congress  against 

2  Hammerschmidt  and  had  lost  that  race  and  came  to 

3  Little  Rock,  and  he  would  occasionally  come  to  our 

4  law  office  there  in  Little  Rock.   That's  where  I 

5  first  met  him.    And  then  I'd  see  him  off  and  on  over 

6  the  years  after  that.    I  had  some  lawsuits  with 

7  Hillary  over  the  years,  and  that  was  my  contact  with 

8  her.   We  had  no  social  contact. 
Q      What  about  David  Watkins? 
A      What  about  David? 
Q      Yes.    Social  or  business  relationship? 
A      I'd  known  David,  you  know,  see  him  at  the 

tennis  courts,  golf  course  over  the  years.   We  were 
not  social  fi-iends  or  anything  of  that  sort.    We 
just  ~  I'd  known  him  through  business  and  some 
contact  like  that  at  clubs  where  we  were  members. 

Q      What  about  Mr.  McLarty,  did  you  know  him 
socially  or  business? 

A      I'd  gone  to  college  with  Mack.   I'd  known 
him  since  1963-64,  gone  to  college  with  him,  used  to 
see  him  around  town  all  the  time. 

Q      And  Ms.  Rasco? 
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1  A      I've  known  Carol  for  a  number  of  years. 

2  She  and  her  husband  Terry,  or  at  one  time  her  husband 

3  Terry,  you  know,  seen  them  at  various  social 

4  functions  and  business  functions  around  town  for  a 

5  number  of  years.   I'm  sure  there  were  probably  many 

6  others  over  there  that  I  knew.   I  can't  think  of 

7  anybody  right  now. 

8  Q      Now,  why  is  it  that  you  called  Kennedy  as 
opposed  to  these  people? 

A      Because  he  was  a  lawyer,  and  I  understood 
him  to  be  in  the  counsel's  office,  and  I  was  trying 
to  be  carefiil  who  I  called  so  it  wouldn't  be 
misconstrued. 

Q      By  "misconstrued,"  you  did  not  want  it  to 
be  construed  as  looking  for  a  favor? 

A      Yes,  sir. 

Q      When  Kennedy  called  you  back  the  second 
time,  did  he  tell  you  who  he  had  talked  to  or  whether 
he  had  talked  to  anyone  about  your  first 
conversation? 

A      No. 

Q      After  the  second  conversation,  did  he 
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1  indicate  who  he  had  talked  to? 

2  A      No. 

3  Q      Did  he  tell  you  whether  or  not  he  had 

4  talked  to  his  clients  as  he  had  referred  to  them  in 

5  the  first  conversation? 

6  A      No. 

7  Q      Without  disclosing  any  attorney  —  excuse 

8  me,  any  client  confidences,  can  you  tell  us  why  you 

9  determined  that  it  was  not  in  your  client's  interest 

10  to  go  to  the  Department  of  Justice  in  Washington  for 

1 1  assistance  in  the  plea? 

12  A      Well,  that's  sort  of  set  out  in  my  January 

13  13  letter  to  Mr.  Mackay  as  to  what  my  client's 

14  feelings  on  that  point  were,  which  basically,  as  I 

15  stated  to  him  there,  that  David  sincerely  believes 

16  there  are  others  who  ultimately  control  the  Justice 

17  Department  who  would  alter  the  course  of  nature  as 

1 8  far  as  his  case  is  concerned.  And  therefore  he  would 

19  want  to  know  precisely  the  individuals  besides 

20  yourself  who  would  make  decisions  on  this  matter. 

2 1  Q      And  you  referenced  Mr.  Stem,  Gerald  Stem; 

22  is  that  correct? 


1  A      Yes. 

2  Q      Now,  Mr.  Stem  was  a  political  appointee; 

3  is  that  correct? 

4  A      1  don't  know.    I  understood  he  was. 

5  Q      And  you  knew  Mr.  Mackay  to  be  a  career 

6  appointee? 

7  A      1  knew  Mr.  Mackay  to  be  a  career  officer  of 

8  the  Justice  Department. 

9  Q      So  that  you  were  concerned  that 

10  decisionmaking  not  be  influenced  by  someone  of  a 

1 1  political  ~  someone,  a  political  appointee,  who 

12  might  have  to  answer  to  the  President? 

13  A      Well,  yes.   You  know,  my  client's  concem 

14  was  that  look,  if  I've  got  information  to  give  out,  1 

15  want  it  to  do  me  some  good.    1  don't  want  the 

16  information  given  in  a  setting  or  a  circumstance 

17  where  I'm  going  to  give  it,  it's  going  to  be  put  in 

18  file  13,  he  goes  to  sentencing,  the  judge  looks  down 

19  at  you  and  asks  you  what  are  the  fruits  of  your 

20  labor,  what's  the  fruits  of  this  information,  what 

21  has  it  produced,  and  if  the  answer  is  nothing,  it's 

22  not  near  as  good  as  if  it  has  produced  something. 
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1  And  that  was  my  client's  interest  and  my 

2  interest  for  my  client. 

3  Q      So  you  wanted  to  make  sure  it  got  into  the 

4  hands  of  someone  who  you  trusted  would  do  something 

5  with  it  or  honestly  evaluate  it? 

6  A      My  client  and  I  wished  whatever  information 

7  he  had  to  be  put  forth  in  a  setting  where  it  was  more 

8  likely  than  not  to  be  evaluated  and  acted  upon  in  a 
manner  that  he  felt  was  consistent  with  the  nature  of 
the  information.   And  that's  about  as  succinctly  as  I 
can  put  it  to  all  of  you.    And  he  felt  like  he  had  a 
better  shot  at  that  with  Independent  Counsel  than  he 
did  in  the  current  setting. 

Q      Now,  earlier  when  Mr.  Ben-Veniste  asked  you 
the  question  about  one  of  the  reasons  you  had  called 
Mr.  Kennedy,  and  it  was  with  ~  you  stated  it  was 
with  respect  to  ~  it  was  because  you  wanted  to 
confirm  some  suspicions  that  perhaps  some  information 
was  being  passed  back  and  forth  between  Little  Rock 
U.S.  Attorney's  office  and  the  White  House.   Do  you 
recall  that  questioning? 

A      Yes. 
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1  Q      And  that  answer? 

2  A      I  recall  that. 

3  Q      And  then  Mr.  Ben-Veniste  asked  you  whether 

4  or  not  Kennedy  confirmed  that  suspicion  and  you 

5  responded  he  did  not.    Do  you  recall  that  response? 

6  A      Yes,  sir. 

7  Q      Again,  without  breaching  any  client 

8  confidences,  did  someone  else  confirm  your  suspicion? 
A      Suspicions  ~ 
Q      That  information  was  going  back  and  forth 

between  Little  Rock  and  the  White  House. 

A      No. 

Q      Did  there  come  a  point  in  time  in  August  or 
September  when  you  had  a  discussion  with  the  FBI  and 
Fletcher  Jackson  about  a  missing  document  in 
Mr.  Hale's  files? 

A      Yes. 

Q      When  did  that  occur  and  what  was  that 
about? 

A      It  was  in  August,  early  September.   I  don't 
recall  exactly. 

Q      And  what  did  you  question  in  terms  of  a 
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1  missing  document?  How  did  you  — 

2  A      Questioned  a  handwritten  note  that  was 

3  supposed  to  have  been  given  to  Mr.  Hale  by 

4  Mr.  McDougal  back  in  the  1986  or  '87  time  frame. 

5  Q      And  you  questioned  Mr.  Jackson  about  that 

6  or  the  FBI  about  that? 

7  A      I  went  to  Mr.  Jackson  with  it. 

8  Q      And  did  you  review  the  documents  that  had 

9  been  seized? 

1 0  A      Mr.  Jackson  gave  me  the  Master  Marketing 

1 1  file  to  look  at  and  review  and  copy,  which  1  did. 

12  Q      And  after  you  reviewed  it,  you  discovered 

13  that  the  document  was  not  there? 

14  A      The  note  that  had  been  described  was  not  in 

15  that  file. 

16  Q      Now,  you  copied  the  original,  is  that 

17  correct,  that  Mr.  Jackson  had? 

18  A      1  copied  the  original  file. 

19  Q      And  where  did  you  copy  that?   Was  that  at 

20  the  U.S.  Attorney's  office  or  the  FBI? 

2 1  A      Mr.  Jackson  came  to  my  office  and  brought 

22  the  file  with  him  and  I  copied  it  and  gave  it  back  to 
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1  him. 

2  Q      It  was  in  your  office  after  you  reviewed 

3  the  documents  that  you  notified  him  that  the  document 

4  was  missing? 

5  A      I  think  I  called  him  and  asked  him  if  there 

6  was  anything  like  that  in  the  file.    He  told  me  there 

7  wasn't.   I  asked  if  I  could  see  the  file.   He  said 

8  sure.   He  brought  it  to  my  office. 

9  Q      Of  course  at  that  time  your  office  was  in 

10  the  same  building  as  the  U.S.  Attorney's  office? 

11  A      Yes,  sir.    Well,  in  August/September  I'm 

12  not  sure.   They  moved  to  our  building  sometime  end  of 

13  September,  early  October.   They  were  up  the  street 

14  about  a  block  away. 

15  Q      In  any  event,  he  brought  the  file  to  your 

16  office,  wherever  that  was? 

17  A      He  brought  the  file  to  my  office  and  I 

18  copied  it. 

19  Q      And  he  gave  you  an  opportunity  to  review 

20  the  originals  and  then  to  copy  them  in  your  office? 

21  A      Yes,  sir. 

22  MR.  GICALE:    I  don't  have  anything  ftirther 
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1  at  this  point. 

2  EXAMINATION 

3  BY  MR.  COLE: 

4  Q      I  really  only  have  one  follow-up  area, 

5  Mr.  Coleman,  and  we'll  try  to  get  you  on  your  plane 

6  out  of  here. 

7  A      Appreciate  it.    Appreciate  it. 

8  Q      With  regard  to  what  Mr.  Gicale  was  just 

9  asking  you  about  and  the  document  that  you  looked  for 
in  the  Master  Marketing  loan  file  from  CMS,  do  you 

1 1  have  any  knowledge  as  to  whether  or  not  at  the  time 

12  of  the  seizure  of  the  records  from  CMS,  the  Federal 

13  Bureau  of  Investigation  had  made  a  file  copy  of  what 

14  was  seized? 

15  A      I  have  no  idea. 

16  Q      So  you  didn't  take  any  ftirther  steps  to 

17  determine  whether  a  note  or  letter  of  the  kind  you 

18  described  was  among  the  documents  that  the  FBI  took 

19  from  -- 

20  A      I've  always  had  a  very  good  relationship 

21  with  Fletcher  Jackson  and  believed  everything  he  ever 

22  told  me,  and  he  told  me  it  wasn't  there.   I  looked  at 
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1  it.   He  told  me  he  had  never  seen  it  in  the  file  in 

2  any  of  his  reviews  of  the  file  prior  to  the  day  he 

3  gave  it  to  me  to  review,  and  I  was  at  the  end  of  the 

4  road,  as  far  as  I  knew. 

5  Q      And  have  you  since  been  able  to  locate  the 

6  document  or  a  copy  of  the  document? 

7  A      No,  sir. 

8  MR.  COLE:    I  don't  have  anything  ftirther. 
MR.  GICALE:    I  just  have  one  minute  to  go 

over  my  stuff. 

(Recess.) 

EXAMINATION 
BY  MR.  GICALE: 
Q      Mr.  Coleman,  again  you  brought  us  copies  of 
your  phone  records  today  for  the  months  of  June, 
July,  August  and  September  1993. 
A      Right. 

Q      Long  distance  phone  records.   And  referring 
to  the  first  page  of  those  records,  first  one  is  one 
dated  July  3,  12:22  p.m.  to  Washington, 
202-514-9500. 

A      Hold  on  one  minute. 
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1  MR.  GICALE:    Off  the  record  for  a  second. 

2  (Discussion  off  the  record.) 

3  THE  WITNESS:    I  can't  tell  whether  that's 

4  July  3  or  July  8. 

5  BY  MR.  GICALE: 

6  Q      Do  you  know  who  that  call  was  to? 

7  A      That  would  have  been  to  Hubbell. 

8  Q      On  that  antitrust  matter? 

9  A      Yes.   That's  the  number  202-514-9500. 

10  Q      There's  a  call  on  July  13. 

11  A      Yes. 

12  Q      To  the  same  number.   Would  that  have  been 

13  related  to  the  same  matter? 

14  A      Yes,  sir. 

15  Q      And  then  on  the  next  page,  there's  a  call  I 

16  believe  it's  dated  August  17  to  202-456-1414. 

17  A      Right. 

18  Q      Do  you  know  who  that  call  was  to? 

19  A      I  think  that's  a  general  White  House  number 

20  if  I'm  not  mistaken. 

2 1  Q      Would  that  have  been  your  first  call  to 

22  Mr.  Kennedy? 
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1  A      Yes. 

2  Q      And  then  another  call  on  the  1 8th,  I 

3  believe  it's  at  5:08  p.m.    It's  kind  of  hard  to 

4  tell. 

5  A      It  looks  like  — 

6  Q      202-456-6229.    Would  that  also - 

7  A      That's  as  I  recall,  that's  the  direct 

8  number  to  the  counsel's  office. 

9  Q      At  the  White  House? 

10  A      Yes. 

1 1  Q      And  then  directing  your  attention  to  the 

12  next  page,  August  it  looks  like  either  16th  or 

13  18th  ~ 

14  A      1  think  that's  the  same  call  that's 

15  reflected  on  the  other  page,  and  I  made  two  copies 

16  because  for  some  reason  when  1  copied  this  one,  the 

17  cop  of  page  4  was  cut  off.    Those  are  the  same 

18  pages.   The  first  one  that  you  referred  to  is  a 

19  complete  copy  of  page  4  of  the  phone  bill.   That  next 

20  page  for  some  reason  had  been  cut  off.    1  think 

21  that's  the  same  call. 

22  Q      Same  call  because  it  reflects  the  same 
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1  number  of  minutes  and  same  cost. 

2  A      Yes. 

3  Q      .6  minute  and  .15  for  cost. 

4  A      Yes. 

5  Q      The  next  call  on  the  page  would  be  August 

6  20  at  3:41  p.m. 

7  A      Right. 

8  Q      It's  a  call  202-205-6860. 

9  A      I  think  that's  to  the  Small  Business 

10  litigation  office. 

11  Q      Mr.  Stevens's  office? 

12  A      Yes. 

13  Q      And  then  referring  to  the  second  to  the 

14  last  page,  there's  a  call  on  September  7  to 

15  202-205-6857. 

16  A      Just  a  second.   Which  page  are  you  on? 

17  Q      For  bill  date  October  4. 

18  A      Okay.   That's  the  AT&T  bill? 

19  Q      Yes. 

20  A      September  7,  call  number  1 .   All  right. 

21  Q      That's  to  202-205-6857.    Do  you  know  ~ 

22  A      That's  the  SBA  office.   That's  another 


164 


1  number  over  there  in  their  litigation  area,  as  I 

2  recall. 

3  Q      And  that's  from  your  number,  221-2187? 

4  A      That  was  from  my  home. 

5  Q      September  8,  another  phone  call  at  3:04 

6  p.m.  to  Washington,  202-514-9500.   That's  to  the 

7  Department  of  Justice;  correct? 

8  A      That's  correct. 
Q      Another  call  to  Mr.  Hubbell? 
A      That's  correct. 
Q      With  respect  to  the  antitrust  matter  you 

referred  to  earlier? 

A      Right,  uh-huh. 

Q      And  another  call  dated  September  9  at  10:29 
a.m.  to  Washington,  202-514-9500,  is  that  another 
call  to  Mr.  Hubbell? 

A      Yes. 

Q      With  respect  to  the  same  antitrust  matter? 

A      Yes,  sir. 

Q      And  directing  your  attention  to  the  last 
page  of  the  records,  however,  it's  a  record  with 
respect  to  two  June  phone  calls,  both  on  June  15. 
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1  A      Right. 

2  Q      There's  one  at  2:19  to  Washington, 

3  202-514-9500  and  one  at  2:51  to  the  same  number.   Are 

4  those  both  phone  calls  to  Mr.  Hubbell  on  that  date  at 

5  that  time  with  respect  to  the  antitrust  matter  that 

6  we  referred  to  earlier? 

7  A      Yes,  sir,  yes. 

8  MR.  GICALE:    I  have  nothing  further. 

9  MR.  COLE:   Nor  do  I. 

10  THE  WITNESS:   Could  I  ask  on  the  record 

1 1  about  being  furnished  with  a  copy  and  the  opportunity 

12  to  read  and  sign?   You  stated  something  about  that  at 

13  the  inception  of  the  deposition. 

14  MR.  GICALE:   The  basic  rule  or  agreement  is 

15  that  if  you  testify,  first  of  all,  we  can  make  a  copy 

16  available  for  you  here  to  review,  but  if  you  do 

17  testify,  you  would  get  it  four  days  in  advance.  Now, 

1 8  inasmuch  as  the  hearings  continue  on  next  week 

19  starting  Tuesday,  I  don't  know  that  a  decision  has 

20  been  made  at  this  point  in  time  in  terms  of  whether 

21  you  would  be  testifying,  so  that's  something  we  would 

22  have  to  work  out  after  ~ 
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1  MR.  COLE:    I  think  that  if  ~  assuming  that 

2  Mr.  ~  I  shouldn't  assume.   If  Mr.  Coleman  is  not 

3  called  to  testify,  and  recognizing  the  fact  that  he's 

4  in  Little  Rock  and  may  not  be  able  to  come  here, 

5  before  these  transcripts  were  published  or  became 

6  part  of  an  official  record,  we  would  make 

7  arrangements  with  you  to  give  you  a  copy  to  review 

8  and  make  any  corrections  that  you  feel  are 

9  necessary. 

10  THE  WITNESS:   Okay. 

1 1  MR.  GICALE:    I'm  just  saying  that  that 

12  would  not  be  done  prior  to  the  hearings. 

13  THE  WITNESS:    I  would  just  like  that 

14  opportunity.    If  it's  going  to  go  further. 

15  (Whereupon,  at  5:32  p.m.,  the  deposition 

16  was  concluded.) 
17 

18  

19  G.  RANDOLPH  COLEMAN 
20 

21 
22 
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1  PROCEEDINGS 

2  Whereupon, 

3  LARRY  A.  POTTS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 
record. 

A      Larry  A.  Potts,  P-o-t-t-s. 


Q      Your  present  business  address. 

A      Is  Quantico,  Virginia  Training  Academy. 

Q      For  the  FBI? 

A      FBI  Training  Academy,  yes. 

Q      That's  where  you  are  currently  assigned? 

A      That's  correct. 

Q      Where  were  you  assigned  from  January  1992 
through  February  of  1994? 

A      I  was  assigned  to  the  FBI  headquarters  in 
Washington,  D.C.,  and  my  position  was  assistant 
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1  director  in  charge  of  the  criminal  investigative 

2  division. 

3  Q      This  deposition  is  being  conducted  pursuant 

4  to  Senate  Resolution  120.    The  resolution  establishes 

5  a  Special  Committee  administered  by  the  Banking 

6  Committee  to  conduct  an  investigation  involving 

7  Whitewater  Development  Corporation,  Madison  Guaranty 

8  Savings  &  Loan  Association,  Capital  Management 
Services,  Incorporated,  the  Arkansas  Development 
Finance  Authority  and  other  related  matters. 

Section  1(b)(2)(c)  of  Senate  Resolution  120 
authorizes  investigation  and  public  hearings  into 
whether  the  Department  of  Justice  has  improperly 
handled  RTC  criminal  referrals  relating  to  Madison 
Guaranty  Savings  &  Loan  Association  or  Whitewater 
Development  Corporation,  and  this  will  be  the  focus 
of  today's  deposition. 

A      Okay. 

Q      You  have  been  requested  to  testify  before 
the  committee.  This  deposition  is  being  taken  in 
advance  of  a  public  hearing  which  is  currently 
ongoing  and  there  will  be  testimony  next  week.   It  is 
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1  possible  you  may  testify  at  that  hearing. 

2  We  will  be  asking  you  a  series  of 

3  questions.   You  are  obviously  testifying  under  oath. 

4  If  you  don't  understand  a  question,  let  us  know.    We 

5  will  rephrase  it. 

6  The  stenographer  will  prepare  a  record  of 

7  questions  and  answers.   The  deposition  will  be 

8  treated  as  committee  confidential  until  the 

9  commencement  of  the  hearings. 

10  Prior  to  the  hearings,  you  will  receive  a 

1 1  letter  from  the  committee  telling  you  that  you  may 

12  come  to  the  Senate  to  review  the  transcript  of  your 

13  deposition  and  make  note  of  any  corrections  for 

14  transcription  on  an  errata  sheet.   Recently  we  have 

1 5  made  some  other  arrangements  for  witnesses  in  the 

16  event  they  testify  next  week. 

17  We  can  talk  about  that  off  the  record 

1 8  afterwards. 

19  MR.  SGRO:    All  right. 

20  BY  MR.  GICALE: 

21  Q      If  you  are  called  to  testify  at  the  public 

22  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

1  deposition  transcript  four  days  in  advance  of  your 

2  testimony.   That  may  be  modified  subject  to  some 

3  understanding  we  may  reach  later. 

4  You  may  be  represented  by  counsel.   I  note 

5  that  Ms.  Simonton  is  here  from  the  FBI. 

6  A      Yes. 

7  Q      She  is  here  on  your  behalf  today.   Mr.  Sgro 

8  is  here  from  the  Department  of  Justice. 

9  Objections  to  the  form  of  the  question  will 

10  be  noted  for  the  record.   Counsel  may  object  on 

1 1  grounds  of  privilege  or  relevance.  The  Committee 

12  Chairman  may  rule  on  objections  where  the  witness 

13  refuses  to  answer  a  question. 

14  Do  you  have  any  questions  at  this  point? 

15  A      No. 

16  Q      Directing  your  attention  to  1992,  when  did 

17  you  first  become  aware  of  a  criminal  referral  from 

18  the  Resolution  Trust  Corporation  with  respect  to 

19  Madison  Guaranty  Savings  &  Loan,  James  and  Susan 

20  McDougal  and  Lisa  Anspaugh? 

21  A      It  is  very  difficult  for  me  to  pinpoint  the 

22  exact  time,  but  I  believe  that  it  would  have  been  -- 


7521 


1  my  best  recollection  is  that  it  was  at  about  the  time 

2  the  meeting  was  set  up  with  the  Department  of  Justice 

3  on  the  8th  of  October. 

4  Q      I'm  going  to  show  you  what  is  marked  for 

5  identification  as  Bates  number  6695  through  6714. 

6  This  is  a  copy  of  criminal  referral  C0004  relating  to 

7  Madison  Guaranty. 

8  A      Yes. 
Q      This  is  the  criminal  referral  that  1  was 

just  referring  to.    Is  this  the  one  that  you  ~  did 
you  eventually  see  a  copy  of  this  referral? 

A      I'm  sure  I  eventually  saw  a  copy  of  this. 
I  believe  it  probably  was  not  until  1993  that  I  did. 

Q      But  in  any  event,  is  this  the  referral  that 
you  first  discussed  with  the  Department  of  Justice  in 
October  of  1992? 

A      I  believe  it  is,  yes.   That  number  I  think 
is  the  correct  one. 

Q      Did  you  learn  anything  at  all  about  this 
referral  or  the  possibility  that  the  FBI  or  the  U.S. 
Attorney's  Office  would  be  receiving  this  referral  in 
August  of  1992? 

1  A      No. 

2  Q      I  am  going  to  show  you  what  is  marked  for 

3  identification  as  document  1529  through  1533.    It  is 

4  a  teletype  dated  August  26,  1992.    It  is  to  the 

5  director  from  the  SAC  Little  Rock,  financial 

6  institution  fraud. 

7  Directing  you  to  the  second  page,  document 

8  1530,  where  there  is  a  referral  —  there  is  a 
reference  to  Madison  Guaranty  in  the  first 
paragraph. 

A      I  see  that. 

Q      Did  you  ever  see  this  teletype  in  August  of 
1992? 

A      It  is  an  Airtel. 

Q      I'm  sorry?   Airtel? 

A      I'm  not  trying  to  be  picky,  but  there  is  a 
significant  difference  in  terms  of  how  these  are 
treated.  An  Airtel  is  a  much  more  routine 
communication.   I  don't  recall  ever  seeing  this. 

Q  Did  anybody  brief  you  on  the  possibility  of 
receiving  a  referral  from  the  RTC  in  August  of  1992, 
if  you  recall? 
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1  A      I  don't  recall  being  briefed  on  that,  no. 

2  Q      If  this  went  to  the  director,  who  actually 

3  would  this  have  gone  to? 

4  A      It  would  have  gone  first  to  a  clerical 

5  employee  within  the  financial  institution  fraud  unit 

6  who  would  have  given  it  to  a  supervisory  special 

7  agent  who  was  responsible  for  Little  Rock. 

8  Q      Who  would  that  agent  have  been  at  that 

9  point  in  time? 

10  A      I'm  not  sure. 

1 1  Q      And  then  -- 

12  A      It  was  eventually  Jane  Erickson  in  that 

13  unit  who  was  responsible,  but  I'm  not  sure  when  Jane 

14  came  in,  to  tell  you  the  truth.    I  just  don't  know. 

1 5  Q      And  from  Erickson  or  the  person  in  that 

16  position,  who  would  it  go  to  then  above  them? 

17  A      That  depends  on  what  they  decide  to  do  with 

18  it.    It  references  an  Airtel  dated  8/7/92  from  the 

1 9  director.   The  reference  is  a  communication  from  the 

20  director,  which  leads  me  to  believe  that  it  was  just 

21  to  Little  Rock,  asking  them  for  information  in 

22  order  —  for  resources. 

1  We  were  trying  to  keep  a  very  close  eye  on 

2  the  use  of  resources  in  financial  institution  fraud 

3  because  we  were  required  by  law  to  use  specific 

4  resources  that  we  had  been  given  on  financial 

5  institution  fraud  and  nothing  else. 

6  So  there  were  regular  reports  that  were 

7  being  done.   This  may  be  in  reference  to  that.   I 

8  don't  know. 

9  Q      But  you  -- 

10  A      I  don't  know  where  it  would  have  gone. 

1 1  Q      You  are  not  aware  of  seeing  it  or  receiving 

12  any  information  with  respect  to  it? 

13  A      That's  correct.   I  do  not. 

14  Q      Throughout  the  month  then  of  --  the  rest  of 

15  the  month,  of  August  1992,  you  don't  remember  any 

16  reports  or  any  discussions  with  respect  to  this 

17  possible  referral? 

18  A      No,  I  do  not. 

19  Q      What  about  in  September  of  1992?   Do  you 

20  recall  any  reports  or  any  discussions  with  anyone  at 

21  FBI  with  respect  to  this? 

22  A      I  do  not. 
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1  Q      In  October  1992,  and  you  gave  the  date  of 

2  October  8,  1992,  you  said  that  there  was  a  meeting  at 

3  the  Department  of  Justice. 

4  A      That's  correct. 

5  Q      How  did  that  come  about? 

6  A      I  don't  know  how  it  came  about.    1  have 

7  done  the  best  1  can  to  recall  how  1  was  told  about 

8  it.    This  is  a  pretty  soft  memory,  but  1  believe  that 

9  I  was  told  by  Fred  Verinder  that  there  was  going  to 

10  be  a  meeting  at  the  Department  of  Justice  concerning 

1 1  this  referral  and  that  Bob  Mueller,  who  was  the 

12  Assistant  Attorney  General  for  the  criminal  division 

13  of  the  Department  of  Justice,  was  going  to  be  in 

14  attendance  at  this  meeting,  and  Fred  was  asking  me  if 

15  1,  because  of  Mueller's  presence  at  the  meeting,  if  I 

16  wanted  to  attend. 

17  Q      What  was  your  response  to  that? 

18  A      1  believe  I  indicated  that  I  would  try  to 

19  attend  that  meeting. 

20  Q      Just  so  we  understand  the  supervisory  order 

21  there,  Verinder  reported  to  whom? 

22 A      Verinder  reported  directly  to  me.   He  was  a 
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1  deputy  assistant  director  within  the  criminal 

2  investigative  division  and  had  responsibility  among 

3  other  things  for  the  white  collar  crime  program.   He 

4  would  have  been  responsible  for  financial  institution 

5  fraud. 

6  Q      You  in  turn  reported  to  whom? 

7  A      1  reported  to  Doug  Gow,  G-o-w,  Douglas  Gow, 

8  who  was  the  associate  ~  he  was  the  associate  deputy 

9  director  for  investigations. 

10  Q      And  then  Gow  in  turn  -- 

1 1  A      Reported  to  Floyd  Clark,  who  was  the  deputy 

12  collector. 

13  Q      Do  we  eventually  get  to  the  director? 

14  A      We  do.    That's  the  very  next  one.   The  next 

15  one  is  the  director. 

16  Q      And  that  was  Director  Sessions  at  the  time; 

17  correct? 

18  A      Yes,  it  was. 

19  Q      Now,  did  Mr.  Verinder  tell  you  who  had 

20  requested  the  meeting?  1  don't  know  that  you 

2 1  answered  that. 

22  A      I  just  can't  tell  you  whether  ~  I  don't 
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1  know.    I  believe  it  was  the  Department  of  Justice, 

2  but  I  can't  tell  you  for  sure  what  he  told  me. 

3  Q      When  he  told  you  that  it  was  with  respect 

4  to  this  referral,  was  that  the  first  time  you  heard 

5  about  the  referral? 

6  A      It  is  the  first  time  I  remember  a 

7  discussion  about  the  referral.   It  seems  logical  that 

8  someone  would  have  mentioned  it  to  me  before,  but  I 

9  don't  remember  any  discussion  about  the  referral 

10  before  then. 

1 1  Q      How  much  notice  did  he  give  you  before  the 

12  meeting? 

13  A      It  was  not  very  much  notice.   I  think  it 

14  was  the  same  day. 

15  Q      Same  day? 

16  A      Yes. 

17  Q      He  walked  in  and  said  there  was  going  to  be 

18  a  meeting  about  a  criminal  referral  involving 

19  Madison  ~  well,  tell  me  exactly  what  he  said. 

20  A      I  wish  I  could  remember  exactly  what  he 

21  said.   I  don't  recall,  except  there  was  a  meeting  at 

22  the  Department  of  Justice.   It  did  involve  a  referral 


1  from  the  RTC  to  the  FBI  in  Little  Rock  in  which  -- 

2  and  it  involved  a  certain  bank  that  had  failed,  an 

3  institution  which  had  failed,  and  that  the  Clintons 

4  were  listed  as  witnesses  in  the  referral. 

5  The  purpose  of  the  meeting,  as  best  I 

6  recall,  Fred  indicated  to  me  that  they  wanted  to 

7  discuss  the  referral,  and  that  was  it. 

8  Q      Now,  were  you  surprised  that  there  was  a 

9  referral  in  the  department  listing  the  Clintons  as 

10  witnesses  that  you  hadn't  heard  about  at  that  point? 

1 1  A      Again,  I  can't  tell  you  that  I  hadn't  heard 

12  about  it.    I  just  recalled  that  there  was  the  meeting 

13  set  up.    That  was  at  election  time.   We  were  getting 

14  a  large  number  of  allegations  that  were  flying  in  at 

1 5  that  time  about  all  the  candidates  from  lots  of 

16  different  directions. 

17  So  to  tell  you  that  during  election  time  it 

18  is  abnormal  for  the  FBI  to  get  that  kind  of 

19  information,  it  is  not.    I  can't  remember  being 

20  shocked  about  it. 

2 1  Q      What  did  you  do  to  prepare  for  the  meeting? 

22  A      Absolutely  nothing. 
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1  Q      Did  you  ask  for  a  copy  of  the  referral? 

2  A      1  did  not. 

3  Q      Did  anybody  explain  in  any  more  detail  than 

4  you  have  just  outlined  what  was  contained  in  the 

5  referral? 

6  A      No. 

7  Q      Did  you  ask  for  copies  of  the  previous 

8  memos  or  Airtels  or  anything  with  respect  to  the 

9  matter  up  to  that  point? 

10  A      I  did  not.   The  reason  for  that  is  that 

1 1  that  particular  position  has  responsibility  for  all 

12  criminal  investigations  in  the  FBI.    We  had  800  or 

13  900  failure  investigations.   We  had  a  large  number  of 

14  cases  that  I  saw  because  of  an  undercover  or 

15  sensitive  nature. 

16  I  had  two  people  in  the  chain  of  command 

17  below  me,  Fred  Verinder,  a  high  level  Bureau  official 

18  in  charge  of  all  white  collar  crime  in  the  country, 

19  and  I  have  Tom  Kubic,  who  is  a  section  chief,  both  of 

20  whom  are  SES  employees  and  who  are  responsible  for  — 

21  and  Tom  Kubic  was  responsible  for  all  white  collar 

22  crime. 


1  I  was  not  going  to  get  involved  in  the 

2  details  of  that  until  I  believed  it  became 

3  necessary.  It  was  just  a  time  element  of  not  having 

4  the  time  to  do  that. 

5  Q      You  were  relying  on  them  for  information? 

6  A      That's  right.   And  I  didn't  know  whether  1 

7  was  going  to  be  able  to  go  to  the  meeting  or  not. 

8  Q      Was  Kubic  present  when  Verinder  briefed  you 

9  on  this? 

10  A      1  don't  recall  whether  he  was  or  not. 

11  Q      Did  you  do  anything  else  in  preparation  for 

12  this  meeting? 

13  A      No. 

14  Q      Did  you  talk  to  anybody  else? 

15  A      No. 

16  Q      Do  you  recall  when  in  the  day  this  meeting 

17  occurred?  What  time  of  day  did  this  meeting  occur? 

18  A      1  do  not. 

19  Q      Whether  it  was  morning  or  afternoon? 

20  A      I  can't. 

21  Q      Eventually,  1  take  it  you  went  to  this 

22  meeting.  And  who  was  in  attendance? 


16 
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1  A      I  went,  but  I  went  late,  because  of  ~  I'm 

2  not  sure  what  other  commitment  it  was,  but  1  remember 

3  walking  in  late,  because  the  one  thing  I  do  recall 

4  about  the  meeting  was  I  recall  it  being  in  Bob 

5  Mueller's  conference  room,  and  I  did  not  sit  at  the 

6  table.   I  sat  in  a  row  around  the  wall,  because  1  had 

7  come  in  late. 

8  Frankly,  my  recollection  is  I  came  in  at 

9  the  point  when  they  were  beginning  to  wind  things  up 

10  in  the  meeting. 

1 1  Q      How  many  people  were  in  the  meeting  and  who 

12  was  there,  if  you  recall? 

13  A      I  remember  Bob  Mueller  was  sitting  at  the 

14  head  of  the  table.   I  know  we  had  a  number  of  FBI 

15  representatives,  Fred  Verinder  and  Tom  Kubic.   1 

16  cannot  remember  who  else  was  there  from  the  FBI. 

17  1  believe  Ira  Raphaelson  was  there  from  the 

18  Department  of  Justice.   I  don't  remember  who  else 

1 9  from  the  Department  of  Justice. 

20  Q      Now,  I  take  it  you  sat  in  a  seat  next  to 

21  the  wall  because  all  the  other  seats  at  the  table 

22  were  occupied? 


1  A      I  don't  know.    I  think  there  were  quite  a 

2  few  people  in  the  meeting.   But  I  can't  tell  you  that 

3  they  were  all  occupied.   I  just  came  in  and  sat  in 

4  one  of  those  seats  rather  than  going  to  the  table. 

5  Q      When  you  say  "quite  a  few,"  are  you  talking 

6  about  10  or  20? 

7  A      I  can't  ~  I  just  don't  remember  how  many 

8  people  were  there. 

9  Q      And  those  are  the  only  names  of  the  people 

10  that  you  recall? 

11  A      They  are  the  only  ones  that  I  specifically 

12  recall,  yes. 

13  Q      What  did  you  hear  being  discussed  when  you 

14  came  into  the  meeting? 

15  A      What  I  recall  being  discussed,  in  fact  I 

16  think  I  recall  Bob  Mueller  asking  me  after  I  came  in 

17  do  you  know  anything  more  about  this  referral  than 

18  anyone  else  does,  and  I  told  him  that  I  knew  almost 

19  nothing  about  the  referral.   I  got  the  feeling  that 

20  that  was  a  pretty  consistent  knowledge  base  that 

21  everyone  had  come  to  the  table  with. 

22  Q      How  did  you  get  that  feeling? 
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1  A      Just  by  the  tone  of  Bob  Mueller's 

2  question. 

3  Q      Nobody  seemed  to  know  anything  about  the 

4  briefing? 

5  A      All  I  can  tell  you  is  he  seemed  to  not  have 

6  a  lot  of  information  and  he  was  asking  me  if  I  had 

7  more  than  anyone  else  had. 

8  Q      Other  than  him  asking  you  that  question  and 

9  you  responding  in  that  manner,  what  else  did  you  hear 

10  discussed? 

1 1  A      Just  ~  the  only  thing  ~  I  didn't  hear  any 

12  specifics  about  the  referral  itself,  only  kind  of  the 

1 3  summation  that  we  would  attempt  to  get  some  kind  of  a 

14  reading  from  our  field  office  as  to  their  belief  or 

15  their  assessment  of  the  referral,  and  there  was 

16  specific  conversation  about  treating  this  case  in  a 

17  normal  fashion,  treating  this  case  like  every  other 

18  case. 

19  Q      Who  said  that? 

20  A      I  know  Mueller  said  it. 

21  Q      Who  else  said  that? 

22 A      I  don't  remember.   I  know  that  1  agreed 

20 

1  with  that. 

2  Q      Did  you  discuss  how  the  assessment  would  be 

3  made? 

4  A      Just  simply  that  Little  Rock  would  get  the 

5  necessary  documents  and  review  them  and  along  with 

6  the  United  States  Attorney's  office  make  an 

7  assessment,  which  is  what  we  do  in  every  financial 

8  institution  fraud  case  that  we  get. 

9  Q      Did  you  come  to  learn  that  attachments  to 

1 0  the  referral  were  not  in  the  possession  of  the  FBI  at 

1 1  the  time  you  had  the  meeting? 

12  A      Yes. 

13  Q      Who  related  that  to  you? 

14  A      I  don't  recall.   But  I  know  that  I  learned 

1 5  either  at  the  meeting  or  shortly  after  the  meeting 

16  that  we  did  not  have  the  attachments,  and  I  assume  it 

17  would  have  been  from  Fred  Verinder,  but  I  can't  tell 

18  you  for  sure;  I  don't  recall. 

19  Q      Did  you  learn  at  the  meeting  that  your  FBI 

20  office  in  Little  Rock  and  the  U.S.  Attorney's  Office 

21  in  Little  Rock  had  received  this  referral  around  the 

22  1  st  of  September  1 992? 
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1  A      I  did  learn  after  the  meeting  of  that,  but 

2  I  can't  --  it  was  some  time  after  the  meeting.   It 

3  was  not  ~  for  instance,  when  1  talked  to  Don  Pettus 

4  the  next  day,  on  the  9th,  I  don't  recall  knowing  that 

5  they  had  had  that  referral  for  that  long.    I 

6  believe  ~  I  believed  when  I  talked  to  Pettus  that  it 

7  was  something  they  had  just  received. 

8  Q      So,  you  were  not  aware  at  the  time  of  the 

9  Mueller  meeting  or  at  the  time  you  talked  to  Pettus 

10  the  following  day  that  the  FBI  or  the  U.S.  Attorney's 

1 1  Office  had  had  this  -- 

12  A      That's  right. 

13  Q      ~  matter  for  five  or  six  weeks? 

14  A      That's  right.    The  reason  I  can  say  that 

15  with  some  degree  of  assurance  is  that  I  know  I  didn't 

16  discuss  that  with  Pettus,  and  I  know  I  would  have 

17  discussed  it  with  Pettus  had  I  known  they  had  it  that 

18  long. 

19  Q      Why  would  you  have  discussed  it  with 

20  Pettus? 

21  A      Because  I  would  think  it  would  be  important 

22  for  them  to  have  let  us  known  when  they  received  it. 


1  Q      Why  would  it  have  been  important  for  you  to 

2  know  that  in  early  September  as  opposed  to  five  or 

3  six  weeks  later? 

4  A      Because  I  think  that  it  is  a  requirement, 

5  and  I  know  that  it  is  a  requirement  in  our  manual 

6  that  any  high  profile  case  involving  individuals  who 

7  are  of  a  high  profile  nature,  field  offices  are 

8  required  to  notify  FBI  headquarters  by  teletype  or  by 

9  telephone  of  the  receipt  of  such  an  allegation. 

10  Q      By  teletype  or  telephone? 

11  A      That's  right. 

12  Q      At  some  point  in  time,  did  you  learn  that 

13  rather  than  notifying  headquarters  by  teletype  or 

14  telephone  that  that  FBI  office  had  taken  the  file  and 

1 5  put  it  in  a  drawer  someplace  and  not  logged  it  in  as 

16  a  regular  file? 

17  A      Not  until  long  after.   This  would  have  been 

18  probably  in  '93  or  '94  that  I  learned  how  that  had 

19  been  handled. 

20  Q      When  you  eventually  learned  how  that  was 

21  handled,  did  you  view  that  as  being  proper? 

22  A      No. 
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1  Q      What  would  have  been  the  proper  way  to  have 

2  handled  it  under  FBI  standards  at  that  point  in  time 

3  in  1992? 

4  A      The  proper  way,  especially  with  a  failure 

5  case,  would  have  been  to  notify  FBI  headquarters 

6  immediately  of  the  receipt  and  to  make  an  assessment 

7  as  to  whether  or  not  this  was  a  case  that  should  or 

8  should  not  be  investigated  in  concert  with  the  United 

9  States  Attorney's  office. 

10  Q      Again,  the  notification  would  have  been  by 

1 1  teletype  or  telephone  and  in  any  other  form? 

12  A      I  think  that  would  have  been  the  manner  in 

13  which  it  should  have  been  done. 

14  Q      When  you  eventually  learned  that  it  had 

1 5  been  handled  in  a  way  other  than  the  standard  way  of 

16  handling  things,  did  you  discuss  that  with  Mr.  Pettus 

17  or  Mr.  Potts? 

1 8  A      Well,  you  mean  ~  you  mean  who  else  other 

19  than  Mr.  Pettus? 

20  Q      I  apologize.   Mr.  Pettus  or  Mr.  Irons. 

21  A      No.    I  believe  that  by  the  time  that  I 

22  learned  it,  that  Mr.  Pettus  was  no  longer  there. 


1  Q      He  had  moved  on  to  another  office? 

2  A      Yes,  that's  correct,  Kansas  City. 

3  Q      What  about  Mr.  Irons?   Did  you  discuss  the 

4  fact  that  it  wasn't  submitted  with  him? 

5  A      No. 

6  Q      What  about  the  ASAC,  Mr.  Whitehead? 

7  A      No,  I  did  not. 

8  Q      Just  to  go  back  briefly  in  time,  there  is  a 

9  document,  number  3386.    This  is  a  phone  log  dated 

10  Friday,  September  25,  1992.    It  references  a  meeting 

1 1  of  Potts  with  the  director  at  2:55. 

12  (Witness  examined  the  document.) 

13  Do  you  have  any  recollection  of  that 

14  particular  meeting  and  what  was  discussed  with  the 

1 5  director? 

16  A      Absolutely  not. 

17  Q      Do  you  know  whether  or  not  there  was  any 

18  discussion  with  respect  to  the  criminal  referral  we 

19  have  discussed  earlier? 

20  A      Can  I  say  that  this  is  a  telephone 

21  conversation.   It  appears  to  be  a  telephone  log,  not 

22  a  meeting. 
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1  Q      Okay. 

2  A      I  talked  with  the  director  so  frequently,  I 

3  can't  tell  you  what  that  was  about. 

4  Q      Again,  going  back  to  the  meeting  of  the 

5  8th,  was  there  anything  else  that  was  discussed  at 

6  that  meeting  in  terms  of  the  referral  and  what  would 

7  be  done? 

8  A      I  can't  recall  anything  else  being 

9  discussed,  no. 

10  Q      Do  you  recall  whether  or  not  there  was  some 

1 1  kind  of  agenda  or  package  of  materials  that  was 

12  handed  out,  including  perhaps  the  referral  at  that 

13  meeting? 

14  A      I  do  not. 

15  Q      Showing  you  what  is  marked  for 

16  identification  as  FBI  number  985  through  996.   There 

17  is  a  fax,  an  FBI  facsimile  cover  sheet  dated 

18  October  7,  1992  to  FBI  headquarters  from  FBI  Little 

19  Rock  regarding  subject  Madison  Guaranty  Savings  & 

20  Loan. 

21  (Witness  examined  the  document.) 

22 The  date  of  this  is  one  day  prior  to  your 


1  meeting  at  Mr.  Mueller's  office. 

2  A      Right. 

3  Q      Did  you  have  the  benefit  of  reviewing  this 

4  prior  to  your  meeting? 

5  A      I  did  not  review  anything  prior  to  the 

6  meeting  at  the  Department  of  Justice,  no. 

7  Q      Did  anybody  brief  you  with  respect  to  this 

8  fax? 

9  A      I  got  only  the  most  basic  of  briefing  in 

10  terms  of  what  the  referral  concerned,  and  I  believe 

1 1  that  was  from  Fred  Verinder.   I  didn't  get  any  kind 

12  of  a  detailed  briefing,  no. 

13  Q      Did  they  tell  you  they  had  this  fax  and 

14  teletype  summarizing  this  information? 

15  A      I  don't  know  whether  they  did  or  not. 

16  Q      How  long  did  you  stay  at  the  meeting? 

17  A      Very  short.   As  I  said,  my  recollection  is 

18  that  it  was  about  to  conclude  as  I  went  in. 

19  Q      10  minutes? 

20  A      Probably.    10  minutes  is  close. 

21  Q      Now,  you  said  you  concurred  in  what  would 

22  be  done.   Did  you  give  any  instructions  as  to  what 
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1  would  be  done? 

2  A      No.    Fred  Verinder  was  going  to  oversee 

3  ensuring  that  the  Little  Rock  office  handled  making 

4  the  assessment  and  advising  us. 

5  Q      Did  you  discuss  with  Verinder  a  time  period 

6  by  which  this  assessment  would  be  completed? 

7  A      No. 

8  Q      Or  a  date  by  which  this  would  be 

9  completed? 

10  A      No. 

1 1  Q      Are  you  aware  of  the  fact  that  a  request 

12  was  sent  out  or  a  teletype  was  sent  out  to  the  Little 

13  Rock  office  directing  that  the  office  conduct  a 

14  limited  investigation  and  that  they  respond  to 

15  headquarters  by  October  16,  1992? 

16  A      I  am.   I  became  aware  of  that  on  the  9th  of 

17  October. 

18  Q      And  how  did  you  become  aware  of  that? 

19  A      I  believe  that  Fred  Verinder,  Tom  Kubic, 

20  possibly  Kevin  Kendrick,  who  was  a  supervisor  in  the 

21  fraud  against  the  government  unit,  and  I'm  not  sure 

22  whether  anyone  else  did  or  not,  and  I  believe  that 


1  those  individuals  came  to  my  office,  indicated  that 

2  they  had  sent  a  teletype  to  Little  Rock  asking  them 

3  to  do  a  limited  investigation,  that  they  had 

4  specifically  wanted  them  to  review  the  attached 

5  documents  to  the  referral,  to  make  an  assessment 

6  along  with  U.S.  Attorney's  Office. 

7  They  showed  me  the  teletype  and  they 

8  indicated  to  me  that  the  SAC  was  having  some 

9  difficulty  coming  to  grips  with  whether  or  not  this 

10  was  an  appropriate  course  of  action  or  not. 

1 1  Q      Well,  what  do  you  mean  they  indicated  that 

12  the  SAC  was  having  difficulty  with  coming  to  grips 

13  with  it? 

14  A      That's  exactly  what  they  told  me.   They 

15  said  that  the  SAC  was  concerned  about  opening  an 

16  investigation. 

1 7  Q      Why  did  they  say  he  was  concerned  about 

18  opening  an  investigation? 

19  A      They  didn't.    1  told  them  that  1  would  call 

20  and  talk  to  the  SAC  about  it. 

21  Q      Did  they  tell  you  that  the  SAC  had  had  some 

22  conversations  with  the  U.S.  Attorney  and  that  the 
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1  U.S.  Attorney  did  not  want  to  proceed  with  the  matter 

2  at  that  point  in  time? 

3  A      I  do  not  recall  them  telling  me  that.    I 

4  talked  to  Don  Pettus  about  that,  but  I  don't  recall 

5  them  telling  me  that. 

6  Q      I'm  going  to  show  you  what  is  marked  for 

7  identification  as  Bates  number  523  through  525,  and 

8  this  is  a  teletype  dated  October  9,  1992  from  the 

9  director  FBI  to  FBI  Little  Rock. 

10  A      Yes. 

11  Q      Is  this  a  copy  of  the  teletype  that  you 

12  reviewed  on  the  9th  authorizing  a  limited 

13  investigation? 

14  A      Yes,  it  is. 

15  Q      And  the  one  you  discussed  with  Kendrick, 

16  Kubic  and  Verinder? 

17  A      Yes. 

18  Q      Now,  when  they  came  to  you  and  discussed 

19  the  fact  that  the  teletype  had  been  sent  to  Pettus 

20  and  he  was  having  difficulty  coming  to  grips  with  it, 

2 1  did  they  also  discuss  with  you  the  fact  that  they  had 

22  included  a  response  by  the  close  of  business 

30 

1  October  16,  1992? 

2  A      I  don't  think  they  discussed  it.    I  believe 

3  I  saw  it,  that  it  was  in  there,  that  there  was  a 

4  deadline. 

5  Q      Do  you  know  who  it  was  that  decided  that 

6  that  would  be  the  deadline? 

7  A      No. 

8  Q      Did  you  question  them  as  to  why  that 

9  deadline  was  put  in  there? 

10  A      No. 

1 1  Q      Were  the  directions  in  this  teletype 

12  consistent  with  the  agreement  that  you  made  with  the 

13  Department  of  Justice  and  you  made  with  Mr.  Mueller? 

14  A      I  don't  know  what  specific  agreements  were 

15  made  at  that  meeting.   I  don't  know  whether  Bob 

16  Mueller  and  Fred  Verinder  discussed  specifics.   But  I 

17  felt  that  this  was  in  compliance  with  what  I 

18  understood  from  the  small  part  of  the  meeting  that  I 

19  was  there,  that  this  would  be  consistent  with  that. 

20  Q      Was  there  a  specific  discussion  with 

21  respect  to  not  conducting  witness  interviews  or 

22  serving  grand  jury  subpoenas,  do  you  recall,  at  the 
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1  meeting  with  Mueller? 

2  A      At  the  meeting  with  Mueller,  as  far  as  what 

3  I  got  out  of  that  meeting  was  just  to  make  an 

4  assessment  as  to  whether  or  not  this  was  a  legitimate 

5  investigation  or  not,  whether  or  not  we  should  go 

6  forward  with  this  investigation  or  not. 

7  Q      But  do  you  recall  whether  or  not  specifics 

8  with  respect  to  witness  interviews  or  serving  grand 

9  jury  subpoenas  was  discussed? 

10  A      I  don't  recall  witness  interviews  and  grand 

1 1  jury  subpoenas  being  discussed  at  all.   But  again, 

12  there  was  a  lot  of  that  meeting  obviously  that  I 

13  wasn't  there,  so  I  don't  know. 

14  Q      Did  Verinder  and/or  Kubic  or  Kendrick 

1 5  discuss  that  with  you  when  you  came  back  to 

16  headquarters  after  the  meeting  with  Mueller? 

17  A      No. 

1 8  Q      Did  they  discuss  it  with  you  when  they  came 

19  in  to  discuss  Pettus's  response  to  the  teletype? 

20  A      Yes.    1  think  that  1  sat  down  and  read  this 

21  and  I  indicated  all  we  are  asking  them  to  do  is 

22  simply  make  an  assessment  of  the  referral,  and  they 


1  said  yes,  which  was  an  obvious  thing,  that  you 

2  wouldn't  go  out  and  issue  a  grand  jury  subpoena  or 

3  interview  witnesses  before  you  had  read  the  documents 

4  that  came  in  in  the  referral  so  you  would  know  who 

5  you  should  be  interviewing  or  what  documents  should 

6  be  subpoenaed  or  whether  or  not  there  was  sufficient 

7  information  there  to  predicate  a  criminal 

8  investigation  or  not. 

9  We  have  a  very  firm  rule,  especially  in 

10  financial  institution  fraud,  white  collar  crime 

1 1  cases,  and  that's  that  we  don't  go  forward  if  the 

12  United  States  Attorney's  office  doesn't  indicate  that 

1 3  they  believe  that  this  is  a  case  that  is  worthy  of 

14  federal  prosecution,  because  we  had  very  limited 

15  resources  and  a  huge  failure  problem  in  the  United 

16  States  at  that  time.    We  didn't  have  enough  resources 

17  to  put  on  investigating  a  case  which  the  U.S. 

18  Attorney  says  I'm  not  going  to  prosecute.  That's  the 

19  only  reason  we  would  investigate  it. 

20  Q      Now  you  have  the  Department  of  Justice, 

2 1  main  Justice  asking  you  to  take  a  look  at  it. 

22  A      That's  right. 
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1  Q      And  so  you  believed  that  based  on  that 

2  standard,  unless  the  U.S.  Attorney's  Office  is  ready 

3  to  take  a  look  at  it,  you  now  had  at  least  the 

4  go-ahead  from  Justice  to  take  at  least  a  preliminary 

5  look. 

6  A      To  make  an  assessment  of  the  referral. 

7  Q      Would  it  be  fair  to  say  at  that  point  in 

8  time  when  Kendrick  and  Kubic  and  Verinder  came  back 

9  to  your  office  on  the  9th  and  told  you  that  Pettus 

10  was  having  difficulty  coming  to  grips  with  this  that 

1 1  you  did  not  understand  why  he  would  not  at  least  make 

12  this  preliminary  assessment? 

13  A      Absolutely.   I  didn't  understand  why  he 

14  would  have  a  problem  doing  what  was  requested  in  here 

15  since  it  would  be  a  very  normal  course  of  action  to 

16  take  with  regard  to  any  referral  on  a  failure  case. 

17  Q      Was  there  anything  else  discussed  in  your 

18  meeting  with  Verinder,  Kubic  and  Kendrick  with 

19  respect  to  Pettus's  response  to  this  teletype? 

20  A      Not  that  I  recall. 

2 1  Q      What  is  the  next  action  that  you  took  with 

22  respect  to  the  matter? 
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1  A      I  called  Pettus. 

2  Q      How  soon  after  the  meeting  with  Verinder, 

3  Kubic  and  Kendrick? 

4  A      I  think  right  away. 

5  Q      Were  they  in  the  room  with  you? 

6  A      I  think  they  may  have  ~  I  think  they  were, 

7  yes.   I  think  they  stayed  in  the  room. 

8  Q      And  when  you  called  Pettus,  what  did  you 

9  say  to  him  and  what  did  he  say  to  you  about  this 

10  teletype  and  the  referral? 

1 1  A      We  discussed  the  teletype.   I  recall  him 

12  indicating  that  he  was  very  concerned  about  opening 

13  an  investigation  in  this  matter,  that  he  believed 

14  that  this  was  so  high  profile  because  of  the 

1 5  witnesses  that  were  listed  that  he  was  concerned  over 

16  some  leak. 

17  I  remember  telling  him  that  we  obviously, 

1 8  the  people  who  had  sent  this  teletype  were  obviously 

19  concerned  about  that,  too,  and  had  specifically 

20  instructed  them  to  take  secure  ~  to  take  precautions 

21  with  regard  to  the  security  of  the  documents  and  to 

22  not  do  any  overt  interviews  and  to  hold  this  very 
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1  tight,  this  information  about  this  referral  very 

2  tight. 

3  The  bottom  line  ~  he  indicated  that  the 

4  U.S.  Attorney's  Office  was  also  concerned  about  doing 

5  an  investigation.   The  bottom  line  of  our  phone 

6  conversation  was  that  it  was  my  opinion  that  Don 

7  Pettus  and  I,  after  a  short  period  of  time,  I 

8  believed  that  we  were  talking  semantics  in  terms  of 

9  whether  or  not  there  was  to  be  an  investigation 

10  opened  or  not. 

1 1  I  told  him  that  I  did  not  care  what  he 

12  called  it,  that  he  did  not  have  to  open  a  preliminary 

13  investigation;  he  didn't  have  to  open  a  ftill 

14  investigation. 

15  All  I  wanted  him  to  do  was  to  get  the 

16  documents  that  had  been  sent  out  by  RTC  with  the 

17  referral,  the  300  documents  or  so,  and  to  review  them 

18  along  with  the  United  States  Attorney's  office,  and 

19  based  on  the  content  of  those  documents  and  the  cover 

20  referral  document  to  make  an  assessment  as  to  whether 

2 1  or  not  this  is  an  investigation  that  was  properly  ~ 

22  that  would  be  properly  predicated  and  whether  or  not 


1  we  should  go  forward  or  not. 

2  Pettus  agreed  to  do  that,  that  he  believed 

3  that  that  was  appropriate. 

4  Q      How  long  was  this  conversation? 

5  A      I  don't  know.    It  wasn't  a  long  one.   I 

6  mean  five  minutes. 

7  Q      Was  it  a  heated  exchange? 

8  A      No.    I  don't  think  it  was  a  heated 

9  exchange.  I  remember  telling  him  at  one  time,  I  said 

10  look,  if  you  don't  have  people  down  there  who  can 

1 1  review  these  documents  and  make  the  assessment,  I 

12  will  send  people  down,  in  terms  of  it  being  a 

13  resource  issue.   Pettus  quickly  called  my  bluff  and 

14  said,  okay,  that  would  be  great,  send  some  people 

15  down. 

16  I  then  backed  off  my  bluff  and  said  no, 

17  unless  you  don't  have  the  resources  to  do  it,  I  want 

1 8  you  to  put  some  people  on  this  and  review  the 

19  documents  so  that  we  can  give  our  assessment,  your 

20  assessment  and  the  U.S.  Attorney's  assessment  to  the 

2 1  Department  of  Justice. 

22  I  told  him,  I  said  if  you  all  make  an 
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1  assessment  that  this  is  a  case  that  should  go 

2  forward,  we  will  support  it.    If  you  make  an 

3  assessment  that  it  is  one  that  shouldn't  go  forward, 

4  I  said  I'm  telling  you,  I  will  support  what  you  and 

5  the  United  States  Attorney's  office  believe  is 

6  appropriate  based  on  a  review  of  the  facts. 

7  He  seemed  to  be  satisfied  with  that. 

8  Q      Did  he  go  into  any  greater  detail  about  the 

9  position  of  the  U.S.  Attorney? 

10  A      He  just  indicated  that  the  United  States 

1 1  Attorney  was  very  reluctant  to  go  forward  with  this 

12  at  this  time  because  of  the  election. 

13  Q      And  that  -- 

14  A      Because  of  the  timing  of  this. 

15  Q      The  U.S.  Attorney  would  have  been  Banks; 

16  correct? 

17  A      I  think  it  was  Banks,  yes. 

18  Q      Did  he  indicate  to  you  whether  the  U.S. 

19  Attorney  had  had  any  discussions  with  main  Justice 

20  about  this? 

21  A      He  did  not. 

22 Q      Did  he  indicate  to  you  whether  or  not  the 


1  U.S.  Attorney  had  had  discussions  with  anybody  else 

2  about  whether  he  should  go  forward  in  this  matter? 

3  A      I  don't  believe  so.   I  don't  recall  him 

4  telling  ~  saying  to  me  that  the  U.S.  Attorney  had 

5  talked  to  anyone  else. 

6  Q      Did  he  indicate  to  you  that  the  U.S. 

7  Attorney  had  told  him  not  to  do  anything  until  he, 

8  the  U.S.  Attorney,  had  a  chance  to  do  some  type  of 

9  analysis  on  the  matter? 

10  A      I  don't  believe  so.   If  he  had  said  that,  I 

1 1  would  have  said,  well,  that's  what  I'm  asking  for,  an 

12  analysis  of  the  documents. 

13  Q      But  did  he  tell  you  that  the  U.S. 

14  Attorney's  Office  told  his  office,  Pettus's  office, 

15  not  to  do  anything  until  his  office,  the  U.S. 

16  Attorney's  Office,  had  a  chance  to  do  some  type  of 

17  analysis  on  this  referral? 

18  A      1  don't  think  so. 

19  Q      Did  you  have  a  discussion  about  the 

20  significance  of  opening  up  a  file  versus  putting  it 

21  in  a  drawer  and  not  opening  up  a  file  as  you  normally 

22  would  at  the  FBI? 
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1  A      Well,  if  a  referral  comes  in,  I  never 

2  believed  that  a  referral  could  come  in  and  not  have  a 

3  file  opened.   That's  the  first  thing  that  happens;  a 

4  file  gets  opened.   It  doesn't  mean  that  an 

5  investigation  gets  opened,  but  at  least  a  file  gets 

6  opened.   It  may  be  put  in  a  zero  file.    It  may  be  put 

7  in  a  file  that  indicates  there  is  not  going  to  be  any 

8  investigative  activity. 

9  But  if  there  is  a  criminal  referral  from 

10  RTC,  especially  on  a  failure  case,  there  needs  to  be 

1 1  some  kind  of  action  taken.   It  either  needs  to  be  we 

12  have  reviewed  it  and  it  doesn't  meet  the  prosecutive 

13  guidelines  or  we  have  reviewed  it  and  discussed  it 

14  with  the  United  States  Attorney's  office  and  they 

15  have  declined  or  deferred  or  taken  some  kind  of 

16  action. 

17  Q      Is  there  a  press  policy  at  the  FBI  that  is 

1 8  affected  with  respect  to  whether  or  not  you,  quote, 

19  open  up  a  file? 

20  A      A  press  policy? 

21  Q      Yes.   For  instance,  is  it  the  policy  of  the 

22  FBI  that  if  you  have  a  file,  you  open  up  a  file  as 
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1  you  just  described,  and  you  get  an  inquiry  from  the 

2  press  and  they  ask  the  FBI  whether  or  not  there  is  a 

3  file  with  respect  to  a  certain  matter,  that  your 

4  response  has  to  be  "no  comment"  if  you  have  a  file, 

5  but  that  if  you  don't  have  a  file  logged  in,  you 

6  don't  have  to  say  "no  comment"  or  you  don't  have  to 

7  confirm  that  in  some  way? 

8  A      I  don't  know  how  firm  in  writing  the  policy 

9  was.   I  mean,  basically  we  would  say  we  don't  confirm 

10  or  deny  pending  investigations.   That's  basically 

1 1  what  we  would  have  said  at  that  time.   Now  I  think  we 

12  would  say  less  than  that.   We  would  refer  it  to  the 

13  United  States  Attorney's  office  for  comment. 

14  Q      In  your  view  at  that  point  in  time,  it 

15  wouldn't  matter  whether  this  referral  that  you  have 

16  earlier  identified  was  sitting  in  an  agent's  locked 

17  drawer  or  whether  it  was  logged  into  the  FBI  filing 

18  system;  the  comment  to  the  press  or  response  to  the 

19  press  would  be  the  same? 

20  A      That's  right.   Yes,  that's  right. 

21  Now,  if  it  involved  a  high  profile 

22  individual,  that  is  something  that  would  be  referred 
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1  to  FBI  headquarters  maybe  for  discussion  with  the 

2  Department  of  Justice  as  to  what  kind  of  --  and  with 

3  the  local  United  States  Attorney's  office  as  to  what 

4  kind  of  a  response  should  be  given. 

5  Q      What  precautions  from  a  filing  standpoint 

6  could  you  take  to  ensure  ~  to  attempt  to  ensure  that 

7  this  information  was  kept  at  close  hold  in  the 

8  agency? 

9  A      If  you  are  concerned  about  keeping 

10  something  in  close  hold,  you  can  open  an 

1 1  investigation  and  you  can  keep  the  file  in  a 

12  different  area  other  than  a  general  file  area.   You 

1 3  can  keep  it  in  a  more  secure  area,  in  a  safe,  in  the 

14  SAC  safe,  in  the  supervisor's  safe. 

1 5  Q      Did  you  talk  to  Pettus  about  just  this 

16  issue? 

17  A      No.    The  press  issue  really  never  came  up, 

18  although  I  can't  tell  you  that  Pettus  didn't  say  ~  I 

19  believe  he  did  in  fact  say  that  the  likelihood  if  we 

20  have  an  investigation  open  is  that  there  will  be 

21  leaks.   But  I  never  thought  in  terms  of  his  belief  of 

22  whether  or  not  we  opened  a  file  or  not  made  a 
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1  difference. 

2  Q      At  least  he  never  indicated  that  to  you  in 

3  that  conversation  you  had  with  him  on  the  9th? 

4  A      No,  I  don't  believe  so.    I  knew  he  was 

5  having  a  very  difficult  time  with  whether  or  not  we 

6  opened  an  investigation  or  not.    I  got  frustrated 

7  with  that  and  said  1  don't  care  what  you  call  it 

8  there,  I'm  just  interested  that  you  review  the 

9  documents,  contact  the  United  States  Attorney's 

10  office  and  I  get  some  kind  of  an  official  opinion 

1 1  from  you  and  from  the  U.S.  Attorney  as  to  what  should 

12  occur  here. 

13  I  don't  recall  anything  specifically,  any 

14  discussion  about  the  press  policy  and  whether  or  not 

1 5  that  would  mean  he  would  have  to  comment  one  way  if 

16  an  investigation  was  open  and  another  way  if  it 

17  wasn't,  because  that's  not  my  understanding  of  what 

18  the  policy  was. 

19  Q      Did  he  tell  you  where  he  and/or  Irons  were 

20  keeping  the  file  of  the  referral? 

21  A      No. 

22  Q      Did  he  tell  you  who  at  the  FBI  office  in 
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1  Little  Rock  had  access  to  it  or  knew  about  it? 

2  A      No,  he  did  not. 

3  Q      Did  he  tell  you  that  Mr.  Irons  was  present 

4  in  the  room  when  he  was  talking  to  you? 

5  A      No.   Well,  I  don't  know  whether  he  did  or 

6  not.   He  could  have  told  me  that. 

7  Q      Were  you  aware  of  the  fact  that  Irons  was 

8  in  the  room? 

9  A      I  don't  know. 

10  Q      Was  it  a  speakerphone  conversation  on  both 

1 1  sides?  For  instance,  you  had  some  other  people  in 

12  your  office;  is  that  correct? 

13  A      I  did.   No,  I  don't  think  I  had  it  on 

14  speakerphone  in  my  office. 

15  Q      Do  you  know  whether  he  had  it  on 

16  speakerphone  in  his  office? 

17  A      I  don't  believe  he  did,  but  he  may  have.   I 

18  don't  believe  he  did.    I  just  can't  tell  you  for 

19  sure. 

20  Q      So,  your  recollection  is  that  it  was 

21  between  the  two  of  you.    You  are  not  sure  whether  or 

22  not  he  had  it  on  speakerphone. 


1  A      That's  right. 

2  Q      And  whether  anyone  else  was  present  in  his 

3  office  in  Little  Rock? 

4  A      That's  right. 

5  Q      Do  you  recall  him  saying  anything  else  to 

6  you  about  the  referral,  the  people  in  the  referral, 

7  the  content  of  the  referral? 

8  A      No,  I  don't. 

9  Q      Do  you  recall  saying  anything  else  to  him 

10  with  respect  to  the  referral  and  what  had  to  be  done? 

1 1  A      No,  except  that  I  reemphasized  the  fact 

12  that  we  weren't  asking  for  anyone  to  be  interviewed. 

13  In  fact,  we  specifically  did  not  want  anyone 

14  interviewed.   There  was  no  call  or  request  for  action 

15  by  the  U.S.  Attorney's  office  here,  because  he  said, 

16  look,  the  U.S.  Attorney's  Office  isn't  inclined  to  go 

17  forward. 

18  That  assessment  is  based  on  a  review  of  all 

19  these  documents,  I  said,  and  he  said  I  don't  know.    I 

20  said  have  you  reviewed  the  documents?  He  said  no,  I 

21  haven't.   I  said  that's  a  logical  thing  we  have  to 

22  do.    We  have  to  have  some  basis  for  a  decision  that 
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1  we  are  making  and  the  basis  has  to  be  on  the  facts 

2  that  we  have  been  given.    Let's  make  a  decision  based 

3  on  facts. 

4  Q      When  you  said  to  him  did  you  review  the 

5  documents  and  he  said  no,  I  haven't,  did  you  ask  him 

6  why  not  at  that  point? 

7  A      No.    I  believe  he  told  me  that  they  didn't 

8  even  have  the  documents,  that  they  were  with  the 

9  United  States  Attorney's  office. 

10  Q      Did  he  tell  you  that  the  U.S.  Attorney's 

1 1  Office  would  not  make  them  available  to  him  at  that 

12  point  in  time? 

13  A      No. 

14  Q      Did  he  tell  you  that  the  RTC  was  not  making 

15  those  available  to  him  at  that  point  in  time? 

16  A      No.    I  guess  I  made  that  assumption,  that 

1 7  they  had  been  sent  ~  that  they  had  not  been  sent  to 

18  the  FBI,  because  he  didn't  have  the  documents.   But  1 

19  don't  recall  any  particular  discussion  about  the  fact 

20  that  RTC  would  not  make  these  documents  available. 

21  When  I  finished  the  conversation,  I  didn't  have  any 

22  impression  that  it  was  going  to  be  a  difficuh  task 
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1  for  him  to  get  ahold  of  the  documents. 

2  Q      Did  Pettus  talk  about  the  fact  that 

3  McDougal  had  been  prosecuted  prior  to  this  date  with 

4  respect  to  a  bank  fraud  case?  I  say  prior  to  this 

5  date,  October  9th,  when  you  were  talking  to  him  about 

6  doing  this  review. 

7  A      I'm  sorry?   Would  you  repeat  that. 

8  Q      I  think  I  confused  you  with  the  question. 

9  A      Yes. 

10  Q      In  this  conversation  with  Pettus  on  October 

1 1  9th,  did  you  discuss  the  fact  that  McDougal  had  been 

12  previously  prosecuted  by  the  U.S.  Attorney's  Office? 

13  A      I'm  not  sure.    I  think  it  is  possible  that 

14  he  did  say  that.    I'm  not  sure  whether  he  did  or 

15  not.    I  know  that  that's  something  I  eventually 

16  became  aware  of,  but  I'm  not  sure  whether  or  not 

17  Pettus  said  it  in  that  conversation  or  not. 

18  Q      Did  Pettus  discuss  with  you  whether  or  not 

1 9  there  was  any  chance  for  monetary  recovery  in  this 

20  case? 

21  A      I  don't  know.    I  don't  believe  so  in  that 

22  conversation,  no. 
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1  Q      Did  Pettus  tell  you  that  he  didn't  want  to 

2  open  up  an  official  case  file  because  he  was 

3  concerned  about  disclosures  that  the  referral 

4  existed? 

5  A      That  was  the  essence  of  what  his  concern 

6  was,  about  opening  up  an  investigation.   It  wasn't  ~ 

7  he  didn't  say  "case  file."   He  said  opening  an 

8  investigation. 
Q      In  that  conversation  of  October  9th,  did 

you  or  Pettus  discuss  the  fact  that  Kendrick  had 
called  Irons  inquiring  as  to  the  existence  of  this 
referral  on  October  6th  or  some  date  prior  to  October 
9th,  1992? 

A      I  don't  remember. 

Q      Did  you  ever  become  aware  of  the  fact  that 
Kendrick  had  indeed  called  Mr.  Irons  to  inquire  as  to 
the  existence  of  a  referral  from  the  RTC  with  respect 
to  Madison? 

A      Right.    1  am  aware  of  that. 

Q      When  did  you  become  aware  of  that? 

A      I  can't  tell  you.    I  don't  remember.   It 
would  have  been  —  I  can't  tell  you  when  I  did. 
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1  Certainly  not  ~  not  any  sooner  than  when  Fred 

2  Verinder  told  me  about  the  meeting  at  the  Department 

3  of  Justice.   I  just  don't  recall  when  that  would  have 

4  occurred. 

5  Q      Do  you  recall  anything  else  about  the 

6  conversation  on  October  9th  with  Mr.  Pettus? 

7  A      No. 

8  Q      Did  you  have  any  other  conversations  with 
Mr.  Pettus  or  anyone  else  from  the  FBI  office  in 
Little  Rock  on  October  9,  1992? 

A      I  don't  recall  that  I  did,  no. 

Q      After  your  conversation  with  him,  and  I 
believe  you  testified  that  the  understanding  was  that 
he  agreed  to  review  the  documents  or  have  his  office 
review  the  documents;  correct? 

A      That's  correct. 

Q      After  your  conversation  with  him,  what  is 
the  next  thing  that  you  did  with  respect  to  this 
case? 

A      I'm  sure  that  we  would  have  —  I'm  sure 
that  I  would  have  made  notification  to  Doug  Gow  about 
what  had  transpired. 
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1  Q      Now,  prior  to  the  teletype  going  out  on 

2  October  9th,  would  you  have  notified  Doug  Gow  that 

3  that  teletype  was  going  out? 

4  A      I  would  probably  have  notified  him.    I 

5  don't  know  if  I  would  have  notified  him  about  the 

6  teletype  going  out.    I  would  have  probably  notified 

7  him  about  the  meeting  at  the  Department  of  Justice. 

8  Q      How  would  you  have  —  how  did  you  notify 

9  him? 

10  A      I  generally  would  have  gone  to  his  office 

1 1  and  just  told  him  orally,  verbally  about  the 

12  meeting. 

13  Q      What  did  you  tell  him  about  the  meeting  at 

14  the  Department  of  Justice? 

15  A      I  don't  recall  specifically  when  I  did  it. 

16  So  I  think  I  would  have  just  briefed  him  as  that  the 

17  referral  had  come  in,  that  the  Department  of  Justice 

18  had  asked  us  for  our  assessment,  we  were  unable  to 

19  give  it,  and  we  were  beginning  to  have  the  Little 

20  Rock  office  review  the  documents  and  make  an 

21  assessment  along  with  the  U.S.  Attorney's  Office  as 

22  to  whether  or  not  this  was  a  case  that  was  properly 


1  predicated  and  should  be  investigated. 

2  Q      Did  you  discuss  with  Gow  whether  or  not  the 

3  Clintons  were  named  in  this  referral  as  witnesses? 

4  A      I'm  confident  that  I  would  have  said  that, 

5  yes. 

6  Q      After  your  discussion  with  Pettus  on  the 

7  9th,  you  have  indicated  that  you  probably  had  another 

8  discussion  with  Gow  as  to  what  occurred  in  that 

9  conversation;  correct? 

10  A      Right. 

1 1  Q      What  did  you  say  to  him  with  respect  to 

12  that  conversation? 

13  A      Again,  I  can't  tell  you  specifically  what  I 

14  said  to  him,  but  I  would  have  told  him  that  Little 

15  Rock  was  going  forward  with  making  the  assessment. 

16  Q      Did  you  tell  him  that  the  SAC  in  Little 

17  Rock  was  giving  you  a  hard  time,  at  least  at  the 

18  beginning? 

19  A      I  don't  know  whether  I  did  or  not. 

20  Q      Well,  did  you  believe  that  that  was  the 

21  case  at  the  time? 

22  A      I  believe  that  he  was  being  a  little 
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1  stubborn  about  it,  and  I  didn't  think  that  he  had  a 

2  very  good  reason.    His  reasons  seemed  to  me  to  be  one 

3  of  semantics  as  to  whether  or  not  we  were  opening  an 

4  investigation  or  not. 

5  It  was  clear  to  me  that  the  normal  course 

6  of  action  would  obviously  be  to  review  documents  that 

7  are  sent  to  you  in  a  referral.   You  don't  just  take  a 

8  referral  and  on  its  face,  look  at  the  surface 

9  document  and  say  this  thing  has  no  merit.    You  have 

10  to  look  at  all  the  documents  that  you  have  been  sent 

1 1  in  order  to  make  such  an  assessment. 

12  Q      Other  than  being  stubborn,  were  you 

13  concerned  at  all  about  Mr.  Pettus's  motivations  in 

14  not  looking  further  at  the  referral  at  that  time? 

15  A      No,  I  really  was  not.    I  thought  that,  like 

16  1  said,  this  was  a  very  high-pressure  time  for  us. 

17  It  is  not  unusual  for  us  to  get  all  kinds  of 

18  allegations,  and  you  know  that  you  are  going  to  be 

19  considered  --  you  know  you  are  going  to  be 

20  second-guessed  on  any  of  them. 

21  You  have  to  ~  as  far  as  I  am  concerned, 

22  you  have  to  try  to  do  what  you  would  normally  do  with 
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1  any  other  case,  and  we  tried  to  do  that.    I  think 

2  Pettus  was  not  interested  in  getting  into  a  difficult 

3  high-profile  case.   I  believe  that  of  him. 

4  Q      Did  you  convey  that  to  Gow? 

5  A      Probably  not. 

6  Q      Do  you  know  whether  or  not  at  this  point  in 

7  time  there  were  some  discussions  about  Pettus  being 

8  moved  to  another  office? 

9  A      I  don't  remember  when  he  was  moved.    I 

10  don't  think  there  were  any  discussions.    I  just  can't 

1 1  remember  when  those  discussions  occurred.  He  would 

12  have  been  the  one  that  initiated  those  discussions 

13  because  he  wanted  to  go  to  Kansas  City. 

14  Q      Do  you  know  whether  or  not  he  expressed  any 

15  concerns  that  any  decisions  he  made  in  this  might 

16  affect  his  move  to  Kansas  City? 

17  A      I  didn't  hear  that,  no. 

18  Q      After  notifying  Gow,  what  is  the  next  thing 

19  that  you  recall  doing  with  respect  to  this  or  what  is 

20  the  next  thing  that  you  heard  about  this 

21  investigation  or  review? 

22  A      I  don't  recall  anything  until  the  results 
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1  came  in,  and  Little  Rock  reported  their  review  and 

2  their  determination  that  no  investigation  should  be 

3  initiated. 

4  Q      One  more  question  with  respect  to  the 

5  conversation  on  the  9th.    Did  Mr.  Pettus  express  any 

6  concern  about  having  to  complete  his  assignment  by 

7  October  16th,  1992? 

8  A      I  don't  recall  a  discussion  about  the 

9  deadline,  no. 

10  Q      In  any  event,  they  reported  back  to  you  by 

11  October  16th,  on  October  16th,  1992;  correct? 

12  A      1  think  they  did,  yes. 

13  Q      How  is  it  that  you  received  information  on 

14  October  16th,  1992? 

15  A      I  can't  recall  exactly,  but  I'm  sure  that 

16  Mr.  Verinder  would  have  briefed  me  on  the  results  of 

17  their  review  and  possibly  furnished  me  a  copy  of 

18  their  teletype. 

19  (Pause.) 

20  Q      Mr.  Potts,  during  this  brief  intermission, 

21  I  have  placed  in  front  of  you  a  document  marked  for 

22  identification  as  526  through  528.    It  is  a  teletype 


1  dated  October  16,  1992  from  FBI  Little  Rock  to  the 

2  director  regarding  James  McDougal,  et  al. 

3  (Witness  examined  the  document.) 

4  A      Yes. 

5  Q      Are  you  familiar  with  this? 

6  A      Yes,  I  am. 

7  Q      Would  this  be  a  copy  of  a  teletype  that  you 

8  reviewed  on  the  16th  with  respect  to  this  matter? 

9  A      It  would  be. 

10  Q      I  notice  on  the  front  page  of  the  teletype 

1 1  there  is  a  check  and  scribbled  the  name  "Potts." 

12  A      Right. 

13  Q      Now,  other  than  reading  this  teletype,  did 

14  you  have  any  discussions  about  the  specifics  of  it 

15  with  Mr.  Verinder? 

16  A      I  believe  so.    I  mean,  I  believe  that  we 

17  sat  down  and  discussed  the  contents,  and  my 

18  recollection  is  that  the  white  collar  crime  section 

19  as  well  as  Mr.  Verinder  were  comfortable  with  the 

20  results  of  the  review  and  concurred.   So,  I  told  them 

21  I  also  would  concur. 

22  Q      Do  you  recall  Verinder  telling  you  that  the 
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1  U.S.  Attorney  felt  that  the  limited  furnished  data 

2  may  indicate  criminal  activity  on  the  part  of  James 

3  and  Susan  McDougal  and  Lisa  Anspaugh? 

4  A      Yes. 

5  Q      Do  you  recall  fiirther  that  he  told  you  that 

6  the  U.S.  Attorney  was  holding  provision  of  a 

7  prosecutive  opinion  regarding  those  subjects  in 

8  abeyance? 
A      Yes. 
Q      Did  you  have  some  discussion  about  why,  if 

there  was  an  indication  of  potential  criminal 
activity  on  the  part  of  certain  subjects,  the  U.S. 
Attorney  was  holding  his  prosecutive  opinion  in 
abeyance? 

A      I  believed  it  was  because  of  what  this 
teletype  goes  on  to  say,  that  McDougal  had  previously 
been  indicted  for  failure  relating  to  the  Madison 
Guaranty  Savings  &  Loan  and  had  been  acquitted  and 
that  he  had  no  assets.   There  was  just  some  question 
as  a  result  of  that  as  to  whether  or  not  that  was  a 
subject  and  an  investigation  that  the  United  States 
Attorney's  office  would  be  interested  in  going 
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1  forward  with  prosecution  on  or  not. 

2  Q      Did  you  view  that  as  a  resource  question 

3  versus  a  question  as  to  whether  or  not  there  was 

4  potential  criminal  activity? 

5  A      I  think  it  is  both.    I  mean,  I  think  it 

6  was  ~  from  our  standpoint,  it  is  a  resource  issue  if 

7  the  United  States  Attorney  says,  look,  I'm  not 
particularly  interested  and  I'm  not  sure  I  want  to  go 
forward  with  a  prosecution  on  this. 

We  have  all  these  failure  cases.   They  tell 
us  in  the  teletype  that  there  are  two  other  referrals 
coming  that  are  much  more  significant  than  this  one, 
and  if  the  U.S.  Attorney's  Office  is  not  interested 
in  going  forward  on  the  McDougals  and  Madison,  it 
doesn't  make  sense  for  us  to  put  our  resources 
there. 

From  a  U.S.  Attorney's  standpoint,  it  was 
not  --  at  least  in  terms  of  FBI  resources,  it  should 
not  have  been  a  resource  issue.   Theirs  was  based  on 
other  reasons,  it  seems  to  me,  that  dealt  with 
whether  or  not  there  could  be  a  good  prosecution, 
whether  or  not  it  was  worthy  of  a  federal  prosecution 
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1  at  this  point  or  not. 

2  Q      In  any  event,  they  did  not  render  any 

3  conclusion  at  that  point.    They  were  just  holding  it 

4  in  abeyance;  is  that  correct? 

5  A      That's  correct. 

6  Q      Now,  who  did  you  discuss  this  teletype 

7  with? 

8  A      Again,  I'm  sure  that  we  would  have 

9  briefed  ~ 

10  Q      Gow? 

11  A      --  Gow. 

12  Q      When  you  say  "we"  ~ 

13  A      I  mean  I  would  have  briefed  Gow. 

14  Q      Did  you  go  back  and  talk  to  Mueller  over  at 

15  Department  of  Justice? 

16  A      I  don't  remember  going  back  and  talking  to 

17  Mueller.   I  do  recall,  and  I  believe  I  recall  that  it 

18  was  a  phone  conversation  either  with  Mueller  or 

19  Raphaelson  ~  I  cannot  remember  which  —  where  they 

20  asked  me  if  I  concurred  with  Little  Rock's  position. 

21  And  I  told  him  that  it  appeared  to  me  that 

22  they  had  made  a  decision  based  on  the  opinion  of  the 
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1  United  States  Attorney  and  that  1  was  not  getting  any 

2  kind  of  a  contrary  recommendation  from  the  people  in 

3  the  FBI  headquarters  and  yes,  I  did  therefore 

4  concur. 

5  Q      Do  you  know  whether  or  not  you  discussed 

6  this  matter  with  Pettus  or  Irons  after  you  received 

7  the  teletype? 

8  A      I  don't  recall  discussing  it  with  either 

9  one  of  them. 

10  Q      Do  you  know  whether  or  not  they  or  someone 

1 1  from  their  office  indicated  that  to  do  a  thorough 

12  investigation  of  this  matter,  it  might  take  as  much 

13  as  a  year  to  ftilly  investigate  it? 

14  A      1  don't  recall  that,  no. 

15  Q      Or  more? 

16  A      I  don't  recall  that. 

17  Q      Did  you  have  any  other  conversation  with 

18  Mueller  or  Raphaelson  with  respect  to  this  referral? 

19  A      Not  that  I  recall,  other  than  just  the  one 

20  with  one  or  the  other,  where  they  asked  me  if  I 

21  concurred. 

22  Q      Do  you  recall  receiving  a  copy  of  the 
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1  letter  to  Don  Pettus  from  Mr.  Banks  dated  October  16, 

2  1992? 

3  A      No. 

4  Q      Showing  you  what  is  marked  for 

5  identification  as  FBI  1000  through  1001,  a  letter 

6  dated  October  16,  1992  to  Don  Pettus  regarding 

7  criminal  referral  C0004  from  Mr.  Banks. 

8  (Witness  examined  the  document.) 

9  You  never  saw  a  copy  of  this  letter? 

10  A      No. 

11  Q      Did  Mr.  Pettus  tell  you  that  he  had 

12  received  this  letter  from  Mr.  Banks? 

13  A      No. 

14  Q      Did  Mr.  Pettus  tell  you  that  he  had 

15  requested  the  letter  from  Mr.  Banks? 

16  A      No,  I  don't  recall  him  saying  that  at  all. 

1 7  Q      Did  you  have  a  ftirther  conversation  with 

18  Mr.  Pettus  with  respect  to  this  criminal  referral 

19  after  your  October  9,  1992  conversation? 

20  A      No,  I  don't  recall  that  we  did,  no.    You 

21  asked  me  if  I  had  ever  seen  that.    I  believe  I  may 

22  have  seen  that  later  on,  at  the  end  of  '93. 


1  Q      How  did  you  end  up  seeing  it  later  on  in 

2  1993? 

3  A      I  believe  Fred  Verinder  came  in  and 

4  indicated  to  me  ~  whether  or  not  I  read  it  at  that 

5  point,  I'm  not  sure.   He  came  in  and  indicated  that  a 

6  letter  had  been  found  in  Little  Rock  that  had  been 

7  sent  to  the  SAC  at  that  time  and  that  it  was 

8  something  that  should  have  been  responded  to. 
Q      When  in  1993  would  you  have  known  that? 
A      It  would  have  been  late.   It  would  have 

been  at  the  time  when  we  were  putting  resources  into 
Little  Rock  in  order  to  do  the  investigation  that  had 
been  opened  and  when  we  were  sending  people  down 
doing  on-site  investigations.   I'm  talking  October, 
November,  December. 

Q      Of  1993? 

A      Of  1993,  that's  right. 

Q      That's  the  first  you  would  have  learned  of 
that  letter? 

A      That's  right. 

Q      The  October  16,  1992  letter. 

A      Absolutely. 
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1  Q      So,  at  that  point,  as  you  understood  it, 

2  the  Little  Rock  FBI  office  was  in  a  noninvestigative 

3  posture  with  respect  to  this  criminal  referral? 

4  A      That's  correct. 

5  Q      When  is  the  next  time  you  recall  a 

6  discussion  with  respect  to  this  referral  or  referrals 

7  related  to  it? 

8  A      It  would  have  been  --  the  best  I  can  place 

9  it,  it  would  have  been  around  mid  to  late  summer  of 

10  1993. 

1 1  Q      July  or  August? 

12  A      July  or  August. 

13  Q      1993? 

14  A      That's  correct. 

1 5  Q      How  did  you  become  aware  of  the  referral 

16  again? 

17  A      I  can't  tell  you  how  I  specifically  became 

18  aware.  The  first  thing  I  can  remember  being  told  -- 

19  and  I  can't  tell  you  who  told  me  or  what  method  they 

20  told  me  --  was  that  there  was  going  to  be  a  search  on 

21  this  Judge  Hale's  business  in  Little  Rock. 

22  MR.  COLE:    Mr.  Gicale,  I  was  wondering  if 
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1  we  could  go  off  the  record  for  a  moment  before  we 

2  begin  this  line  of  inquiry. 

3  MR.  GICALE:    Sure. 

4  (Discussion  off  the  record.) 

5  MR.  GICALE:    Back  on  the  record. 

6  BY  MR.  GICALE: 

7  Q      As  we  have  just  indicated  off  the  record,  I 

8  will  be  asking  you  a  few  more  questions  about  this 

9  point  in  time  up  through  the  Hale  matter,  and  I  have 

10  a  few  more  questions  during  that  time  period,  and 

1 1  then  Mr.  Cole  will  then  be  asking  you  some  questions 

12  with  respect  to  the  same  time  period  and  then  what 

13  will  be  a  little  different  about  this  is  that  we  will 

14  then  again  question  you  about  the  period  from  that 

15  time  forward  and  there  will  be  some  cross-examination 

16  after  that. 

17  MR.  COLE:    Follow-up  questions. 

18  MR.  GICALE:    Follow-up  questions,  yes. 

19  BY  MR.  GICALE: 

20  Q      In  December  1992,  did  you  participate  in 

21  transition  matters  with  the  new  administration? 

22  A      Yes,  I  did. 
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1  Q      Did  you  have  meetings  with  representatives 

2  of  the  new  administration  with  respect  to  matters  at 

3  the  FBI  and  the  Department  of  Justice? 

4  A      Yes,  I  did. 

5  Q      Who  came  forward  as  representatives  of  the 

6  administration  to  discuss  matters  at  the  FBI  and 

7  Department  of  Justice? 

8  A      The  only  person  ~  I  had  one  discussion 

9  with  Mr.  Hamilton,  Jim  Hamilton,  who  was  going  to 

10  head  the  transition  team.   And  under  the  criminal 

1 1  investigative  division  in  the  FBI,  we  have 

12  responsibility  for  background  investigations. 

13  So  I  attended  a  meeting  in  which  I  just 

14  introduced  myself,  and  I  introduced  Tron  Brekke, 

15  that's  B-r-e-k-k-e,  who  was  responsible  for 

16  background  investigations  for  the  FBI.    Then  Tron 

17  worked  with  Mr.  Hamilton  in  terms  of  how  the 

18  referrals  would  come  to  the  Bureau  for  background 

19  investigations  to  be  done. 

20  Q      And  the  purpose  of  you  meeting  with 

21  Mr.  Hamilton  was  to  prepare  for  people  the 

22  administration  would  propose  for  jobs  at  the 
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1  Department  of  Justice? 

2  A      Govemmentwide.   We  would  be  doing  most  of 

3  the  background  investigations. 

4  Q      I'm  aware  of  that.   But  Mr.  Hamilton  was 

5  there  for  that  purpose  or  just  for  the  Department  of 

6  Justice  appointees? 

7  A      No.    For  govemmentwide. 

8  The  other  person  I  would  have  had 
conversations  with,  but  a  very  limited  one  because 
regretfully  on  the  day  that  he  came  to  interview 
people,  I  was  out  of  town,  was  a  Phil  Heymann,  who 
was  doing  sort  of  --  I  think  he  was  heading  the 
transition  team  for  the  Department  of  Justice.   I 
would  have  had  a  brief  conversation  with  him.    We 
prepared  briefing  books  for  him  on  that  occasion. 

Q      And  when  would  that  have  been,  that  there 
was  a  meeting  with  Heymann? 

A      I  don't  recall.   It  would  have  been  in 
December,  probably,  late  November  or  early  December. 

Q      Was  there  more  than  one  meeting  with 
Heymann,  do  you  know? 

A      Well,  I  mean  all  I  remember  is  that  he  came 
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1  to  the  Bureau  on  one  or  two  days  and  met  with  a 

2  number  of  people  to  discuss  issues.    It  wasn't  a 

3  case-specific  discussion.    It  was  issue  discussions 

4  about  how  federal  law  enforcement  should  be  organized 

5  and  what  any  particular  drug  matters,  how  drugs 

6  should  be  investigated  in  the  United  States. 

7  Q      Did  there  come  a  point  in  time  when  there 

8  was  a  discussion  about  case  matters  with  the  people 

9  in  the  new  administration? 

10  A      It  would  have  been  after  the  new 

1 1  administration  came  in. 

12  Q      Did  the  FBI  prepare  a  summary  of,  for 

13  instance,  significant  cases  to  brief  the  Department 

14  of  Justice  officials  on? 

15  A      There  were. 

16  Q      Was  this  referral  listed  in  that  summary? 

17  A      I  don't  know. 

18  Q      Do  you  know  if  a  copy  of  that  summary 

19  exists  now? 

20  A      I  don't  know.   I  don't  have  one.   I  mean, 

21  it  may  exist.    I'm  not  telling  you  —  I  certainly 

22  couldn't  tell  you  that  it  didn't  or  doesn't. 


1  Q      Because  of  the  people  named  in  this 

2  referral,  would  you  have  viewed  this  as  either  a 

3  significant  or  high  profile  item  that  should  at  least 

4  be  discussed  with  the  new  administration? 

5  A      That  would  have  been  an  interesting 

6  discussion.    I  don't  remember  having  a  discussion  as 

7  to  whether  this  should  have  gone  in  or  out,  would 

8  have  been  in  or  out  of  a  briefing  book.    We  didn't 

9  put  cases  that  we  weren't  investigating.   We  put 

10  pending  investigations  that  they  needed  to  be  aware 

11  of 

12  This  was  not  a  pending  investigation.   So 

13  it  would  have  been  a  little  unusual  to  have  put  it 

14  in. 

15  Q      If  things  were  not  put  in  the  briefing  book 

16  but  were  of  some  significance  that  these  new 

17  officials  needed  to  know  about,  would  they  have  been 

18  briefed  orally  about  them? 

19  A      Certainly  possible  that  they  would  have 

20  been,  yes. 

21  Q      Do  you  know  whether  or  not  any 

22  representatives  of  the  administration  or  newly 
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1  appointed  officials  in  the  new  administration  were 

2  briefed  on  this  referral? 

3  A      I  do  not  know,  no. 

4  Q      In  early  1993,  Mr.  Hubbell  came  to  the 

5  Department  of  Justice;  correct? 

6  A      I'm  sure  he  did. 

7  Q      Did  you  have  any  discussions  with 

8  Mr.  Hubbell  about  this  referral? 
A      I  don't  recall  discussing  this  with 

Mr.  Hubbell,  no. 

Q      In  1993  or-- 

A      At  any  time. 

Q      Do  you  know  whether  or  not  Mr.  Hubbell  made 
any  inquiry  with  respect  to  this  referral? 

A      No,  I  don't. 

Q      Do  you  know  whether  or  not  Mr.  Hubbell  had 
access  to  information  with  respect  to  this  referral? 

A      No,  I  don't. 

Q      Did  there  come  a  point  in  time  eventually 
that  you  received  copies  of  the  referral  or  a  copy  of 
the  referral? 

A      I  am  sure  at  some  point  I  received  a  copy 
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1  of  it.    I  can't  tell  you  at  what  point.    I  can  tell 

2  you  that  I  didn't  review  it  in  any  detail  at  all. 

3  Q      Did  you  have  it  prior  to  the  Hale  case? 

4  A      I  don't  know. 

5  Q      Were  you  made  aware  of  the  fact  that 

6  Mr.  Banks  had  sought  to  recuse  himself  from  this  case 
in  January  and  February  of  1993? 

A      No.    I  don't  recall  that. 

Q      Were  you  made  aware  of  the  fact  that  the 
criminal  division  fraud  section  conducted  some  type 
of  evaluation  of  the  referral  in  February  or  March 
1993? 

A      No.   Just  to  let  you  know,  that  would  not 
have  been  unusual.    Transition  matters  kept  me  pretty 
much  occupied  through  December  and  January,  and  then 
at  the  end  of  February,  Waco  started. 

Q      And  that  consumed  a  lot  of  your  time  after 
that? 

A      It  did. 

Q      So  the  next  time  you  remember  any 
discussion  or  taking  any  action  with  respect  to  this 
referral  would  have  been  around  mid- 1993? 


7552 

69 

1  A      That's  correct. 

2  MR.  GICALE:    I  have  nothing  further  at  this 

3  point  with  respect  to  that  time  period. 

4  MR.  COLE:    Thank  you,  Mr.  Gicale. 

5  EXAMINATION 

6  BY  MR.  COLE: 

7  Q      Mr.  Potts,  first  I  would  like  to  thank  you 

8  and  your  counsel  for  permitting  us  to  depart  from  our 

9  normal  procedure  here  so  I  have  the  opportunity  to 

10  ask  you  some  questions  about  the  1992  time  period 

1 1  before  I  leave  to  attend  another  deposition. 

12  Before  we  begin,  sir,  would  you  like  to 

1 3  take  a  break? 

14  A      No.    I'm  fme,  sir. 

15  Q      In  the  summer  of  1992,  what  was 

16  Mr.  Raphaelson's  position  in  the  Department  of 

17  Justice? 

18  A      He  was  responsible -- he  was  the  special 

19  counsel  for  financial  institution  fraud  matters. 

20  Q      In  your  position  at  the  Federal  Bureau  of 

21  Investigation,  how  frequently  did  you  have  contact 

22  with  Mr.  Raphaelson? 
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1  A      Very  frequently.   Certainly  every  week  we 

2  talked. 

3  Q      If  I  understand  your  testimony  earlier 

4  today,  your  best  recollection  is  that  you  had  no 

5  contact  with  anyone  in  the  Department  of  Justice 

6  concerning  the  Madison  Guaranty  criminal  referral 

7  prior  to  the  October  8th  meeting  that  you  testified 

8  about. 

9  A      That's  correct.   See,  I  can't  remember  any 

10  information  that  I  had  about  that  referral  prior  to 

1 1  that  meeting. 

12  Q      If  I  could  show  you  a  couple  of  documents, 

13  unfortunately  they  are  not  Bates  numbered,  but  I  will 

14  describe  them  for  the  record  and  state  they  are  from 

15  the  production  of  documents  from  Mr.  Ira  Raphaelson. 

16  One  is  a  September  1 1,  1992,  what  appears 

17  to  be  a  telephone  log,  and  the  third  item  from  the 

1 8  bottom  of  that  page  shows  an  entry  with  your  name  and 

19  appears  to  indicate  that  you  were  returning  a  call 

20  from  Mr.  Raphaelson. 

21  A      Yes. 

22  Q      Do  you  have  any  recollection,  sir,  at  that 
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1  time  what  you  might  have  been  calling  Mr.  Raphaelson 

2  about? 

3  A      I  do  not. 

4  Q      Are  you  confident  to  the  best  of  your 

5  recollection  that  it  was  not  anything  regarding 

6  Madison  Guaranty  Savings  &  Loan  or  the  Clintons? 

7  A      To  the  best  of  my  recollection,  I  don't 

8  believe  it  had  anything  to  do  with  Madison. 
Q      If  Mr.  Raphaelson  wanted  to  obtain 

information  from  the  Federal  Bureau  of  Investigation 
as  to  whether  or  not  a  particular  matter  was  the 
subject  of  an  FBI  investigation,  who  would  he  have 
contacted  at  that  time? 

A      Most  likely  Tom  Kubic  or  Fred  Verinder. 

Q      Do  you  have  any  recollection  of 
Mr.  Raphaelson  ever  contacting  you? 

A      I  do  not. 

Q      With  regard  to  the  ~  I'm  pausing  because 
I'm  trying  to  remember  whether  this  was  a  teletype  or 
an  Airtel  or  just  a  fax.    With  regard  to  the  document 
that  Mr.  Gicale  showed  you  earlier  dated  October  7, 
1992,  Bates  numbered  FBI  985  through  996,  if  I  could 


1  show  you  that  document  again,  sir. 

2  A      Yes. 

3  Q      You  have  no  recollection  of  having  seen 

4  that  document  prior  to  the  October  8th  meeting  that 

5  you  described? 

6  A      No,  I  do  not. 

7  Q      Would  it  have  been  within  the  scope  of  his 

8  responsibilities  for  Mr.  Kendrick  to  have  contacted 
Mr.  Irons  or  others  in  the  Little  Rock  FBI  office  on 
this  matter  at  his  own  initiative? 

A      Certainly. 

Q      Do  you  have  any  knowledge  as  to  whether 
anyone  directed  Mr.  Kendrick  to  make  that  inquiry 
that  is  referenced  on  the  first  page  of  that 
telecopy? 

A      No,  sir,  I  do  not. 

Q      To  your  knowledge,  was  there  only  one 
meeting  with  Department  of  Justice  officials,  one 
face-to-face  meeting  between  Department  of  Justice 
officials  and  FBI  officials  on  this  subject,  the 
subject  being  the  Madison  Guaranty  criminal  referral? 

A      That's  correct. 
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1  Q      At  the  meeting  that  you  attended  on  October 

2  8th,  the  only  two  Department  of  Justice  officials 

3  that  you  recall  attending  were  Mr.  Mueller  and 

4  Mr.  Raphaelson;  is  that  correct? 

5  A      That's  right. 

6  Q      Mr.  Mueller  was  the  head  of  the  criminal 

7  division  in  the  Justice  Department  at  that  time? 

8  A      That's  right. 

9  Q      Was  that  a  political  appointment? 

10  A      Yes,  it  was. 

1 1  Q      You  previously  described  Mr.  Raphaelson's 

12  position  as  head  of  the  financial  institution  fraud 

13  section  or  unit  of  the  Department  of  Justice? 

14  A      That's  right.    He  was  special  counsel. 

15  Q      Was  that  a  political  appointment? 

16  A      Yes,  it  was. 

17  Q      So,  there  were  no  officials  from  the 

1 8  Department  of  Justice  there  who  were  career  Justice 

19  Department  officials? 

20  A      I  believe  surely  there  probably  were,  but  I 

21  just  don't  recall  who  they  were. 

22 Q      The  documents  that  we  have,  including  a 
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1  draflt  of  a  chronology  that  is  numbered  FBI  1062  shows 

2  Mr.  Raphaelson,  Mr.  Mueller,  Mr.  Verinder, 

3  Mr.  Kendrick,  Mr.  Dick  and  Mr.  Kubic,  and  I  had  a 

4  question  before  today  as  to  why  your  name  wasn't  on 

5  that.   I  think  perhaps  you  have  already  answered  my 

6  question  by  explaining  that  you  came  into  the  meeting 

7  late. 

8  A      1  didn't  really  participate  in  much  of  the 

9  meeting. 

10  Q      My  purpose  in  showing  you  the  document  at 

1 1  this  time  is  to  ask  whether  you  recall  whether  there 

12  was  anyone  other  than  Mr.  Raphaelson  and  Mr.  Mueller 

13  from  the  Department  of  Justice  at  the  meeting. 

14  A      1  can't  recall  specifically  anyone  else. 

15  So  I  just  can't  tell  you. 

16  Q      In  your  experience  at  the  FBI,  would  it 

17  have  been  unusual  to  have  a  meeting  on  a  matter 

18  concerning  a  possible  criminal  investigation  that 

19  would  not  have  been  attended  by  any  career  Department 

20  of  Justice  officials? 

21  A      No.    I  mean  I  think  as  long  as  you  have  the 

22  two  people  who  were  primarily  responsible  for  the 
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1  programs,  I  don't  think  that  is  necessarily  unusual. 

2  Q      Recognizing  that  you  came  into  the  meeting 

3  late,  you  indicated  that  perhaps  it  was  even  near  the 

4  end  of  the  meeting,  do  you  have  any  recollection  of 

5  whether  anyone  at  the  meetings  indicated  a  desire  or 

6  interest  to  learn  what  the  criminal  referral  or  the 

7  attachment  to  the  criminal  referral  said  about  the 

8  Clintons? 

9  A      No.    The  discussion  I  recall  was  to  find 

10  out  whether  or  not  this  constituted  predication  for 

1 1  an  investigation  in  whether  we  should  go  forward. 

12  Q      And  not  limiting  my  question  to  what  was 

13  said  or  what  you  heard  being  said  at  that  meeting, 

14  did  you  ever  come  to  learn  that  anyone  in  the 

15  Department  of  Justice  or  the  FBI  had  an  interest  in 

16  learning  what  the  criminal  referral  said  about  the 

17  Clintons? 

18  A      No. 

19  Q      Did  anyone  at  the  meeting  indicate  that  the 

20  Attorney  General,  who  then  I  believe  was  Mr.  William 

21  Barr,  was  interested  in  obtaining  additional 

22  information  about  the  criminal  referral? 


1  A      I  don't  recall  his  name  ever  being 

2  mentioned  in  relation  to  this,  no. 

3  Q      I  don't  want  to  recover  all  of  the  ground 

4  that  Mr.  Gicale  already  has  covered,  but  there  is  one 

5  aspect  of  the  events  that  you  described  that  1  don't 

6  fully  understand,  and  1  will  try  to  ask  the  question 

7  as  succinctly  as  I  can.   If  I  am  not  clear,  you  or 

8  your  counsel  I'm  sure  can  tell  me. 

9  I  believe  you  testified  that  the  FBI's 

10  policy  was  not  to  conduct  a  criminal  investigation  if 

1 1  a  local  U.S.  Attorney's  Office  had  decided  a  matter 

12  was  not  appropriate  for  prosecution  for  whatever 

13  reason;  is  that  correct? 

14  A      That's  correct. 

15  Q      What  I'm  struggling  with  is  to  understand 

16  why  after  the  meeting  on  October  8th  there  was 

1 7  apparently  a  consensus  reached  that  it  was  necessary 

18  for  the  FBI  to  review  the  documents  in  Little  Rock,  I 

19  believe  is  what  you  testified  to,  in  light  of  the 

20  fact  that  the  U.S.  Attorney  in  Little  Rock  had 

21  determined  that  at  that  time  he  was  not  interested  in 

22  pursuing  a  criminal  investigation. 
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1  Can  you  shed  any  more  information  on  that 

2  so  it  is  clear? 

3  A      I  can't.   While  we  certainly  give  deference 

4  to  the  United  States  Attorney's  office  in  terms  of 

5  making  a  prosecutive  opinion,  it  would  be  highly 

6  unusual  for  the  FBI  not  to  have  an  opinion  about 

7  whether  or  not  — 

8  Q      I  would  expect  that  would  be  your  answer. 

9  A      —  about  whether  or  not  we  should  go 

10  forward  or  not.    The  referral  had  been  made  to  the 

1 1  U.S.  Attorney's  Office  and  to  the  FBI.    The  FBI  has 

12  the  responsibility  for  investigation  of  FIF  matters, 

13  especially  failures  that  were  such  a  big  issue  at  the 

14  time. 

15  Therefore,  we  would  have  ~  it  is  not 

16  something  where  we  let  the  U.S.  Attorney's  Office 

17  review  all  the  facts  and  tell  us  and  then  if  they 

18  think  there  should  be  an  investigation,  they  send  it 

19  over  to  us  and  say  go  do  it. 

20  It  is  more  of  where  we  make  an  assessment, 

21  they  make  an  assessment  and  then  we  sit  down  and 

22  discuss  it.    They  have,  I  tend  to  say,  the  final 


1  say.   They  certainly  have  the  say  in  terms  of  whether 

2  or  not  it  should  be  prosecuted  or  not. 

3  If  we  disagree  with  that  and  it  cannot  be 

4  resolved  on  the  local  level,  then  it  is  referred  to 

5  Washington  for  a  resolution,  and  that  sometimes 

6  occurs. 

7  Q      At  the  October  8th  meeting,  was  there  any 

8  discussion  of  the  local  U.S.  Attorney's  position  on 

9  the  matter? 

10  A      Not  while  I  was  there.   I  don't  recall  any 

1 1  discussion  about  that  at  all. 

12  Q      And  I  believe  if  I  am  recalling  your 

13  testimony  correctly,  you  recall  a  second  follow-up 

14  discussion  with  Mr.  Verinder,  perhaps  Mr.  Kubic,  in 

15  which  you  discuss  the  teletype  or  Airtel  that  was 

16  sent  from  FBI  headquarters  to  Little  Rock  to  review 

17  the  documents? 

18  A      That's  correct. 

19  Q      At  the  time  of  that  discussion  with 

20  Mr.  Verinder  and  perhaps  others,  was  there  any 

21  discussion  of  what  the  position  was  at  the  local 

22  U.S.  Attorney  in  Little  Rock  with  regard  to 
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1  proceeding  with  an  investigation? 

2  A      I  don't  recall  that  there  was,  no. 

3  Q      At  the  October  8  meeting  or  otherwise,  did 

4  anyone  express  any  concern  about  the  fact  that  at 

5  that  time  the  only  persons  who  had  reviewed  the 

6  documentation  associated  with  the  criminal  referral 

7  were  local  prosecutors  in  Little  Rock? 

8  A      At  what  point? 

9  Q      At  either  the  October  8th  meeting  or  if  not 

10  at  that  meeting  otherwise  at  any  other  time. 

11  A      I  would  have  expressed  that  on  the  9th. 

12  I'm  not  so  sure  that  I  didn't  express  that  to  SAC 

13  Pettus,  that  we  had  a  shared  responsibility  in  making 

14  this  determination  as  to  whether  an  investigation 

1 5  should  be  done  or  not. 

16  Q      I  think  I  made  my  question  too  broad. 

1 7  Perhaps  I  should  focus  on  the  October  8th  meeting. 

18  Do  you  recall  any  discussion  at  the  October  8th 

19  meeting  of  concern  that  only  local  prosecutors  in 

20  Little  Rock  had  reviewed  the  documentation? 

21  A      No,  except  for  the  fact  that  it  was  clear 

22  that  we  had  not  reviewed  the  documents.   When  I  say 


1  we,  the  FBI  in  Little  Rock  had  not  reviewed  the 

2  documents,  and  that  the  department  was  asking  for  an 

3  FBI  assessment,  and  therefore  we  would  have  to  do 

4  that. 

5  Q      At  what  point  ~  and  I  apologize,  I  think 

6  you  testified  to  this.   At  what  point  did  you  come  to 

7  learn  that  the  FBI  in  Little  Rock  did  not  have  the 

8  documents  and  that  the  documents  had  been  given  to 

9  the  local  U.S.  Attorney? 

10  A      I'm  not  sure.    I  assume  that  after  ~  I 

1 1  have  to  assume  that  it  was  on  the  ~  it  was  either 

12  after  the  meeting  on  the  8th  or  on  the  9th  that  I 

1 3  learned  that. 

14  Q      Do  you  have  any  knowledge  as  to  what  is  the 

15  normal  practice  when  RTC  criminal  referrals  are 

16  forwarded  to  the  Department  of  Justice  and  the  FBI  as 

1 7  to  who  is  provided  the  documentation? 

1 8  A      My  understanding  ~  and  I  could  be  wrong  on 

19  this,  it  is  not  an  area  where  I  am  an  expert  ~  but 

20  my  understanding  is  that  we  would  both  get  the 

21  documents,  the  attached  documents. 

22  Q      Do  you  have  any  knowledge  as  to  why  that 
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1  did  not  occur  in  this  case? 

2  A      I  do  not. 

3  Q      Did  you  ever  discuss  tiiat  with  Mr.  Pettus? 

4  A      I  did  not. 

5  Q      Did  anyone  ever  indicate  to  you  in  words  or 

6  in  substance  that  the  RTC  had  an  interest  in  having 

7  that  criminal  referral  acted  upon  quickly  by  the 

8  Department  of  Justice? 

9  A      You  said  did  they  ever.   I  know  that  in 

10  1993,  there  were  stories  that  indicated  that  RTC  had 

1 1  been  anxious  to  have  that  acted  on,  but  1  don't  have 

12  any  direct  information  about  that. 

13  Q      Other  than  some  press  accounts  at  or  about 

14  the  time  of  the  events  we  are  discussing,  which  would 

15  be  the  fall  of  1992,  you  had  no  -- 

16  A      No.    1  believe  Don  Pettus  said  you  have  to 

17  question  the  motivation  of  a  referral  that  comes  in 

18  at  this  time,  and  I  said  I  agree.   1  think  any  time 

19  we  get  information,  you  have  to  question  the 

20  motivation  of  the  person  that  is  giving  it. 

21  You  can't  just  go  on  assumption.   You  have 

22  to  look  at  the  facts  and  see  if  there  are  any  facts 


1  that  support  it.    You  make  your  decision  from  that 

2  point,  not  from  not  knowing  what  the  facts  in  the 

3  referral  are. 

4  Q      Did  Mr.  Pettus  say  anything  more  about  why 

5  you  would  have  to  question  the  motivation  of  the 

6  referral  that  was  received  at  that  time? 

7  A      My  memory  is  that  he  was  basing  it  on 

8  timing  and  that  was  it. 

9  Q      Did  he  say  anything  further  to  you  about 

10  the  concerns  of  the  United  States  Attorney  in  that 

1 1  regard? 

12  A      No.    I  mean,  I  believe  he  connected  the 

13  U.S.  Attorney's  concerns  with  that  same  issue. 

14  Q      What  is  your  best  understanding  of  why 

15  Mr.  Mueller  called  the  meeting  on  October  8th? 

16  A      To  determine  whether  or  not  the  FBI  had  an 

17  assessment  as  to  whether  or  not  this  referral  should 

18  be  acted  upon  and  investigated. 

19  Q      And  are  you  aware  of  any  other  instance  in 

20  which  the  Department  of  Justice  made  such  an  inquiry 

21  of  the  FBI  concerning  an  RTC  criminal  referral?  Let 

22  me  clarify  that  by  saying  FBI  headquarters. 
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1  A      I  think  that  was  a  very  normal  occurrence 

2  for  failure  matters  to  be  a  point  of  discussion  as  to 

3  whether  or  not  there  should  be  investigation  or  not. 

4  Q      It  is  your  testimony  that  it  was  a  normal 

5  occurrence  for  senior  officials,  including  the  head 

6  of  the  criminal  division,  to  contact  senior  officials 

7  like  yourself  at  FBI  headquarters  and  ask  that  they 

8  take  action  with  respect  to  a  referral  in  a  local 

9  U.S.  Attorney's  Office? 

10  A      No,  you  stated  it  a  little  broader  than 

1 1  what  I  intended.   First,  I  don't  recall  them 

12  contacting  me  about  the  meeting.   I  remember  hearing 

13  about  it  from  Fred  Verinder.   That  was  Ira 

14  Raphaelson's  main  job.    It  was  his  only  job,  was  to 

15  oversee  -  I  don't  mean  to  demean  that  ~ 

16  Q      We  may  have  to  check  his  testimony  on 

17  that.   I  believe  he  described  his  responsibilities  a 

18  bit  more  expansively. 

19  A      Well,  and  they  may  well  have  been  much  more 

20  expansive.   But  his  position  was  special  counsel  ~  I 

21  don't  want  to  get  in  the  middle  of  this. 

22 His  position  was  special  counsel  for 
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1  financial  institution  fraud  matters,  and  so  it  would 

2  have  been  highly  normal  for  him  to  have  those  kind  of 

3  conversations  with  Fred  Verinder,  Tom  Kubic  and  even 

4  to  call  me.   That  would  not  be  out  of  the  ordinary. 

5  I  believe  that  this  was  clearly  ~  let  me 

6  just  say  it  wouldn't  be  out  of  the  ordinary  in 

7  several  of  the  other  allegations  that  came  in  about 

8  this  time,  about  election  time,  for  me  to  be  involved 

9  in  discussions  or  for  Bob  Mueller  to  be  involved  in 

10  discussions  if  any  of  the  candidates  were  listed  as 

1 1  victims,  witnesses,  subjects  or  any  of  the  above. 

12  So,  I  mean  that  wouldn't  have  been 

13  abnormal. 

14  Q      Thank  you.    That's  all.   In  the  time  period 

1 5  that  we  have  been  discussing,  which  would  be  the  fall 

16  of  1992,  did  you  have  any  discussions  with  Director 

1 7  Sessions  about  the  Madison  referral  or  events 

18  associated  with  that  referral? 

19  A      I  don't  specifically  recall  whether  or  not 

20  I  did  or  not.   At  that  particular  time,  Director 

21  Sessions  had  meetings  in  the  morning  with  the  deputy 

22  director  and  the  two  deputy  or  associate  deputy 
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1  directors,  and  so  they  would  have  frequently  briefed 

2  him  on  what  was  going  on,  what  the  issues  were  and 

3  what  cases  were  being  investigated  and  things  like 

4  that. 

5  I  just  can't  recall  specifically  discussing 

6  this  matter  with  Director  Sessions. 

7  Q      Is  this  matter,  now  that  I  think  we  have 

8  explored  it  in  reasonable  detail,  the  kind  of  thing 

9  that  in  the  normal  course  would  have  been  reported  to 

10  the  director? 

11  A      Absolutely. 

12  Q      But  you  have  no  recollection  ~ 

13  A      No  question  about  that.   You  would  have 

14  expected  that  Mr.  Gow  would  have  told  Mr.  Clark  who 

15  would  have  told  the  director  or  that  Mr.  Gow  would 

16  have  told  the  director  directly,  clearly. 

17  Q      But  you  have  no  recollection  as  to  whether 

1 8  that  in  fact  occurred? 

19  A      I  do  not. 

20  Q      Do  you  have  any  recollection  as  to  whether 

21  the  director  ever  inquired  about  this  matter  to  you 

22  or  others? 
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1  A      No,  I  do  not. 

2  Q      Other  than  the  discussions  that  you  have 

3  testified  to  already  with  Mr.  Mueller, 

4  Mr.  Raphaelson,  including  the  follow-up  discussion  I 

5  believe  you  said  you  had  with  either  Mr.  Mueller  or 

6  Mr.  Raphaelson,  did  you  have  any  other  discussions 

7  with  anyone  at  the  Department  of  Justice  about  this 

8  matter? 

9  A      Not  in  1992,  no. 

10  Q      Up  until  the  presidential  inauguration  in 

11  1993,  say,  did  you  have  any  discussions? 

12  A      No,  1  don't  believe  so.   The  only  --  no, 

13  not  at  that  point.    Later  on  with  Jack  Keeney. 

14  Q      My  next  question  was  going  to  be  if  you 

15  ever  discussed  this  question  with  Mr.  Keeney. 

16  A      I  did. 

17  Q      1  won't  ask  you  when,  but  I  will  say  for 

18  Mr.  Gicale's  benefit,  if  it  comes  into  the  area  that 

19  we  haven't  yet  explored,  I  won't  get  into  it. 

20  A      I  believe  it  comes  in  the  summer,  early 

21  fall  of  1993. 

22  Q      Having  to  do  with  the  Hale  investigation? 
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1  A      Yes. 

2  Q      I  will  defer  on  that  point. 

3  Do  you  have  any  knowledge  of  anyone  else  at 

4  the  FBI  having  discussions  with  anyone  at  the 

5  Department  of  Justice  other  than  what  you  have 

6  already  testified  to  today  at  any  time  in  calendar 

7  1992? 

8  A      No.    I'm  confident  that  someone,  either 

9  Verinder  or  Kubic  or  Kevin  Kendrick,  or  someone  would 

10  have  relayed  this  information  formally  to  the 

1 1  Department  of  Justice  about  the  opinion  of  the  FBI 

12  Little  Rock  and  U.S.  Attorney  Little  Rock.    1  don't 

13  have  any  knowledge  of  who  did  that  or  when. 

14  Q      Do  you  have  any  knowledge  of  anyone  at  the 

1 5  FBI  discussing  this  matter  with  anyone  else  in  or  out 

1 6  of  government  other  than  what  you  have  discussed 

17  today  in  1992? 

18  A      No,  I  do  not. 

19  Q      So  to  the  best  of  your  knowledge,  this 

20  matter  was  kept  confidential  at  least  through  1 992? 

21  A      Yes. 

22 Q      Just  to  hopefully  close  the  loop,  do  you 
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1  have  any  knowledge  of  any  inquiries  being  directed  to 

2  the  Department  of  Justice  ~  and  I  would  define  the 

3  Department  of  Justice  to  include  the  FBI  --  about 

4  this  matter  other  than  what  we  have  discussed  this 

5  morning  in  1992? 

6  A      No,  I  don't.    I  am  aware,  but  I  don't  think 

7  I  was  aware  of  it  then,  of  a  press  inquiry  at  some 

8  point  before  the  meeting  at  the  Department  of  Justice 

9  as  to  whether  or  not  there  was  an  investigation. 

10  Q      I  believe  we  have  a  document  that 

1 1  references  that  press  inquiry,  if  you  will  bear  with 

12  me  for  a  moment.   Perhaps  I  can  find  it. 

13  (Pause.) 

14  A      I  think  that's  where  I  saw  it,  was  in  a 

15  chronology. 

16  Q      That's  what  I'm  looking  for.   Perhaps  while 

17  my  colleague  is  finding  the  document,  do  you  recall 

1 8  what  you  learned  about  that  press  inquiry? 

19  A      No.   Just  simply  that  there  had  been  a 

20  press  inquiry.    I  don't  know  from  where  the  inquiry 

21  came.   It  went  to  the  Department  of  Justice  as  to 

22  whether  or  not  there  was  a  criminal  investigation 
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1  ongoing  regarding  then-candidate  for  president  Bill 

2  Clinton. 

3  Q      So,  to  the  best  of  your  recollection,  the 

4  press  inquiry  was  phrased  in  terms  of  Bill  Clinton  as 

5  opposed  to  Madison  Guaranty  or  Jim  McDougal  or  any  of 

6  the  other  entities  that  were  involved  here? 

7  A      I  believe  it  was,  yes. 

8  Q      Do  you  have  any  knowledge  as  to  whether 

9  that  press  inquiry  came  into  the  Department  of 

10  Justice  or  the  FBI? 

1 1  A      Getting  my  information  from  the  chronology, 

12  I  didn't  have  any  direct  knowledge  of  it.    My  memory 

13  of  the  chronology  was  that  it  came  into  the 

14  Department  of  Justice,  who  then  asked  the  FBI  if  we 

15  had  anything,  and  I  believe  we  reported  we  did  not. 

16  Q      Just  so  that  our  record  is  clear  here,  I 

17  will  show  you  the  document,  which  is  numbered  FBI 

1 8  960,  which  appears  to  be  a  final  version  of  a 

19  chronology  without  the  exhibits.    I  think  the  third 

20  entry  may  be  what  you  are  referring  to. 

21  (Witness  examined  the  document.) 

22 A      That's  correct. 
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1  Q      Do  you  have  any  knowledge  concerning  that 

2  press  inquiry  other  than  what  is  shown  in  the 

3  chronology  there? 

4  A      I  do  not. 

5  Q      Do  you  recall  discussing  that  with  anyone? 

6  A      No.    I  only  recall  seeing  this  when  the 

7  chronology  was  prepared. 

8  Q      Do  you  have  any  knowledge  in  this  time 

9  period,  the  summer,  fall  of  1992,  of  any  inquiries 

10  from  the  White  House  to  the  Department  of  Justice 

1 1  concerning  this  matter? 

12  A      No. 

13  Q      And  would  the  same  be  true  with  respect  to 

14  inquiries  to  the  FBI? 

15  A      That's  correct.   The  answer  is  no. 

16  MR.  COLE:    I  don't  think  I  have  anything 

17  ftirther  at  this  time.    If  you  would  like  to  proceed, 

18  Mr.  Gicale,  with  the  1993  events  that  you  had  begun. 

19  MR.  GICALE:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  EXAMINATION 

22  BY  MR.  GICALE: 
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1  Q      Mr.  Potts,  did  you  ever  talk  to  Mr.  Banks 

2  about  this  in  1992? 

3  A      No. 

4  Q      Have  you  ever  talked  to  Mr.  Banks  about 

5  this  before? 

6  A      No. 

7  Q      When  you  say  that  there  was  a  report,  a 

8  press  inquiry  at  DOJ,  and  that  the  response  was  that 

9  there  was  no  file,  how  do  you  know  that? 

10  A      From  the  chronology. 

1 1  Q      And  that  really  is  the  sole  source  of  your 

12  knowledge? 

1 3  A      That  is  the  sole  source  of  my  knowledge 

14  regarding  that. 

15  MR.  GICALE:    Off  the  record  again. 

16  (Discussion  off  the  record.) 

17  BY  MR.  GICALE: 

1 8  Q      The  next  time  you  indicated  that  you 

19  learned  of  something  going  on  with  respect  to  this 

20  referral  or  you  did  anything  with  respect  to  this 

21  criminal  referral  C0004  was  sometime  in  midyear,  July 

22  or  August  of  1993;  correct? 
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1  A      That's  correct. 

2  Q      And  you  say  it  came  up  with  respect  to  the 

3  Hale  investigation? 

4  A      That's  correct. 

5  Q      Now,  how  is  that? 

6  A      I  believe  the  first  thing  I  remember  being 

7  told  was  that  we  were  doing  a  search  on  Hale's 

8  business. 

9  Q      Do  you  know  who  told  you  that? 

10  A      No. 

1 1  Q      How  did  you  relate  that  to  the  C0004 

12  referral? 

1 3  A      They  indicated  that  —  the  reason  I  put  the 

14  two  together  is  that  they  told  me  that  Hale  was  an 

1 5  associate  of  McDougal's. 

16  Q      And  so  you  knew  McDougal  was  the  subject  of 

17  this  first  referral  and  that  C0004  -- 

1 8  A      They  told  me  that,  that  this  is  an 

19  individual  who  is  an  associate  of  McDougal's  who  was 

20  in  this  first  referral. 

21  Q      What  was  the  next  thing  you  recall  in  terms 

22  of  the  referral  or  some  discussion  about  McDougal  and 
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1  an  investigation  of  Madison? 

2  A      Then  later  on,  we  opened  an  investigation 

3  of  ~  a  financial  institution  fraud  investigation 

4  where  both  Hale  and  McDougal  were  subjects  involving 

5  Madison  ~ 

6  Q      It  was  an  investigation  of  Madison 

7  Guaranty? 

8  A      That's  right. 

9  Q      That  would  have  been  in  July  or  August 

10  1993? 

1 1  A      Right.    I  believe  that  was  subsequent  to 

12  the  search  of  Hale's  business. 

13  Q      Now,  how  were  you  briefed  on  that 

14  information? 

15  A      Again,  I  can't  --  I  don't  remember 

16  specifically,  but  1  am  confident  that  I  was. 

17  Q      Would  that  have  been  orally  or  through 

18  reports  that  would  have  been  submitted  from  agents  in 

19  Little  Rock  to  headquarters? 

20  A      I  believe  it  would  have  been  orally. 

21  Q      Orally? 

22  A      Yes. 
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1  Q      At  that  point  in  time,  July  or  August,  did 

2  you  then  take  any  steps  to  ftirther  review  the 

3  referral  or  ftirther  discuss  the  initial  referral? 

4  A      No,  I  did  not. 

5  Q      After  learning  that  the  office  out  in 

6  Little  Rock  had  opened  an  investigation  with  respect 

7  to  Hale,  possibly  McDougal  and  Madison  Guaranty  in 

8  August  of  1993,  what  was  your  next  involvement  or 

9  awareness  with  respect  to  this  investigation? 

10  A      My  memory  is  that  in  probably  September 

1 1  there  were  ~  I  was  being  told  by  Fred  Verinder  that 

12  there  were  other  referrals  that  were  supposed  to  come 

13  from  RTC  regarding  Madison,  but  that  they  weren't 

14  coming  as  quickly  as  they  should,  in  his  opinion,  and 

15  that  he  and  other  people  within  the  criminal  division 

16  were  working  with  Little  Rock  and  RTC  to  try  to  speed 

17  that  up. 

18  And  then  there  was  --  I  was  being  told  that 

19  there  was  going  to  be  an  indictment  on  Hale. 

20  Q      You  got  that  information  from  Verinder? 

21  A      From  Verinder.   Now,  at  about  that  same 

22  time,  you  know,  the  new  director  was  coming  in.    So, 
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1  we  would  have  been  briefing  him  on  what  was  going  on 

2  with  this. 

3  Q      Director  Freeh? 

4  A      Director  Freeh.   I  know  that  one  of  the 

5  things  that  I  set  up  after  he  came  in,  but  I  can't 

6  tell  you  ~  it  was  probably  near  the  end  of  the  month 

7  by  the  time  he  got  around  to  this,  that  we  were 

8  briefing  him  on  different  sections  of  the  criminal 

9  division,  organized  crime,  drugs,  and  we  briefed  him 

10  on  white  collar  crime  I  believe  in  September,  and  he 

1 1  would  have  received  at  least  a  cursory  briefing  on 

12  this  in  September. 

13  Q      Would  that  briefing  have  included  a 

14  reference  to  the  first  referral  and  Hale  and  the 

15  investigation  in  August  of  '93? 

16  A      I  don't  know  whether  it  did  or  not.    I  was 

17  not  there. 

18  Q      Showing  you  what  is  marked  for 

19  identification  as  FBI  number  2298,  these  are  some 

20  notes.   The  word  at  the  top  of  these  notes  is  a  word 

21  titled  "transfer."   There  is  a  title  of  "transfer"  at 

22  the  top  of  the  notes. 

96 

1  Are  these  your  notes  or  do  you  know  whose 

2  notes  they  are? 

3  A      I  don't  know  whose  notes  they  are.   They 

4  are  not  mine. 

5  Q      Have  you  ever  seen  these  notes? 

6  A      Yes,  I  have.   I  saw  them  when  Andrea  showed 

7  me  some  of  the  documents  that  pertained  to  this  last 

8  week  or  two  weeks  ago,  and  that's  the  first  time  I 

9  saw  this. 

10  Q      Going  to  the  middle  of  the  page  where  it 

1 1  says  "according  to  Potts  and  Verinder,  they  both 

12  better  have  their  ducks  in  order,"  do  you  know  what 

13  that  refers  to? 

14  A      I  can't  tell  you  exactly  what  this  ~  this 

1 5  is  hard  for  me  to  read,  and  it  is  ~  so,  I  would  be 

16  guessing.   But  because  it  was  talking  about  being 

17  selected  by  the  Fiske  people  to  go  to  Little  Rock  -- 

18  Q      So,  this  is  post-November  1993? 

19  A      Yes. 

20  Q      I'm  sorry  -  post- January  1994? 

21  A      Yes. 

22  MS.  SIMONTON:    Which  is  also  post-November 
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1  1993. 

2  BY  MR.  GICALE: 

3  Q      Now,  do  you  know  when  you  learned  that  Hale 

4  would  be  indicted?  Do  you  know  what  date  you  learned 

5  that  he  would  be  indicted? 

6  A      I  don't  know. 

7  Q      Do  you  recall  whether  it  was  a  Friday  or  a 

8  Monday? 

9  A      I  do  not. 

10  Q      Earlier  you  testified  that  eventually  you 

1 1  had  some  conversation  with  Mr.  Keeney  from  the 

12  Department  of  Justice.   Would  that  have  been  around 

13  the  time  that  you  found  out  that  Mr.  Hale  was  going 

14  to  be  indicted? 

15  A      Probably.    I  can't  tell  you  whether  it  was 

16  before  or  after,  but  my  concern  ~  1  think  my 

17  conversation  with  Mr.  Keeney  was  a  concern  that  we 

18  needed  to  get  all  these  other  referrals  from  RTC  and 

19  we  needed  ~  I  also  had  discussions  probably  in 

20  October  of  '92  with  Mr.  Keeney  about  - 

21  Q      'October  '92? 

22  A      'October  of  '92  --  no.    '93.    I  said  '92. 


1  I  meant  '93.    In  October  of  '93,  discussions  about 

2  getting  some  kind  of  a  ~  getting  the  issue  regarding 

3  the  proffer  that  Hale's  attorney  was  indicating  he 

4  would  make  resolved,  because  that  was  an  issue 

5  especially  after  his  indictment  that  was  of  primary 

6  interest  to  us,  to  get  some  kind  of  ~  that  whole 

7  issue  of  the  proffer  decided  upon. 

8  Q      Now,  around  the  time  that  Mr.  Hale  was 

9  indicted,  did  you  become  aware  of  some  press 

10  inquiries  with  respect  to  Hale's  pending  indictment? 

1 1  A      Well,  I  became  aware  of  the  fact  that  Hale 

12  was  talking  to  the  press. 

13  Q      How  did  you  become  aware  of  that? 

14  A      I'm  not  sure  other  than,  again,  I  learned 

15  probably  almost  everything  in  this  case  through  Fred 

16  Verinder.   But  he  would  have  told  me  that  there  were 

17  press  accounts  and  that  Hale  was  indicating  that  he 

18  knew  a  lot  of  information  about  the  political  figures 

19  in  Arkansas  and  that  he  was  willing  to  make  this 

20  information  known  to  the  government. 

21  Q      And  that  was  prior  to  his  indictment? 

22  A      I  don't  know.    I  don't  know  whether  that 
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1  was  before  his  indictment  or  after. 

2  Q      Do  you  know  whether  or  not  there  was  a 

3  meeting  at  the  Department  of  Justice  to  discuss  some 

4  of  these  press  inquiries  with  Mr.  Keeney? 

5  A      I  do  not. 

6  Q      Do  you  know  whether  or  not  Mr.  Nathan  fi-om 

7  the  Department  of  Justice  had  received  some  inquiries 

8  from  somebody  in  the  press  with  respect  to  these 

9  allegations? 

10  A      I'm  not  sure.   I  think  I  -  I  received  a 

1 1  phone  call,  and  I  think  it  was  at  home,  on  the 

12  weekend  from  Mr.  Keeney,  and  I  can't  tell  you  whether 

13  it  was  before  or  after  the  indictment,  who  indicated 

14  to  me  that  a  high-level  Department  of  Justice 

15  official  had  received  information  from  someone  who 

16  wanted  to  remain  confidential  about  Hale  and  the  fact 

17  that  Hale  had  information  to  be  passed  along 

18  regarding  some  political  figures  in  Arkansas. 

19  Q      Which  political  figures? 

20  A      I  believe  the  Clintons  were  mentioned. 

21  Q      Anybody  else  that  you  recall? 

22 A      There  were  other  names.   I  can't  remember 
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1  whether  Governor  Tucker's  name  was  mentioned  at  that 

2  point  or  not.    I  just  don't  recall. 

3  Q      Now,  Keeney  called  you  to  inform  you  of 

4  this  or  to  request  something  of  the  department  at 

5  this  point? 

6  A      My  recollection  is  he  called  to  inform  me 

7  of  that. 

8  Q      Did  he  indicate  to  you  that  there  would  be 

9  a  meeting  at  the  Department  of  Justice  on  the 

10  following  Monday  to  discuss  the  information  that  the 

1 1  high-level  official  had  received? 

12  A      I  don't  —  I  remember  that  we  would  have 

13  some  follow-up  the  next  week,  but  I  don't  recall  that 

14  there  was  going  to  be  a  meeting  on  Monday. 

15  Q      Did  he  identify  the  official  at  that  point? 

16  A      No. 

17  Q      What  follow-up  was  discussed  in  this  phone 

18  call? 

19  A      I  don't  ~  just  that  we  would  have  the  FBI 

20  and  Department  of  Justice  get  together  next  week  for 

21  the  follow-up. 

22  Q      And  did  you  participate  in  the  follow-up 
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1  conversations  between  the  FBI  and  the  Department  of 

2  Justice  the  following  week? 

3  A      No,  I  didn't. 

4  Q      Were  you  briefed  on  them? 

5  A      I  probably  was.    I  don't  remember 

6  specifically  what  was  discussed,  though. 

7  Q      I'm  going  to  show  you  what  is  marked  for 

8  identification  as  Exhibit  4660  through  4662.    This  is 

9  a  memorandum  to  the  director  dated  September  21,  1993 

10  from  John  Keeney  regarding  subject  David  Hale  dba 

1 1  Capital  Management. 

12  (Witness  examined  the  document.) 

13  A      Yes. 

14  Q      Are  you  familiar  with  this  memorandum? 

15  A      I  am,  yes. 

16  Q      Did  you  review  this  memorandum  at  the  FBI 

17  around  the  date  of  this  memorandum,  September  21, 

18  1993? 

19  A      I'm  sure  that  I  did,  yes. 

20  Q      And  the  purpose  of  this  memorandum  was  to 

21  summarize  the  status  of  information  from  different 

22  sources  with  respect  to  this  investigation;  correct? 
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1  A      That's  correct. 

2  Q      Now,  did  you  discuss  this  memorandum  with 

3  Mr.  Keeney  during  that  week,  around  September  2 1 , 

4  1993? 

5  A      No.    I  believe  that  1  would  have  given  this 

6  to  Fred  Verinder  and  he  would  have  followed  up. 

7  Q      Did  you  have  any  discussions  with  Verinder 

8  about  the  content  of  the  memorandum? 

9  A      As  I  said,  there  were  continuing 

10  discussions  about  trying  to  nail  down  whether  or  not 

1 1  we  were  going  to  get  a  proffer  from  Hale  or  not. 

12  Q      And  did  Mr.  Verinder  or  someone  else  update 

13  you  as  to  the  plea  discussions  that  were  ongoing  with 

14  Ms.  Casey's  office  in  Little  Rock? 

15  A      With  regard  to  Hale? 

16  Q      Yes. 

17  A      Yes. 

18  Q      Was  there  some  discussion  about  the 

19  position  of  the  FBI  with  respect  to  a  requirement  as 

20  to  what  Hale  would  have  to  plead  to  in  return  for  the 

21  proffer? 

22  A      No.    I  mean,  I  believe  that  there  was  ~  I 
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1  don't  recall  the  FBI,  not  in  Washington,  taking  a 

2  position  with  regard  to  that.   I  do  recall  that  Hale 

3  was  asking,  I  believe,  for  complete  immunity,  if  1 

4  recall  correctly.   We  thought  the  proffer  would  have 

5  to  be  pretty  good  to  go  for  that. 

6  Q      Do  you  recall  any  discussions  in  Washington 

7  about  the  possibility  of  --  strike  that. 

8  Do  you  recall  receiving  any  information 

9  from  anyone  that  the  attorney  for  Mr.  Hale, 

10  Mr.  Coleman,  had  not  expressed  confidence  in  the 

1 1  U.S.  Attorney's  ability  to  address  this  fairly  and 

12  impartially? 

13  A      I  believe  there  were  ~  I  think  there  were 

14  feelings  from  both  sides  that  ~  1  don't  specifically 

15  recall  that  there  was  a  concern  on  the  defense 

16  attorney's  part  that  they  couldn't  address  it 

17  impartially  but  that  they  couldn't  bring  this  thing 

18  to  a  conclusion.   There  was  a  feeling  that  1  was 

19  getting  from  Verinder  that  the  defense  attorneys  were 

20  just  simply  trying  to  delay  it. 

21  Q      Do  you  know  whether  or  not  the  defense 

22  attorney  or  attorneys  were  ever  told  that  they  could 
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1  come  to  the  Department  of  Justice  in  Washington  to 

2  discuss  their  proffer? 

3  A      I  do  not. 

4  Q      Do  you  know  whether  or  not  Mr.  Keeney 

5  indicated  to  Ms.  Casey  that  she  should  recuse  herself 

6  from  this  matter? 

7  A      I  do  not.    I  know  that  in  probably  October 

8  we  learned  that  Ms.  Casey  was  in  fact  considering 

9  recusal  and  that  in  fact  she  had  in  essence  already 

10  had  an  Assistant  United  States  Attorney  handling  most 

1 1  of  the  matters  relating  to  this  case  as  opposed  to 

12  her  handling  it. 

13  Q      Do  you  recall  whether  or  not  your 

14  department  took  a  position  as  to  whether  or  not  she 

15  should  recuse  herself  from  the  matter? 

16  A      I  don't  believe  that  we  did,  no. 

17  Q      Do  you  recall  whether  or  not  Mr.  Irons  at 

18  some  point  in  time  had  briefed  Ms.  Casey  with  respect 

19  to  the  involvement  of  Mr.  Tucker  and  Mr.  Ward  and 

20  Mr.  Smith? 

21  A      No,  I  do  not. 

22  Q      Do  you  know  whether  or  not  Ms.  Casey 
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1  indicated  that  she  would  recuse  herself  on  September 

2  24th,  1993? 

3  A      That  she  would?   My  best  memory  is  that 

4  sometime  after  the  indictment  of  Hale,  probably  in 

5  October  I  learned  that  she  was  considering  recusal. 

6  Q      Do  you  know  why  she  was  considering 

7  recusal? 

8  A      Because  of  her  prior  association  with  some 

9  of  the  people  who  were  involved  in  the  case,  and  I 

10  can't  remember  whether  that  was  Ward  or  Tucker  or 

1 1  both.   I  just  don't  recall. 

12  Q      Do  you  know  whether  or  not  it  was  the 

13  director's  position  that  she  should  recuse  herself 

14  from  this  matter? 

15  A      No,  I  don't.   The  only  thing  I  recall  at 

16  all  in  that  regard  is  an  expression  I  believe  it  was 

1 7  after  the  recusal  had  occurred  that  that  decision 

18  seems  like  it  could  have  been  done  at  an  earlier 

19  stage. 

20  Q      Expression  from  the  director? 

21  A      Yes,  that  the  decision  could  have  been  made 

22  earlier. 
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1  Q      Did  he  indicate  whether  or  not  he  thought 

2  it  affected  the  handling  of  the  case? 

3  A      No.   If  he  had  felt  that,  I  would  have 

4  known  that.   He  didn't  express  it  to  me. 

5  Q      I'm  going  to  show  you  what  is  marked  as  FBI 

6  2082.    This  is  an  E-mail,  I  guess,  from  Kubic  to 

7  Owens,  Kendrick,  Wade  dated  September  26,  1993,  1:23 

8  p.m.,  regarding  the  director's  visit. 

9  Would  this  be  one  of  the  briefings  you  were 

10  referring  to  in  late  September? 

1 1  A      This  is  the  briefing  1  was  referring  to. 

12  It  is  to  Kendrick,  Chuck  Owens,  Ed  Lukinoff  and  Rick 

13  Wade,  who  were  the  unit  chiefs  working  for  Tom  Kubic 

14  within  white  collar  crime  in  Washington. 

15  Q      You  believe  it  was  at  the  briefing 

16  referenced  here  that  this  matter,  Madison,  would  have 

17  come  up? 

18  A      Yes. 

19  Q      September  26th? 

20  A      Yes. 

21  Q      September  26  is  the  date  of  the  E-mail. 

22  A      That  is  a  Sunday. 
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1  Q      Tomorrow  morning  it  says  is  the  meeting 

2  which  would  have  been  September  27,  1993. 

3  A      Right.    I  said  that  first  name  was  Kevin 

4  Kendrick.   It  may  have  been  to  Jane  Erickson.   I'm 

5  not  sure.   That's  an  E-mail  abbreviation  and  I  don't 

6  know  who  got  that. 

7  Q      Do  you  know  whether  or  not  the  U.S. 

8  Attorney  during  that  period  of  time,  late  September, 
October,  was  telling  the  FBI  that  while  she  would 
recuse,  she  was  concerned  about  the  timing  of  the 
recusal? 

A      No,  I  don't. 

Q      Do  you  recall  any  other  involvement  you  may 
have  had  with  respect  to  this  case  in  September  of 
1993? 

A      No,  not  in  September. 

Q      What  about  October? 

A      October  I  believe  would  have  been  the  time 
when  the  other  referrals  came  in.    We  had  nine 
referrals.   We  started  getting  a  pretty  large  volume 
of  documents  from  RTC.    So,  I  would  have  been 
involved  in  discussions  about  getting  the  proper 
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1  resources  to  Little  Rock  to  handle  all  of  that. 

2  Q      Any  further  discussions  with  respect  to  a 

3  proffer  from  Mr.  Hale? 

4  A      I  think  that  continued.   I  think  the 

5  discussions  regarding  the  proffer  and  resources  were 

6  the  two  major  discussions  that  occurred  from  October 

7  through  December. 

8  Q      What  discussions  do  you  recall  occurring 
with  respect  to  the  proffer? 

A      Just  --  the  discussions  I  would  have  had 
would  have  been  very  basic  ones  with  Verinder  where  I 
would  ask  whether  or  not  any  progress  had  been  made 
and  he  would  tell  me  no.    There  were  some  update 
notes  that  we  did  to  the  director,  two  or  three 
update  notes  that  we  would  have  done  to  the  director 
regarding  the  case. 

Q      The  status  of  the  overall  investigation? 
When  you  say  "the  case,"  are  you  referring  to  Hale 
and  Madison  at  this  point? 

A      That's  right. 

Q      When  the  referrals  came  in  in  October,  the 
second  set  of  referrals,  would  you  have  received  a 
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1  copy  of  those  referrals? 

2  A      No,  I  probably  would  not  have. 

3  Q      Did  you  receive  a  copy? 

4  A      I  don't  recall  that  I  did. 

5  Q      Did  anybody  discuss  the  content  of  those 

6  referrals  with  you? 

7  A      I  think  we  summarized  those  in  a  note  for 

8  the  director,  I  mean  a  summary  of  about  two  or  three 

9  sentences  on  each  referral,  which  would  just  have 

10  indicated  who  the  primary  subjects  were  in  each  of 

1 1  the  referrals. 

12  Q      Do  you  know  who  prepared  that? 

13  A      It  would  have  been  prepared  out  of  the 

14  white  collar  crime  section. 

15  Q      In  Washington? 

16  A      In  Washington,  yes. 

17  Q      Now,  at  that  point  in  time,  who  were  you 

1 8  reporting  to? 

19  A      More  directly  to  Floyd  Clark,  but  I  believe 

20  that  Doug  Gow  was  still  there.   But  I  would  have  had 

21  more  direct  conversations  with  Floyd  Clark  at  that 

22  point.    But  Doug  Gow  was  still  kept  in  the  loop. 
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1  Q      With  respect  to  resources  and  the  proffer 

2  and  the  information  from  the  press,  would  you  have 

3  been  briefing  Gow  and/or  Clark? 

4  A      And  the  director. 

5  Q      And  the  director  during  this  time  period? 

6  A      Yes. 

7  Q      And  with  respect  to  the  content  of  the 

8  referrals,  would  you  have  been  notifying  the  same 

9  people? 

1 0  A      Yes.   A  note  to  the  director  regarding  this 

1 1  would  have  gone  through  Gow  and  Clark  to  the 

12  director. 

13  MR.  GICALE:    Off  the  record. 

14  (Discussion  off  the  record.) 

15  BY  MR.  GICALE: 

16  Q      Mr.  Potts,  you  have  indicated  you  recall 

1 7  seeing  two  notes  to  the  director.   When  would  those 

1 8  have  been? 

19  A      In  October  and  November.   One  in  October 

20  and  one  in  November. 

21  Q      And  those  notes  would  have  summarized  the 

22  status  of  the  investigation  at  that  point  in  time? 
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1  A      That's  correct,  in  a  very  short,  basic  way, 

2  just  generally  what  the  status  was. 

3  Q      Did  you  have  any  other  involvement  with 

4  respect  to  this  case  in  October  1993? 

5  A      No,  I  didn't. 

6  Q      Did  you  have  any  conversations  with 

7  Mr.  Keeney  at  the  Department  of  Justice  in  October 

8  1993? 
A      No.    I  believe  in  late  October  we  had  a 

request  that  did  not  —  I'm  not  sure  who  it  came  to. 
It  would  have  come  probably  to  Fred  Verinder  for  us 
to  do  an  update,  just  a  letter  to  him,  to  Jack 
Keeney,  summarizing  the  status  of  the  investigation. 

Q      Would  that  be  the  extent  of  the  contact 
with  Keeney  during  that  time  period? 

A      That's  correct. 

Q      Did  you  have  any  meetings  at  the  Department 
of  Justice  with  respect  to  this? 

A      No. 

Q      Were  you  aware  of  any  meetings? 

A      No.    I'm  not  specifically  aware  of  any 

meetings,  no. 
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1  Q      Did  you  have  any  conversations  with  the 

2  U.S.  Attorney  out  in  Little  Rock  at  that  point? 

3  A      Never,  no. 

4  Q      Paula  Casey? 

5  A      No. 

6  Q      Her  first  assistant,  Mr.  Johnson? 

7  A      No. 

8  Q      Do  you  recall  a  point  in  time  in  October 
1993  when  the  U.S.  Attorney  declined  the  first 
referral? 

A      No.    I  was  not  aware  of  that,  that  that 
letter  had  been  sent. 

Q      Did  you  subsequently  become  aware  that  a 
letter  had  been  sent? 

A      I  did  become  subsequently  aware  of  it  and  I 
cannot  tell  you  when  that  was.    I  have  a  difficult 
time  placing  it  at  all.    I  don't  believe  it  was  in 
close  time  period  to  the  declination  itself. 

Q      Did  you  see  the  letter  of  declination? 

A      I  don't  believe  that  I  did,  no. 

Q      Did  the  FBI  agents  ~  I'm  going  to  show  you 
what  is  marked  for  identification  as  Exhibit 
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1  Number  1006,  a  letter  dated  October  27,  1993  to  Jean 

2  Lewis  from  Paula  Casey  regarding  criminal  referral 

3  C0004. 

4  Did  you  receive  a  copy  of  this  letter? 

5  A      Not  that  1  recall,  no. 

6  Q      Do  you  recall  any  agents  or  any  supervisors 

7  in  Washington  telling  you  that  Paula  Casey  had 

8  contacted  the  FBI  office  in  Little  Rock  to  discuss 

9  whether  or  not  this  letter  should  be  sent  prior  to  it 

10  being  sent  out? 

11  A      No. 

12  Q      Do  you  recall  any  other  involvement  between 

13  the  end  of  ~  between  October  and  the  time  that 

14  Ms.  Casey  recused  herself  on  November  5th? 

15  A      No,  I  don't  recall  any. 

16  MR.  GICALE:   I  believe  I  have  nothing 

17  further  at  this  point.    It  is  now  noon.   Can  we  just 

18  break  for  a  minute? 

19  MR.  COLE:    Sure. 

20  (Recess.) 

21  EXAMINATION 

22 BY  MR.  DINH: 
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1  Q      I  just  have  a  couple  more  questions  to 

2  clarify  in  my  mind  the  chronology  you  have  laid  out 

3  for  Mr.  Gicale.   Before  I  do  that,  I  would  like  to 

4  note  our  apology  for  the  fact  that  Mr.  Gicale  had  to 

5  leave.  As  you  may  know,  Mr.  Gicale  is  involved  in 

6  the  other  deposition  that  Mr.  Cole  also  had  to 

7  participate  in,  and  around  this  time  of  year, 

8  especially  with  hearings  going  on,  our  staffing 

9  becomes  a  little  bit  hectic. 

10  I  am  Viet  Dinh.    I  am  with  the  Majority 

1 1  staff. 

12  Going  back  to  your  first  knowledge  of  the 

13  FBI  investigation  of  David  Hale  and  Capital 

14  Management,  you  testified  earlier  that  you  first 

15  became  aware  of  that  investigation  sometime  in  July 

16  or  August  of  1993. 

17  A      That's  the  best  recollection  that  I  have, 

18  yes. 

19  Q      You  also  testified  to  the  fact  that  you 

20  became  aware  of  a  raid,  of  an  FBI  raid  of  Capital 

21  Management  or  David  Hale's  offices. 

22  A      The  execution  of  a  search  warrant,  yes. 
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1  Q      Do  you  know  whether  you  came  to  know  about 

2  the  investigation  prior  to  the  execution  of  the 

3  search  warrant? 

4  A      I  can't  tell  you.    I  don't  believe  so.   The 

5  best  recollection  I  have  is  it  would  have  been  around 

6  the  time  of  the  execution  of  the  search  warrant. 

7  Q      You  were  briefed  about  the  execution  of  the 

8  search  warrant  and  also  the  pending  investigation? 
A      That's  correct. 
Q      Between  that  briefing  and  when  you 

subsequently  came  to  have  discussions  that  you 
testified  earlier  to  with  respect  to  the  grand  jury 
indictment  of  Mr.  Hale,  did  you  have  any  other 
discussions  about  the  case? 

A      Between  execution  of  the  search  warrant  and 
the  indictment? 
Q      Right. 
A      I  think  we  covered  several  of  those. 

MR.  SGRO:    Do  you  mean  in  addition  to  what 
he  has  already  testified  to? 
MR.  DINH:    Yes. 

THE  WITNESS:    I  can't  recall  anything  other 
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1  than  what  we  already  talked  about. 

2  BY  MR.  DINH: 

3  Q      Did  there  come  a  time  in  October  or 

4  November  of  1993  that  you  became  aware  of  any  FBI 

5  investigation  or  questions  about  any  transfer  of 

6  documents  from  the  SBA  to  the  White  House? 

7  A      Yes. 

8  Q      How  did  you  come  to  have  that  knowledge? 
A      I  would  have  been  advised,  again  probably 

by  Fred  Verinder,  that  there  had  been  a  report 
prepared  by  the  SBA  about  Madison.    I  am  a  little 
confused  in  my  recollection  as  to  whether  this  was  a 
report  prepared  as  a  part  of  the  SBA  investigation  or 
whether  this  was  a  report  prepared  at  the  request  of 
Congress  by  SBA. 

Nevertheless,  it  was  a  report  about  Madison 
which  had  been  ~ 

MR.  SCHAUER:    I  want  to  clarify  for  the 
record,  Madison  or  Capital  Management? 

MR.  DINH:    Or  both. 

THE  WITNESS:    I  guess  I  don't  remember. 
I'm  sorry. 
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1  I  think  it  was  Capital  Management  as 

2  opposed  to  Madison,  but  that  memory  is  pretty  bad,  I 

3  can  tell  you. 

4  And  that  an  individual  at  the  SBA  had  been 

5  contacted  by  an  individual  at  the  White  House  and  had 

6  been  asked  for  a  copy  of  that  report  which  had  been 

7  provided. 

8  BY  MR.  DINH: 

9  Q      Do  you  know  at  approximately  what  time 

10  frame  Mr.  Verinder  gave  you  this  briefing?  Was  it 

1 1  contemporaneous  to  when  he  found  out  about  the 

12  transcript? 

13  A      I  believe  that  it  was,  yes,  because  he  had 

14  told  me  that  there  had  been  discussions  at  the 

15  Department  of  Justice  about  individuals  who  needed  to 

16  be  interviewed  regarding  the  transfer  of  this  report 

17  from  SBA  to  the  White  House. 

18  Q      Did  he  identify  who  the  individuals  were? 

19  A      He  did. 

20  Q      Can  you  ~  do  you  recall  who  they  were? 

21  A      I  think  Mr.  Eggleston,  Mr.  Lindsey, 

22  Mr.  Kennedy  and  Mr.  Nussbaum  were  the  individuals  in 
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1  particular.   In  fact,  they  sent  me  a  note  ~ 

2  Q      They? 

3  A      Fred  Verinder  sent  me  a  note  requesting 

4  authority  to  interview  those  individuals  at  the  White 

5  House  concerning  this  SBA  report  and  indicated  1 

6  believe  that  Phil  Heymann,  who  was  the  Deputy 

7  Attorney  General,  had  actually  approved  these 

8  interviews  at  the  Department  of  Justice. 

9  Q      Why  did  Mr.  Verinder  need  to  send  you  a 

10  note  to  request  these  interviews?  Was  it  the  normal 

1 1  course  of  procedure? 

12  A      That's  normal  procedure  for  an  interview  of 

13  someone  in  a  high-level  position  within  the 

14  government. 

15  Q      But  at  the  time  you  received  this  note,  you 

16  had  knowledge  that  Mr.  Heymann  had  already  approved 

17  these  interviews? 

18  A      1  think  they  told  me  in  a  note  that  he  had 

19  already  approved  it,  that  Verinder  told  me  in  a  note 

20  that  it  had  already  been  approved. 

21  Q      Did  you  approve  these  interviews? 

22  A      Yes,  I  did. 
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1  Q      Did  these  interviews  indeed  take  place? 

2  A      Some  of  them  did.    I'm  not  sure  that  all  of 

3  them  did. 

4  Q      Did  Mr.  Verinder  or  another  individual 

5  brief  you  on  the  results  of  these  interviews? 

6  A      I  know  that  a  report  was  prepared  on  that, 

7  but  I  don't  recall  being  specifically  briefed  with 

8  regard  to  the  resuUs. 
The  only  action  that  I  know  that  Fred 

Verinder  advised  me  that  they  had  talked  to  the 
Department  of  Justice  and  that  efforts  were  being 
made  to  get  the  report  back  from  the  White  House. 

Q      To  get  the  report  that  was  sent  over  to  the 
White  House  from  SBA? 

A      That's  right.    To  get  that  back,  number 
one,  and  number  two,  to  have  discussions  with  the  SBA 
to  tell  them  that  these  types  of  reports  should  not 
be  disseminated  without  discussion  with  the 
Department  of  Justice  or  the  FBI. 

Q      Did  you  know  if  there  were  any  attachments 
to  the  report? 

A      No. 
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1  Q      So  you  did  not  know  if  any  attachments  were 

2  transferred  to  the  White  House? 

3  A      No,  I  did  not. 

4  Q      The  discussions  with  the  SBA  with  respect 

5  to  the  transfer  of  this  report,  can  you  explain  why 

6  those  discussions  were  needed;  that  is,  why  should 

7  this  information  not  be  shared  with  the  White  House? 

8  A      We  wanted  to  make  sure  that  ~  we  had  an 
ongoing  criminal  investigation.   We  wanted  to  make 
sure  that  there  was  no  information  being  disseminated 
regarding  a  pending  investigation  which  could  in  any 
way  affect  that  investigation. 

Q      You  stated  you  wanted  to  prevent  the 
information  from  being  disseminated  in  any  way  which 
could  affect  the  investigation.   How  would  the 
transfer  of  documents  to  the  White  House  affect  the 
investigation? 

A      It  may  not,  but  during  a  criminal 
investigation,  you  don't  disseminate  any  information 
about  the  investigation  itself. 

Q      You  noted  that  this  report  may  have  been 
prepared  at  the  request  of  Congress.   Would  such 
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1  dissemination  of  information  or  the  preparation  of 

2  this  report  to  Congress  have  been  an  improper 

3  dissemination  of  information  regarding  the 

4  investigation? 

5  A      It  may  have  been  one  that  we  would  also 

6  have  been  concerned  about  if  it  affected  the  ongoing 

7  investigation  itself,  yes. 

8  Q      And  to  your  knowledge,  do  you  know  if  these 

9  discussions  with  the  SBA  took  place? 

10  A      I  believe  that  they  did.    I  feel  confident 

1 1  that  they  did,  but  I'm  not  sure  who  did  it. 

12  Q      Other  than  this  transfer  of  documents  to 

13  the  White  House  and  their  subsequent  retrieval,  do 

14  you  have  any  knowledge  of  any  other  contacts  or 

15  briefings  or  transfer  of  documents  between  the  SBA 

16  and  the  White  House? 

17  A      No,  I  do  not. 

18  Q      You  have  not  heard  of  any  allegations  about 

19  or  investigations  into  any  contact  Mr.  Erskine  Bowles 

20  may  have  had  with  the  White  House? 

21  A      I  don't  recall  that,  no. 

22 Q      Do  you  have  a  recollection  as  to  who  the 
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1  individual  was  at  the  SBA  who  initially  received  the 

2  request  from  the  White  House? 

3  A      I'm  sorry.    I  don't  remember  the  name. 

4  Q      Or  the  individual  from  the  White  House  who 

5  made  the  request  to  the  SBA? 

6  A      I  believe  it  was  Mr.  Eggleston,  but  I'm  not 

7  completely  confident  on  that. 

8  Q      Moving  on  now  with  respect  to  the 

9  additional  referrals,  the  second  set  of  referrals  to 

10  which  you  testified  to  earlier,  you  had  mentioned 

1 1  during  your  answer  to  one  of  Mr.  Gicale's  questions 

12  that  there  were  discussions  that  you  became  aware  of 

13  sometime  in  September  and  October  of  1993  regarding  a 

14  delay  in  the  referrals  that  were  coming. 

1 5  A      Yes.    We  had  been  told  that  there  were 

16  additional  referrals  coming,  and  we  had  anticipated 

17  that  that  would  happen  a  lot  faster  than  when  it 

18  did. 

19  Q      Do  you  know  who  told  you  or  a 

20  representative  of  the  FBI  that  the  referrals  were 

21  coming? 

22  A      I'm  sure  it  would  have  been  Fred  Verinder 
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1  who  told  me. 

2  Q      Do  you  know  who  he  got  this  information 

3  from? 

4  A      I  do  not. 

5  Q      Did  he  talk  to  you  regarding  what  was  the 

6  cause  of  the  delay  in  the  referrals? 

7  A      No. 

8  Q      Did  you  subsequently  have  any  knowledge 

9  with  respect  to  the  cause  of  those  delays? 

10  A      No,  because  I  believe  in  October  we  were 

1 1  able  to  ~  let  me  go  back.   I  do  remember  that  there 

12  were  some  discussions  about  some  resource  problems 

13  that  RTC  had  at  that  time  in  terms  of  being  able  to 

14  get  the  referrals  out  as  fast  as  they  wanted  to,  but 

15  that's  the  only  discussion  I  remember,  and  I  am  not 

16  sure  how  solid  that  is. 

17  Q      Specifically,  do  you  recall  what  the 

18  resource  problems  were  or  where — 

19  A      Not  enough. 

20  Q      ~  or  where  within  the  RTC  there  were  these 

21  resource  problems? 

22  A      At  Kansas  City,  I  think. 
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1  Q      But  nothing  substantively  within  the 

2  divisions  within  Kansas  City? 

3  A      No. 

4  Q      Did  you  have  any  discussions  with 

5  Mr.  Verinder  regarding  any  problems  the  FBI  or  the 

6  Department  of  Justice  may  have  been  having  with 

7  respect  to  the  production  of  any  documents  from  the 

8  RTC  to  the  FBI  or  the  U.S.  Attorney's  Office  with 

9  respect  to  Madison  Guaranty? 

10  A      Again,  I  think  it  was  that  there  were  some 

1 1  discussions  about  that,  yes.    I  don't  recall  the 

12  specifics  or  when  that  occurred. 

13  I  know  that  there  came  a  time  ~  I'm  unable 

14  to  place  the  time  ~  October-November  time  frame  when 

15  there  was  a  meeting  that  occurred,  and  I  think  it 

16  occurred  in  Kansas  City  with  FBI  personnel  from 

17  Little  Rock  and  maybe  Department  of  Justice 

18  attorneys,  in  which  they  sat  down  with  RTC  and 

19  discussed  production  of  documents  and  how  it  would 

20  occur.   It  was  a  very  favorable  —  it  worked  out  very 

21  favorably  in  terms  of  getting  that  done. 

22  Q      Do  you  know  what  prompted  this  meeting? 
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1  A      I  think  it  was  just  simply  a  desire  for  us 

2  to  find  out  what  kind  of  volume  we  were  talking  about 

3  and  when  they  were  going  to  come,  for  planning 

4  purposes,  and  so  that  we  could  get  on  with  making 

5  sure  that  we  got  resources  to  Little  Rock  to  handle 

6  it. 

7  Q      This  was  subsequent  to  the  receipt  of  the 

8  second  set  of  referrals,  I  take  it? 

9  A      I  would  assume  so,  yes. 

10  Q      Prior  to  this  meeting  at  which  you  said  the 

1 1  favorable  resolution  was  achieved,  did  you  become 

12  aware  of  any  complaints  that  the  FBI  may  have  had 

13  with  respect  to  the  speed  or  volume  of  production 

14  that  the  RTC  was  making  in  response  to  any  subpoenas 

1 5  or  requests? 

16  A      No. 

17  Q      One  more  thing  about  this  period.    You  may 

18  have  testified  to  it,  and  1  just  want  to  make  it 

19  clear.   How  did  you  come  to  find  out  about  the 

20  October  1 1th  declination  letter  from  Paula  Casey  to 

21  Jean  Lewis? 

22 A      I  can't  recall. 
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1  Q      Now,  in  your  position,  you  were  responsible 

2  at  least  in  a  management  role  for  all  the  criminal 

3  investigations  with  respect  to  ~  that  the  FBI  was 

4  conducting? 

5  A      That's  correct. 

6  Q      At  around  this  time  ~  of  course,  July 

7  20th,  1993  was  about  the  time  that  Mr.  Foster  passed 

8  away. 

9  A      Right. 

10  Q      Did  you  come  to  have  any  knowledge  of  any 

1 1  investigation  or  participation  in  any  investigation 

12  that  the  FBI  was  conducting? 

13  A      Yes. 

14  Q      Was  it  a  separate  set  of  investigators  who 

15  were  conducting  those  investigations? 

16  A      Yes,  as  far  as  I  know,  they  were. 

17  Q      Was  there  any  discussions  within  the  FBI 

18  that  you  were  aware  of  with  respect  to  the 

19  coordination  of  these  investigations,  these  separate 

20  investigations  all  relating  to  the  events  relating  to 

21  Madison  Guaranty  or  the  White  House  or  officials? 

22  A      No. 
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1  MR.  DINH:    I  have  nothing  further. 

2  EXAMINATION 

3  BY  MR.  SCHAUER: 

4  Q      Mr.  Potts,  it  is  not  my  intent  to  go  over 

5  anything  you  testified  to  earlier.   I  am  going  to 

6  just  focus  on  this  later  period  and  I  just  want  to 

7  follow-up  in  a  few  areas.   It  may  be  the  fact  that  I 

8  will  have  to  go  over  a  few  things  that  you  did 

9  testify  about,  but  I  will  try  and  be  brief 

10  You  testified  earlier  that,  if  this 

1 1  characterization  is  fair,  that  you  refocused  on 

12  Madison-related  issues  in  May  1993  when  you  learned 

13  of  the  Hale  investigation,  the  investigation  into 

14  David  Hale  and  Capital  Management;  is  that  correct? 

15  A      That's  correct.   I  mean,  I  became  aware 

16  that  we  were  conducting  an  investigation,  1  believe 

17  an  SB  A  referral  that  initiated  that  investigation, 

18  and  I  became  aware  that  we  were  doing  that,  executing 

19  a  search  warrant,  and  that  Hale  was  in  some  way 

20  associated  with  the  McDougals. 

21  Q      That's  what  I  wanted  to  focus  in  on.    You 

22  testified  that  someone  told  you  that  Hale  was 
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1  associated  with  Mr.  McDougal.   Do  you  recall  who  told 

2  you  that? 

3  A      I  don't.    I  mean,  I  believe  it  would  have 

4  obviously  been  somebody  at  FBI  headquarters.   It 

5  would  have  been  Tom  Kubic  or  Fred  Verinder  or 

6  someone. 

7  Q      Did  you  have  an  understanding  either  from 

8  Mr.  Kubic  or  Mr.  Verinder  that  Mr.  McDougal  was  also 
a  focus  of  this  SBA  investigation? 

A      No. 

Q      The  connection  in  your  mind  was  that  you 
had  heard  they  were  associates? 

A      Right. 

Q      Did  there  come  a  point  where  you  made  a 
closer  connection  between  Mr.  McDougal  and  Mr.  Hale? 

A      When  they  opened  up  the  bank  fraud  case, 
which  I  think  was  shortly  after  that,  August  or 
September.   When  they  opened  the  bank  fraud  case,  I 
think  McDougal  and  Hale  were  both  subjects  in  that. 

Q  Were  you  aware  at  the  time  of  any  other 
investigations  that  involved  David  Hale  or  Capital 
Management? 
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1  A      No. 

2  Q      Regarding  Ms.  Casey's  recusal,  you 

3  testified  earlier  that  you  had  heard  that  the 

4  director  had  expressed  his  opinion  that  the  recusal 

5  could  have  happened  at  an  earlier  date;  is  that 

6  correct? 

7  A      I  don't  know  that  he  said  the  recusal.   I 

8  do  recall  him  making  a  statement  that  the  decision 

9  could  have  been  made  sooner. 

10  Q      And  by  that,  you  understood  the  director  to 

1 1  mean  Casey's  decision  that  she  would  recuse? 

12  A      Right. 

13  Q      But  you  didn't  understand  it  to  mean  the 

14  announcement  of  Casey's  recusal? 

15  A      No,  just  that  the  decision  to  recuse  could 

16  have  been  made  earlier. 

17  Q      And  I  think  you  testified  earlier  that  the 

1 8  director  did  not  express  an  opinion  that  that 

19  decision  being  made  later  affected  the 

20  investigation. 

21  A      No.    It  was  pretty  much  just  a  side  comment 

22  by  him  that  that  decision  could  have  been  made 
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1  earlier  but  no  indication  that  it  affected  the 

2  investigation. 

3  Q      Did  anyone  ever  express  to  you  the  opinion 

4  that  the  decision  on  the  recusal  affected  the 

5  investigation  in  any  substantial  way? 

6  A      No. 

7  Q      In  any  way  whatsoever? 

8  A      No. 

9  Q      Did  you  have  that  opinion? 

10  A      No. 

1 1  Q      Did  anyone  express  to  you  the  idea  that  if 

12  Ms.  Casey  recused  earlier,  it  would  have  set  a 

13  precedent  by  which  people  who  were  accused  or 

14  people  ~  let  me  withdraw  that  question. 

1 5  Did  anyone  express  the  view  that  if 

16  Ms.  Casey  had  recused  earlier,  it  would  have  set  a 

17  bad  precedent  for  the  Little  Rock  United  States 

18  Attorney's  office  because  in  any  major  case  down 

19  there,  it  would  invite  allegations  by  the  person 

20  being  investigated  that  they  had  knowledge  of 

21  wrongdoings? 

22  A      I  never  heard  that  before. 
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1  Q      Turning  now  to  the  matter  of  the  transfer 

2  of  documents  from  the  SBA  to  the  White  House.   When 

3  you  were  given  names  of  individuals  that  Mr.  Verinder 

4  had  requested  the  authority  to  interview,  did  you 

5  have  a  specific  understanding  of  why  those 

6  individuals  were  named? 

7  A      1  believe  it  was  because  it  was  general 

8  counsel's  --  White  House  counsel's  office  that  needed 

9  to  be  talked  to,  just  to  determine  what  the  purpose 
was  of  obtaining  the  documents.   I  believe  that  most 

1 1  all  of  those  people  are  associated  with  the  White 

12  House  counsel's  office. 

13  Q      So,  it  was  not  your  understanding  at  that 

14  point  that  the  individuals  were  selected  because  of 

15  actual  knowledge  of  the  events  or  actual  involvement 

16  in  the  events? 

17  A      I  believe  that  they  were  selected  because 

18  they  may  have  knowledge  but  not  that  they  definitely 

19  did. 

20  Q      Just  to  be  clear,  one  of  those  individuals 

21  may  have  been  on  the  list  but  ultimately  turned  out 

22  not  to  have  knowledge  or  involvement? 
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1  A      That's  correct. 

2  Q      When  you  testified  earlier  about  the 

3  concern  that  you  and  the  Department  of  Justice  had  in 

4  the  transfer  of  documents  from  the  SBA  to  the  White 

5  House,  you  mentioned  that  the  concern  was  a  general 

6  concern  about  impeding  an  ongoing  criminal 

7  investigation. 

8  Did  you  ever  come  to  learn  that  any 
documents  in  the  transfer  ultimately  impeded  in  any 
way  the  criminal  investigation  that  was  ongoing? 

A      No,  I  did  not. 

Q      Did  you  or  anyone  else  in  the  Department  of 
Justice,  including  the  FBI,  have  a  specific  concern 
about  the  White  House  having  these  documents  that  was 
independent  of  the  concern  about  impeding  the 
investigation? 

A      That's  a  difficult  question  to  answer. 
First  of  all,  I  don't  know  about  anyone  else  in  the 
FBI.    I  believe  that  Fred  Verinder,  when  he  and  I 
discussed  it,  our  concern  was  that  I  didn't  know  what 
was  in  the  documents,  that  we  did  have  an  ongoing 
criminal  investigation  and  it  was  very  inappropriate 
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1  for  SBA  to  disseminate  anything  without  dealing  with 

2  us  and  the  Department  of  Justice. 

3  Q      So,  it  was  your  position  that  SBA  providing 

4  the  report  to  Congress,  from  which  it  was  originally 

5  requested,  raised  the  same  exact  concerns  as  the 

6  request  for  documents? 

7  A      Absolutely.    I  believe  it  would  have  been 

8  inappropriate  for  them  to  do  that,  frankly,  without 

9  allowing  the  prosecutors  in  the  case,  investigators 

10  in  the  case  to  look  at  it  and  see  if  such 

1 1  dissemination  would  affect  the  case  and  if  there 

12  needed  to  be  some  caveats  placed  on  the  dissemination 

13  of  the  report  to  Congress. 

14  Q      Just  one  further  question.   Regarding  the 

15  meeting  in  Kansas  City  about  which  you  testified  in 

16  which  FBI  agents  ~  and  1  think  you  testified  that 

17  United  States  Attorneys  attended  this  meeting  in 

18  Kansas  City. 

19  A      I  think  I  said  DOJ  attorneys.   1  believe  it 

20  was  DOJ. 

21  Q      That's  my  question,  just  to  pin  down  the 

22  timing  a  bit. 
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1  Was  it  people  from  Mr.  Mackay's  team  or  was 

2  it  people  from  the  Little  Rock  United  States 

3  Attorney's  office? 

4  A      I  believe  it  was  Mr.  Mackay's  team. 

5  MR.  SCHAUER:   That's  all  1  have. 

6  EXAMINATION 

7  BY  MR.  DINH: 

8  Q      I  just  have  a  couple  of  quick  questions. 

9  By  November  1993,  when  the  transfer  of 

10  documents  to  the  White  House  ~  you  came  to  find  out 

1 1  about  the  transfer  of  documents  to  the  White  House, 

12  you  testified  that  you  were  aware  from  prior 

1 3  conversations  or  briefings  by  Mr.  Verinder  that  the 

14  Clintons  were  potential  witnesses  at  least  with 

1 5  respect  to  the  Hale  case? 

16  A      Correct,  with  regard  to  the  first 

17  referral. 

18  Q      With  respect  to  the  first  referral. 

19  A      Right. 

20  Q      What  about  --  by  the  "first  referral,"  you 

21  mean  C0004? 

22  A      That's  correct. 
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1  Q      What  about  the  referral  with  respect  to  the 

2  SBA  allegations  against  Capital  Management? 

3  A      I  don't  know  whether  I  knew  that  the 

4  Clintons  were  potential  witnesses  there  or  not. 

5  Q      Right.    But  you  testified  earlier  to 

6  knowledge  that  Mr.  Hale  had  made  allegations  with 

7  respect  to  politicians  in  Arkansas? 

8  A      That's  correct. 
Q      And  -- 
A      Well,  he  was  indicating  that  he  had 

information  that  he  wanted  to  share. 

Q      And  this  was  -  you  came  to  this  knowledge 
as  part  of  the  proffer  discussions  with  respect  to 
the  U.S.  Attorney's  Office  in  Little  Rock? 

A      Sort  of,  that  and  the  media  accounts  where 
Mr.  Hale  was  talking  to  the  press  and  handing  it 
out. 

Q      So,  you  had  knowledge  that  the  Clintons 
maybe,  at  least  were  alleged  to  have  been  implicated 
by  Mr.  Hale's  information? 

A      Yes.   I  wasn't  sure  in  what. 

Q      Does  that  raise  a  particular  concern  in 
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1  your  mind  with  respect  to  the  transfer  of  documents 

2  to  the  White  House? 

3  A      Yes.    I  do  think  that  that  certainly  makes 

4  the  transfer  of  documents  even  more  sensitive  and 

5  something  that  the  White  House  would  not  have  wanted 

6  to  have. 

7  Q      I  just  want  to  differentiate  the 

8  dissemination  of  information  to  the  Congress  as 
opposed  to  dissemination  of  information  to  the  White 
House.   Any  dissemination  of  information  you  may  have 
a  basis  to  object  to. 

A      Right. 

Q      But  with  respect  to  dissemination  of 
information  to  the  White  House,  you  had  particular 
sensitivity  to  that  particular  transfer? 

A      Yes,  and  I  believe  Congress  did,  too. 

Q      You  testified  earlier  that  you  talked  with 
Mr.  Jim  Hamilton  during  the  transition. 

A      Right. 

Q      Do  you  know  what  his  position  or  unofficial 
position  during  the  transition  was? 

A      As  far  as  I  knew,  he  was  the  head  of  the 
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1  transition  team  for  the  administration,  the  new 

2  administration. 

3  Q      And  did  you  subsequently  have  any  more 

4  dealings  with  Mr.  Hamilton  with  respect  to  the 

5  Whitewater  case  or  Madison  Guaranty  case? 

6  A      I  don't  recall  any  dealings  with  him  on 

7  Madison  and  Whitewater  at  all,  just  with  regard  to 

8  transition. 

9  Q      Did  you  have  any  conversations  with  Webster 

10  Hubbell  regarding  Madison  Guaranty  or  Capital 

1 1  Management? 

12  A      No.    I  don't  recall  having  any  with  him. 

13  Q      I'm  going  to  show  you  an  exhibit  Bates 

14  stamped  GRO  001706.    It  is  a  photocopy  of 

15  Mr.  Hubbell's  message  slips  dated  2/10. 

16  A      Yes. 

17  (Witness  examined  the  document.) 

18  MR.  SGRO:    Any  year  on  that? 

19  BY  MR.  DINH: 

20  Q      Can  you  read  the  substance  of  that  message 

21  for  me? 

22 A      This  is  2/10,  5:47  p.m.  from  Director 
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1  Sessions.   It  says  the  contact  person  you  are  looking 

2  for  is  Larry  Potts.    He  can  be  reached  at  324-4260. 

3  This  is  regarding  a  need  you  spoke  to  him  about 

4  earlier." 

5  Q      Do  you  recall  talking  to  Mr.  Hubbell  at 

6  around  this  time? 

7  A      No,  I  don't.   I  don't  have  any  idea  what 

8  that  was  about. 

9  Q      You  don't  recall  if  he  called  you  or  not? 

10  A      No. 

11  Q      Do  you  recall  any  discussions  with 

12  Mr.  Nussbaum  at  the  White  House  regarding  Whitewater, 

1 3  Madison  or  any  of  the  matters  that  we  have  been 

14  discussing  today? 

15  A      I  don't  recall  having  ever  spoken  to 

16  Mr.  Nussbaum  about  anything. 

17  Q      I'm  going  to  show  you  exhibit  FBI  3436.    It 

18  is  a  page  from  an  unidentified  person's  schedule 

19  book,  it  looks  like. 

20  (Witness  examined  the  document.) 

21  BY  MR.  DINH: 

22  Q      It  is  a  daily  calendar  for  Wednesday, 
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1  November  24,  1993.    Can  you  read  the  9:00  a.m.? 

2  A      "Accompany  Director  and  Potts  to  meeting 

3  with  Commissioner  Weiss,  Customs." 

4  Q      Do  you  recall  such  a  meeting  with  the 

5  director  and  Commissioner  Weiss?  This  is  dated 

6  November  24,  1993. 

7  A      I  do  recall  a  meeting  with  Commissioner 

8  Weiss.   Whether  or  not  it  was  this  date  or  not,  I 

9  don't  know.    I  remember  going  with  the  director  to 

10  Commissioner  Weiss's  office  and  meeting  with  him. 

11  Q      Do  you  recall  what  the  general  substance  of 

12  the  meeting  was  about? 

13  A      Cooperation  between  FBI  and  Customs,  Title 

14  XXI  authority  for  Customs.    That  was  the  primary 

15  focus,  as  I  recall.  Again,  I  can't  tell  you  --  this 

16  particular  meeting  I  can't  tell  you  that  that's  what 

17  that  one  was  about. 

18  Q      Do  you  remember  having  any  discussions  with 

19  Commissioner  Weiss  regarding  anything  called  the  Blue 

20  Coal  case? 

21  MS.  SIMONTON:    Can  I  have  a  minute  with 

22  him? 
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1  (Counsel  conferred  with  the  witness.) 

2  THE  WITNESS:    I'm  sorry.    I  don't  know  what 

3  that  is. 

4  MR.  DINH:    I  have  nothing  further. 

5  EXAMINATION 

6  BY  MR.  SCHAUER: 

7  Q      I  have  one  more  question. 

8  You  testified  earlier  about  your  ongoing 

9  knowledge  of  the  status  of  plea  negotiations  with 

10  Mr.  Coleman  and  the  Little  Rock  United  States 

1 1  Attorney's  office. 

12  A      Mr.  Coleman  is  the  attorney  for  -- 

13  Q      Mr.  Coleman  is  the  attorney  for  Mr.  Hale. 

14  Did  anyone  ever  indicate  to  you  that  those 

15  negotiations  were  being  handled  in  any  improper  way 

16  by  the  Little  Rock  United  States  Attorney's  office? 

17  A      No,  not  in  any  improper  way.   I  think  there 

18  was  frustration  that  it  wasn't  being  brought  to  some 

19  finality.   But  there  wasn't  -  there  was  never  an 

20  allegation  made  to  me  that  there  was  an  improper 

21  approach  or  any  sinister  motivation  there,  just  that 

22  it  wasn't  being  brought  to  a  conclusion.   That  was 
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1  the  frustration. 

2  Q      Were  you  aware  that  Ms.  Casey  or  the  Little 

3  Rock  United  States  Attorney's  office  was  insisting  on 

4  a  felony  plea  for  Mr.  Hale? 

5  A      Probably  I  was  aware  of  that,  yes. 

6  Q      Did  anyone  express  that  that  was  improper 

7  for  them  to  make  that  demand? 

8  A      No,  I  don't  believe  so. 

9  MR.  SCHAUER:    That's  all  I  have. 

0  (Whereupon,  at  12:56  p.m.,  the  deposition 

1  was  concluded.) 
2 

3  

4  LARRY  A.  POTTS 
5 

6 
7 
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1  PROCEEDINGS 

2  Whereupon, 

3  WILLIAM  P.  BARR 

4  was  called  as  a  witness  and,  having  been  first  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Please  state  your  name  for  the  record. 

9  A      William  P.  Barr. 
10 

11 

12  Q      Your  present  business  address? 

13  A      One  Stamford  Forum,  Stamford,  Connecticut, 

14  06904. 

1 5  Q      Mr.  Barr,  where  are  you  presently 

16  employed,  and  in  what  position? 

17  A      The  general  counsel  at  GTE  Corporation. 

18  Q      Now,  in  1992  through  January  20,  1993,  you 

19  were  Attorney  General  of  the  United  States,  correct? 

20  A      Until  January  15. 

21  Q      15th,  1993? 

22 A      From  November  '92. 

1  Q      November  '92  or  November  '91? 

2  A      '91,  right.    Sorry;  thank  you. 

3  By  the  way,  thank  you  for  accommodating  my 

4  schedule. 

5  MR.  COLE:    Thank  you  for  agreeing  to  do 

6  this  by  telephone  on  short  notice.   We  very  much 

7  appreciate  it. 

8  BY  MR.  GICALE: 

9  Q      Mr.  Barr,  pursuant  to  the  Committee's 

1 0  request,  did  you  have  the  opportunity  to  review  any 

1 1  documents  in  preparation  for  your  deposition,  or 

12  determine  whether  or  not  you  have  any  documents? 

13  A      Yes.    I  looked  through  my  records.   I 

14  didn't  look  at  documents  to  prepare. 

15  Q      You  looked  through  records  that  you  have 

16  with  respect  to  this  issue? 

17  A      No.    I  looked  through  my  records  to  see  if 

1 8  I  had  responsive  documents  to  the  subpoena,  which  I 

19  do  not.    I  did  not  look  at  any  documents  to  prepare. 

20  Q      Did  you  speak  to  anyone  other  than  your 

21  counsel  with  respect  to  the  substance  of  your 

22  testimony  here  today? 
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1  A      No. 

2  Q      Mr.  Barr,  when  did  you  first  hear  of  a  -- 

3  well,  first  of  all,  let  me  back  up. 

4  This  deposition  is  being  conducted 

5  pursuant  to  Senate  Resolution  120.    The  resolution 

6  establishes  a  Special  Committee  administered  by  the 

7  Banking  Committee  to  conduct  an  investigation 

8  involving  Whitewater  Development  Corporation,  Madison 

9  Guaranty  Savings  and  Loan  Association,  Capital 

10  Management  Services,  Inc.,  the  Arkansas  Development 

1 1  Finance  Authority,  and  other  related  matters. 

12  Section  l(b)2(c)  of  Senate  Resolution  120 

13  authorizes  an  investigation  and  public  hearings  into 

14  whether  the  Department  of  Justice  has  improperly 

15  handled  RTC  criminal  referrals  relating  to  Madison 

16  Guaranty  Savings  and  Loan  Association  or  Whitewater 

17  Development  Corporation.   That  will  be  the  focus  of 

18  today's  deposition. 

19  MR.  COHEN:    Thank  you,  Lance.   We  have  a 

20  copy  of  the  resolution. 

21  BY  MR.  GICALE: 

22 Q      This  deposition  is  being  taken  in  advance 

6 

1  of  the  public  hearing,  which  will  continue  tomorrow 

2  and  continue  on  through  the  balance  of  this  week. 

3  The  stenographer  will  prepare  a  record  of  questions 

4  and  answers.   The  deposition  will  be  treated  as 

5  committee  confidential  until  the  commencement  of  the 

6  hearings. 

7  Prior  to  the  hearings,  you  will  receive  a 

8  letter  from  the  Senate  Committee  telling  you  that  you 

9  may  come  to  the  Senate  to  review  the  transcript  of 

10  your  deposition,  and  make  notes  of  any  corrections 

1 1  for  transcription  on  an  errata  sheet.   If  you  need  to 

12  make  some  other  provisions  for  that,  we  can  attempt 

13  to  work  that  out  as  well. 

14  MR.  COHEN:    As  you  know,  we  need  to  make 

1 5  some  other  arrangements  for  that,  because  of  Mr. 

16  Barr's  unavailability,  really  for  the  rest  of  this 

17  week,  which  is  the  reason  for  this  phone  deposition. 

1 8  So  really,  after  the  conclusion  of  this, 

1 9  we  can  work  that  out. 

20  MR.  COLE:    Just  so  the  record's  clear  for 

21  the  witness,  and  for  counsel  who's  not  here  in  the 

22  room  with  us,  Mr.  Gicale  has  been  asking  the 
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1  questions  now,  and  will  proceed  first  for  the 

2  majority.   And  then  I,  Lance  Cole,  will  follow  him. 

3  So,  Alan,  that  was  Lou  Gicale  who's  been 

4  speaking. 

5  MR.  COHEN:    Splendid.   I  got  that  one 

6  wrong. 

7  BY  MR.  GICALE: 

8  Q      You  are  represented  by  counsel,  Mr.  Barr. 

9  Objections  to  the  form  of  questions  will  be  noted  for 

10  the  record.   Counsel  may  object  on  grounds  of 

1 1  privilege  or  relevance.  The  Committee  Chairman  may 

12  rule  on  objections  where  the  witness  refiises  to 

13  answer  a  question. 

14  With  respect  to  criminal  referral  C0004, 

15  Mr.  Barr  ~  when  did  you  first  hear,  Mr.  Barr,  of  an 

16  RTC  criminal  referral  relating  to  Madison  Guaranty, 

17  Whitewater  Development  Corporation,  or  the  Clintons 

18  in  1992? 

19  A      I  don't  know  what  C0004  is.   But  I  first 

20  was  informed  of  the  referral  on  Madison,  I  believe, 

21  by  Ira  Raphaelson  either  in  late  September  or  early 

22  October. 

1  Q      What  did  Mr.  Raphaelson  tell  you  about  it? 

2  Did  he  give  you  any  details  with  respect  to  it? 

3  A      Your  question  is,  when  did  I  first  learn 

4  of  the  existence  of  it? 

5  Q      Well,  when  did  you  first  hear  that  there 

6  might  be  a  referral  relating  to  Madison  Guaranty  or 

7  Whitewater  Development  Corporation,  or  with  respect 

8  to  the  Clintons? 

9  A      Well,  the  first  I  heard  of  a  referral  was 

10  from  Ira. 

1 1  Q      Did  you  ask  Ira  some  time  in  late  August 

12  or  September  to  determine  whether  or  not  such  a 

13  referral  existed  at  the  FBI? 

14  A      I'm  not  sure  it  was  August.    But  there  was 

15  a  point,  I  believe,  in  September  or  October  where  I 

16  asked  Ira  to  determine  whether  a  matter  had  come  into 

17  the  department  relating  to  an  S&L. 

18  Q      Did  you  have  the  name  of  the  S«feL  at  that 

19  point? 

20  A      I  don't  know.    I  don't  remember. 

21  Q      Had  you  received  some  information  prior  to 

22  discussing  this  with  Mr.  Raphaelson  from  someone? 
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1  A      I  wouldn't  say  "information,"  no. 

2  Q      Did  anyone  indicate  to  you  that  such  a 

3  referral  with  respect  to  such  an  S&L  perhaps  existed 

4  at  that  point  in  time? 

5  A      Well,  I  don't  believe  the  term  "referral" 

6  was  used.   But  someone  asked  me  a  question  about  the 

7  process  at  the  department,  which  led  me  to  make  the 

8  inquiry  of  Ira. 

9  Q      I'm  sorry,  I  didn't  hear  that. 

10  About  process  at  the  department? 

1 1  A      Right.    No  one  gave  me  information.    But 

12  someone  asked  me  a  question  about  procedure  at  the 

13  department,  which  led  me  to  ask  Ira  to  check  on 

14  something. 

15  Q      Aside  from  asking  about  procedure,  did 

16  that  someone  indicate  the  individuals  involved  and 

17  the  procedure  or  process  that  might  be  involved? 

18  A      No. 

19  Q      Who  was  the  someone  who  asked  about  the 

20  procedure? 

21  A      Edie  Holliday,  who  was  cabinet  secretary. 

22  Q      Is  that  Mr.  or  Mrs.  Holliday? 

1  A      Miss. 

2  MR.  COHEN:    Why  don't  we  go  with  "Ms.?" 

3  BY  MR.  GICALE: 

4  Q      What  did  Ms.  Holliday  say  to  you? 

5  A      On  September  17,  I  was  on  a  plane  trip 

6  with  Edie  Holliday  to  Atlanta.   There  was  some  kind 

7  of  ceremony  involving  the  Olympic  Games,  or  Atlanta's 

8  pursuit  of  the  Olympic  Games,  there.   And  during  the 

9  flight,  we  were  chatting  about  a  number  of  different 

10  things. 

1 1  And  during  that  conversation,  she  said  to 

12  me  that  she  wasn't  asking  for  any  information  from 

13  me;  in  fact,  didn't  want  any  information  conveyed  to 

14  her  and  wasn't  asking  me  to  do  anything.    But  she 

15  wondered,  would  I  be  aware  if  some  matter  involving 

16  one  of  the  candidates  was  pending  in  the  Department. 

17  And  I  said,  "Absolutely." 

18  You  know,  she  didn't  pursue  it,  but  I 

19  started  brooding  about  that,  and  thinking,  and 

20  wondered  whether  she  had  heard  some  kind  of  rumor 

21  about  something  in  the  department,  or  whether  ~  I 

22  wanted  to  get  a  fix  on,  you  know,  what  she  might  be 
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1  referring  to.    Because  I  was  not  aware  of  anything  in 

2  the  department  relating  to  the  candidates.  And  the 

3  way  she  asked  the  question,  what  jumped  to  mind  was 

4  President  Bush.    I  thought  she  might  be  referring  to 

5  Silverado  or  something  like  Silverado.   And  I  started 

6  wondering  whether  there  was  something  there  that  I 

7  had  missed  in  one  of  the  urgent  reports. 

8  So  I  went  back  at  her  and  I  said,  "You 

9  know,  Edie,  I'll  take  responsibility  for  the 

10  discussion  here.   But  are  you  talking  about  Silverado 

1 1  or  something  like  Silverado?"  And  she  said,  "No.    I 

12  was  referring  to  the  other  candidate." 

13  I  mulled  that  over  for  awhile,  and  I  asked 

14  —  because  1  wasn't  aware  of  anything  like  that,  and 

15  I  started  getting  concerned,  again,  that  I'd  missed 

16  something  that  had  come  in  on  an  urgent  report,  if 

17  there  was  something  there  that  I  hadn't  been  told 

1 8  about.   So  I  wanted  to  try  to  get  enough  info  that  I 

19  could  quietly  go  back  and  check  myself 

20  And  so,  I  asked  her,  "What  type  of  matter 

21  would  you  be  referring  to?"   And  she  said,  "S&L 

22  matters." 


1  That  was  the  extent  of  the  conversation. 

2  But  that  led  me  later,  when  I  was  talking  to  Ira  back 

3  in  his  apartment,  I  asked  him  if  he  would  check  and 

4  see  if  there  was  a  case  involving  an  S&L  that  might 

5  involve  the  Clintons. 

6  I  also  reviewed  my  own  urgent  reports  to 

7  see  if  I  had  missed  something  that  had  come  in. 

8  Urgent  reports  are  reports  that  all  components, 

9  including  U.S.  attorneys,  are  supposed  to  send  to  the 

10  Attorney  General  on  any  kind  of  sensitive  matter,  or 

1 1  any  matter  involving  a  public  figure.   A  lot  of  them 

12  come  in,  and  some  of  them  are  quite  long.    So  I 

13  reviewed  a  number  of  them  to  see  if  I  had  missed  one. 

14  Q      After  discussing  this  with  Ira  Raphaelson, 

15  did  he  indicate  to  you  that  he  would  contact  the  FBI 

16  to  see  whether  or  not  such  a  referral  existed? 

17  A      Well,  first  he  said  that  he  hadn't  seen 

18  any  such  thing.    My  impression  of  Ira  was  that  he  was 

19  very  much  on  top  of  these  cases,  as  he  was  required 

20  to  be.   And  he  drew  a  blank  on  it,  and  suggested  that 

21  he  could  check  our  automated  system.   And  I'm  not 

22  really  up  to  speed  on  what  that  involved.   My 
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1  impression  was  that  we  had  some  kind  of  computer 

2  system  that  monitored  all  of  the  S&Ls,  resources  and 

3  priorities  and  so  forth.    I  think  he  indicated  that 

4  this  would  require  him  talking  to  someone  at  the  FBI. 

5  I  told  him  that  I  wanted  the  matter  kept 

6  strictly  confidential.  At  this  stage,  I  only  wanted 

7  to  know  ~  I  didn't  want  any  action  taken  to  suggest 

8  that  we  were  attempting  to  accelerate,  decelerate,  or 

9  in  any  way  influence  the  handling  of  the  case.   As 

10  far  as  I  was  concerned,  it  should  be  handled  in  the 

1 1  ordinary  course,  and  he  should  be  careful  not  to  have 

12  contacts  that  would  suggest  otherwise. 

13  He  assured  me  that  the  professionals  at 

14  the  FBI  were  appropriate  people  to  just  determine  if 

15  the  thing  existed. 

16  Q      Did  he  determine  whether  or  not  it 

17  existed? 

18  A      He  came  back  to  me  and  said  there  was  no 

19  such  case. 

20  Q      Now,  was  there  a  subsequent  conversation 

21  you  had  with  Mr.  Raphaelson  where  you  again  asked  him 

22  whether  or  not  —  to  check  again  to  see  whether  or 


14 


1  not  such  a  referral  existed? 

2  A      Yes. 

3  Q      When  was  that? 

4  A      It  could  have  been  a  week  or  two  after  the 

5  original  discussion. 

6  Q      And  what  prompted  the  second  request? 

7  A      It  could  have  been  shorter,  but  I  don't 

8  know. 

9  My  general  impression  ~  I  asked  him  to 

10  double  check. 

1 1  Q      When  he  checked  the  second  time,  what  if 

12  anything  was  his  response? 

13  A      He  said  that  in  fact,  there  had  been  a 

14  referral  down  in  Arkansas,  but  it  had  not  been 

1 5  reported.   In  fact,  it  appeared  that  the  office  had 

16  withheld  it  from  headquarters. 

17  Q      Which  office? 

18  A      The  U.S.  Attorney's  office. 

19  Q      Did  you  give  him  any  further  instructions 

20  with  respect  to  the  handling  of  it? 

21  A      I  basically  said  that  I  was  very  angry 

22  that  a  matter  which  I  viewed  as  a  sensitive  matter, 
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1  that  should  have  been  reported  to  the  Attorney 

2  General,  was  deliberately  withheld  from  the  Attorney 

3  General.   So  I  was  angry,  and  expressed  my 

4  displeasure,  and  said  that  I'd  be  interested  in 

5  knowing  why  an  urgent  report  was  not  prepared  for  me, 

6  and  why  I  was  not  advised  of  this  case,  and  why  it 

7  had  been  deliberately  withheld. 

8  But  at  the  same  time,  I  did  not  want  the 

9  matter  to  be  disclosed  publicly.   There  would  be 

10  absolutely  no  leaks  of  this,  and  therefore  it  should 

1 1  be  tightly  held.   And  that  again,  I  wanted  the  case 

12  handled  in  the  ordinary  course,  based  on  the  merits. 

13  I  didn't  want  anything  said  or  done  that  would 

14  suggest  that  there  was  an  attempt  to  officially 

15  expedite  the  case  or  improperly  influence  it. 

16  Q      As  a  result  of  that,  did  you  give  any 

17  further  instruction  to  Mr.  Raphaelson? 

18  A      At  that  point,  1  don't  think  1  did.    I 

19  wanted  to  make  sure  that  the  case  was  being  properly 

20  handled.   The  fact  that  it  was  suppressed  initially 

2 1  did  not  mean  that  there  was  something  improper  going 

22  on,  but  I  did  not  want  to  dictate  how  it  was  going  to 


1  be  handled.   1  didn't  want  headquarters  to  do  that. 

2  I  wanted  the  FBI  to  make  an  assessment  of  the  case. 

3  Q      Now  as  a  result  of  that,  did  Mr. 

4  Raphaelson  go  to  the  FBI,  or  have  any  conversations 

5  with  the  FBI  or  Mr.  Mueller,  or  anyone  else  at  the 

6  department,  about  some  form  of  limited  investigation? 

7  A      I  can't  tell  you  what  he  did.    But  I  can 

8  tell  you  what  my  understanding  was. 

9  My  understanding  was,  and  I  gave 

10  instructions  that  everyone  was  to  be  made  very  clear, 

1 1  to  keep  it  very  tightly  held,  and  that  we  had  no 

12  opinion  of  the  merits  of  the  case.   And  we  didn't 

13  want  anything  done  specially  in  the  case;  just  handle 

14  it  in  the  ordinary  course,  according  to  its  merits. 

15  And  that  that  instruction  was  to  be  conveyed.   It's 

16  my  understanding  that  that  was  conveyed. 

17  It's  also  my  understanding,   and  was  my 

18  impression  at  the  time,  that  the  Bureau  felt  the 

19  limited  inquiry  that  would  not  involve  any  public 

20  disclosure  of  the  existence  of  the  matter  was 

21  appropriate,  basically  reviewing  documents  that  were 

22  already  available  to  the  United  States  Attorney. 
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1  That  was  my  understanding  of  the  status. 

2  Q      How  was  that  information  conveyed  to  the 

3  Bureau,  or  whoever  was  to  conduct  this  review? 

4  A      I  don't  icnow.    I  assume  there  were 

5  meetings.   I  assume  Ira  talked  to  people  at  the 

6  Bureau,  and  I  assume  he  talked  to  Mueller,  and  I 

7  assume  they  both  talked  to  people. 

8  Q      Did  you  talk  to  anybody  at  the  Bureau 

9  about  it,  or  the  U.S.  Attorney's  office  in  Little 

10  Rock? 

11  A      I  did  not  talk  to  anyone  at  the  U.S. 

12  Attorney's  office,  and  1  don't  recall  talking  to 

13  anyone  at  the  Bureau. 

14  Q      Do  you  recall  at  some  point,  subsequent  to 

15  giving  Mr.  Raphaelson  these  instructions,  that  he 

16  reported  to  you  that  indeed,  a  review  had  occurred  of 

17  some  sort? 

18  A      No,  I  don't  recall  him  telling  me. 

19  Q      What,  if  anything,  did  he  tell  you  had 

20  occurred  with  respect  to  it?   Did  he  tell  you  about 

21  any  further  discussions? 

22 A      My  understanding  was  that  the  Bureau  and 

18 

1  the  U.S.  Attorney  had  agreed  that  further 

2  investigation  was  necessary,  and  the  Bureau  was  going 

3  about  that  task.    You  know,  the  professionals  were 

4  out  handling  the  matter,  but  doing  so  in  a  discreet 

5  way. 

6  Q      Do  you  recall  a  point  in  time  when  Mr. 

7  Banks  sent  a  letter  to  Mr.  Pettis  with  respect  to  the 

8  status  of  his  review  of  the  case? 

9  A      At  some  point,  we  got  an  urgent  report 

10  from  the  U.S.  Attorney's  office,  a  much-delayed  one. 

11  Q      That  would  have  been  on  October  7,  1992? 

12  A      I  think  that's  the  right  date.   But  it  was 

13  not  signed  by  the  U.S.  Attorney.    It  was  signed  by 

14  someone  whose  name  begins  with  a  "D." 

15  Q      Mr.  Dodson? 

16  A      That  sounds  right. 

17  Q      After  you  got  that  report,  was  there  some 

18  further  discussion  about  it? 

19  MR.  GICALE:    Mr.  Barr,  before  we  go 

20  further,  Mr.  Ben-Veniste  from  the  minority  counsel 

21  has  just  come  into  the  room,  and  I  just  wanted  to  let 

22  everyone  know  that  he  was  here. 
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1  MR.  BEN-VENISTE:    Good  afternoon.   How  are 

2  you? 

3  THE  WITNESS:   Hello. 

4  BY  MR.  GICALE: 

5  Q      After  you  received  the  report  from  Dodson, 

6  was  there  any  ftirther  discussion  with  Mr.  Raphaelson 

7  or  anyone  else  about  the  matter  at  that  point? 

8  A      At  which  point? 

9  Q      After  you  received  a  copy  of  the  urgent 

10  report  on  October  7? 

11  A      I  recall  that  there  was  discussion  of  the 

12  fact  that  the  report  said  that  ftirther  investigation 

13  was  warranted.   1  recall  discussion  with  somebody  -- 

14  it  may  well  have  been  Ira  ~  who  was  showing  me  the 

15  referral,  standing  up  in  my  office  showing  me  the 

16  referral. 

17  He  pointed  out  the  Clintons,  and  said 

18  something  to  the  effect  that  the  U.S.  Attorney's 

19  office  description  of  the  Clintons  as  mere  witnesses 

20  was  cutting  them  a  lot  of  slack,  or  was  the 

21  charitable  thing;  or  that,  on  the  face  of  the 

22  referral,  that  more  work  would  have  to  be  determined 


1  to  see  if  they  were  actually  going  to  end  up  as 

2  subjects  in  this  matter. 

3  Q      Did  Mr.  Raphaelson  indicate  what  type  of 

4  additional  work  needed  to  be  done,  or  whether  or  not 

5  there  would  be  further  consultation  with  the  FBI  with 

6  respect  to  the  work  that  would  have  to  be  done  at 

7  that  point? 

8  A      My  impression  was  that  Ira  was  not 

9  insinuating  himself  into  the  handling  of  the  case. 

10  It  really  was  a  matter  left  to  the  local  Bureau  and 

1 1  in  the  field  at  that  point.    But  you'll  have  to  ask 

12  Ira. 

1 3  Q      After  that  October  7  urgent  report,  was 

14  there  anything  else  that  occurred  with  respect  to 

1 5  that  referral  prior  to  receiving  a  copy  of  the  Banks 

16  letter  to  the  SAC,  Pettis,  on  October  16,  1992? 

17  A      At  some  point,  someone  came  into  my  office 

18  with  a  letter  that  was  written  by  the  U.S.  Attorney 

19  down  there.  Banks,  and  showed  me  a  part  of  the  letter 

20  where  he's  suggesting  that  any  effort  to  push  him 

21  along  or  something  of  that  sort  could  be  political. 

22  I  remember  that  there  was  a  discussion 
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1  that  no  one  was  asking  him  to  do  this,  and  suggesting 

2  that  his  whole  tone  was  completely  out  of  line. 

3  Q      Did  someone  reference  the  fact  that  he  had 

4  been  requested  by  the  FBI  to  give  some  type  --  striice 

5  that. 

6  Did  someone  reference  the  fact  that  the 

7  FBI  had  been  given  some  deadline,  a  deadline  of 

8  October  16,  to  complete  their  initial  review  of  the 

9  matter? 

10  A      I  don't  recall  that.   My  recollection  was 

1 1  that  the  Bureau  wanted  some  kind  of  review  of 

12  documents,  and  specifically  wasn't  asking  the  U.S. 

13  Attorney  to  take  any  kind  of  public  step,  like 

14  issuing  subpoenas  or  things  like  that.   And  he  came 

15  in  with  this  blunderbuss  letter  suggesting  that  if  he 

16  took  public  steps  that  no  one  was  asking  him  to  take, 

17  that  it  would  mean  disclosing  the  matter  before  the 

18  election  and  describing  or  suggesting  that  someone 

19  could  ascribe  that  notice  to  the  FBI. 

20  My  understanding  was,  or  at  least  I  was 

21  told,  that  no  one  was  asking  him  to  do  what  he  was 

22  suggesting,  and  that  the  letter  was  out  of  line.   I 


1  view  the  letter  myself  as  essentially  Banks  trying  to 

2  cover  his  tracks  from  the  fact  that  he  had  suppressed 

3  the  information  from  the  original. 

4  Q      Earlier,  you  mentioned  the  fact  that  Banks 

5  did  not  send  you  an  urgent  report  when  the  referral 

6  first  came  to  the  department. 

7  Can  you  just  briefly  describe  to  us  what 

8  the  criteria  would  have  been  at  that  point  in  time 

9  for  sending  an  urgent  report  to  the  Attorney  General? 

10  A      The  criteria  is  really  anything  which 

1 1  involves  ~  well,  includes  anything  that  involves  a 

12  public  personage,  a  celebrity  or  any  kind  of 

13  sensitive  case  that  can  involve,  for  example,  public 

14  officials  in  the  state,  those  kinds  of  things. 

15  It's  inconceivable  to  me  that  any  U.S. 

16  Attorney  would  not  immediately  understand  that  this 

17  case  would  require  an  urgent  report. 

18  Q      So  you  subsequently  learned  that  Mr.  Banks 

19  had  received  this  in  early  September,  but  did  not 

20  report  this  to  you  until  October  7,  1992.     Is  that 

2 1  correct? 

22  A      He  only  reported  it  to  me  when  it  had  been 
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1  confirmed  that  he  had  the  case  and  was  suppressing  it 

2  from  me. 

3  Q      After  receiving  this  letter  and  having 

4  this  discussion,  did  you  have  any  further  involvement 

5  with  respect  to  this  referral? 

6  A      No.    When  I  left  the  department,  it  was  my 

7  understanding  that  the  U.S.  Attorney's  office  and  the 

8  FBI  pursued  the  matter,  and  that  there  were  people  in 
the  criminal  division  who  were  aware  of  the  matter. 
And  so,  I  was  confident  that  it  was  not  going  to  be 
covered  up.    ft  would  continue  to  be  pursued. 

Q      Do  you  know  whether  or  not  any  steps  were 
taken  between  the  date  of  this  letter,  October  16, 
1992,  and  the  day  you  left  in  January  1993,  to  pursue 
the  investigation  of  this  matter? 

A      You  know,  I  really  don't  know.    My 
impression  was  that  there  was  some  kind  ~  that,  you 
know,  there  was  some  disagreement  between  the  FBI  and 
the  U.S.  Attorney's  office,  but  my  understanding  was 
that,  you  know,  that  had  been  surmounted  or  mooted 
and  that  the  matter  was  being  handled  appropriately. 

Q      After  receiving  a  copy  of  Banks'  letter  on 
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1  October  16,  1992,  did  you  have  any  discussions  with 

2  anyone? 

3  A      Let  me  just  make  ~  I  don't  know  if  I 

4  received  the  letter.   My  recollection  is  that  someone 

5  walked  in  with  a  copy  of  the  letter  and  showed  me  a 

6  part  of  the  letter,  and  pointed  out  there  were  a  few 

7  paragraphs  that  there  v/as  commentary  on. 

8  Q      Do  you  know  who  it  was  that  brought  that 
letter  in? 

A      I  can't  remember. 

Q      Do  you  know  who  was  present  when  they 
brought  the  letter  in? 

A      No,  I  can't  remember.   I  just  remember 
looking  at  certain  paragraphs. 

Q      After  those  paragraphs  in  that  letter,  or 
some  of  the  paragraphs  in  that  letter,  were  brought 
to  your  attention,  did  you  have  any  ftirther  contacts 
with  anyone  at  the  FBI  with  respect  to  the  referral? 

A      I  don't  recall  talking  to  anyone  at  the 
FBI  about  the  referral. 

Q      Did  you  have  any  contacts  with  anyone  at 
the  RTC  with  respect  to  the  referral? 
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1  A      I  never  had  contacts  with  anyone  at  the 

2  RTC  about  the  referral. 

3  Q      Did  you  have  any  further  contacts  with 

4  anyone  from  the  White  House  with  respect  to  the 

5  referral? 

6  A      No. 

7  Q      Do  you  have  any  knowledge  of  any  contacts 

8  between  a  member  of  the  department  and  the  White 

9  House  regarding  this  referral? 

10  A      Excuse  me.   Members  of  who? 

1 1  Q      Members  of  the  department  ~  Justice  ~ 

12  and  the  White  House  regarding  this  referral. 

13  A      Since  when? 

14  Q      From  the  time  that  you  had  that  initial 

15  conversation  with  Holliday  to  the  time  that  you  left 

16  the  department  in  January  1993. 

17  A      I  had  a  conversation  with  Edie  Holliday 

18  after  my  initial  conversation. 

19  Q      When  would  that  have  been? 

20  A      Some  time  after  Ira  came  back  and  told  me 

21  there  was  no  such  case.   And  the  subsequent  time  I 

22  was  talking  to  Edie  Holliday,  she  was  the  cabinet 


1  secretary.  And  we  typically  talked  a  number  of  times 

2  a  week. 

3  And  after  going  over  some  items  that  had 

4  precipitated  the  discussion,  I  said  to  her  —  I 

5  reminded  her  of  the  question  she  had  asked  me 

6  earlier,  and  said  this  appeared  to  be  rumors  that 

7  were  completely  baseless. 

8  Q      Was  that  the  only  other  conversation  you 

9  had  with  her  about  it? 

10  A      Those  are  the  only  two  conversations  I 

1 1  recall  having  with  anyone  outside  the  department. 

12  Q      Do  you  have  any  knowledge  of  any  improper 

13  handling  within  the  Department  of  Justice  of  this 

14  criminal  referral? 

15  A      Absolutely  not,  not  during  my  tenure.   In 

16  fact,  I  believe  it  was  very  properly  handled. 

17  The  fact  is,  we  had  this  information  a 

18  month  before  a  very  close  election,  and  we  were  able 

19  to  keep  it  from  getting  out  into  the  public  in  a  way 

20  that  ought  to  be  encouraged. 

21  Q      Do  you  know  who  else  was  aware  of  it  in 

22  the  Department  of  Justice  at  the  time  you  found  out 
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about  it  in  late  September  or  early  October,  besides 

2  Mr.  Raphaeison? 

3  A      I  believe  my  chief  of  staff.   I  know  my 

4  chief  of  staff  was  aware. 

5  Q      Who  was  that? 

6  A      Dan  Levin. 

7  Q      Anyone  else? 

8  A      I  assume  --  well,  I  shouldn't  assume.   But 

9  I  believe  Mueller  was  aware  of  it.    I  don't  recall 

10  talking  with  Mueller,  but  I  believe  he  was  aware  of 

11  it. 

12  Q      What  about  Mr.  Terwiliger? 

13  A      I  believe  I  may  have  informed  Terwilliger. 

14  But  I  don't  believe  he  really  was  involved  in  these 

15  discussions.    I  just  may  have  advised  him  and  told 

16  him  to  keep  his  mouth  shut. 

17  MR.  GICALE:    Can  I  just  have  one  moment? 

18  I  think  I'm  just  about  done. 

19  (Pause.) 

20  I  have  nothing  further  at  this  point.    I 

21  believe  either  Mr.  Ben-Veniste  or  Mr.  Cole  may  have 

22  some  questions  for  you. 
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1  EXAMINATION 

2  BY  MR.  COLE: 

3  Q      Yes,  Mr.  Barr.   This  is  Lance  Cole,  one  of 

4  the  minority  counsel. 

5  Going  back  to  your  original  discussion  on 

6  the  airplane  with  Ms.  Holliday,  Mr.  Barr,  when  did 

7  that  discussion  occur? 

8  A      September  17. 
Q      Is  there  a  record  or  document  that 

confirms  that  date? 

A      It's  my  recollection  that  it  was  on  the 
trip  to  Atlanta. 

Q      Is  there  anything  that  you  could  provide 
to  the  Committee,  or  that  the  Committee  could  request 
from  another  source,  that  would  confirm  your 
recollection  as  to  the  date? 

A      Let  me  think. 
(Pause.) 

My  official  calendar  has  me  going  to 
Atlanta  that  day.   I  don't  recall  it  saying  anything 
about  who  else  was  on  the  trip,  and  it  certainly 
doesn't  reflect  any  discussion.    In  other  words, 


28 


7606 

29 

1  there's  not  going  to  be  any  secret  that  I  would  put 

2  in  there. 

3  Q      And  Ms.  Holliday  was  the  cabinet  secretary 

4  to  the  President  of  the  United  States,  is  that 

5  correct?  Was  that  her  position? 

6  You  referred  to  her  as  the  "cabinet 

7  secretary." 

8  A      Yes. 

9  Q      When  you  first  spoke  with  her  about  this 

1 0  matter,  did  she  say  anything  to  indicate  to  you  why 

1 1  she  was  asking  you  the  question? 

12  A      No. 

13  Q      Did  you  subsequently  come  to  have  any 

14  knowledge  as  to  why  she  asked  you  the  question,  from 

15  any  source? 

16  A      No. 

17  Q      Mr.  Gicale  asked  you  if  you  ever  discussed 

18  this  matter  with  anyone  in  the  White  House,  and  1 

19  believe  your  answer  was  that  you  had  not,  other  than 

20  Ms.  Holliday. 

21  Is  that  correct? 

22  A      That's  correct. 


1  Q      Do  you  have  any  knowledge  as  to  whether 

2  Ms.  Holliday  ever  discussed  this  with  Boyden  Gray, 

3  who  was  then  counsel  to  the  President? 

4  A      1  have  no  knowledge. 

5  Q      I'd  ask  the  same  question  about  Mr.  Albert 

6  Casey,  who  was  the  chief  executive  of  the  Resolution 

7  Trust  Corporation  at  that  time. 

8  A      1  have  no  knowledge. 

9  Q      Can  you  give  us  your  best  recollection,  as 

10  exactly  as  you  can  recall  it,  what  Ms.  Holliday  said 

1 1  to  you  when  she  first  raised  this  issue? 

12  A      I've  already  told  you. 

13  Q      It  would  be  helpful  if  you  could  tell  me 

14  exactly  what  words  she  used. 

15  In  other  words,  did  she  say  "Bill 

16  Clinton?"   Did  she  say  "Bill  and  Hillary  Clinton?" 

17  Did  she  say  "a  bank  in  Arkansas?" 

18  If  you  could  just  repeat  your  best 

19  recollection  of  what  she  said  to  you. 

20  (Pause.) 

21  A      Again,  I  can't  remember  the  exact  words. 

22  But  my  best  recollection  of  the  substance  was,  would 
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1  you  be  aware  that  there's  a  matter  involving  one  of 

2  the  candidates,  or  the  candidate's  family,  that  was 

3  pending  in  the  department?  And  when  she  used  the 

4  term  "family,"  it  made  me  think  she  was  referring  to 

5  the  Bushes.   The  Silverado  matter  was  something 

6  obviously  that  had  come  up,  since  it  involved  one  of 

7  the  Bush  boys. 

8  Q      Was  it  in  the  same  plane  trip  that  then 

9  you  went  back  to  her  and  asked  her  if  she  was 

10  referring  to  the  Silverado  matter? 

1 1  A      Yes. 

12  Q      You  said  you  mulled  the  matter. 

13  A      Yes.    It  was  during  the  same  trip.    I 

14  reraised  the  subject  with  her. 

1 5  Q      What  was  her  response  when  you  asked  her 

16  that  question? 

1 7  A      She  said  she  was  referring  to  the  other 

1 8  candidate,  or  words  to  that  effect. 

19  Q      I  believe  you  testified  that  you  then 

20  asked  her  what  kind  of  matter.   Is  that  correct? 

21  A      Correct. 

22  Q      What  did  she  say? 
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1  A      My  best  recollection?  She  said,  "An  S&L 

2  matter." 

3  Q      Did  she  say  anything  further  to  describe 

4  the  kind  of  matter? 

5  A      I  don't  recall. 

6  Q      Did  she  say  anything  to  indicate  the 

7  location  of  the  matter,  what  part  of  the  country? 

8  A  I  can't  recall,  but  my  assumption  was  it 
was  Arkansas.  I  can't  recall  if  that  was  based  on 
something  she  said,  or  just  my  assumption. 

Q  At  that  time,  Mr.  Barr,  were  you  aware  of 
the  matters  that  had  previously  been  reported  in  the 
newspaper,  particularly  the  New  York  Times,  about 
Whitewater  Development  Corporation  and  the  Clintons? 

A      I  was  vaguely  aware  of  something  about 
financial  irregularities,  but  I  can't  remember  when  I 
was  aware  of  it,  or  the  specifics. 

Q      Did  you  make  any  connection  in  your  own 
mind  when  she  asked  you  about  this  to  the  Whitewater 
matter? 

A      I  really  can't  recall  if  I  did.    I  don't 
think  so. 
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1  Q      Did  Ms.  Holliday  say  anything  fUrther  to 

2  you  that  would  have  related  to  her  source  of 

3  information? 

4  A      This  is  the  substance  of  the  discussion 

5  that  I  recall,  that  I  just  related. 

6  Q      And  your  purpose  in  going  to  Mr. 

7  Raphaelson  was  because  you  believed  that  if  such  a 

8  matter  was  in  the  department,  it  should  have  been 

9  brought  to  your  attention.   Is  that  correct? 

10  A      Absolutely. 

1 1  Q      Why  did  you  go  to  Mr.  Raphaelson  with  this 

12  particular  question? 

13  A      He  was  in  charge  of  all  financial 

14  institution  cases. 

1 5  Q      Did  Mr.  Raphaelson  suggest  to  you  that  he 

16  could  check  an  automated  or  computer  data  base,  or 

17  did  you  suggest  that  he  do  so? 

18  A      My  best  recollection  is  that  he  mentioned 

19  the  possibility  of  checking  it,  although  I  think  I 

20  was  aware  of  this  also,  and  it's  conceivable  that  I 

21  mentioned  it. 

22 Q      How  long  after  your  discussion  on  the 
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1  airplane  with  Ms.  Holliday  did  your  discussion  with 

2  Mr.  Raphaelson  take  place? 

3  A      I  don't  know.   It  would  have  been  a  matter 

4  of  days,  or  a  week. 

5  Q      How  long  were  you  in  Atlanta? 

6  A      A  day. 

7  Q      Do  you  recall  what  day  of  the  week  the 

8  trip  to  Atlanta  was? 

9  A      No. 

10  Q      Do  you  recall  whether  or  not  you  returned 

1 1  to  Washington  to  your  duties  at  the  Justice 

12  Department  immediately  after  that  trip? 

13  A      I  can't  remember. 

14  Q      I  take  it  you  reviewed  your  calendars  in 

15  response  to  the  Committee's  subpoena,  and  you  haven't 

16  found  anything  further  that  would  refresh  your 

17  recollection  as  to  the  timing  of  these  events? 

18  A      That's  right. 

19  Q      Did  you  or  your  counsel  produce  to  the 

20  Committee  the  calendar  entry  that  you  just  referred 

21  to  that  referenced  the  Atlanta  ~ 

22  A      No. 
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1  MR.  COHEN:    But  if  you  want  it,  you  can 

2  have  it.    It  doesn't  really  relate  to  it,  other  than 

3  it's  a  reminder  of  what  day  he  traveled.   If  you  want 

4  a  copy  of  the  page  ~ 

5  MR.  COLE;    If  you  could  do  that,  we  would 

6  appreciate  that. 

7  MR.  COHEN:    I'll  fax  it  down  to  you. 

8  THE  WITNESS:   You  probably  won't  get  it 

9  for  awhile. 
MR.  COHEN:    When  do  you  need  it  by,  Lance? 

1 1  MR.  COLE:    If  you  could  fax  it  to  us  the 

12  latter  part  of  this  week  or  the  early  part  of  next 

13  week,  that  would  be  fine. 

14  MR.  COHEN:    Okay,  because  he's  going  to  be 

15  unreachable. 

16  MR.  COLE:    Before  Thanksgiving.    That 

17  would  be  helpful. 

18  BY  MR.  COLE: 

19  Q      How  long,  Mr.  Barr,  after  you  had  the 

20  discussion  with  Mr.  Raphaeison  about  checking  the 

21  data  base,  was  it  before  he  came  back  to  you  and  told 

22  you  that  he  had  found  nothing? 
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1  A      I  can't  recall. 

2  Q      Do  you  have  an  estimate? 

3  Would  it  have  been  a  matter  of  days, 

4  weeks? 

5  A      It  wasn't  weeks.   But  beyond  that,  I 

6  couldn't  say. 

7  Q      My  impression  of  Mr.  Raphaeison  was  that 

8  he  was  quite  efficient.   So  I  would  assume  that  it 
was  a  short  time,  but  correct  me  if  my  assumption  is 
incorrect. 

MR.  COHEN:    There  are  two  assumptions  in 
there:   that  Ira  Raphaeison  is  efficient  and  that  he 
got  back  quickly.    The  former  is  probably  true.    He 
doesn't  remember  about  the  latter. 

THE  WITNESS:    I  just  don't  recall  how  much 
of  a  gap  there  was  in  between  my  trip  to  Atlanta  and 
my  talk,  my  discussion  with  Ira.   And  I  can't 
remember  how  long  it  took  Ira  to  get  back. 
BY  MR.  COLE: 
Q      Do  you  recall  whether  he  got  back  to  you 
in  person  or  by  telephone? 

A      I  don't  recall.   I  assume  it  was  in 
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1  person. 

2  Q      Was  there  a  discussion  with  Mr.  Raphaelson 

3  about  specifically  what  he  would  check  for?   Was  he 

4  to  check  for  the  name  of  the  Clintons  or  the  name  of 

5  a  specific  institution,  or  what  was  he  to  do? 

6  A      I  can't  remember. 

7  Q      Do  you  remember  exactly  what  he  told  you 

8  when  he  came  back  to  you  in  terms  of  what  he  had  done 

9  and  what  he  had  found? 

10  A      Are  you  talking  about  the  first  discussion 

1 1  with  him? 

12  Q      The  follow-up  discussion,  when  he  came 

13  back  to  you  and  told  you  that  he  had  found  nothing, 

14  if  I  understand  your  prior  testimony  correctly. 

15  A      He  told  me  he  had  found  nothing. 

16  Q      So  he  didn't  tell  you  what  he  had  done  or 

17  who  he  had  spoken  with? 

18  A      I  can't  recall. 

19  Q      Did  you  have  an  understanding  that  he  had 

20  gone  to  the  Federal  Bureau  of  Investigation,  which 

21  technically  is  in  the  Department  of  Justice,  but 

22  outside  of  the  department  in  a  sense? 


1  A      I'm  not  sure  what  you  mean  by  that. 

2  Q      What  I  mean  is,  did  you  have  an 

3  understanding  that  he  had  gone  to  the  Federal  Bureau 

4  of  Investigation  to  get  the  information? 

5  A      At  some  point  I  became  aware  of  that.   I 

6  can't  remember  whether  it  was  at  this  point  or  a 

7  later  point,  and  how  that  was  absolutely  the  right 

8  step  to  take.   Because  I  felt  that  a  direct  call  from 

9  me  to  the  U.S.  Attorney  before  1  really  understood 

10  what  was  going  on,  whether  there  was  such  a  thing,  if 

1 1  there  was,  why  he  was  withholding  it  from  me.    I 

12  wasn't  sure  what  a  direct  call  would  mean,  or  how  it 

13  would  be  interpreted. 

14  But  I  believed  that  the  FBI  would  handle 

15  the  matter  properly,  because  they  were  career  people. 

16  Q      Did  you  have  any  understanding  from  your 

17  discussion  with  Mr.  Raphaelson  or  otherwise  whether 

18  the  data  base  or  data  bases  available  would  list 

19  parties  who  were  referenced  as  witnesses,  as  opposed 

20  to  subjects  for  referral  or  an  investigation? 

21  A      1  don't  recall. 

22  Q      And  do  you  recall  how  long  after  your 
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1  second  conversation  with  Mr.  Raphaelson,  the 

2  conversation  in  which  he  told  you  he  had  found 

3  nothing,  it  was  that  you  had  your  second  conversation 

4  with  Ms.  Holliday? 

5  A      No,  I  don't.    I  don't  recall. 

6  Q      But  your  best  recollection  is  you  only  had 

7  two  discussions  with  Ms.  Holliday.   Is  that  correct? 

8  A      Yes. 

9  Q      And  your  best  recollection  is  that  at  the 
time  of  the  second  discussion  with  Ms.  Holliday,  you 

1 1  had  not  obtained  any  information  about  this  matter 

12  from  Mr.  Raphaelson.   Is  that  correct? 

13  A      He  had  said  there  was  no  case. 

14  Q      I'm  just  trying  to  confirm  my 

15  understanding  that  the  second  discussion  with  Ms. 

16  Holliday  was  after  he  had  told  you  that  he  had  found 

17  nothing,  or  that  there  was  no  case;  as  opposed  to  the 

18  latter  point  in  time,  when  he  told  you  that  there  was 

19  a  referral. 

20  A      My  discussion  with  her  was  after  he  told 

21  me  there  was  no  case. 

22 Q      What  was  your  purpose  in  providing  that 

40 

1  information  to  her? 

2  A      Basically,  I  thought  that  might  be  the 

3  best  way  of  protecting  the  Department  and  keeping  the 

4  Department  out  of  the  political  climate. 

5  Q      What  was  her  response  when  you  provided 

6  her  that  information? 

7  A      You  know,  I  can't  remember  her  specific 

8  response,  but  I  believe  she  sort  of  indicated  she 
thought  it  was  strange,  I  would  say.    She  seemed  a 
little  puzzled,  or  I  interpreted  it  as  being  puzzled 
or  skeptical.  And  I  came  away  from  the  discussion 
feeling  that  maybe  she  had  some  information,  better 
information  than  I  had. 

Q      Was  there  anything  she  said  that 
specifically  gave  you  that  impression? 

A      I  can't  recall  specifically  what  she  said. 

Q      And  she  said  nothing  at  that  time  that 
would  have  given  you  any  sense,  clue,  idea,  etcetera, 
as  to  what  the  source  of  her  information  was? 

A      She  did  not  tell  me  whether  she  had 
information  or,  if  she  did,  from  where  it  came. 

Q      Was  the  next  thing  you  did  with  respect  to 
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1  this  matter  when  you  went  back  to  Ira  Raphaelson  and 

2  asked  him  to  check  again? 

3  A      Excuse  me,  could  you  repeat  that? 

4  Q      Yes. 

5  After  the  conversation  with  Ms.  Holliday 

6  that  you've  just  described,  in  which  she  seemed 

7  puzzled  or  skeptical,  was  the  next  thing  you  did  to 

8  go  back  to  Mr.  Raphaelson  and  ask  him  to  check  again, 

9  or  did  anything  happen  in  the  interim? 

10  A      I  wouldn't  say  it  was  the  next  thing  1 

1 1  did.    At  some  point,  I  believe,  I  thought  about  it 

12  and  started  wondering  whether  indeed  it  was  possible 

13  that  someone  in  this  Department  could  actually  hold 

14  something  from  me  like  that. 

15  I  was  concerned  that  if  there  was  some 

16  hanky  panky  going  on,  that  indeed  someone  might  not 

17  send  an  urgent  report,  and  it  might  be  prudent  for  me 

18  to  double  check. 

1 9  Q      When  you  asked  Mr.  Raphaelson  the  second 

20  time  how  long  after  your  second  request  to  him  was  it 

21  that  he  came  back  to  you  with  information  about  the 

22  referral? 


1  A      I  don't  recall. 

2  Q      Do  you  recall  whether  it  was  a  matter  of 

3  days  or  weeks? 

4  A      I  don't  think  it  was  a  matter  of  weeks. 

5  Q      At  the  time  he  came  back  to  you,  did  he 

6  have  a  copy  of  the  referral? 

7  A      No. 

8  Q      What  information  did  he  have  at  that  time? 

9  A      My  recollection  is  that  he  just  came  in 

10  and  chatted  with  me.    I  don't  think  I  saw  the 

1 1  referral  until  quite  some  time  later,  possibly  even 

12  after  the  hysterical  letter  from  Banks. 

13  Q      But  at  the  time  -- 

14  Let  me  rephrase  that. 

15  When  Mr.  Raphaelson  came  back  to  you  after 

16  your  second  inquiry  of  him  is  when  he  told  you  that 

17  there  was  a  referral  at  Little  Rock  that  had  not  been 

18  the  subject  of  an  urgent  report  memorandum.   Is  that 

19  correct? 

20  A      Yes.   That  was  a  case  down  in  Arkansas 

21  that  the  U.S.  Attorney  hadn't  set  the  record  for. 

22  Q      What  did  you  instruct  him  to  do  at  that 
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1  point? 

2  A      We've  already  covered  that. 

3  Q      1  don't  want  to  mischaracterizeyour  prior 

4  testimony,  but  my  recollection  is  that  you  wanted  to 

5  have  the  FBI  review  the  referral.   Is  that  correct? 

6  (Pause.) 

7  A      Actually,  I  think  my  instructions  to  them 

8  were,  number  one,  keep  it  secret,  and  if  there  was  a 

9  leak  of  this  thing,  I  wanted  the  list  of  people  who 
knew  about  it  very,  very  small,  so  I  could  flay  them 

1 1  alive. 

12  Number  two,  that  I  was  interested  in  why  I 

13  didn't  get  an  urgent  report,  and  this  raised  in  my 

14  mind  some  concern  that  there  might  be  some  hanky 

15  panky  going  on  down  in  Arkansas,  and  I  wanted  to 

16  ensure  that  the  matter  was  being  handled  strictly  on 

17  its  merits.   And  I  didn't  want  action  taken  that 

18  would  be  in  any  way  construed  otherwise. 

19  My  understanding  was  that  the  Bureau  was 

20  going  to  be  involved  in  ensuring  that  the  case  was 

21  being  properly  handled.   I  thought  that  was  a  good 

22  idea. 
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1  Q      Did  you  ask  Mr.  Raphaelson  to  determine  or 

2  have  someone  determine  what  the  referral  said  about 

3  the  Clintons? 

4  A      I  don't  recall  that.    I  know  that  the  U.S. 

5  Attorney  said  that  they  were  witnesses  and  I  think, 

6  at  some  later  point,  someone  came  into  my  office  with 

7  a  copy  of  the  referral  and  said  that  that  was  a  leap 

8  of  faith,  or  sort  of  a  charitable  kind  of  designation 

9  of  them,  that  there  was  obviously  some  investigation 

10  that  would  have  to  be  done  to  determine  what  their 

1 1  role  really  was. 

12  Q      Who  was  it  that  said  that? 

13  A      I  don't  recall. 

14  Q      Was  it  Mr.  Raphaelson? 

15  A      It  could  have  been. 

16  Q      Is  there  anyone  else  with  whom  you  had 

17  discussed  it  at  that  point  that  could  have  made  that 

1 8  statement  to  you? 

19  A      Well,  there  are  other  people  in  the 

20  Department  that  could  have  made  it. 

21  Q      I  realize  that.    But  bearing  in  mind  that 

22  you've  told  us  that  you  wanted  to  keep  it 
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1  confidential  and  keep  the  list  of  people  who  were 

2  aware  of  it  as  small  as  possible,  who,  other  than  Mr. 

3  Raphaelson,  at  that  time  could  have  discussed  the 

4  referral  with  you? 

5  A      It  could  have  been  Bob  Mueller,  but  I 

6  don't  recall  discussing  it  with  Mueller. 

7  Q      Anyone  else? 

8  MR.  GICALE:    I  guess  I  would  object  to  any 

9  speculation.   If  he  remembers. 

10  THE  WITNESS:   I  just  don't  remember  who  it 

1 1  was. 

12  MR.  COLE:    I'm  just  trying  to  identify  the 

13  people  who  were  aware  of  this  matter  that  could 

14  possibly  have  spoken,  but  I  think  we've  exhausted  his 

15  recollection  on  that  point. 

16  BY  MR.  COLE: 

17  Q      At  the  time  that  that  discussion  occurred, 

1 8  did  you  have  the  referral? 

19  A      What  do  you  mean,  did  I  have  it? 

20  Q      Had  you  seen  a  copy  of  it?c 

21  MR.  COHEN:    I'm  sorry,  I  apologize. 

22 MR.  COHEN:    I'm  sorry,  I  apologize. 


1  MR.  COLE:    At  the  time  at  which  someone, 

2  Mr.  Barr  can't  recall  who  it  was,  said  that  the 

3  characterization  of  the  Clintons  as  witnesses  was 

4  charitable. 

5  MR.  COHEN:    At  that  time,  excuse  me,  the 

6  person  who  was  holding  the  referral  at  that  time? 

7  MR.  COLE:    That  was  my  question. 

8  BY  MR.  COLE: 

9  Q      Do  you  know  on  what  he  or  she  based  the 

1 0  conclusion  that  the  characterization  was  charitable 

11  on? 

12  A      No. 

13  Q      So  he  didn't  say  anything  further  as  to 

14  what  led  him  or  her  to  that  conclusion? 

15  A      I  remember  someone  pointing  to  various 

16  pages  and  taking  me  back  in  the  referral  and 

17  commenting  about  it.    It  was  a  very  brief  discussion. 

18  I  believe  that,  at  some  point,  Ira  indicated  to  me, 

19  and  I'm  not  sure  of  this  discussion,  but  at  some 

20  point  Ira  indicated  to  me  that  he  thought  there  was  a 

21  problem,  or  was  concerned  about  some 

22  characterization,  and  may  have  wanted  to  call  the 
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1  U.S.  Attorney  and  discuss  it  with  him.   And  I  told 

2  him  not  to. 

3  Q      Do  you  recall  when  that  occurred? 

4  A      No. 

5  Q      Do  you  recall  whether  it  was  before  or 

6  after  you  saw  the  letter  from  Mr.  Banks? 

7  A      No. 

8  Q      Mr.  Barr,  have  you  had  any  conversations 

9  with  Mr.  Raphaelson  about  this  subject  since  you  left 

10  the  Department? 

1 1  A      Yes. 

12  Q      When  did  those  discussions  occur? 

13  A      It's  been  three  years,  1  guess,  on  and  off 

14  over  the  years,  we  would  briefly  discuss  how  we  were 

15  very  proud  of  the  way  we  had  handled  the  matter  at 

16  the  Department. 

17  Q      Have  you  spoken  with  Mr.  Raphaelson  about 

1 8  this  matter  since  he  provided  testimony  to  the 

19  Special  Committee  on  the  subject? 

20  A      1  did  talk  to  him  briefly,  but  not  about 

21  the  substance  of  the  testimony. 

22 He  told  me  that  he  voiced  ~  I'm  not  sure 


1  what  the  right  word  is  --  displeasure  over  the  notion 

2  of  having  to  testify,  and  that  he  started  off  by 

3  raising  a  question  or  suggesting  that  the  nature  of 

4  the  conversations  he  had  with  me  were  privileged. 

5  And  the  deposition  ran  off  on  that  for  awhile, 

6  although  he  never  asserted  the  privilege.   He  was 

7  merely  saying  that  they  were  in  the  nature  of 

8  privileged  conversations,  but  that  1  had  told  him  1 
had  no  concern  about  that,  and  that  he  should  testify 
in  ftill. 

But  other  than  that,  we  didn't  get  into 
the  substance  of  the  testimony. 

Q      So  that  was  a  discussion  obviously  that 
you  had  with  Mr.  Raphaelson  after  he  had  appeared 
here  to  give  testimony? 

A      Yes. 

Q      Did  you  have  any  discussions  with  him  in 
the  days  or  weeks  prior  to  his  appearance  here  about 
this  matter? 

A      Days  or  weeks? 

Q      Not  that  you  would  necessarily  know  when 
he  received  notice,  that  he  was  being  asked  to  appear 
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1  here,  but  that's  the  period  I'm  interested  in 

2  obviously,  the  period  in  which  he  knew  that  he  was 

3  going  to  appear  as  a  witness. 

4  A      At  some  point,  he  asked  me  ~  he  called  up 

5  and  told  me  that  he  was  being  asked  to  testify,  and 

6  asked  me  if  I  wanted  to  assert  the  privilege  as  to 

7  the  conversations  he  had  had  with  me. 

8  And  I  said,  no,  we  had  had  the  same 

9  conversation  prior  to  Mr.  Starr's  investigation.   He 
asked  me  if  I  wanted  to  assert  privilege,  and  I  said 

11  no. 

12  Q      Going  forward  from  the  time  that  you 

13  testified  you  saw  the  letter  from  Mr.  Banks,  the  U.S. 

14  Attorney  in  Arkansas,  so  going  forward  through  1992 

15  and  into  1993,  were  you  aware  of  any  further  review 

16  of  what  I'll  refer  to  as  the  1992  criminal  referral 

17  by  the  Department  of  Justice  in  Washington? 

18  A      At  some  point,  I  was  aware  that  someone  in 

19  the  Criminal  Division  had  been  advised  about  the 

20  case. 

21  Q      Do  you  recall  who  it  was  that  had  been 

22  advised? 
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1  A      No,  I  can't  recall.   But  my  recollection 

2  was  that  there  were  some  career  prosecutors  down  in 

3  the  Criminal  Division  who  were  aware  of  the  case. 

4  Q      Did  you  ever  come  to  have  any  knowledge  as 

5  to  what  conclusions  the  career  prosecutors  in  the 

6  Department  of  Justice  drew  concerning  the  1992 

7  criminal  referral? 

8  A      Just  what  I  read  in  the  newspapers. 

9  Q      So  did  you  ever  see  an  analysis  of  the 

10  referral  prepared  by  a  Mr.  Mark  McDougall  in  the 

1 1  Fraud  Section,  I  believe? 

12  A      I  don't  recall  seeing  any  such  analysis. 

13  Q      Did  you  ever  discuss  the  1992  criminal 

14  referral  with  Mr.  Keeney? 

15  A      I  don't  recall  ever  discussing  it  with 

1 6  Jack  Keeney. 

17  Q      What  was  Mr.  Keeney's  position  in  the 

1 8  Department? 

19  A      I  believe  he  was  Deputy  Attorney  General. 

20  Q      And  he  was  a  career  Department  of  Justice 

21  official,  is  that  correct? 

22  A      Right. 
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1  Q      I  believe  you  testified,  or  if  not,  my 

2  understanding  is  that  Mr.  Raphaelson's  position  at 

3  the  time  we've  been  discussing  was  a  political 

4  appointment,  is  that  correct? 

5  A      He  was  appointed  by  the  President. 

6  Q      And  Mr.  Mueller's  position  as  head  of  the 

7  Criminal  Division,  was  that  a  political  appointment? 

8  A      He  was  appointed  by  the  President. 

9  Q      So  did  you  have  any  occasion  to  discuss 
this  referral  with  any  career  prosecutors  in  the 

1 1  Department  who  were  not  political  appointees? 

12  A      I  don't  recall  discussing  it  with  any 

13  career  prosecutors  in  the  Department.   But  as  far  as 

14  I  was  concerned,  it  was  being  handled  by  the  FBI  and 

15  the  U.S.  Attorney's  Office  and  coordinated  with  the 

16  Criminal  Division. 

17  Q      Do  you  have  any  knowledge  as  to  whether  an 

18  issue  arose  as  to  whether  the  U.S.  Attorney's  Office 

19  in  Little  Rock  and  Mr.  Banks  could  appropriately 

20  handle  this  referral,  or  whether  that  office  should 

21  recuse  itself? 

22  A      Excuse  me? 
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1  Q      Do  you  have  any  knowledge  of  any 

2  discussion  or  consideration  within  the  Department  of 

3  Justice  as  to  whether  or  not  Mr.  Banks  and  the  other 

4  officials  in  the  United  States  Attorney's  Office  in 

5  Little  Rock  should  recuse  themselves,  or  otherwise 

6  disqualify  themselves  from  evaluating  the  1992 

7  criminal  referral? 

8  A      When  1  originally  thought  about  this 
matter,  --  hold  on  just  for  a  second. 

(Pause.) 

When  I  was  thinking  about  this  matter  in 
connection  with  Mr.  Starr's  investigation,  my 
recollection  was  that  he  had  recused  himself  before  I 
left.   But  after  my  interview  with  Mr.  Starr,  1 
believe  that  may  have  been  wrong,  and  that  he  may 
have  recused  himself  after  1  left. 

Q      Do  you  have  any  documents  or  notes  that 
help  you  refresh  your  recollection  on  that  point? 

A      Not  that  I've  found. 

Q      Do  you  know  where  Ms.  Holliday  is  now? 

A      No,  I  don't. 

Q      When  you  stated  earlier  that  you  were 
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1  proud  of  the  way  the  Department  of  Justice  handled 

2  this  referral,  was  that  a  reference  to  the  fact  that 

3  it  was  kept  secret  and  never  made  public? 

4  A      Largely.   But  also,  I  believe  that  we  were 

5  able  to  get  the  case  on  the  right  track  initially  by 

6  having  the  right  people  looking  at  the  case. 

7  Q      So  that  would  be  career  prosecutors  in  the 

8  Department,  like  Mr.  Keeney  and  others  who  reported 

9  to  him? 

10  A      It  would  have  been  the  FBI. 

11  Q      So  if  Mr.  Keeney  and  Mr.  Potts  reviewed 

12  this  referral  and  took  action,  that  would  be  the 

13  appropriate  course  of  action,  in  your  view,  and  you 

14  would  rely  on  their  professional  judgments? 

15  A      I'm  not  sure  what  you  mean  by  no  action. 

1 6  You  said  he  took  no  action? 

17  Q      If  Mr.  Keeney  and  others  at  the  Department 

1 8  of  Justice,  career  officials,  Mr.  Potts  and  others  in 

19  the  Criminal  Division  at  the  FBI  reviewed  this  matter 

20  and  came  to  a  conclusion  as  to  how  it  should  be 

21  handled,  is  that  what  you  would  expect  to  have  taken 

22  place? 

1  A      Well,  no. 

2  Under  me,  first,  my  staff,  although  you 

3  refer  to  them  as  political  appointees,  I  don't  think 

4  there's  ever  been  a  Department  of  Justice  that  has 

5  had  both  bipartisan  and  non-political  people  at  the 

6  top  of  the  Department.   Ira  Raphaelson  was  a  career 

7  prosecutor.   Bob  Mueller  was  a  career  prosecutor. 

8  George  Terwiliger  was  a  career  prosecutor.   Dan  Levin 

9  was  a  career  government  employee  and  registered 

10  democrat.   And  most  of  the  political  people  that  I 

1 1  had  around  with  me  were  not  particularly  political 

12  one  way  or  the  other. 

13  And  Ira  Raphaelson  was  in  charge  of 

14  financial  institution  fraud,  not  because  of  politics. 

15  I  don't  even  know  what  his  politics  are.   It  wouldn't 

16  surprise  me  if  he  was  a  democrat  before  he  was 

17  appointed.   He  was  there  because  he  was  an  expert  on 

18  financial  institution  fraud. 

19  And  both  under  the  statute  and  in  my 

20  administration,  I  would  have  looked  to  him  to  make 

21  the  final  cut  on  the  case. 

22  Q      I  understand,  and  please  understand  that  I 
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1  wasn't  intending  at  all  to  cast  any  aspersion  on 

2  those  gentlemen. 

3  My  only  point  was  that,  for  a  matter  like 

4  this,  that  obviously  had  significant  political 

5  overtones,  1  was  assuming  that  you  would  want  it  to 

6  be  reviewed  by  non-political  appointees. 

7  A      Ultimately,  I  believe  that  political 

8  appointees  they  are  appointed  because  they  are 

9  ultimately  the  ones  that  are  accountable  under  our 

10  system  for  making  difficult  decisions.  1  would  not 

1 1  have  career  appointees  make  this  decision  finally. 

12  That's  why  I  objected  to,  among  other  things,  I 

13  objected  to  the  thing  being  withheld  from  me  in  the 

14  first  place.   Those  are  decisions  that  I  think  had  to 

15  be  made  by  the  Attorney  General. 

16  Q      Do  you  have  any  reason  to  believe  that  you 

17  would  have  not  accepted  the  analysis  or 

18  recommendations  of  Mr.  Keeney  and  others  in 

19  consultation  with  the  FBI  and  the  other  senior 

20  officials  at  the  Justice  Department? 

21  A      Based  on  public  developments,  I  have 

22  reason  to  believe  that. 


1  Q      What  would  that  be? 

2  A      Obviously,  there's  been  a  lot  of 

3  investigation  about  the  exact  role  of  the  Clintons. 

4  That  doesn't  seem  to  be  a  matter,  to  me,  that  can  be 

5  adequately  reviewed  between  January  and  March. 

6  Obviously,  I  wasn't  present  to  have  an 

7  exact  discussion  with  the  principals,  but  from  what  I 

8  read  in  the  newspaper,  the  principal  was  saying  to 

9  the  field  that  they  would  support  whatever  decision 

10  the  field  made. 

11  I'm  not  sure  that  the  Criminal  Division 

12  was  ordered  to  make  the  call  on  the  handling  of  the 

13  case  if  there  was  a  thorough  investigation  on  the 

14  case  between  January. 

15  And  Mr.  Keeney,  you  know,  you're 

16  characterizing  Mr.  Keeney  as  making  the  call,  but  I 

17  would  like  to  see  what  was  done.   But  if  there  was  no 

18  thorough  investigation  done,  that  would  not  have  been 

19  acceptable  to  me. 

20  Congress  passed  the  FIRREA  specifically 

21  because  the  Democrats  felt  that  people  involved  in 

22  S&L  scams  were  getting  treated  lightly  by  the 
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1  Republican  administration  because  they  were  prominent 

2  local  officials,  many  of  them  Republicans. 

3  So  they  didn't  want  people  like  Charles 

4  Keating  getting  a  break.   They  wanted  these  things 

5  aggressively  handled,  and  they  didn't  trust  U.S. 

6  Attorneys  because  they  felt  that  U.S.  Attorneys  were 

7  frequently  susceptible  to  pressure  from  prominent 

8  local  people. 

9  So  they  wanted  a  centralized  handling  of 

10  this  case.   They  originally  proposed  a  separate 

1 1  provision  in  Washington  to  prosecute  all  cases. 

12  I  personally  negotiated,  in  lieu  of 

13  setting  up  a  separate  division,  I  personally 

14  negotiated  setting  up  a  special  counsel  that  would 

15  perform  a  centralized  role  and  ensure  the  cases  were 

1 6  pursued  vigorously,  and  that  there  were  no  breaks  cut 

17  to  any  political  or  prominent  local  people. 

18  That,  in  my  view,  if  this  had  been  a 

19  prominent  republican  governor,  and  electoral  politics 

20  were  not  involved,  Ira  would  have  been  all  over  the 

21  case. 

22 I  think  this  case,  what  I  can  see,  was  not 


1  properly  handled  after  I  left. 

2  MR.  BEN-VENISTE:    Mr.  Barr,  this  is 

3  Richard  Ben-Veniste. 

4  THE  WITNESS:    Let  me  say,  I  take  that 

5  back.   I  have  no  reason  to  say  it's  not  properly 

6  handled.   As  I  said  earlier,  I  don't  know  how  it  was 

7  handled,  but  judging  from  the  public  developments,  it 

8  seems  that  there  was  a  lot  of  investigation. 

9  BY  MR.  BEN-VENISTE; 

10  Q      Let  me  see  if  I  can  clarify  what  it  is 

1 1  you're  saying. 

12  You  aren't  suggesting,  are  you,  that  you 

13  had  reason  to  doubt  Mr.  Keeney's  impartiality? 

14  MR.  GICA.LE;    I  believe  the  witness  has 

15  testified  that  he  doesn't  know  what  Keeney  did. 

16  THE  WITNESS:    I  don't  know  what  role  Mr. 

17  Keeney  played. 

18  BY  MR.  BEN-VENISTE: 

19  Q      You  worked  with  Mr.  Keeney  closely,  I  take 

20  it,  over  the  period  of  time  you  were  in  the 

2 1  Department? 

22  A      Yes.    I  have  no  reason  to  doubt  is 
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1  impartiality.   But  in  many  situations,  I  would  not 

2  want  to  put  career  employees  in  the  position  of 

3  making  certain  calls,  being  the  final  arbiters. 

4  Q      It  seems  to  me,  I'm  somewhat  taken  aback 

5  by  your  position  on  this  because  it  seems  to  be 

6  standing  on  its  head  the  notion  that  the  career 

7  prosecutors  at  the  Department  of  Justice  are  the 

8  people  least  likely  to  reach  a  conclusion  based  on  an 

9  analysis  that  includes  some  kind  of  political 

10  weighting  of  the  matter. 

1 1  A      Excuse  me?   I  don't  understand. 

12  Q      Put  another  way,  it  seems  to  me  that  we 

13  have  heard  very  much  from  others,  during  the  course 

14  of  this  inquiry,  that  would  suggest  that  the  career 

15  people  in  the  Department  of  Justice  are  those  least 

16  likely  to  be  charged  with  political  considerations  in 

17  the  decisions  made  by  the  Department. 

18  You  don't  accept  that  fact? 

19  A      You  have  too  many  negatives  or  whatever 

20  there.   Could  you  just  repeat  that. 

21  Q      Maybe  that's  the  problem  with  telephone 

22  depositions. 
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1  A      Just  one  more  time.    I  think  I  know  what 

2  you're  driving  at. 

3  Q      I'm  asking  you  whether  it  is  not  the  case, 

4  Mr.  Barr  ~ 

5  A      That  the  career  people  are,  what,  the 

6  best-suited  to  make  these  calls? 

7  Q      Let  me  ask  it  again  another  way. 

8  Is  it  not  the  case  that  there  is  a  career 

9  cadre  of  experienced  Justice  Department  executives 

10  and  supervisors,  who  have  served  through  both 

1 1  republican  and  democratic  adminisfrations  over  the 

12  decades? 

13  A      Absolutely. 

14  Q      Is  it  not  the  case  that  it  is  generally 

15  felt  that  those  individuals  are  the  least  likely  ones 

16  to  make  their  decisions  based  on  political  pressures 

17  or  insolence? 

18  MR.  GICALE:    I'm  going  to  object  to  that. 

19  I  don't  know  how  he  can  ~ 

20  THE  WITNESS:   That's  a  broad 

21  generalization. 

22  BY  MR.  BEN-VENISTE: 
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1  Q      Yes,  it  is.    And  if  you  disagree  with  it, 

2  please  tell  me,  because  it's  contrary  to  my 

3  understanding. 

4  A      I  know  of  many  instances  where  that's  the 

5  case,  and  there  may  be  other  instances  where  it 

6  isn't. 

7  Q      Do  you  have  any  reason  to  believe  that  in 

8  the  case  of  the  criminal  referral  that  was  submitted 

9  in  September  1992,  just  prior  to  the  Presidential 

10  election  of  1992,  that  the  career  persons  in  the 

1 1  Department  of  Justice  who  analyzed  the  referral  and 

12  provided  guidance  to  the  United  States  Attorney's 

13  Office  and  the  FBI  were  somehow  acting  in  a  manner 

14  that  did  not  reflect  total  political  impartiality? 

15  A      I  don't  know  who  prepared  the  analysis. 

16  Q      Well,  Mr.  Keeney  was  involved. 

17  A      I  don't  know  what  you  mean. 

18  Q      Mr.  McDowell  was  involved.   Mr.  Margolies 

19  was  involved. 

20  A      I  don't  know  who  wrote  the  analysis. 

21  MR.  GICALE:    Again,  I  would  object  to 

22  this.    He's  already  said  that  his  decision  on  it,  he 
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1  would  have  to  have  some  discussion  and  determine  what 

2  the  analysis  involved,  how  extensive  the  analysis  was 

3  and  how  Mr.  Keeney  and/or  others  might  come  to  those 

4  conclusions.   He's  already  indicated  that  he  did  not 

5  have  the  benefit  of  that,  and  I  don't  think  ~  it's 

6  speculation. 

7  MR.  BEN-VENISTE:    I'm  sorry,  Mr.  Gicale, 

8  but  I'm  responding  to  what  I  believe  to  be  Mr.  Barr's 

9  speculation  that  he  had  reason  to  believe  that  it 

10  wasn't  handled  properly. 

1 1  THE  WITNESS:    Well,  I  have  no  reason  to 

12  believe  that  Jack  Keeney  handled  the  matter  in  a 

13  partisan  manner.    But  I  have  seen  career  people  be 

14  reluctant  to  make  decisions  that  affect  their  careers 

15  as  well.    I'm  not  suggesting  that  is  the  case  with 

16  Mr.  Keeney. 

1  7  But  when  a  new  administration  comes  into 

18  office,  and  new  bosses  are  put  over  them,  you  may  see 

19  some  people  run  for  cover  who  don't  want  to  make  a 

20  tough  decision,  and  try  to  push  it  off  in  another 

21  direction. 

22  I'm  not  saying  that  happened  here.   But 
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1  I'm  saying  that  I  would  not  say  that  the  word  of  a 

2  career  lawyer  in  the  Department  is  necessarily  the 

3  final  word  on  all  matters. 

4  BY  MR.  BEN-VENISTE: 

5  Q      You  will  accept,  will  you  not,  Mr.  Barr, 

6  that  the  reference  to  the  Clintons,  whatever  it  was, 

7  was  not  as  a  subject  of  the  criminal  referral? 

8  A      I  don't  think  the  word  "subject"  was  used. 

9  Q      They  were  subjects  of  the  criminal 

10  referral,  were  they  not? 

11  A      I  don't  know  what  you  mean  by  that. 

12  Q      There's  a  distinction  between  a  subject  or 

13  target  and  a  witness. 

14  MR.  GICALE:   Are  you  asking  the  question 

15  if  there  were  subjects? 

16  MR.  BEN-VENISTE:    Yes. 

17  MR.  COHEN:    Mr.  Ben-Veniste,  all  you're 

18  saying,  isn't  it  an  indication  that  the  criminal 

19  referral  identified  subjects  and  did  not  characterize 

20  the  Clintons  as  subjects. 

21  MR.  BEN-VENISTE:    Yes. 
22 BY  MR.  BEN-VENISTE: 
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1  Q      Do  you  so  understand,  Mr.  Barr? 

2  A      My  recollection  is  that  the  Clintons  were 

3  designated  as  beneficiaries  of  the  action  taken. 

4  Q      What  is  your  recollection  of  how  they  were 

5  beneficiaries  of  the  action  taken? 

6  A      I  can't  recount  that. 

7  Q      Did  someone  tell  you  that,  or  did  you 

8  discern  that  as  a  result  of  reading  the  document? 

9  A      I  think  someone  told  me  that. 

10  Q      And  that  would  have  been? 

11  A      I  don't  know. 

12  Q      Mr.  Raphaelson  or  Mr.  Mueller? 

13  A      It  could  have  been. 

14  Q      But  they  did  not  explain  to  you  how  the 

15  Clintons  would  have  been  identified  as  beneficiaries 

1 6  rather  than  witnesses? 

17  A      It  was  suggested  to  me  that  the  U.S. 

18  Attorney's  Office's  consistent  characterization  of 

19  them  as  witnesses  was  probably  a  legal  thing  that  a 

20  good  U.S.  Attorney  and  prosecutor  would  have  made  at 

21  this  stage. 

22  Q      So  if  the  Clintons  were  identified  as 
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1  witnesses,  you  attributed  that  to  the  U.S.  Attorney's 

2  Office  making  a  leap  of  faith? 

3  A      I'm  not  talking  about  the  referral,  I'm 

4  talking  about  the  position  taken  by  the  U.S. 

5  Attorney's  Office. 

6  Q      With  respect  to  the  referral  which  is  what 

7  the  U.S.  Attorney's  Office  was,  after  all,  analyzing. 

8  Did  you  understand  how  the  Clintons  were 

9  characterized? 

10  A      In  the  referral? 

1 1  Q      Yes. 

12  A      I  do  not  believe  they  were  characterized 

13  as  subjects. 

14  Q      How  do  you  believe  they  were 

15  characterized? 

16  A      Beneficiaries.  That's  my  recollection. 

17  Q      So  that  you  took  it  to  mean  that  the  U.S. 

18  Attorney's  Office  had  utilized  or  used  or  suggested 

19  the  characterization  of  the  Clintons  as  witnesses, 

20  and  you  believed  on  the  basis  of  what  you  were  told 

2 1  that  that  was  a  leap  of  faith? 

22 MR.  COHEN:    What  he  was  told,  you  mean? 


1  MR.  BEN-VENISTE:    Yes. 

2  THE  WITNESS:   For  all  I  know,  the  RTC 

3  could  have  used  the  term  "witnesses"  as  well. 

4  BY  MR.  BEN-VENISTE: 

5  Q      How  would  that  then  be  a  leap  of  faith  for 

6  the  U.S.  Attorney's  Office  to  accept  the 

7  characterization  of  the  RTC? 

8  A      You  will  have  to  ask  whoever  used  that 

9  term. 

10  Q      Right  now,  I'm  asking  you  how  to  justify 

1 1  the  question  of  leap  of  faith.    If  the  RTC  described 

12  them  as  witnesses,  where  does  the  leap  of  faith  come 

13  in? 

14  A      Well,  you  can  be  a  witness  and  you  can 

15  also  be  a  subject. 

16  Q      I  don't  know,  and  1  must  say  that  there  is 

17  a  distinction  for  a  very  good  reason  in 

1 8  characterizing  individuals  in  referrals  as  one  or  the 

19  other. 

20  Did  you  have  reason  to  believe  that 

21  somehow  the  Clintons  participated  in  a  check  kiting 

22  on  the  basis  of  what  you  were  told? 


66 


^    7625 

67 

1  A      I'm  not  sure  what  you  mean. 

2  Q      You  know  what  a  check  kiting  is? 

3  A      Yes. 

4  Q      Did  you  have  some  reason  to  believe,  on 

5  the  basis  of  what  you  were  told  about  this  referral, 

6  that  the  Clintons  participated  in  the  check  kiting? 

7  A      No.    I  had  reason  to  believe  that  there 

8  was  a  criminal  referral  that  required  investigation, 

9  and  from  what  I  can  tell,  there  was  investigation. 

10  As  regards  to  the  precise  role  of  the 

1 1  Clintons  one  way  or  the  other,  I  have  no  idea  what 

12  role  the  Clintons  actually  played  one  way  or  the 

13  other. 

14  Q      How  would  it  then  be  charitable  to 

1 5  characterize  them  as  witnesses  if  you  had  no  idea 

1 6  about  what  their  role  was? 

17  MR.  GICALE:    I  believe  he's  testified  that 

18  that's  how  it  was  characterized  to  him. 

19  THE  WITNESS:    I'm  sorry,  I  didn't  hear 

20  that. 

21  MR.  BEN-VENISTE:    There's  an  objection  I 

22  think,  noted. 
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1  MR.  GICALE:   I  believe  you  testified  that 

2  that's  how  it  was  characterized  to  you. 

3  THE  WITNESS:    We  talked  through  him.    I'd 

4  like  to  hear  what  he  has  to  say. 

5  MR.  GICALE:    I  believe,  Mr.  Barr,  you 

6  testified  that  that's  how  it  was  characterized  to 

7  you,  correct? 

8  THE  WITNESS:   Correct.   I  also  said 

9  essentially,  I  can't  remember  the  exact  words. 

10  BY  MR.  BEN-VENISTE: 

11  Q      So  you  didn't  ask  any  questions  further 

12  about  what  Mr.  Raphaelson  or  Mr.  Mueller  or  whoever 

13  it  was  who  mentioned  this  to  you  actually  meant  by  it 

14  being  charitable? 

15  A      I  don't  recall  the  exact  extent  of  the 

16  conversation,  how  much  give  and  take  there  was,  but 

17  my  recollection  is  that  the  impression  was,  from  the 

1 8  people  who  were  talking  to  me,  that  some 

19  investigation  would  be  required  to  determine  the  role 

20  of  the  Clintons. 

21  Q      The  point  that  I'm  trying  to  get  to,  are 

22  you  now  remembering  that  there  was  more  than  one 
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1  person  in  the  meeting  when  this  characterization  of 

2  it  being  charitable  was  made? 

3  A      No. 

4  Q      Are  you  now  remembering  that  it  was  more 

5  than  one  person  who  used  the  term  "charitable?" 

6  A      No. 

7  Q      So  in  the  meeting  that  you  do  recall, 

8  although  you  don't  recall  the  identity  of  the  person 

9  who  used  the  term,  you  don't  recall  asking  any 

10  questions  about  what  the  exact  role  of  the  Clintons 

1 1  was  as  far  as  the  information  which  had  been  provided 

12  to  the  U.S.  Attorney? 

13  A      I  don't  recall  asking  questions,  but  I 

14  believe  I  asked  some  questions. 

15  Q      What  questions  do  you  believe  you  asked? 

16  A      I  don't  recall. 

17  Q      Do  you  think  you  asked  questions  about  the 

18  Clintons'  role? 

19  MR.  GICALE:    When  you  say,  do  you  think,  I 

20  think  he's  already  testified  he  doesn't  recall.   To 

21  speculate  as  to  whether,  what  he  might  have  asked,  I 

22  object  to  this.    I  don't  see  where  this  takes  us  any 
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1  place. 

2  MR.  BEN-VENISTE:    If  I  recall  Mr.  Barr's 

3  answer,  I  thought  it  was  he  asked  questions  about  the 

4  Clintons'  role. 

5  MR.  COHEN:    I  think  he  said  he  asked 

6  questions. 

7  BY  MR.  BEN-VENISTE: 

8  Q      So  he  thought  he  asked  questions. 

9  Now  I'm  asking  whether  you  thought  you 

10  asked  questions  about  the  Clintons'  role. 

11  A      I  think  I  did. 

12  Q      And  what  do  you  remember  being  told  about 

13  the  Clintons'  role  in  this  check  kiting? 

14  A      I  don't  know  what  you're  talking  about 

15  check  kiting. 

16  Q      You  don't  know  what  I'm  talking  about 

17  check  kiting? 

18  A      I  didn't  say  that  there  was  a  specific 

19  reference  to  check  kiting. 

20  Q      You  don't  recall  the  basis  of  the  referral 

21  was  check  kiting? 

22  A      No,  I  don't. 
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1  Q      Do  you  recall  whether  you  learned  whether 

2  the  Clintons  had  signed  any  of  the  checks  that  were 

3  the  basis  of  the  criminal  referral? 

4  A      I  don't  remember  the  details.   I  remember 

5  that  the  view  was  that  becuase  of  the  office  and 

6  other  things  discussed  in  the  referral,  that  there 

7  was  the  view  that  you  woudl  have  to  look  hard  at  the 

8  Clintons'  role,  that  these  were  not  people  who,  at 

9  face  value,  were  innocent  bystanders,  but  you'd  have 

10  to  examine  what  their  role  was. 

1 1  Q      Did  you  have  the  view  that  there  was  some 

12  requirement  of  immediacy  in  learning  what  the 

13  Clintons'  role  was,  whether  or  not  you  remember  them 

14  being  identified  as  witnesses  or  otherwise? 

15  A      You'll  have  to  repeat  that. 

16  Q      Do  you  remember  whether  you  had  the  view 

17  that  it  was  a  matter  of  some  immediacy  to  determine 

18  what  the  Clintons'  role  exactly  was?   That  it  had  to 

19  be  done  right  away? 

20  A      No.    Although,  you  know,  it  was  iminediate 

21  to  me  before  I  found  out  about  the  referral,  to  find 

22  out  whether  or  not  there  was  a  referral,  and  if  there 
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was,  were  they  subjects  of  the  referral. 

2  Q      Having  learned  that  they  weren't  subjects 

3  of  the  referral,  did  you  entertain  the  view  that  it 

4  was  a  matter  of  some  immediacy  that  an  investigation 

5  be  launched  to  determine  precisely  what  their  role 

6  was? 

7  A      No. 

8  Q      You  accepted  the  view  stated  by  the  FBI 

9  that  in  circumstances  such  as  this,  it  is  appropriate 
to  await  the  result  of  the  election  and  not  take 

1 1  action  one  way  or  the  other  that  might  influence  the 

12  election? 

13  A      You  say  that's  the  view  of  the  FBI? 

14  My  view  was  that,  in  this  case,  I  did  not 

15  want  the  case  officially  accelerated  or  decelerated 

16  or  publicly  disclosed  but  handled  in  the  normal 

17  course. 

18  Q      Do  you  have  any  idea  of  how  many  pending 

19  RTC  criminal  referrals  there  were  backlogged  at  the 

20  various  U.S.  Attorney's  Offices  in  the  Department  of 

21  Justice  in  October  1992? 

22  A      No. 
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1  Q      Given  the  fact  that  you  had  paid  some 

2  attention  to  this  issue  clearly,  as  Attorney  General, 

3  did  you  have  a  view  that  there  was  a  substantial 

4  backlog? 

5  A      I'm  not  sure  what  you  mean  by  backlog. 

6  Q      Cases  that  were  awaiting  investigation. 

7  A      There  were  prioritization  cases  and  that 

8  prioritization  was  done  with  the  input  of  Mr. 

9  Raphaelson.   The  potential  involvement  of  public 

10  officials  was  the  factor  used  in  giving  it  a  higher 

1 1  priority,  so  there  was  definitely  a  queue  of  cases. 

12  I  wouldn't  refer  to  it  as  a  backlog.   We  just  had 

13  never  prioritized  them. 

14  Q      But  there  was  a  substantial  amount  of 

15  business  to  be  done  in  investigating  and  prosecuting 

16  cases  that  had  already  been  referred  to  the 

17  Department  of  Justice  and/or  the  U.S.  Attorney's 

18  Offices  in  the  field? 

19  A      Is  that  a  question? 

20  Q      Isn't  that  so? 

21  A      In  some  districts.    Other  districts  did 

22  not  have  many  S&L  cases.   Some  had  none.   Some  had 
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1  one. 

2  Q      In  connection  with  the  database  that  you 

3  asked  Mr.  Raphaelson  to  search,  what  is  it  that  that 

4  database  tells  you? 

5  A      All  I  can  tell  you  is  my  understanding  was 

6  that  we  had  a  database,  that  my  understanding  was 

7  that  it  would  show  us  where  the  cases  were,  how  they 

8  were  staffed,  what  their  priority  was,  what  the 

9  nature  of  the  allegations  were,  things  like  that,  the 

10  key  people  involved. 

1 1  Q      The  key  people  involved,  did  you  say? 

12  A      Yes. 

1 3  Q      And  by  key  people  involved,  that  would  be 

14  the  identity  of  the  persons  referenced  in  the 

15  referrals? 

16  A      I  would  assume  many  of  them  would  be 

17  involved,  yes. 

1 8  Q      What  was  the  range  of  access  to  that 

19  database? 

20  A      I  don't  know. 

21  Q      It  certainly  wasn't  just  for  you? 

22  A      I  don't  know. 
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1  Q      Was  it  Department-wide? 

2  A      I  don't  know. 

3  Q      Do  you  know  whether  other  agencies  of  the 

4  Government  might  have  access  to  that  database? 

5  A      I  don't  know. 

6  Q      Do  you  have  reason  to  believe  that  if  that 

7  referral  had  been  entered  into  the  database,  that 

8  there  would  be  some  way  of  protecting  the 

9  confidentiality  of  the  naming  of  the  Clintons? 

10  A      I  don't  know.    However,  I  would  have 

1 1  expected  the  United  States  Attorney,  if  they  were 

12  concerned  about  that,  to  call  me  on  such  a  case 

13  because  it  was  a  sensitive  case. 

14  Q      I'm  sorry,  I  lost  the  last  part  of  that. 

1 5  Could  you  repeat  that? 

16  A      I  said  I  would  have  expected  the  United 

17  States  Attorney,  if  they  were  concerned  about 

18  confidentiality,  and  they  didn't  want  to  enter  all 

19  the  data  in  the  database,  or  they  didn't  want  to  send 

20  any  urgent  report,  I  would  have  expected  the  United 

21  States  Attorney  to  call  me  and  say.  Bill,  I 

22  understand  that  a  case  has  come  in,  and  here's  what 


1  it's  about,  here's  the  history  of  it,  here  are  the 

2  allegations  that  are  made,  here's  the  role  of  the 

3  Clintons,  here's  how  I  believe  we  ought  to  handle  the 

4  sensitivities,  and  discuss  it  with  me. 

5  I  think  a  U.S.  Attorney  should  do  that  if 

6  they're  not  going  to  follow  the  normal  rules. 

7  Q      But  given  the  fact  that  it  wasn't  done  in 

8  this  case,  the  outcome  in  terms  of  their  being  no 

9  dissemination  of  information  and  no  overt 

10  investigation  of  the  allegations  were  in  conformity 

1 1  with  what  you  thought  was  appropriate. 

12  MR.  COHEN:    You're  just  referring  to  the 

13  outcome  remaining  secret  through  the  election? 

14  MR.  BEN-VENISTE:    Correct. 

15  THE  WITNESS:   As  far  as  it's  remaining 

16  secret  through  the  election,  I  think  that's  right. 

17  Although  - 

18  BY  MR.  BEN-VENISTE: 

19  Q      There  are  two  parts  to  the  question. 

20  And  further  to  be  no  overt  investigative 

21  steps  taken.   You  also  agree  with  that? 

22  MR.  COHEN:    He  already  said  that  was  his 
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1  direction. 

2  MR.  BEN-VENISTE:    Okay. 

3  THE  WITNESS:    That  was  my  direction 

4  because  I  had  no  basis  for  directing  anything 

5  otherwise.   But  I  do  think  that  important  decisions 

6  that  should  have  been  made  by  the  Attorney  General 

7  were  precluded  by  the  conduct  of  the  United  States 

8  Attorney. 

9  BY  MR.  BEN-VENISTE: 

10  Q      Essentially,  the  conclusions  that  you 

1 1  reached  were  identical  to  the  de  facto  situation  that 

12  existed? 

13  A      I  don't  know  what  you're  talking  about. 

14  Q      You  reached  the  same  conclusion  that  the 

15  people  in  Little  Rock  had  reached,  which  was  that  it 

16  would  not  be  appropriate  to  take  any  overt  steps, 

17  correct? 

18  MR.  GICALE:    I  object. 

19  THE  WITNESS:    I  know  of  no  basis  for 

20  questioning  that  judgment.   And  I  wasn't  prepared  to 

21  question  it. 

22 My  view  is  that  the  situation  where  a 


1  referral  comes  in,  a  candidate  for  the  presidency,  is 

2  that  it  requires  sort  of  an  unusual  judgment  to  be 

3  made.   I  can  conceive  of  the  circumstance,  and  I 

4  don't  think  that  exists  here,  although  I  didn't  know, 

5  going  into  it,  a  circumstance  might  exist  where  a 

6  referral  comes  in,  and  there's  very  clear  evidence  or 

7  it  wouldn't  take  much  to  recognize  compelling 

8  evidence  of  criminality,  let's  say  very  specific  and 

9  credible,  and  numerous  credible  allegations  of  some 

10  kind  of  crime,  where  the  Attorney  General  might,  as  a 

1 1  result  of  his  own  judgment,  say  that  he  would  take  it 

12  on  his  own  to  make  that  public  before  the  election. 

13  Q      But  that  certainly  wasn't  the  case  here? 

14  A      That  wasn't  the  case  here,  and  I  could 

15  conceive  of  a  situation  ~  well,  that  wasn't  the  case 

16  here.   I  didn't  know  it  until  I  became  aware  of  the 

17  referral. 

18  Q      Okay. 

19  A      And  1  think  that's  a  judgment  I  have  to 

20  make,  not  him. 

21  Q      But  you  did  make  that  judgment? 

22  A      And  he  should  allow  me  to  make  that 
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1  judgment. 

2  MR.  GICALE:    He  didn't  make  that  judgment. 

3  Mr.  Ben-Veniste  asked  if  you  made  that  judgment.    You 

4  were  not  given  the  opportunity  to  make  that  judgment, 

5  correct? 

6  MR.  BEN-VENISTE:    Of  course  he  made  that 

7  judgment. 

8  THE  WITNESS:    I  was  not  given  the 

9  opportunity  to  make  that  judgment.   But  based  on  what 

10  I  see  today,  ~ 

1 1  MR.  BEN-VENISTE:    Hang  on.    You're  saying 

12  you  weren't  given  the  opportunity  to  make  the 

13  judgment  when  you  learned  of  the  criminal  referral 

14  that  it  was  appropriate  to  take  no  overt  steps? 

15  THE  WITNESS:   Excuse  me? 

16  BY  MR.  BEN-VENISTE: 

17  Q      Are  you  saying  ~  Mr.  Gicale  is 

18  confusing  ~ 

19  MR.  GICALE:    I'm  not  confusing  anything 

20  here.   That's  not  the  question  you  asked  him. 

21  BY  MR.  BEN-VENISTE: 

22 Q      The  question  1  asked  was,  did  you  not  make 


1  the  determination  that  it  was  appropriate  to  take  no 

2  overt  steps? 

3  A      I  made  that  determination  based  on  the 

4  information  I  had,  but  I  felt  the  information  I  had 

5  was  probably  not  full. 

6  Q      What  was  lacking  from  the  information  you 

7  had? 

8  A      I  would  have  liked  to  know  more  about  what 

9  the  U.S.  Attorney's  Office  knew  about  the  role  of  the 

10  Clintons. 

1 1  Q      Why  didn't  you  ask  them? 

12  A      Because  he  had  already  made  his  position 

13  obvious. 

14  Q      But  if  you  wanted  to  know  more 

15  information,  weren't  you  in  a  position  to  ask  the 

16  United  States  Attorney  to  provide  it  to  you? 

17  A      Not  without,  1  think,  perhaps  triggering 

1 8  the  reaction  on  his  part  that  would  have  been  wrong, 

19  but  still  probably  plagued  that  investigation  going 

20  forward.   I  thought  it  best  to  let  the  investigation 

21  go  forward  as  it  was. 

22  But  I'm  not  suggesting  that  there  was 
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1  anything  in  here  that  puts  this  into  the  first 

2  category.   The  second  category,  it  seems  to  me,  would 

3  be  a  case  where  you  have,  you  don't  have  slam  dunk 

4  evidence  of  criminality,  but  it  is  significant 

5  evidence  that  might  make  someone  a  subject  that  you 

6  might  want  to  look  at  very  hard  and  possibly  target 

7  sort  of  a  gray  zone  in  there.   And  I  think  that's 

8  those  sort  of  cases  you  may  say  that  you  don't  even 

9  want  those  cases,  you  want  those  cases  aboslutely 

10  handled  just  as  another  case  would  be  handled  of  the 

1 1  same  type  but  not  involving  a  political  election.   If 

12  it  involves  public  disclosure,  so  be  it.    You're  not 

13  the  one  who's  authorizing  public  disclosure,  but 

14  you're  letting  the  chips  fall  where  they  may  by 

15  simply  following  the  evidence  and  handling  the  case 

16  just  like  any  other  case. 

17  Q      Do  you  have  some  reason  to  believe  that  in 

18  consultation  with  the  FBI  and  the  career  people  at 

19  the  Department  of  Justice,  that  analysis  was  not  made 

20  with  respect  to  this  criminal  referral? 

21  A      1  don't  know  when  it  was  made. 

22 Q      So  the  answer  to  my  question  was,  you  have 
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1  no  such  reason  to  believe? 

2  MR.  GICALE:    1  believe  the  answer  was  he 

3  didn't  know. 

4  THE  WITNESS:    I'm  not  the  Attorney  General 

5  anymore,  nor  the  Independent  Counsel,  so  I  don't  have 

6  information  about  the  case. 

7  But  at  the  time  I  left,  I  did  not  have 

8  that  information. 

9  Q      Okay. 

10  A      And  then  finally,  I  would  say  that  there 

1 1  are  cases  where  the  role  of  the  sensitive  figure  is 

12  such  that  you  wouldn't  think  that  they  would  really 

13  be  ultimately  tied  up  in  a  thing  as  subjects  or 

14  targets,  and  you  would  want  to  assure  that  the  case 

15  does  not  play  a  role  in  the  election  process  by 

16  assuring  that  there  are  no  public  steps  taken. 

17  Based  on  what  1  knew,  and  I  did  not  have 

18  ftill  information,  but  based  on  what  1  knew,  this 

19  would  fall  in  that  category.   But  I  felt  that  the 

20  delay  by  the  U.S.  Attorney  and  also  his  posture 

21  really  prevented  me  from  really  getting  an 

22  understanding  of  the  case,  and  making  that  decision. 
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1  I  felt  the  Attorney  General  should  be  on 

2  that. 

3  Q      His  posture? 

4  A      But  I  don't  know  what  the  outcome  of  this 

5  was  going  to  be.   And,  as  I  said  at  the  time,  I  did 

6  not  have  an  opinion  about  the  case  because  I  didn't 

7  know  about  the  case.   I  didn't  understand  the  merits 

8  of  the  case. 

9  Q      Did  you  understand  the  U.S.  Attorney  to  be 

10  taking  the  position  that  the  FBI  could  do  what  it 

1 1  wanted,  that  he  would  not  be  the  one  to  authorize  an 

12  investigation  that  might  result  in  negative  publicity 

13  in  the  weeks  before  presidential  elections? 

14  A      It's  my  understanding  he  wasn't  being 

15  asked  to  do  that.   That  was  not  my  understanding. 

16  Q      Are  you  suggesting  that  he  would  get,  that 

17  you  might  get  more  information  from  him  than  he  had? 

1 8  Do  you  have  some  understanding  of  how  he  would  obtain 

1 9  that  information,  other  than  taking  investigative 

20  steps? 

21  A      He  obviously  had  a  view.    I  think  he  had  a 

22  view  of  the  case,  and  it  may  have  been  partially 
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1  based  on  his  experience  with  the  McDougall  case.   I 

2  think  it  would  have  also  been  proper  for  him  to 

3  review  the  documents  that  the  Government  already  had 

4  in  its  possession,  which  would  have  required  no  grand 

5  jury  or  no  subpoenas. 

6  And  I  also  think  discussing  it  with  the 

7  Bureau,  the  RTC  and  others  would  have  been 

8  appropriate  steps  for  the  U.S.  Attorney  to  take. 

9  Q      Were  you  basing  your  assessment  of  Mr. 

10  Banks'  actions  on  your  understanding  that  he  had  not 

1 1  reviewed  the  documents? 

12  A      My  understanding  was  there  had  been  no 

13  review. 

14  Q      Were  you  basing  your  assessment  of  Mr. 

1 5  Banks'  actions  on  the  understanding  that  the  FBI  had 

16  not  reviewed  the  documents? 

17  A      I  thought  there  was  some  dispute  about  the 

18  FBI  reviewing  the  documents.   I'm  not  clear  on  that. 

19  Q      Did  you  have  it  in  your  mind  that  the  FBI 

20  had  not  reviewed  the  documents? 

2 1  A      What  time  are  you  talking  about? 

22  Q      Prior  to  the  election. 
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1  A      My  understanding  at  the  time  the  letter 

2  came  in  was  that  there  had  been  no  review  of  the 

3  documents. 

4  Q      By  either  the  U.S.  Attorney  or  the  FBI? 

5  A      Yes.    I  think  that  was  my  understanding. 

6  MR.  BEN-VENISTE:    I  don't  have  anything 

7  further. 

8  MR.  GICALE:    I  have  nothing  further. 

9  Thank  you  very  much. 

10  Thank  you,  Mr.  Barr. 

1 1  Thank  you,  Mr.  Cohen. 

12  (Whereupon,  at  6:55  p.m.,  Monday, 

13  November  13,  1995,  the  taking  of  the  deposition 

14  ceased.) 
15 

16  

17  WILLIAM  P.  BARR 
18 

19 
20 

21 
22 
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1  PROCEEDINGS 

2  Whereupon, 

3  CHARLES  E.  SHEPPERSON 

4  was  called  as  a  witness  and,   having  been  first  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  DINH: 

8  Q      Mr.  Shepperson,  as  you  know,  my  name  is 
Viet  Dinh.    I'm  with  the  majority  staff  of  the  Senate 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  related  matters. 

This  deposition  is  conducted  pursuant  to 
Senate  Resolution  120,  and  it's  this  resolution  that 
created  the  Special  Committee,  to  be  administered  by 
the  Senate  Banking  Committee,  to  conduct  an 
investigation  into  Whitewater  Development 
Corporation,  Madison  Guaranty  Savings  and  Loan 
Association,  Capital  Management  Services,  and  related 
matters. 

Section  3(e)  of  Resolution  120  authorizes 
investigation  of  and  public  hearings  into  the  source 
of  funding  and  the  lending  practices  of  Capital 


1  Management  Services,  Incorporated,  and  its 

2  supervision  and  regulation  by  the  Small  Business 

3  Administration,  including  any  alleged  diversion  of 

4  funds  to  Whitewater  Development  Corporation.   This 

5  subject  will  be  the  focus  of  today's  deposition. 

6  I  should  tell  you  that  this  deposition  is 

7  made  in  advance  of  public  hearings  that  are  currently 
being  conducted.   We  have  not  decided  whether  you 
will  be  called  as  a  witness  at  such  hearings. 

The  stenographer  will  prepare  a  record  of 
questions  and  answers.   This  deposition  will  be 
treated  as  committee  confidential  until  the  hearings. 
Then  it  may  be  made  whole  or  part  public. 

Prior  to  the  hearings,  you  will  receive  a 
letter  from  the  Committee  telling  you  that  you  may 
come  to  the  Senate  to  review  the  transcript  of  your 
deposition  and  make  note  of  any  corrections  in 
transcription  on  an  errata  sheet.   This  is  for  the 
limited  purpose  of  review,  and  the  information  is  not 
be  disclosed  for  any  other  reason  to  the  press  or  to 
the  other  witnesses. 

If  you  are  called  to  testify  at  public 
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1  hearings,  you  will  be  provided  with  a  copy  of  your 

2  deposition  transcript  four  days  in  advance  of  the 

3  testimony,  again  for  the  limited  purpose  of  preparing 

4  yourself  for  the  testimony  at  the  public  hearings. 

5  You  may  be  represented  by  counsel.   I  see  you  do  not 

6  have  counsel,  for  the  record. 

7  Objections  as  to  the  form  of  the  questions 

8  can  be  noted  for  the  record.   There  are  two  grounds 

9  upon  which  counsel  may  object  and  give  an  instruction 

10  not  to  answer.   That  is  upon  privilege  and  scope,  the 

1 1  latter  being  that  the  question  exceeds  the  scope  of 

12  the  resolution.    I  should  advise  that  the  Committee 

13  Chairman  will  ultimately  rule  on  any  objections  where 

14  the  witness  refuses  to  answer  a  question. 

15  Can  you  please  state  your  name, 

16  for  the  record,  please? 

17  A      My  name  is  Charles  E.  Shepperson. 
18 

19 

20  Q      And  your  office  phone  number, 

21  please. 

22  A      My  office  number  is  202-205-6768. 

1 

2  Q      Who  do  you  work  for  currently? 

3  A      I  work  for  the  Small  Business 

4  Administration. 

5  Q      What  is  your  position? 

6  A      Currently,  I'm  the  Deputy  Associate 

7  Administrator  for  Small  Business  Development 

8  Companies. 

9  Q      What  was  your  position  in  May  of  1993? 

10  A      I  was  the  Deputy  Associate  Administrator 

1 1  for  Investment. 

12  Q      And  in  that  position  in  1993,  did  you  come 

13  to  know  a  person  named  Wayne  Foren? 

14  A      Yes.    He  was  my  immediate  supervisor. 

15  Q      What  was  his  position  at  the  time? 

16  A      He  was  the  Associate  Administrator  for 

17  Investment. 

18  Q      Can  you  tell  us,  as  the  Deputy  Associate 

19  Administrator  for  Investments,  what  was  the  general 

20  nature  of  your  responsibilities? 

21  A      I  served  as  his  alter  ego,  principally  in 

22  managing  the  day-to-day  operations  of  the  office. 


7641 


1  consulting  with  him  on  policy  issues,  and  generally 

2  worked  together  with  Mr.  Foren. 

3  Q      So  I  take  it  you  worked  very  closely  with 

4  him  on  a  day-to-day  basis? 

5  A      Yes. 

6  Q      Do  you  see  him  very  often  during  the 

7  course  of  a  day? 

8  A      At  that  time  I  did. 
Q      In  May  of  1993  is  when  I'm  concerned  with. 
A      Yes.   Our  offices  adjoined  each  other. 
Q      And  his  door  is  open? 
A      Yes. 

Q      Your  door  is  open? 
A      Yes. 
Q      Do  you  make  a  practice  of  coming  into  each 

other's  offices  and  talking? 

A      Often. 

Q      And  much  of  that  conversation  had  to  do 
with  the  work  that  either  you  were  working  on  or  Mr. 
Foren  was  working  on  at  the  time? 

A      That's  correct. 

Q      And  anything  out  of  the  ordinary  that  is 

1  relevant  to  what  you  were  working  on,  you  would 

2  probably  talk  to  each  other  about  that? 

3  A      Yes. 

4  Q      I  want  to  direct  your  attention  to  the 

5  date  of  May  5,  1993. 

6  To  the  best  of  your  recollection,  do  you 

7  know  if  Mr.  Foren  had  a  meeting  or  a  conversation 

8  with  Mr.  Erskine  Bowles  on  that  day? 
A      If  I  could,  I'll  just  take  a  rabbit  trail 

for  one  minute  and  explain. 

You  called  me  about  an  hour  ago.    I've  not 
had  the  opportunity  to  review  my  calendar,  my  notes. 
And  anything  I  say  is  to  the  best  of  my  recollection, 
after  having  been  disassociated  with  the  Small 
Business  Investment  Company  -  excuse  me,  the  Small 
Business  Investment  Program  ~  for  more  than  two 
years. 

As  1  recall,  in  the  May  5-May  6, 
thereabouts,  time  frame  was  approximately  the  time 
when  Mr.  Bowles  was  about  to  be  confirmed.   And  Mr. 
Foren  told  me  on  the  day  before  Mr.  Bowles  was 
confirmed  as  the  administrator  that  Mr.  Bowles  told 
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1  him  that  the  Capital  Management  specialized  small 

2  business  investment  company  should  be  referred  to  the 

3  Office  of  the  Inspector  General  before  the  close  of 

4  business  that  day.    I  believe  that  was  May  5.    I 

5  really  don't  --  if  May  6  was  the  day  he  was 

6  confirmed,  then  May  5  is  when  this  took  place. 

7  Q      If  I  tell  you  for  the  purposes  of  this 

8  deposition  ~  let's  assume  that  May  6  is  the  day  that 

9  he  was  confirmed,  then  that  would  be  May  5? 

10  A      Yes,  the  day  before. 

1 1  Q      The  day  before. 

12  Now,  let  me  just  make  everything  clear  and 

13  unpack  that  statement.   Mr.  Bowles  told  Mr.  Foren 

14  that  Capital  Management  Services  Company  should  be 

15  referred  to  the  SB  A  Inspector  General's  office  before 

16  the  close  of  the  business  day? 

17  A      As  I  recall,  that  was  the  statement  that 

18  Mr.  Foren  gave  to  me. 

19  Q      Do  you  recall  when  Mr.  Foren  told  you 

20  about  Mr.  Bowles's  instructions? 

21  A      I'm  sure  it  was  the  same  day.    I  am  sure 

22  it  was  —  it  must  have  been  a  short  time  after  he  was 

1  told  that. 

2  Q      Now,  to  the  best  of  your  knowledge  and 

3  recollection,  do  you  know  if  such  a  referral  was  made 

4  on  that  day? 

5  A      I  believe  it  was  made  that  day.   My 

6  recollection  is  that  it  was  made  that  day.    I  don't 

7  have  papers  available. 

8  Q      Do  you  know  if  Mr.  Foren  indicated  this 

9  fact  to  Mr.  Bowles  after  he  had  made  the  referral  to 

10  the  SB  A  IG? 

11  A      I  don't  remember  that.   I  remember  him 

12  telling  Wayne  that  we  should  make  the  referral. 

13  Whether  we  got  back  in  touch  with  him,  I  don't 

14  remember. 

15  MR.  IVEY:    Can  we  go  off  the  record  for  a 

16  second? 

17  (Discussion  off  the  record.) 

1 8  (The  reporter  read  the  record  as 

19  requested.) 

20  BY  MR.  DINH: 

2 1  Q      When  was  the  next  time  you  became  aware  of 

22  any  other  conversation  between  Mr.  Bowles  and  Mr. 
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1  Foren  with  respect  to  Capital  Management? 

2  A      I  can't  remember  a  specific  date.   I 

3  presume  it  was  early  in  Mr.  Bowles's  tenure,  and  Mr. 

4  Foren  told  me  that  following  a  meeting  with  Mr. 

5  Bowles,  that  Mr.  Bowles  took  him  aside  and  said  that 

6  he  had  had  dinner  with  the  chief  of  staff  at  the 

7  White  House,  and  mentioned  the  Capital  Management 

8  situation;  and  that  his  comment  was  that  that 
situation  should  be  handled  the  way  those  situations 
are  normally  taken  care  of 

Q      "His  comment"  being  the  chief  of  staffs? 

A      Yes.   This  is  second,  third-hand.   I  can't 
tell  you  a  date.   I  can't  tell  you  a  time. 

Q      You  said  it  was  early  in  Mr.  Bowles's 
tenure.   Do  you  know  approximately  how  early  in  his 
tenure?  Within  a  week  of  May  5  or  May  6? 

A      I'd  be  speculating  at  best.    I  couldn't 
put  a  time. 

Q      Within  a  month? 

A      You  know,  I  don't  know.    It  was  early. 
I'd  really  be  stretching  to  try  and  put  a  time  frame. 

Q      I  wouldn't  ask  you  to  speculate. 


1  When  did  you  leave  your  position  as  Deputy 

2  Associate  Administrator  for  Investment? 

3  A      November  of  1993.    I  was  detailed  to 

4  another  position. 

5  Q      And  this  is  the  same  time  that  Mr.  Foren 

6  was  reassigned  from  his  position  as  associate 

7  administrator? 

8  A      Mr.  Foren  was  reassigned  something  like 
October  23.    My  mother  fell  shortly  thereafter  and 
was  in  the  hospital,  and  I  was  away  from  the  office. 
And  when  I  came  back,  I  was  detailed  into  another 
position. 

Q      And  in  this  new  position,  you  have  not  ~ 
you  were  not  working  with  Mr.  Foren  in  any  position? 

A      No. 

Q      So  it's  safe  to  say  that  when  you  say 
early  in  Mr.  Bowles's  tenure,  that  this  conversation 
that  Mr.  Foren  related  to  you  occurred  before  October 
23,  1993,  then? 

A      Oh,  certainly. 

Q      Are  you  aware  of  any  other  contacts 
between  Mr.  Bowles  and  the  White  House? 
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1  A      One. 

2  Q      When  he  was  still  with  the  Small  Business 

3  Administration? 

4  A      Well,  no.    I  mean,  you  know,  I  presume  he 

5  reported,  as  the  Administrator  of  the  Small  Business 

6  Administration,  to  the  White  House  on  a  routine  basis 

7  on  many  matters. 

8  Are  we  specifically  talking  about  relative 

9  to  the  Capital  Management? 

10  Q      Right,  that  was  my  next  question. 

1 1  Specifically,  do  you  have  any  knowledge  of 

12  any  contacts  Mr.  Bowles  may  have  had  with  the  White 

13  House  while  he  was  Administrator  of  the  SBA  with 

14  respect  to  Capital  Management,  Hale,  or  Madison  or 

15  Whitewater? 

16  A      I  don't  have  any  first-hand  information. 

17  Q      Do  you  have  any  other  knowledge? 

18  A      I  would  assume  —  1  mean,  I  know  that  as 

19  the  investigation  progressed  and  things  began  to  take 

20  place  and  we  became  aware  of  them,  that  we  informed 

21  Mr.  Bowles  of  what  we  were  doing,  or  what  seemed  to 

22  be  happening.   I  have  no  idea  what  he  did  with  that 

14 

1  information. 

2  Q      But  you  did  give  him  updates  as  to  the 

3  progress  of  the  case? 

4  A      Yes. 

5  Q      Was  it  you  personally  or  Mr.  Foren  when 

6  you  said  "we?" 

7  A      I'd  say  normally  it  would  be  Mr.  Foren. 

8  We  would  generate  information  and  give  it  to  Mr. 

9  Foren,  and  he  would  sign  it  and  send  it  on  up  to  Mr. 

10  Bowles  as  information  that  became  known  to  us  from 

1 1  the  general  counsel,  from  our  office,  from  various 

12  elements. 

13  Q      Apart  from  the  chief  of  staff  in  the  White 

14  House's  statement  that  this  case  should  be  handled  as 

15  you  would  any  other  case,  are  you  aware  of  any  other 

16  communication  from  the  White  House  to  the  SBA  as  to 

17  how  the  case  should  be  handled? 

18  A      No. 

19  Q      Are  you  aware  of  any  sentiment  during  the 

20  summer  of  1993  that  this  case  should  not  be  referred 

21  to  as  a  criminal  case  by  the  SBA? 

22  A      No,  I'm  not  aware  of  that. 
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1  Q      Do  you  know  who  Cecilia  Seay  is? 

2  A      Yes.    Cecilia  Seay? 

3  Q      Yes. 

4  A      She  worked  in  our  Office  of  Liquidation  in 

5  the  investment  division. 

6  Q      Do  you  know  in  the  period  of,  say, 

7  generally  the  summer  of  1993  ~  do  you  know  if  she 

8  had  any  involvement  with  the  Capital  Management  case? 
A      I  don't  know.    I  don't  believe  she  did, 

but  I'm  not  sure.   There  were  a  couple  of 
intermittent  supervisors  between  her  and  I,  so  ~ 
intervening  supervisors  --  so  I'm  not  sure. 

Q      So  you  were  three  or  four  levels  above  her 
in  the  supervisory  chain? 

A      Yes. 

Q      Who  would  these  people  be,  from  the  bottom 
up? 

A      It  was  ~  Thomas  Morris  was  the  branch 
chief,  if  you  would.    Ronald  Sobolski  was  the 
director  of  the  Office  of  Liquidation,  both  of  whom 
would  have  been  between  she  and  I. 

Q      I  just  want  to  return  back  to  the 
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1  conversation  you  had  with  Mr.  Foren  when  he  related 

2  to  you  the  conversation  Mr.  Bowles  had  had  with  the 

3  chief  of  staff 

4  Again,  I  don't  ask  you  to  speculate.  But 

5  when  you  said  it  was  definitely  before  October  23, 

6  1993,  can  you  say  whether  it  was  during  the  summer  of 

7  1993  that  he  had  this  conversation  with  Mr.  Foren? 

8  A      I  can't  tell  you.    I  would  like  to,  but  I 
just  can't  remember  when  it  was.   Perhaps  if  I  had 
looked  back  through  my  calendars  or  something,  I 
could  maybe  find  meetings  ~  but  I  can't  put  a  time 
frame  on  it. 

Q      I  don't  ask  you  to  speculate.  I  really  do 
appreciate  your  coming  on  such  short  notice.   Like  I 
said,  we  only  came  to  some  relevant  information  over 
the  weekend,  and  I  appreciate  the  fact  that  you  have 
not  had  a  chance  to  review  your  documents  and  your 
personal  files. 

I  would  ask  that  you  do  so  within  this 
week,  and  if  such  studies  come  up  with  any  more 
relevant  information,  that  you  would  advise  either  me 
or  Mr.  Ivey  of  any  such  information  you  may  have 
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1  after  reviewing  your  files. 

2  MR.  DINH:    I  have  no  further  questions. 

3  MR.  IVEY:    I'd  like  to  thank  you  as  well 

4  for  coming  on  such  short  notice.   I  think  you've 

5  gotten  an  hour's  notice  or  so. 

6  THE  WITNESS:    But  I  still  have  people  I 

7  have  to  get  in  touch  with  in  Sacramento  and  Houston, 

8  because  I  don't  know  if  we're  going  to  be  in  business 

9  tomorrow. 

10  MR.  IVEY:    I  apologize  for  the 

1 1  inconvenience.  Let  me  try  to  go  through  this  as 

12  quickly  as  possible,  so  we  can  wrap  up. 

13  EXAMINATION 

14  BY  MR.  IVEY: 

15  Q      You  mentioned  you  were  sort  of  an  alter 

16  ego  for  Mr.  Foren,  and  that  you  worked  closely 

17  together. 

18  A      Yes. 

19  Q      For  what  period  of  time  was  that,  in  fact? 

20  A      The  entire  time  I  was  there.   I  believe  I 

21  started  in  January  of  1991.    It  might  have  been  1990 

22  or  1991.    I  don't  remember  which  year,  and  I  was  his 


1  deputy  for  the  entire  period. 

2  Q      So,  two  and  a  half  years? 

3  A      Say  two  years,  just  for  the  sake  of  round 

4  numbers. 

5  Q      Did  you  ever  see  each  other  socially? 

6  A      Yes. 

7  Q      Frequently? 

8  A      Once  a  week. 

9  Q      And  after  he  left  the  SBA,  did  you 

10  continue  to  see  each  other  socially? 

11  A      Yes. 

12  Q      Still  about  once  a  week  or  so? 

13  A      Not  so  often  after  he  retired. 

14  Q      Have  you  seen  him  in  the  last  two  or  three 

15  weeks? 

16  A      Yes. 

17  Q      On  social  occasions? 

18  A      Yes.   As  a  matter  of  fact,  I  saw  him  in 

19  church  yesterday. 

20  Q      You  two  don't  live  too  far  apart  from  each 

21  other? 

22  A      Opposite  ends  of  the  county.   He  lives  in 
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1  Burke.   I  live  in  the  suburbs  of  Alexandria. 

2  Q      Did  you  know  when  his  deposition  was  taken 

3  before  the  Senate  Special  Committee? 

4  A      A  couple  of  weeks  ago.   Mr.  Dinh,  I 

5  believe,  called  me  to  get  his  address  and  phone 

6  number  so  he  could  contact  Mr.  Foren  at  home.   I  had 

7  his  home  number. 

8  MR.  DfNH:    For  the  record,  that  was  on 

9  advice  of  either  the  general  counsel  or  the  associate 
general  counsel  of  the  SBA  that  I  called  Mr.  Foren. 

1 1  BY  MR.  IVEY: 

12  Q      And  after  you  gave  Mr.  Dinh  Mr.  Foren 's 

13  phone  number,  did  you  talk  to  Mr.  Foren  shortly 

14  thereafter? 

15  A      I  told  him  that  I  had  given  the  Committee 

16  his  address  and  phone  number,  and  that  they  would  be 

17  contacting  him.    I  frankly  had  forgotten  Mr.  Dinh's 

18  name.   I  just  knew  that  it  was  somebody  from  the 

19  Senate  Whitewater  Committee. 

20  Q      Did  he  ask  you  why  the  Committee  was 

21  contacting  him? 

22  A      I  don't  remember.   I  didn't  know.    If  he 
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1  asked  me,  I  did  not  know. 

2  Q      And  after  Mr.  Foren  gave  his  deposition, 

3  did  you  talk  with  him  about  his  deposition? 

4  A      No.    I  didn't  talk  about  his  deposition 

5  with  him,  other  than  yes,  he  gave  his  deposition  and 

6  he  explained  the  whole  situation  with  Whitewater  that 

7  I  presume  covered  the  whole  realm  of  the  time  that  we 

8  were  involved  with  Whitewater.   But  I  don't  know  what 
he  told  them  or  what  he  told  you  specifically. 

Q      But  he  told  you  that  he  sort  of  testified 
about  a  range  of  issues  relevant  to  Whitewater? 

A      Well,  he  told  me  he  testified  before  the 
Senate  Whitewater  Committee  on  Capital  Management.  I 
presume  that  that's  a  range  of  all  kinds  of  things 
that  went  on. 

Q      But  he  didn't  give  any  specifics? 

A      No. 

Q      Like  he  didn't  say  we  talked  about  David 
Hale? 

A      Well,  if  you  talk  about  Whitewater,  if  you 
talk  about  Capital  Management,  you  talk  about  David 
Hale.   He  was  Capital  Management. 
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1  Q      The  conversation  that  you  had  with  him, 

2  was  that  all  you  discussed?  Did  you  discuss  any 

3  particulars  about  his  testimony? 

4  A      He  contacted  me  following  whenever  you 

5  guys  contacted  him.    He  talked  to  me  in  church,  I 

6  presume  the  following  Sunday. 

7  Q      Do  you  have  a  sense  of  what  date  you  were 

8  talking  about? 

9  A      It  was  two  or  three  weeks  ago  or 

10  thereabouts. 

1 1  Q      Two  or  three  weeks  ago. 

12  MR.  IVEY:    Can  we  go  off  the  record  for  a 

13  second? 

14  (Discussion  off  the  record.) 

15  BY  MR.  IVEY: 

16  Q      Just  to  recap  for  the  two  or  three  weeks 

17  ago  -- 

18  A      1  believe  it  was  the  Sunday  after  he  made 

19  his  deposition  two  or  three  weeks  ago,  and  he  was 

20  asking  me  about  what  did  1  recall  to  be  the  sequence 

21  of  events  relative  to  our  turning  over  Capital 

22  Management  to  the  Office  of  the  Inspector  General. 
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1  Q      Did  he  tell  you  what  he  recalled  the 

2  sequence  of  events  to  be? 

3  A      We  just  talked  about  it,  what  happened. 

4  And  it  was,  "Well,  1  remember  that  you  told  me  that 

5  Erskine  told  you  to  turn  it  over  that  day.   Then  you 

6  had  subsequently  told  me  that  Erskine  had  shared  with 

7  you,  and  discussed  it  with  clarity." 

8  He  asked  me  what  the  name  of  the  lady  was 

9  who  used  to  be  Mr.  Bowles's  confidential  assistant. 

10  And  1  remembered  her  name.   As  1  recall,  Pam  Madaris 

1 1  1  believe  is  her  name.   That's  generally  ~  we  talked 

12  about  what  happened  and  how  it  happened. 

13  Q      Now,  the  narrative  you  went  through  about 

14  the  sequence  of  events  that  you've  just  described, 

15  was  that  what  Mr.  Foren  said  to  you,  or  what  you  said 

16  to  Mr.  Foren? 

17  A      That's  what  I  said  to  him. 

18  Q      Did  he  ever  tell  you  what  he  thought  the 

19  sequence  of  events  was? 

20  A      No.    It  was,  "Yeah,  that's  the  way  I 

21  remember  it."    We  did  not  specifically  talk  about 

22  exactly  how  it  was.    It  was,  "Yeah,  that's  the  way  I 
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1  remember  it." 

2  Q      Did  he  tell  you  why  he  was  wondering  who 

3  Mr.  Bowles's  assistant  was? 

4  A      No.    He  said,  "What  was  that  girl's  name? 

5  That  was  a  young  woman  who  sat  outside  of  his  office 

6  —  Pam.   What  was  Pam's  last  name,  what  was  Pam's 

7  name?"  And  I  told  him  what  Pam's  name  was. 

8  Q      Did  he  ask  you  if  this  briefing  took 
place,  or  any  of  these  conversations  took  place,  with 
Mr.  Bowles  over  the  phone  or  in  person? 

A      Not  that  I  recall.   My  recollection  is 
that  I  mentioned  this  to  Mr.  Foren  when  we  talked, 
when  Mr.  Bowles  was  first  ~  I  don't  know  whether  the 
right  word  is  "nominated,"  or  whatever  the  right  term 
is  ~  he  made  the  decision  to  not  come  into  the 
building.   And  I  had  said  to  Wayne  that  it  was  my 
recollection  that  he  was  never  in  the  building  before 
he  was  confirmed. 

On  two  occasions,  Mr.  Foren  and  I  went 
over  to  the  Old  Executive  Office  Building  and  briefed 
Mr.  Bowles  on  the  SBIC  program,  along  with  our 

Congressional  Assistant  Administrator  for 

24 

1  Congressional  Liaison,  anyway,  and  someone  else.   And 

2  we  had  meetings  with  them,  I  believe  it  was  twice, 

3  because  we  couldn't  get  done  the  first  time,  and  he 

4  was  interested  in  this  program. 

5  Q      Did  Mr.  Foren  recall  that  Mr.  Bowles 

6  hadn't  come  into  the  building  until  he  was  confirmed? 

7  A      Yes. 

8  Q      Did  he  then  ask  you  whether  this  May  5 
conversation  took  place  before  or  after  your 
confirmation?   Did  you  discuss  that? 

A      No.    I  said  that  it  was  before. 

Q  With  respect  to  the  conversation  about  Mr. 
McLarty,  was  there  a  discussion  about  whether  that 
was  before  or  after  the  confirmation? 

A      I  don't  recollect  us  discussing  whether  it 
was  before  or  after.   I  think  it  was  after,  because 
it  seems  to  me  that  Mr.  Foren' s  comment  was  that  he 
pulled  me  aside  after  a  meeting  and  told  me  this. 
And  that  couldn't  have  happened  unless  it  was 
afterward,  because  I  don't  recall  Mr.  Bowles  coming 
to  the  building  before  he  was  confirmed. 

Q      Let  me  represent  to  you  ~  I  know  we 
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1  represented  earlier  to  you  that  Bowles  was  confirmed 

2  on  May  6.    Actually,  his  confirmation  hearing  was  on 

3  the  6th.    He  was  actually  confirmed  on  May  7. 

4  Do  you  recall  that  sequence  in  that  way? 

5  A      I  don't  remember  the  date,  okay?   If  it 

6  was  the  6th,  that's  fine.   If  it  was  the  7th,  that's 

7  fine.   I  don't  remember  the  exact  date. 

8  Q      So  if  it's  the  6th  or  the  7th,  or 

9  whatever,  this  would  refer  to  the  initial  meeting 

10  where  the  referral  was  discussed? 

1 1  A      Yes. 

12  Q      Let  me  phrase  the  question  this  way. 

13  If  the  testimony  was  given,  or  someone 

14  said  that  the  meeting  took  place  on  May  6,  which  is 

15  before  Mr.  Bowles's  confirmation  ~ 

16  A      Which  meeting? 

17  Q      Let  me  finish  the  question. 

18  —in  which  Mr.  Bowles  pulled  Mr.  Foren 

19  aside  and  told  him  that  he'd  had  dinner  with  McLarty 

20  the  night  before,  or  a  conversation  with  McLarty  the 

21  night  before;  would  that  square  ~ 

22 (Discussion  off  the  record.) 

26 

1  (Whereupon,  at  5:15  p.m.,  the  taking  of 

2  the  deposition  was  recessed,  to  reconvene  at  7:05 

3  p.m.,  this  same  day.) 

4  BY  MR.  IVEY: 

5  Q      I'm  sorry.    We  had  a  break  there,  and  I 

6  want  to  go  back  and  make  sure  that  we're  on  the  same 

7  page. 

8  You  testified  earlier  that  somewhere  in 

9  this  May  5  to  May  6,  7  time  frame  was  roughly  the 

10  time  Mr.  Bowles  was  confirmed.   Is  that  correct? 

1 1  A      That's  correct. 

12  Q      And  that  during  this  time  frame,  or 

1 3  somewhere  in  that  area,  there  was  a  briefing  by  Mr. 

14  Foren  to  Mr.  Bowles. 

15  A      I  never  said  there  was  a  briefing. 

16  Q      I'm  sorry.    You  say  it  in  your  words. 

17  A      Obviously,  there  was  information  that  was 

18  provided  to  Mr.  Bowles  on  Capital  Management.  And 

19  prior  to  his  confirmation,  he  told  Mr.  Foren  —  Mr. 

20  Foren  told  me  he  told  him  —  that  we  should  refer 

21  Capital  Management  to  the  SBA  Inspector  General  by 

22  close  of  business  that  day.   And  that  day  was  prior 
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1  to  his  hearing  and  confirmation. 

2  Q      So  you  weren't  present  for  that 

3  conversation  between  Bowles  and  Foren? 

4  A      No,  I  wasn't. 

5  Q      Did  you  ever  see  any  documents  or 

6  memoranda  that  were  generated  for  that  discussion  or 

7  immediately  subsequent  to  that  discussion? 

8  A      Well,  I  imagine  that  I  saw  a  fact  sheet 

9  that  would  have  described  the  situation  with  Capital 

10  Management.   I  don't  have  that  fact  sheet,  nor  can  I 

1 1  tell  you  exactly  what  was  on  it.    But  I'm  sure  I've 

12  seen  something  like  that. 

13  Q      You  don't  have  a  distinct  recollection  of 

14  it? 

15  A      No. 

16  Q      You  testified  that  you  had  attended  some 

17  briefings  at  the  Old  Executive  Office  Building  for 

18  Mr.  Bowles.   Do  you  recall  the  time  frame  for  those 

19  briefings? 

20  A      They  were  a  matter  of  weeks  before  his 

21  confirmation.   Each  one  of  the  program  areas  were 

22  called  over  to  brief  the  administrator-designate  on 


27 


28 


1  their  respective  programs. 

2  Q      So  this  would  not  have  been  the  week  of 

3  his  confirmation? 

4  A      I  don't  believe  so.    I  believe  there  was 

5  more  time  than  that  that  transpired. 

6  Q      And  do  you  recall  with  respect  to  either 

7  at  or  about  the  time  of  the  confirmation  if  that  was 

8  done  in  person  or  on  the  phone? 

9  A      The  meeting  between  Mr.  Foren  and  Mr. 

10  Bowles? 

1 1  Q      Yes. 

12  A      I  cannot  ~  I  don't  believe  it  was  in 

13  person.   I  believe  it  must  have  been  something  over 

14  the  phone. 

15  I  know,  I  do  recall  that  Wayne  told  me 

1 6  that  he  spoke  to  Mr.  Bowles  on  the  phone,  and  we  were 

17  supposed  to  take  action  on  Capital  Management.  That 

18  was  a  phone  conversation,  and  as  I  mentioned  earlier, 

19  my  recollection  is  that  Mr.  Bowles  never  came  to  the 

20  office  building  that  we  were  in  prior  to  his 

21  confirmation.   And  I  only  remember  Mr.  Foren  going 

22  over  on  those  two  occasions  when  I  was  with  him  to 
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1  brief  Mr.  Bowles. 

2  Q      In  March  1993,  were  you  present  for  a 

3  meeting  with  Mr.  Foren  and  Mr.  Hale? 

4  A      Yes. 

5  Q      Do  you  recall  Mr.  Hale  talking  about  his 

6  relationship  with  Bill  Clinton? 

7  A      Yes. 

8  Q      What  did  he  say? 

9  A      The  word,  the  one  thing  I  remember  from 

10  that  discussion  was  he  kept  saying,  "We  don't  do 

11  business  like  that  in  Arkansas."   Mr.  Hale  --  I  can't 

12  remember  the  exact  words  or  particulars,  but  Mr.  Hale 

13  was  mentioning  that  there  were  individuals  and 

14  businesses  that  were  interested  in  providing  capital 

15  to  his  investment  company  merely  because  they  wanted 

16  to  help  Arkansas.   And  Mr.  Hale  was  inferring  that 

17  there  was  ~  he  had  some  degree  of  influence  with  the 

1 8  former  governor. 

19  As  I  recall,  he  told  us  that  Mr.  Clinton 

20  was  very  aware  of  the  program,  and  thought  it  was 

21  valuable. 

22 Q      Did  he  say  anything  else  about  Mr.  Clinton 
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1  that  you  recall? 

2  A      He  made  an  inference  to  assisting  the 

3  President,  or  the  President-elect,  in  his  campaign 

4  efforts.   Presumably  ~  I  believe  it  was  when  he  was 

5  running  for  governor.   No  one  asked,  and  I've  often 

6  thought  about  this  afterwards:  I  did  not  ask,  nor  did 

7  anyone  else  present  at  the  meeting  ask,  whether  this 

8  was  personal  or  whether  this  was  through  Capital 

9  Management.   The  assumption  was  that  it  was  a 

1 0  personal  rather  than  a  Capital  Management  activity. 

1 1  Q      When  you  say  "this,"  you  mean? 

12  A      Whatever  the  assistance  was  that  he 

1 3  provided.    I  often  rethought  that,  and  thought  that  I 

14  should  have  asked  more. 

15  Q      And  Hale  didn't  volunteer  the  information? 

16  A      No.    I  don't  know  what  the  assistance  was, 

17  merely  that  he  had  helped  him  in  his  campaigns  for 

1 8  governor. 

19  Q      Did  he  say  anything  else  about  his 

20  relationship  with  Clinton  that  you  can  recall? 

21  A      You  know,  the  guy  was  a  namedropper.   You 

22  know,  he  was  trying  to  ingratiate  himself  with  the 
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1  people  he  knew,  and  Little  Rock  is  a  little  town,  you 

2  know,  kind  of  philosophy  and  attitude.   That's  what 

3  he  was  going  on  at  some  length  about. 

4  Q      1  know  you're  saying  he's  a  namedropper, 

5  so  I  assume  he  dropped  a  number  of  other  names.   But 

6  we  don't  need  to  go  into  those  at  this  point. 

7  I  do  want  to  know,  though,  if  you've 

8  exhausted  your  recollection  about  things  Hale  said 

9  about  Bill  Clinton  at  that  meeting. 

10  A      The  things  I  remember  him  saying  had  to  do 

1 1  with  helping  with  his  prior  elections.  And,  you 

12  know,  the  idea  of  having  influence  with  the 

13  President,  and  he  could  call  the  President  or 

14  whatever.   He  could  call  the  White  House.   He  knows 

15  all  these  people. 

16  Q      Did  you  take  that  as  any  type  of  threat? 

17  A      1  took  it  as  blustering. 

18  Q      I  think  the  record  reflects  that  his 

19  comments  didn't  derail  SBA's  investigation  of  CMS  in 

20  any  way. 

21  A      No,  not  at  all. 

22 (Pause.) 

32 

1  Q      Now,  on  May  5,  in  addition  to  the 

2  conversation  between  Bowles  and  Foren,  the  Inspector 

3  General  of  the  SBA  also  received  a  referral  with 

4  respect  to  CMS. 

5  A      We  said  that  was  a  referral.   I  believe  it 

6  was  the  same  day. 

7  Q      Do  you  know  if  Mr.  Hale  was  notified  of 

8  the  fact  that  CMS  had  been  referred  to  the  Inspector 

9  General  on  that  day? 

10  A      I  don't  remember  if  he  was  notified.   I 

1 1  don't  remember. 

12  Q      Do  you  not  remember  if  he  was  notified  at 

13  all,  or  just  on  that  day? 

14  A      I'm  sure  he  was  notified.   I  don't  — 

15  Q      Why? 

16  A      I  just  can't  imagine  him  not  being 

17  notified.   I  don't  remember  the  paper,  but  this 

18  wasn't  something  that  was  done  in  a  vacuum.   We 

19  referred  it  for  investigation.   The  issue  that  was  at 

20  hand  ~  I  mean,  we  told  him  we  needed  answers  to 

21  these  questions,  and  if  he  wasn't  forthright  in 

22  providing  us  answers  to  the  questions,  we  were  going 
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1  to  have  to  refer  it. 

2  I  would  presume  that  after  we  did  it,  we 

3  would  have  told  him.    But  I  can't  tell  you  when  and 

4  where. 

5  Q      Was  it  typical  for  targets  of  potential 

6  investigations  by  the  Inspector  General  to  be 

7  informed  by  SBA  that  their  case  had  been  referred  to 

8  the  Inspector  General's  office? 

9  A      Well,  that's  the  only  one  that  I've  been 

10  involved  in.    So  I  don't  know  whether  "typical"  is 

1 1  the  right  word. 

12  Q      Were  you  involved  in  any  way  with  the 

13  placing  of  CMS  in  receivership? 

14  (Pause.) 

15  A      I  normally  chaired  the  meeting  that 

16  resulted  in  a  company  being  placed  in  receivership. 

17  Q      Because  the  people  in  liquidation  reported 

18  to  you? 

19  A      Yes.   And  normally,  when  we  would  place  a 

20  company  in  receivership,  we  would  have 

2 1  representatives  fi^om  the  operations  side  and 

22  representatives  from  the  liquidation  side,  and  Mark 
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1  Stevens  or  someone  from  the  Office  of  General 

2  Counsel,  and  myself   And  we  would  go  through. 

3  I  can't  remember  the  event  of  placing  them 

4  ~  "them"  being  Capital  Management  ~  in 

5  receivership.   But  I  expected  that  I  was  there.   I 

6  can't  remember  exactly  when  it  was.    I  think  it  was, 

7  say,  in  June,  July.    I  don't  remember  when.    It  was 

8  sometime  during  the  summer,  and  I  was  involved  in  all 

9  of  those  decisions  at  that  time. 

10  So  I  expect  I  was. 

11  Q      Even  if  you  don't  recall  the  specific 

12  meeting,  you  do  recall  that  CMS  was  placed  in 

13  receivership? 

14  A      Yes. 

15  Q      And  this  would  have  been  between  the  date 

16  of  the  referral  to  the  Inspector  General  in  early 

17  May,  and  the  time  when  Mr.  Hale  was  indicted  in 

1 8  September? 

19  A      I  think  it  was.    The  indictment  would  not 

20  necessarily  have  been  a  factor.   That's  what  I  meant. 

21  The  indictment  was  irrelevant  to  whether  or  not  the 

22  company  was  put  in  receivership.   But  I  think  it  was 
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1  some  time  during  the  summer. 

2  Q      Also  at  some  point  during  that  period, 

3  between  the  confirmation  and  Mr.  Foren  being 

4  reassigned,  he  mentioned  to  you  that  Mr.  Bowles  had 

5  told  him  about  a  meeting  that  Bowles  had  with 

6  McLarty. 

7  A      Yes. 

8  Q      Did  he  give  you  any  details  about  the 

9  conversation  he  had  with  him? 

10  A      As  I  recollect,  his  reference  to  this  was 

1 1  that  it  was  sort  of  at  the  close  of  another  meeting 

12  that  just  kind  of  conveyed  that  he  had  spoken  to  the 

1 3  chief  of  staff  about  this,  and  the  chief  of  staff  had 

14  said  to  do  what  you  normally  do  ~  whatever  is  normal 

15  in  these  circumstances,  something  like  that. 

16  Q      Just  to  be  clear,  you  weren't  present 

17  during  that? 

18  A      I  was  not  present. 

19  Q      Did  he  tell  you  the  way  Bowles  described 

20  the  meeting  with  McLarty?  Did  he  give  details  about 

21  that  meeting? 

22 A      I  mean,  just  in  general,  the  terms  that  I 


1  just  did.    That  would  have  been  about  the  extent  of 

2  the  details.   I  can't  remember  more  detail. 

3  Q      Do  you  recall  him  saying  where  they  had 

4  this  conversation? 

5  A      My  ~  as  I  recall  it,  he  said  they  had 

6  dinner.   Somehow  it  was  in  conjunction  with  dinner. 

7  But  I  don't  know  when  or  who  was  present,  or 

8  whatever. 

9  Q      In  any  event,  it  wasn't  your  sense  that 

10  this  was  a  meeting,  like  at  the   White  House  or 

1 1  something? 

12  A      No.   That  wasn't  my  sense.   Similarly,  my 

13  sense  was  ~  and  although  this  was  never  said  to  me, 

14  it  was  something  that  was  not  the  subject  of  whatever 

15  they  were  doing,  you  know.    It  was  something  that 

16  came  up  in  a  conversation.  And  it's,  "Oh,  by  the 

17  way." 

18  Q      Sort  of  an  aside? 

19  A      Sort  of  a  side  issue  that  would  have  come 

20  up.   At  least,  that  was  the  sense  that  I  had. 

21  Q      Now,  before  this  Bowles-McLarty  meeting 

22  took  place,  or  this  conversation  between  Bowles  and 
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1  McLarty  was  discussed  with  you,  do  you  know  if  Mr. 

2  Foren  had  told  Mr.  Bowles  about  Mr.  Hale's  comments 

3  about  his  friendship  with  Mr.  Clinton? 

4  MR.  IVEY:    Off  the  record. 

5  (Discussion  off  the  record.) 

6  MR.  IVEY:    Back  on  the  record. 

7  (The  reporter  read  the  record  as 

8  requested.) 

9  THE  WITNESS:    I  believe  that  pertaining  to 

10  Mr.  Hale's  comments  in  our  March  meeting,  I  think  it 

1 1  took  place  in  March.   If  I'm  correct,  in  our  March 

12  meeting,  I  believe  that  Mr.  Foren  generally  --  not 

13  specifically,  but  generally  --  appraised  Mr.  Bowles 

14  of  the  reported  relationship  between  Hale  and  the 

1 5  former  governor. 

16  But  again,  that's  my  sense.   That's  my 

17  recollection.   I  was  not  present  when  he  did. 

18  BY  MR.  IVEY: 

19  Q      Why  is  this  your  sense? 

20  A      As  I  think  back  to  our  discussions  that  we 

21  had  during  that  time  when  we  were  talking  about 

22  Capital  Management  and  talking  about  David  Hale,  we 

38 

1  always  tried  to  be  careftil,  because  we  were  concerned 

2  he  might  just  as  well  run  over  to  the  White  House  and 

3  call  somebody,  or  ~  by  "careftil,"  I'm  not  saying  we 

4  did  anything  that  we  wouldn't  otherwise  have  done. 

5  But  we  tried  to  make  everybody  aware  of  this  guy's 

6  purported  contacts,  so  that  nobody  got  blindsided. 

7  I  do  recollect  that  he  was  ~  "he"  being 

8  David  Hale  ~  was  in  frequent  contact  with  his 

9  Senator. 

10  Q      Bumpers? 

1 1  A      Yes. 

12  Q      Bumpers  at  the  time  was  the  chairman  of 

13  the  Small  Business  Committee? 

14  A      Yes.    But  Mr.  Bumpers  didn't  exert  any 

15  pressure.   It  was  "So-and-so  called."  Come  back 

16  through  the  staff  and  so-and-so  called.   "Are  you 

17  responding  to  his  concerns?  Yes,  we're  responding  to 

18  his  concerns."  And  there  wasn't  any  arm-twisting  or 

19  anything  like  that.    We're  just  sensitive  to  the  way 

20  this  guy  operated. 

21  Q      All  right. 

22  So  there  was  concern  about  him  going  to 
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1  the  White  House.   Did  there  come  a  time  when  you 

2  learned  that  David  Hale  actually  had  gone  to  the 

3  White  House? 

4  A      As  I  recall,  after  things  were  well  down 

5  the  road,  I  had  heard  that  he  had  tried  and  tried  to 

6  go  to  the  White  House,  but  they  wouldn't  even  talk  to 

7  him,  and  couldn't  gain  an  audience. 

8  Q      Do  you  know  where  you  heard  that  fi-om? 

9  A      No. 

10  Q      Do  you  recall  media  accounts  about  Mr. 

1 1  Hale's  public  statements  during  this  period? 

12  A      I  recall  media  accounts  about  his 

13  statements.   I  can't  recall  when.   Obviously,  as 

14  things  grew  to  fruition,  I  would  read  the  highlights 

15  of  what  Mr.  Hale  was  up  to,  but  I  can't  remember  what 

16  I  heard  when,  and  what  his  accusations  were.   It  kind 

17  of  all  runs  together. 

18  Q      Do  you  remember  any  of  the  specifics  of 

19  his  allegations?  Were  there  any  that  concerned  you 

20  specifically? 

21  A      Concerned  me?  No. 

22 (Pause.) 

40 

1  Q      Other  than  the  briefings  at  the  OEOB,  were 

2  you  ever  present  for  any  briefings  of  Mr.  Bowles? 

3  A      Yes. 

4  Q      At  what  point? 

5  A      I'm  trying  to  remember.   I  can  remember 

6  sitting  in  his  office,  and  the  general  counsel  ~  I 

7  imagine  it  was  when  we  were  talking  about  the 

8  regulatory  changes  we  were  making  in  the  program,  and 

9  how  we  were  going  to  implement  this  new  legislation 

10  that  was  creating  the  venture  capital  SBIC. 

1 1  I  can  remember  on  several  occasions  kind 

12  of  sitting  around  the  table  in  his  office  and  going 

13  through  some  of  these  issues. 

14  Q      So  these  were  policy  and  legislative  types 

15  of  things? 

16  A      Yes,  policy  --  how  to  implement  the 

17  legislation,  different  things  like  that.   I  can 

18  remember  those  kinds  of  meetings. 

19  Q      Did  you  see  Mr.  Foren  testify  in  the  House 

20  back  last  summer? 

21  A      I  was  at  work.    I  heard  some  of  it  on  the 

22  radio.   But  as  I  recall,  it  went  on  seemingly 
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1  forever,  and  when  I  got  home,  I  caught  the  tail  end 

2  of  it.    But  that's  all  I  saw. 

3  Q      Would  it  be  fair  to  say  that  you  don't 

4  know  all  of  what  he  said? 

5  A      No,  1  don't.   He  seemed  to  be  there,  it 

6  seemed  like  eight  or  ten  hours  or  something.   But  he 

7  didn't  say  much.   Whoever  ~  I  can't  even  remember; 

8  there  were  some  RTC  people,  and  I  don't  know  if  it 

9  was  GAO  or  some  other  people  who  were  on  the  panel 

10  with  him,  and  they  certainly  had  the  brunt  of  the 

1 1  discussions. 

12  Q      Did  he  talk  to  you  after? 

13  A      Oh,  sure. 

14  Q      What  did  he  say?  Did  he  talk  about  any  of 

15  the  specifics  or  the  substance  of  what  he  said? 

16  A      The  one  thing  we  sort  of  joked  about  was, 

17  I  guess  it  was  Representative  Frank  decided  he  wanted 

18  to  ask  him  a  question.   And  Wayne  apparently  left  the 

19  table,  and  apparently  Mr.  Foren  had  left  to  go  find 

20  his  voice.   He  completely  lost  his  voice  the  day 

21  before  the  hearing,  and  that  joke  that  Barney  Frank 

22  made  is  the  one  thing  1  remember  we  joked  about. 


1  MR.  IVEY:    I  have  no  ftirther  questions  at 

2  this  time. 

3  MR.  DINH:    I  just  have  a  couple  of  more 

4  questions  in  light  of  your  testimony. 

5  FURTHER  EXAMINATION 

6  BY  MR.  DfNH: 

7  Q      So  he  talked  with  you  after  his  House 

8  testimony? 

9  A      "He"  being  Wayne? 

10  Q      "He"  being  Wayne;  I'm  sorry. 

1 1  A      Yes. 

12  Q      Mr.  Foren? 

13  A      Yes.    We  talked. 

14  Q      You  see  each  other  at  church? 

15  A      Yes. 

16  Q      And  as  a  matter  of  fact,  you  saw  Mr.  Foren 

17  yesterday  at  church. 

18  A      Yes. 

19  Q      And  you  said  that  you  had  a  friendly 

20  social  relationship  with  him,  both  during  the  time 

2 1  you  worked  together  ~  and  that  carried  forward  to 

22  this  day? 
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1  A      Yes. 

2  Q      And  of  course,  you  have  worked  together  on 

3  CMS  issues? 

4  A      Yes. 

5  Q      Was  it  out  of  the  ordinary  that  Mr.  Foren 

6  talked  to  you  about  his  House  testimony? 

7  A      No. 

8  Q      Likewise,  was  it  out  of  the  ordinary, 

9  given  your  relationship  with  Mr.  Foren,  that  he  had 

10  talked  to  you  about  the  testimony,  albeit  generally, 

1 1  that  he  had  been  deposed  by  the  Senate? 

12  A      No.    We  are  good  friends. 

13  Q      In  that  conversation  when  he  and  you 

14  talked  about  the  fact  that  Mr.  Foren  had  testified  in 

15  a  deposition  here  at  the  Senate  Whitewater  Committee 

16  --  during  that  conversation,  you  were  the  one  who 

17  told  him  what  you  recollect  as  far  as  what  the  events 

18  were? 

19  A      He  asked  me.   He  obviously  did  not  want  to 

20  talk.   Okay,  I  would  like  to  have  talked  to  him  about 

21  what  he  said,  but  he  obviously  didn't  want  to  talk. 
22 But  it  was,  "What's  your  recollection? 
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1  How  do  you  remember  this  taking  place?"  And  I  told 

2  him  what  I  remembered  and  how  I  remembered  it  taking 

3  place. 

4  Q      When  you  say  he  did  not  want  to  talk,  did 

5  you  get  a  sense  as  to  why  he  did  not  want  to  talk 

6  about  it? 

7  A      No.    I  mean,  we  didn't  get  into  any 

8  particulars. 
Q      But  other  than  confirming  your 

recollection  as  far  as  the  events  surrounding  the 
handling  of  the  Capital  Management,  did  he  tell  you 
what  his  independent,  specific  recollections  were? 

A      No.    Wayne  has  far  more  detailed 
recollection  of  this,  because  during  the  time  this 
was  all  going  on  ~  for  some  reason,  he's  a  pack  rat. 
And  he  just  kept  a  file  on  all  the  documents.  And  I 
didn't  have,  you  know,  I  don't  have  hardly  any 
documents.   I  don't  know  that  I  have  any  documents 
relative  to  Capital  Management  and  the  things  that 
went  on. 

About  the  only  thing  I  have  are  things 
like  calendars  and  those  kinds  of  personal  things.    I 
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1  don't  have  detailed  documents. 

2  Q      But  you  said  he  had  a  far  more  detailed 

3  recollection.  I  just  want  to  be  clear. 

4  At  this  meeting,  after  he  was  deposed  by 

5  the  Senate,  when  you  met  at  church  the  following 

6  Sunday,  did  he  at  any  point  provide  you  information 

7  with  respect  to  the  detailed  recollection  that  you 

8  suppose  he  had? 

9  A      No.    We  talked  about  this  issue  of  the 

10  timing  around  May  5.    We  talked  about  that. 

1 1  Q      And  you  said  that  he  says,  "That's  about 

12  the  gist  of  what  I  would  remember?" 

13  A      Yes. 

14  Q      But  he  did  not  provide  the  specifics  of 

15  this  recollection? 

16  A      He  had  a  letter.   He  talked  to  me  at 

17  church  after  this,  okay,  like  the  week  after  or 

18  something  like  that.   And  then  we  saw  each  other  at 

19  church  again.   Maybe  it  was  that  we  talked  in  the 

20  morning,  and  then  this  was  Sunday  night  that  we  saw 

21  each  other  again.   And  he  was  preparing  a  letter  that 

22  talked  about  this,  and  he  showed  me  this  letter.   I 
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1  don't  have  a  copy  of  it.    I  don't  know  who  he's 

2  entrusted  it  to.    I  suppose  it  was  to  one  of  you  two. 

3  That's  all  I  can  recall. 

4  Q      Did  he  ask  you  to  make  any  changes  to  this 

5  letter? 

6  A      I  think  this  is  when  we  talked  about  Pam 

7  Madaris.    I  think  I  mentioned  Pam  Madaris  was  the 

8  name  of  the  person  who  was  Erskine's  confidential 

9  assistant.   I  think  that  was  it. 

10  Q      Do  you  think  she  has  information  that  may 

1 1  shed  light  on  this  issue? 

12  A      Pam? 

13  Q      Yes. 

14  A      1  don't  know.    I  only  met  her  a  few  times. 

15  She  was  a  conduit  that  everything  went  through,  as 

16  was  the  other  person  that  everything  sort  of  went 

1 7  through  to  go  to  Erskine  was  the  Congressional- 

18  legislative  liaison  person,  Chris  Wadine;  that  was 

19  her  name.   They  were  kind  of  --  I  don't  think  Pam 

20  Madaris  was  on  the  scene  until  after  he  was 

21  confirmed.    I  believe  that  Pam  came  after  his 

22  confirmation. 
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1  But  I  don't  know. 

2  Q      Going  back  now  to  the  specifics  of  the  May 

3  5  through  May  7  era  that  we  have  focused  upon,  you 

4  mentioned  earlier  that  you  may  have  seen  a  fact  sheet 

5  that  Mr.  Foren  and  you  prepared  for  Mr.  Bowles. 

6  I  am  going  to  show  you  an  exhibit  that  is, 

7  unfortunately,  not  Bates-stamped,  but  that  1  will 

8  asked  be  entered  as  Exhibit  CS  number  1 .    The  title 

9  of  it  is  "Undated:  Capital  Management  Services,  Inc., 

10  Little  Rock,  Arkansas,  License  Number  06/06-5207," 

1 1  and  ask  you  to  study  that. 

12  (Exhibit  CS-1  identified.) 

13  (Document  handed  to  witness.) 

14  BY  MR.  DINH: 

15  Q      Have  you  seen  this  exhibit  before? 

16  A      This  is  the  form  of  a  fact  sheet  that  we 

17  would  normally  fill  out. 

18  Q      But  have  you  seen  this  specific  fact  sheet 

19  before? 

20  A      I  don't  remember. 

21  Q      But  it's  consistent  with  a  fact  sheet  that 

22  you  would  use  to  brief? 


1  A      That's  correct.   It's  the  same  form  that 

2  we  would  have  used  to  brief  anybody  on  any  one  of 

3  several  companies  that  were  in  receivership  or  having 

4  problems  one  way  or  another. 

5  Q      With  respect  to  the  specific  days  involved 

6  —  and  I  know  you  don't  remember  the  precise  date, 

7  nor  do  we  have  any  precise  dates,  but  I  just  want  to 

8  make  sure  we're  on  the  same  page  as  far  as  what 

9  exactly  the  series  or  sequence  of  events  are  ~ 

10  before  Mr.  Bowles  was  confirmed,  Mr.  Foren  told  you 

1 1  that  Mr.  Bowles  instructed  that  Capital  Management  be 

12  referred  to  the  SB  A  IG? 

13  A      That's  correct. 

14  Q      After  he  was  confirmed,  Mr.  Foren  told  you 

15  that  Mr.  Bowles  had  pulled  him  aside  after  a  meeting 

16  and  told  him  that  he  had  talked  to  Mac  McLarty  at  the 

17  White  House,  and  Mr.  McLarty' s  instruction  was  to 

1 8  handle  it  as  you  would  any  other  case? 

19  A      Correct. 

20  Q      Or  something  to  that  effect. 

21  Now,  Mr.  Bowles,  you  testified  earlier, 

22  was  not  in  the  SBA  building  as  a  general  rule  before 
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1  he  was  confirmed? 

2  A      That's  correct. 

3  Q      And  he,  of  course,  was  in  the  SBA  building 

4  after  he  was  confirmed? 

5  A      Obviously. 

6  Q      And  to  the  best  of  your  knowledge,  the 

7  meeting  after  which  Mr.  Bowles  pulled  Mr.  Foren  aside 

8  to  tell  him  this  fact  about  Mr.  McLarty  was  at  the 

9  SBA  building? 

10  A      Yes. 

11  Q      So  is  it  a  fair  assumption  to  say  that 

12  this  meeting  after  which  Mr.  Bowles  told  Mr.  Foren 

13  about  Mr.  McLarty 's  conversation  with  him  previously 

14  occurred  after  Mr.  Bowles's  confirmation? 

15  A      Yes. 

16  Q      And  sometime  thereafter,  but  during  that 

17  summer,  Mr.  Foren  relayed  this  information  to  you? 

18  A      That's  correct. 

19  Q      You  had  testified  earlier  that  you  knew 

20  that  Mr.  Hale  had  frequent  contact  with  his  Senator. 

21  A      I  say  frequent.   He  had  contacts  with. 

22 Q      He  had  contacts  with.     How  did  you  come 
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1  to  this  knowledge  that  he  had  frequent  contacts  with 

2  his  Senator? 

3  A      Well,  I  recall  him  telling  us  that  he 

4  called  Dale  Bumpers  at  different  times.   And  I  also 

5  recall  —  and  1  can't  tell  you,  again,  the  time  or 

6  place  ~  but  1  recall  during  one  of  the  meetings  when 

7  we  would  go  up  and  brief  John  Ball,  who  was  the  then- 

8  head,  chief  of  staff  of  the  Small  Business,  on  where 

9  we  stood  on  either  the  specialized  SBIC  buyback  or 

10  the  regulations  that  we  were  trying  to  develop  to  get 

1 1  published  implementing  the  new  legislation,  that 

12  Wayne  told  them  that  there  were  some  serious  problems 

13  regarding  Mr.  Hale,  and  that  they  would  be  wise  to 

14  distance  themselves  from  Mr.  Hale. 

15  Q      Did  Mr.  Ball  at  that  time  acknowledge  that 

16  they  in  fact  had  been  in  contact  with  Mr.  Hale? 

17  A      I  think  they  indicated  that  Mr.  Hale  had 

18  called  them. 

19  Q      So  this  was  not  just  an  idle  boast  that 

20  Hale  had,  that  I  have  contacts  with  Bumpers,  but  in 

21  fact-- 

22  A      As  1  recall,  somebody  at  the  meeting  - 
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1  maybe  it  was  John  Ball,  maybe  it  was  Patty  Force, 

2  maybe  it  was  somebody  else  who  was  there  ~  again, 

3  this  idea  that  Little  Rock  is  not  a  big  town,  and 

4  that  he  would  run  into  Judge  Hale  when  he  was  in  town 

5  at  the  barbershop  or  wherever;  they  would  run  into 

6  each  other. 

7  Q      Based  on  that,  that  was  your  basis  for 

8  knowledge  that  Hale  indeed  had  access  to  at  least  the 

9  staff  at  Senator  Bumpers'  office? 

10  A      Yes. 

1 1  Q      Going  back  to  specifically  the  March  1993 

12  meeting  in  which  you  testified  earlier  he  had  made 

13  some  comments  regarding  then-President  Clinton,  or 

14  former  Governor  Clinton,  did  he  also  mention  then- 

15  sitting  Governor  Jim  Guy  Tucker? 

16  A      Not  that  I  recall.   I  recall  Jim  Guy 

17  Tucker  becoming  involved  once  this  thing  started  to 

18  become  involved  and  we  got  into  the  receivership  and 

19  actually  had  the  records.   We  could  see  Jim  Guy 

20  Tucker,  as  I  recall;  he  was  involved  once  they 

21  started  to  delve  into  the  receivership  documents. 

22 Q      By  "involved,"  did  he  propose  a  meeting 
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1  with  you? 

2  A      No,  no,  no.    1  meant  in  the  history  of 

3  Capital  Management.   He  had  been  involved  with 

4  Capital  Management  during  its  time  as  an  active 

5  specialized  small  business  investment  company. 

6  Q      So  when  you  said  he  became  involved,  you 

7  meant  that  you  became  aware  of  his  involvement  in  the 

8  case? 

9  A      Correct. 

10  Q      With  respect  to  the  comments  about 

1 1  President  Clinton  specifically,  you  had  the 

12  impression  that  it  was  one  of  the  gubernatorial 

13  campaigns  that  Mr.  Hale  was  referring  to  when  he  said 

14  that  he  had  "helped  out"  President  Clinton? 

15  A      Yes,  1  did. 

16  Q      Do  you  recall  the  approximate  time  frame 

17  of  the  gubernatorial  campaign? 

18  A      No.    My  recollection  is  that  it  was  one  of 

19  the  relatively  early  gubernatorial  campaigns,  but  1 

20  couldn't  hazard  a  guess  which  one  at  this  time. 

21  Q      It  was  one  of  the  earlier  ones?   What  gave 

22  you  that  impression? 
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1  A      You  know,  I  don't  know.    I  don't  remember. 

2  Maybe  it  was  when  he  was  just  starting  or  something 

3  like  that.    I  don't  remember  the  comment  that  Hale 

4  made  that  led  to  that  conclusion. 

5  Q      And  based  on  this  information,  you 

6  testified  earlier  that  you  were  —  "careful,"  I  think 

7  was  your  word  --  in  handling  this  case,  knowing  that 

8  there  was  potential  that  he  might  well  run  over  to 

9  the  White  House. 

10  A      Remember,  this  guy  was  a  sitting  judge  in 

1 1  Arkansas.   I  mean,  you  know,  when  we  talked  to  him, 

12  we  called  him  Judge  Hale,  you  know.    He  was  obviously 

13  a  person  who  was  well-known  in  Arkansas. 

14  Q      And  this  caution  on  your  part  ~  and  by 

15  "caution"  1  just  mean  simply  as  a  procedural  matter, 

16  not  in  any  substantive  handling  of  the  case  —  but 

17  this  caution  developed  after  the  March  1993  meeting? 

18  A      No.    It  was  before  that. 

19  Q      Simply  because  of  his  position  as  a  judge 

20  in  Arkansas? 

21  A      Yes,  always  had  been  very  sensitive  of  him 

22  because  of  his  position  in  Arkansas.       
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1  Q      But  after  his  revelations  or  allegations 

2  regarding  specific  contacts  with  and  ties  to 

3  President  Clinton,  then  your  caution  was  more 

4  directed  toward  the  White  House? 

5  A      Not  really.    It  was  just  an  ounce  of 

6  prevention  is  worth  a  pound  of  cure.   You  know,  be 

7  carefiil  when  you're  dealing  with  a  snake,  lest  you 

8  get  struck. 

9  I  didn't  mean  to  degrade  his  good  name  by 

10  referring  to  him  as  a  snake. 

1 1  (Laughter.) 

12  THE  WITNESS:   But  he  was  by  definition  a 

13  person  to  be  carefiil  with. 

14  BY  MR.  DINH: 

15  Q      And  based  on  this  estimation  of  him  is 

16  what  you  presumed  Mr.  Foren  told  Mr.  Bowles  regarding 

17  Mr.  Hale's  alleged  ties  to  Mr.  Clinton? 

18  A      I  presume  so. 

19  Q      Because  that  would  be  a  relevant  part  of 

20  the  handling  of  this  case? 

21  A      Yes.   You  need  to  be  sensitive  to  that. 

22  Q      Just  as  one  needs  to  be  sensitive  of  the 
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1  facts  in  the  summary  of  the  case? 

2  A      That's  right. 

3  Q      This  is  one  of  those  areas  that  impinge 

4  upon  the  case? 

5  A      Correct. 

6  Q      I  know  you  testified  earlier  that  you 

7  should  have  asked  the  question  whether  Mr.  Hale 

8  assisted  the  President-elect  in  campaign  efforts  in  a 

9  personal  or  a  Capital  Management  Services-related 

10  posture. 

1 1  Have  you  come  to  any  subsequent  knowledge 

12  as  to  what  posture  he  assisted? 

13  A      No,  only  the  allegations  that  I've  read  in 

14  the  newspaper  after  he  was  indicted  and  was  trying  to 

15  strike  a  deal  with  the  special  counsel,  things  1  read 

16  in  the  newspaper.   I've  not  talked  to  him  at  all. 

17  Q      Let  me  just  make  absolutely  clear. 

18  Prior  to  my  call  to  you  this  morning,  did 

19  you  have  any  knowledge  that  you  were  going  to  be 

20  deposed  by  this  Committee? 

21  A      None. 

22 Q      Either  prior  to  or  after  my  call  this 


1  morning,  prior  to  coming  to  this  deposition,  did  you 

2  have  any  discussion  as  to  the  specifics  of  your 

3  testimony  that  you  would  give  here  at  this 

4  deposition? 

5  A      I  notified  my  supervisor  that  I  had  been 

6  called,  and  notified  our  Congressional  liaison  office 

7  that  I  had  been  called  to  come  up  and  give 

8  deposition,  and  notified  the  Office  of  General 

9  Counsel.   That  was  the  hardest  people  to  notify,  and 

10  in  fact,  it  was  fi-om  them  —  for  some  reason  there 

1 1  was  a  mixup  in  getting  the  fax  that  you  sent  me.   And 

12  it  was  Mark  Stevens  who  gave  me  the  fax  that  you  had 

13  sent  to  me  and  cc'd  to  him. 

14  Then,  after  I  came  back  to  my  office,  just 

15  as  I  called  you  back,  I  found  the  fax  in  my  office. 

16  Q      Did  any  of  these  people  tell  you  what  to 

1 7  say  or  ask  you  about  your  testimony  here  today? 

18  A      No. 

19  Q      Did  anybody  else  other  than  these  people 

20  tell  you  what  to  say,  or  talk  to  you  about  your 

2 1  testimony? 

22  A      No. 
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1  Q      Did  you  have  any  discussions  with  Mr. 

2  Foren  about  the  testimony  here  today? 

3  A      No.   He  doesn't  know  I'm  here,  been  here, 

4  or  whatever. 

5  Q      Nor  does  he  know  any  specifics  or 

6  substance  of  your  testimony  here  before  this 

7  Committee? 

8  A      No.   I  don't  know  how  he  could. 

9  MR.  IVEY:    He's  got  a  bug  under  the  table. 

10  (Laughter.) 

11  THE  WITNESS:   Unless  you  guys  told  him. 

12  (Pause.) 

13  BY  MR.  DINH: 

14  Q      Do  you  remember  where  in  the  Old  Executive 

15  Office  Building  you  briefed  Mr.  Bowles? 

16  A      It  was  a  tiny  ~  all  I  remember,  it  was  a 

17  tiny  little  office. 

18  Q      You  don't  remember  whose  office  it  was? 

19  A      No. 

20  Q      It  was  not  in  a  conference  room? 

21  A      I  remember  it  being  in  this  little  office. 

22  It  was  about  twice  the  size  of  this  table.   There  was 
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1  room  for  a  chair,  a  desk  and  three  or  four  chairs, 

2  and  they  were  all  filled,  and  there  was  no  room  ~  or 

3  just  a  little  room.    I  don't  remember  whose  it  was. 

4  Q      However  big  it  was,  I'm  sure  it's  larger 

5  than  our  room  upstairs  or  downstairs. 

6  A      It  was  very  small. 

7  Q      Do  you  remember  if  anyone  else  at  the 

8  White  House  was  there? 

9  A      No.    The  only  people  that  were  there  were 

10  Chris  Wadine,  who  was  the  transition  team,  I  guess; 

1 1  and  Erskine  Bowles  and  Wayne  and  I,  and  Jan  Wolfe, 

12  who  was  the  Acting  Deputy  Associate  Administrator  for 

13  Finance,  Investment  and  Procurement,  who  was  also  I 

14  believe  in  the  first  meeting.   I  don't  think  she  was 

15  in  the  second  one. 

16  Q      During  this  period,  between  May  of  1993 

17  until  your  reassignment  in  November  1993,  did  you 

18  have  any  discussions  with  Martin  Teckler  about 

19  Capital  Management? 

20  A      Well,  I'm  sure  we  did,  because  I  think  it 

21  was  during  that  time  frame  when  they  were  referred  to 

22  the  IG  for  investigation.   It  was  during  that  time 
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1  frame  when  we  put  them  into  receivership.  I  can't 

2  remember  who. 

3  I  testified  earlier  I  do  not  remember  the 

4  particular  receivership  meeting  when  Capital 

5  Management  went  into  receivership.  Martin  Teckler 

6  could  have  been  there.   Mark  Stevens  could  have  been 

7  there.   One  of  Mark's  staff  attorneys  could  have  been 

8  there.   I  don't  remember. 
Q      I  know  I  asked  you  this  question  generally 

before,  but  let  me  just  focus  this. 

Do  you  remember  any  sentiment  expressed  by 
Mr.  Teckler  or  a  member  of  his  staff  about  any 
sentiments  that  they  may  have  had  from  the  White 
House  respecting  the  characterization  of  this  case, 
or  concerning  the  handling  of  this  case? 
A      No,  I  can't  remember  that. 

(Pause.) 
Q      Do  you  know  who  Arnold  Hawkins  is? 
A      No.    Doesn't  ring  a  bell.   Arnold  Hawkins? 
Uh-uh,  no. 

MR.  DINH:    I  have  nothing  further. 
MR.  IVEY:    Let  me  ask  a  couple  of  quick 
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1  follow-up  questions  about  the  letter  that  you 

2  mentioned  Mr.  Foren  showed  you. 

3  FURTHER  EXAMINATION 

4  BY  MR.  IVEY: 

5  Q      Did  you  know  what  the  purpose  of  the 

6  letter  was? 

7  A      My  understanding  of  the  purpose  of  the 

8  letter  was  to  clarify  questions  that  he  had  in  his 
mind  about  what  transpired  on  or  about  the  5th  of 
May. 

Q      Do  you  know  what  prompted  him  to  write  the 
letter? 

A      My  presumption  was  the  meeting  he  had  with 
you  guys,  his  testimony;  the  meeting  he  had  with  you 
guys. 

Q      Did  you  read  the  letter? 

A      Yeah. 

Q      And  then  did  you  discuss  it  with  Mr.  Foren 
after  reading  it? 

A      I  remember  after  reading  the  letter  saying 
that  this  person's  name  was  Pam  Madaris. 

Q      There  was  a  blank  there? 
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1  A      There  was  a  blank  that  was  in  there.   I 

2  said  I  think  her  name  was  Pam  Madaris. 

3  Q      Had  you  talked  ~  on  trying  to  recall  your 

4  testimony,  had  you  talked  the  week  before  you  saw  the 

5  letter  to  -- 

6  A      I'm  not  sure.    I'm  thinking  that  it  might 

7  have  been  the  same  day;  that  I  talked  to  him  in  the 

8  morning,  and  then  talked  to  him  again  in  the  evening. 

9  You  know,  I  would  have  seen  him  at  10:00  o'clock  in 

10  the  morning  or  10:30  or  10:00  o'clock  when  we  went  to 

1 1  church,  and  then  in  the  evening  after  we  had  talked. 

12  In  the  evening,  as  I  recall,  is  when  I  saw  that 

13  letter. 

14  Q      Did  you  two  meet  again,  or  did  you  come 

15  back  again? 

16  A      At  church  in  the  evening,  that's  what  I 

17  meant.   We  went  to  church  at  9:45  and  then  at  6:00 

18  o'clock  at  night.    And  I  think  he  showed  me  the 

19  letter  that  same  evening. 

20  Q      So  you  went  to  church  twice  that  day? 

21  A      Yes. 

22 Q      Or  did  you  stay  the  whole  day? 


1  A      No,  twice  that  day,  which  is  the  norm  on 

2  Sunday. 

3  Q      So  you  went  in  the  morning,  left  like 

4  noontime  or  something? 

5  A      Yes. 

6  Q      And  then  when  you  came  back  at  6:00,  you 

7  saw  him  again  and  you  looked  at  the  letter? 

8  A      Yes.   That's  when  I  saw  the  letter,  as  I 

9  recall.   I'm  thinking  it  was  the  same  day.    It  could 

10  have  been  a  week  intervening,  but  I  tend  to  think  it 

1 1  was  the  same  day. 

12  MR.  IVEY:    I  have  nothing  ftirther. 

13  FURTHER  EXAMINATION 

14  BY  MR.  DINH: 

15  Q      I  just  have  two  more  quick  questions  about 

16  that  specific  topic. 

17  You  said  earlier  that  in  the  morning  you 

1 8  had  talked,  and  then  actually  the  name  of  Pat  Madaris 

19  came  up  specifically  in  that  conversation  with 

20  respect  to  who  that  person  was  who  was  the  person 

21  that  was  the  confidential  secretary  for  Mr.  Bowles? 

22  A      Yes. 
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1  Q      And  you  said  that  this  is  the  norm  on 

2  Sundays:  that  you  go  to  church  twice,  once  in  the 

3  morning  and  once  in  the  evening? 

4  A      Right. 

5  Q      It  was  not  an  unscheduled  or  a  scheduled 

6  visit,  or  something  like  that? 

7  A      Right. 

8  Q      That  he  made  specifically  for  the  purpose 
of  showing  you  this  letter? 

A      No. 

Q      As  a  matter  of  fact,  in  the  letter,  you 
offered  the  name  of  Pam  Madaris  again. 

A      I  said,  "This  woman's  name  is  Madaris;  Pam 
Madaris." 

Q      Did  it  strike  in  your  mind  as  odd  that  Mr. 
Foren  may  have  showed  you  this  letter  in  light  of 
your  conversation  earlier  about  this  subject,  and 
about  Ms.  Madaris  in  particular? 

A      No. 

MR.  DINH:    I  have  nothing  further. 
MR.  IVEY:    Thank  you  for  your  time. 
(Whereupon,  at  8:05  p.m.,  the  taking  of 
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1     the  instant  deposition  ceased.) 
2 

3  

4  CHARLES  E.  SHEPPERSON 

5 
6 

7 
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CERTIFICATE    OF  NOTARY    PUBLIC   t   REPORTER 


I,        David    L.    Hoffman ,        the       officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public  ""in  and   fpjfe^he 


District  of   Colu: 


My  Commission  Expires  6/30/00 
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CAPITAL  MANAGEMENT  SERVICES,  INC. 
LITTLE--«©€Kv— ARKANSAS 
^^i'cense  No.  06/06-5^<17 


SUMMARY: 


BACKGROUND: 


Non-cash  assets-^were  contrrbuted  to  CMS  ^as  a  capital 
■contribution  that  were  represented  to  be  free  and  clear 
of  liens  and  encumbrances.  It  is  questiorrable  as  to 
whether  this  representation  was  correct.  CMS\ attempted 
to  obtain  leverage  from  SBA  based  on  this  increase  in 
capital.  \ 

'  \         \ 

Licensee  transferred  certain  assets  to  an  associate  in 
exchange  for  stock  which  was  represented  to  Ibe  non- 
,restricted  stock  listed  on  NASDAQ.  TheV  stock  is 
/restricted  and  not  listed  on  NASDAQ.  The  value  of  this 
stock  is  questionable. 

We  have  attempted  to  obtain  the  source  of  the  donated 
assets  without  success.  Therefore,  the  matter  has  been 
referred  to  the  Inspector  General  for  investigation. 

/   / 


CMS\  is  a  Specialized  SBIC  that  was  licensed  <Bn  3/14/79 
and  \it  has  $1.4  million  in  priva;t«^ capital  \and  $3.4 
milli'can  in  SBA  leverage.       ^-^  N 

In   JQne   1992,    Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community  Development  Corporation)  which  were  not 
consummated  until  September  1992: 

It  accepted  a  pool  certificate  backed  by  medical 
receivables  valued  at  $11.5  million  and  National 
Building  Supply  (NBS)  stock  valued  at  $2.3  million 
as  a  contribution  of  non-cash  assets  which  was 
represented  as  an  increase  in  private  capital. 

Licensee  received  NBS  stock  valued  at  $2.5  million 

for  certain  assets  held  by  the  Licensee  which  were 

-^   reported  by  the  Licensee  to  be  of  cpmparable  value. 


o  In  October  1992,  Licensee  applied  for  $6  iSillion  of 
leverage  in  the  form  of  preferred  stock  based  on  the 
capital  increase  consummated  in  September  1992  \ 

On  December  8,  1992,  Licensee: 

I  I  -    Was  reminded  that,  as  a  matter  of  policy,  SBA  does 

not  leverage  capital  contributed  in  the  form  of 

noncash  assets  until  such  assets  are  converted  to 
cash. 


/ 
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Was  advised  that  an  examination  of  the  Licensee's 
operations-— -vrouia  Be — needed  before  any  leverage 
could-'tSe  provided.       ~~""~^^ 

^Was  advised  that  approval  of  disposition  of  assets 
to  an  associate  would  be  conditioned  on  the 
Licensee  conver-t-Lng.  the  NBS  stock  into  $2.5  million 
of  cash  within  12  0  daysT~~-  ^ 

\ 

Was   advised   that   the   $6   ^illion\   leverage 
/application  was  being  returned.    \     \ 

On  December  9,  1992,  SBA  agreed  to  accept  a\$1.4  million 
leverage  application  based  on  the  \  licensee's 
representation  that:  '    ' 

\   \ 
the  medical  receivables  were  free  and  cpLear  of 
liens  and  encumbrances  and  i   i 

-  the  licensee  would  dispose  of  the  NBS  stock 
received  in  exchange  for  Licensee  assets/ within  120 
days .  /   / 

/   / 
On  March  11,  1993,  the  Examination  report  on^  the/ Licensee 

was  issued.   Among  other  things,  the  examiner  was  not 

\able  to  determine  the  source  of  the  donatred  assets.   The 

examiner  reported  that  there  was  a  rel^^^ance  on  the  part 

o£  the  Licensee '  s  management  to  disclose  any  iri^rmation 

concerning  the  source  of  the  doitated  assets.    i 


On  March  26,  1993,  an  examination  letter  was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
and  stating  that  the  leverage  application  would  not  be 
processed  until  the  regulatory  matters  were  resolved. 
The  letter  also  provided  the  Licensee  another  opportunity 
to  explain  the  source  of  the  non-cash  assets. 

On  April  23,  1993,  SBA  received  the  Licensee's  response 
to  the  Examination  letter.  Answers  to  questions 
concerning  donat'--'.  assets  were  r.^t  provided.  I. .stead, 
the  Licensee  stated  that  they  woul^d^  reverse  the 
transactions  and  that  no  explanation  should\be  necessary. 

)  \ 
On  May  5,  1993,  the  mattpr  wag  i-gf PT-rorf-Tn  the  Office  of 
Inspector  General  for  investigation  with  the  expectation 
that  the  source  of  the  contributed  assets,  will  be 
identified.  Licensee  was  advised  that  they \ were  not 
Responsive  to  the  examination  letter  and  that  the  matter 
had  been  referred  to  the  Inspector  General. 
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DEPOSITION  OF  MARTIN  D.  TECKLER 
IN  RE:  S.  RES.  120 


FRIDAY,  NOVEMBER  17,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  MARTIN  D.  TECKLER,  called  for  exami- 
nation pursuant  to  notice  of  deposition,  at  10:00  a.m.  in  Room  534  of 
the  Dirksen  Senate  Office  Building,  before  PATRICIA  A.  ZUBER, 
a  Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 

LOUIS  J.  GICALE,  Esq. 

Majority  Deputy  Special  Counsel 

GLENN  F.  IVEY,  Esq. 

Minority  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 
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1  PROCEEDINGS 

2  Whereupon, 

3  MARTIN  D.  TECKLER 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name. 

9  A      Martin  Teckler,  T-e-c-k-1-e-r. 
10 

11 

12  Q      And  your  present  business  address? 

13  A      409  3rd  Street,  Southwest,  Suite  7200, 

14  Washington,  D.C. 

15  Q      And  your  business  phone  number? 

16  A      202-205-6642. 

17  Q      Mr.  Teckler,  this  deposition  is  being 

18  conducted  pursuant  to  Senate  Resolution  120.    The 

19  resolution  establishes  a  special  committee 

20  administered  by  the  Banking  Committee  to  conduct  an 

21  investigation  involving  Whitewater  Development 

22  Corporation,  Madison  Guaranty  Savings  &  Loan 


10 


4 

1  Association,  Capital  Management  Services, 

2  Incorporated,  the  Arkansas  Development  Finance 

3  Authority  and  other  related  matters. 

4  Section  l(b)2(b)  and  3  -  first  of  all, 

5  let's  go  through  l(b)2(b),  states  the  purposes  of  the 

6  special  committee  are  to  conduct  an  investigation  and 

7  public  hearings  into  and  study  of  the  following 

8  matters  developed  during  ~  arising  out  of  the 

9  investigation  and  public  hearings  concluded  by  the 
Committee  on  Banking,  Housing  and  Urban  Affairs  prior 

1 1  to  the  adoption  of  this  resolution. 

12  B,  whether  the  White  House  has  engaged  in 

13  improper  contacts  with  any  other  agency  or  department 

14  in  the  government  with  regard  to  confidential  RTC 

15  information  relating  to  Madison  Guaranty  Savings  & 

16  Loan  Association  or  Whitewater  Development 

17  Corporation. 

18  C,  whether  the  Department  of  Justice  has 

19  improperly  handled  RTC  criminal  referrals  relating  to 

20  Madison  Guaranty  Savings  &  Loan  Association  or 

21  Whitewater  Development  Corporation. 

22  And  then  section  3(e),  section  states  to 
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1  conduct  an  investigation  and  public  hearings  into  and 

2  study  of  all  matters  that  may  have  any  tendency  to 

3  reveal  the  full  facts  about  E,  the  sources  of  fiinding 

4  and  the  lending  practices  of  Capital  Management 

5  Services,  Inc.  and  its  supervision  and  regulation  by 

6  the  Small  Business  Administration,  including  any 

7  alleged  diversion  of  funds  to  Whitewater  Development 

8  Corporation.   These  areas  will  be  the  focus  of 

9  today's  deposition. 

10  This  deposition  is  being  taken  in  advance 

11  of  a  public  hearing  which  will  continue  on  later  in 

12  November.   It  is  possible  that  you  may  testify.   We 

13  will  be  asking  you  a  series  of  questions.   You 

14  obviously  are  testifying  under  oath.    If  you  don't 

15  understand  a  question,  let  us  know,  we  will  rephrase 

16  it.    The  stenographer  will  prepare  a  record  of 

17  questions  and  answers.   The  deposition  will  be 

18  treated  as  committee  confidential  until  the 

19  commencement  of  the  hearings. 

20  Prior  to  the  hearings,  you  will  receive  a 

21  letter  from  the  Committee  telling  you  that  you  may 

22  come  to  the  Senate  to  review  the  transcript  of  your 

1  deposition  and  make  note  of  any  corrections  for 

2  transcription  on  an  errata  sheet.   You  may  be 

3  represented  by  counsel.   And  I  note  today  you're  here 

4  without  counsel.   Objections  to  the  form  of  questions 

5  will  be  noted  for  the  record.   Counsel  may  object  on 

6  grounds  of  privilege  or  relevance.  The  Committee 

7  Chairman  may  rule  on  objections  where  the  witness 

8  refuses  to  answer  a  question. 

9  Do  you  have  any  questions  at  this  point? 

10  A      No,  I  don't. 

1 1  Q      Could  you  please  tell  us  what  your  present 

12  position  is? 

13  A      I'm  the  deputy  general  counsel  of  the  Small 

14  Business  Administration. 

15  Q      And  how  long  have  you  been  in  that 

16  position? 

17  A      Since  1984. 

1 8  Q      And  what  are  your  duties  as  deputy  general 

19  counsel? 

20  A      I  have  general  responsibility  as  the  second 

21  attorney  in  the  agency,  second-ranking  attorney  in 

22  the  agency  for  the  overall  management  of  the  agency's 
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1  legal  program  and  the  attorneys  that  are  employed  by 

2  the  agency.   I  am  the  subordinate  of  the  general 

3  counsel  in  that  regard.   He's  the  first  ranking  legal 

4  official  in  the  agency. 

5  I  have  particular  responsibility  in  the 

6  area  of  financial  law,  advising  our  financial  law 

7  programs.   I'm  also  the  agency's  designated  ethics 

8  officer  and  I  am  also  the  legislative  counsel  for  the 

9  agency  and  deal  with  the  Senate  and  House  of 

1 0  Representatives  and  the  Office  of  Management  and 

1 1  Budget  and  the  White  House  in  that  regard  with 

12  respect  to  legislative  matters  that  affect  the 

13  agency. 

14  Q      You're  a  career  government  employee? 

15  A      Yes,  I  am. 

16  Q      During  the  period  1984  to  1995,  have  you 

17  also  served  as  acting  general  counsel? 

18  A      Yes,  I  have. 

19  Q      Do  you  recall  which  periods  of  time? 

20  A      On  numerous  occasions,  and  I  don't  mean  to 

21  be  evasive,  but  in  every  instance  when  there  is  no 

22  general  counsel,  either  appointed  or  on  the  premises, 

1  I  am  acting  general  counsel.   So  in  transitions,  for 

2  example,  when  the  general  counsels  change  with 

3  administrations,  I've  been  acting  general  counsel. 

4  Also,  when  there's  an  absence  due  to  health  or  when 

5  there's  an  absence  due  to  travel  or  when  there's  an 

6  absence  due  to  any  other  employment  related 

7  responsibility,  I  am  acting  general  counsel. 

8  Q      Were  you  acting  general  counsel  in  1993? 

9  A      For  a  period  of  time,  yes. 

10  Q      Do  you  recall  which  period  of  time? 

11  A      I  believe  I  was  acting  general  counsel  in 

12  1993  certainly  from  the  time  of  resignation  of 

13  Michael  Wyatt,  who  was  the  general  counsel  serving 

14  under  the  Republican  administration  until  the 

15  appointment  of  John  Spotila,  who  was  appointed  and 

16  became  general  counsel,  I  believe,  on  September  16th, 

17  1993.    I  can't  give  you  the  specific  date  of  Mike 

18  Wyatt' s  departure.   I  believe  it  was  in  early  1993 

19  though  in  January.    So  I  would  have  been  acting  from 

20  that  time  forward.    We  can  supply  that  information, 

21  the  specific  information  for  the  record,  though. 

22  Q      Was  there  anyone  that  came  in  subsequent  to 
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1  Wyatt  but  before  you  assumed  responsibility  as 

2  acting? 

3  A      No. 

4  Q      General  counsel? 

5  A      No. 

6  Q      Now  prior  to  coming  to  the  SBA  in  1984, 

7  what  did  you  do? 

8  A      I  came  to  the  SBA  prior  to  1984.    I 

9  actually  came  to  the  SBA  in  1973  out  of  law  school. 

10  I  was  a  trial  attorney  at  the  SBA  for  almost  three 

11  years  from  1973  to  1976.    1  believe  I  came  in  March 

12  of  1973  and  departed  SBA  in  March  of  1976  for  a 

13  period  of  two  plus  years  where  I  was  in  private 

14  practice  here  in  Washington.   Returned  to  the  SBA  in 

15  1978  as  legislative  counsel  and  have  been  with  the 

16  SBA  ever  since  in  various  capacities. 

17  Q      Now,  are  you  aware,  Mr.  Teckler,  of  the 

18  Committee's  request  for  documents,  the  request  that 

19  was  made  to  your  agency  for  documents  responsive? 

20  A      The  recent  request? 

21  Q      Yes. 

22 A      Yes,  I  am. 

1  Q      And  did  you  review  your  own  records  to 

2  determine  whether  or  not  you  had  records  that  would 

3  be  responsive  to  the  Committee's  request? 

4  A      I  assisted  in  the  review.   Mark  Stephens, 

5  who  handled  the  document  presentation,  was  the  main 

6  preparer  of  the  records  and  provider  of  the  records 

7  in  that  regard. 

8  Q      And  are  you  aware  of  whether  or  not  all  the 

9  records  that  you  believe  are  responsive  to  the 

10  request  have  been  supplied  to  the  Committee? 

1 1  A      Yes.   I  would  agree  to  that. 

12  Q      Have  you  talked  to  anybody  about  the 

13  substance  of  your  deposition  testimony  today  prior  to 

14  coming  here? 

15  A      Generally  discussed  with  Mr.  Stephens  and 

16  Mr.  Spotila  and  other  people  in  our  office  in 

17  preparation,  trying  to  get  information  in  terms  of 

18  dates  and  chronology  of  events  which  I  anticipate 

19  might  be  the  subject  of  your  inquiry. 

20  Q      Which  dates  and  events  did  you  discuss  with 

21  Spotila  and  Stephens? 

22  A      Just  generally  the  chronology  of  events 
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1  surrounding  the  matter  in  1993  so  that  I  would  be 

2  able  to  refresh  my  recollection  of  those  matters. 

3  Q      Did  you  have  any  detailed  discussion  with 

4  respect  to  any  of  those  events? 

5  A      No,  not  detailed  at  all.   Just  trying  to 

6  place  things  in  chronological  order. 

7  Q      Was  there  a  chronology  that  you  were 

8  referring  to  when  you  ~ 

9  A      No,  just  my  own  memory  and  chronology,  in 

10  my  own  mind,  of  events. 

1 1  Q      Now,  when  do  you  recall  first  becoming 

12  involved  in  the  David  Hale  matter  in  1993? 

13  A      Well,  actually  I  remember  the  matter 

14  arising  in  late  1992.    It's  my  recollection  that  in 

15  late  1992  in  my  capacity  as  adviser  to  the  SBIC 

16  program  or  an  SSBIC  program,  I  was  made  aware  of  an 

17  application  for  leverage  by  Mr.  Hale  on  behalf  of 

18  Capital  Management  Services  which  was  supported  by  an 

19  infusion  of  capital  into  the  --  capital  which  related 

20  to  the  supplying  of  --  to  the  company  of  some  medical 

21  receivables.  And  we  were  curious  about  exactly  what 

22  the  nature  of  that,  of  those  medical  receivables 


1  were.   In  my  capacity  as  adviser  to  the  program,  1 

2  would  have  normally  been  involved  in  those  types  of 

3  things. 

4  Q      And  just  to  clarify  that,  in  that  capacity, 

5  how  involved  would  you  be  in  an  application  like 

6  that? 

7  A      Normally  not  deeply  involved.   The  program 

8  administrators  would  handle  the  application,  but  if 

9  they  had  questions  as  to  interpretations  of 

10  regulations,  interpretations  of  procedures  from  a 

1 1  legal  standpoint,  they  would  consuh  the  general 

12  counsel's  office  and  my  staff  in  my  capacity  as 

13  adviser  to  that  program  would  be  the  responsive  party 

14  in  that  regard.   So  we  would  be  involved  in  that 

15  respect. 

16  Q      Was  there  some  requirement  to  brief  you  on 

17  a  weekly  or  a  monthly  basis? 

18  A      No. 

19  Q      On  the  progress  of  a  request  like  that? 

20  A      No,  it  would  be  a  case-by-case  ~  it  would 

21  be  a  case  issue.   And  we'd  be  involved  in  it  as 

22  advisers  to  the  program  in  that  regard.  Not  in  my 
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1  capacity  as  deputy  general  counsel.   As  an  official 

2  of  the  agency,  I  wear  a  lot  of  hats.   Unfortunately 

3  it's  difficuh  for  people  who  are  not  in  the  agency 

4  to  understand  it.    Someone  can  fulfill  a  lot  of 

5  responsibilities.   1  have  a  lot  of  responsibilities, 

6  one  of  which  is  to  this  program,  one  of  which  is 

7  deputy  general  counsel.   In  this  case,  it  was  the 

8  program  responsibility  rather  than  the  deputy  general 

9  counsel  responsibility.    I  just  happened  to  be 

10  occupying  both  roles. 

11  Q      So  it  was  in  ~  the  program  hat  that  you 

12  were  wearing  at  the  time  that  you  received  ~ 

13  A      That  I  was  involved  with  the  review  of  that 

14  particular  situation. 

15  Q      Now,  who  informed  you  that  Mr.  Hale  had 

16  made  this  application? 

17  A      It  would  have  been  Mr.  Foren,  Wayne  Foren, 

1 8  who  was  the  head  of  the  program  or  someone  in  his 

19  direct  chain  of  command,  1  suppose,  and  I  suspect  it 

20  was  Mr.  Foren.   My  recollection  is  not  specific  on 

21  that  point  but  it  would  be  appropriate  for  him  to  be 

22  the  one  to  contact  me  as  the  head  of  the  program. 


1  Q      Did  he  notify  you  at  that  point  because  he 

2  had  a  concern  or  was  it  for  some  other  ~ 

3  A      Yes,  he  raised  a  concern. 

4  Q      What  was  the  concern  that  he  raised? 

5  A      About  the  validity  of  the  capital  infusion 

6  and  the  appropriateness  of  granting  leverage  under 

7  those  circumstances. 

8  Q      Did  you  give  any  advice  as  to  what  steps 

9  the  agency  should  take  with  respect  to  investigating 

10  this  request? 

1 1  A      Yes,  we  were  involved  in  discussing  the 

12  matter  with  Mr.  Foren  who  eventually,  as  I  understand 

13  it,  as  1  recall,  would  have  normally  had  discussions 

14  with  any  applicant  for  leverage.  And  I  believe  he 

15  had  discussions  with  Mr.  Hale  in  this  regard  and  we 

16  advised  him  to  flesh  out  the  matter  further  from  our 

17  perspective  to  assure  himself  that  the  capital 

1 8  infusion  was  legitimate  before  we  would  properly 

19  consider  the  leverage  application  which  would  be  very 

20  normal.    We  would  do  that  in  any  case  where  we  had  a 

21  concern.  And  there  was  some  concern  raised  by  the 

22  program  people  to  us  and  we  advised  to  be  cautious  in 
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1  this  case. 

2  Q      Were  you  aware  of  the  fact  that  Mr.  Foren 

3  had  a  meeting  with  Mr.  Hale  in  early  1993? 

4  A      I'm  not  sure  that  1  was  contemporaneously 

5  aware,  but  in  going  through  papers  that  were 

6  available  to  me,  I  made  myself  aware  of  that  fact  and 

7  I'm  aware  of  that  fact  now. 

8  Q      Did  Mr.  ~  were  you  ~  you  were  not  ~ 

9  A      No,  I  wasn't. 

10  Q      You  weren't  at  the  meeting  then? 

1 1  A      No,  I  wasn't.   I  have  never  met  Mr.  Hale. 

12  I've  never  seen  Mr.  Hale. 

13  Q      Do  you  know  who  was  at  the  meeting? 

14  A      I  do  not.    It  would  not  have  been  unusual 

15  for  Mr.  Foren  to  be  at  a  meeting  with  his  deputy  who 

16  was  Mr.  Shepperson  at  that  time,  perhaps  other 

17  members  of  his  staff  who  would  have  been  responsible 

18  for  assessing  the  leverage  application.   A  leverage 

19  application  is  a  normal  function  of  that  program,  but 

20  the  circumstances  in  this  case  suggested  that  we  need 

21  to  gather  additional  information. 

22 Q      Well,  at  some  time  subsequent  you  received 
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1  some  information  about  the  meeting.   Do  you  know  how 

2  long  after  the  meeting  occurred  you  received  some 

3  information  about  the  meeting? 

4  A      1  was  generally  aware  of  the  substance  of 

5  the  meeting  probably  almost  immediately  afterwards. 

6  Certainly  in  1993  I  was  aware  of  the  substance  of  the 

7  meeting  as  we  continued  to  discuss  this  matter  and 

8  develop  a  strategy  within  the  agency  for  dealing  with 

9  it.    It's  not  abnormal  for  the  program  people  and  for 

10  the  general  counsel's  office,  my  office  in 

1 1  particular,  again,  this  financial  function,  to 

12  counsel  with  each  other  and  discuss  the  facts  of  a 

13  particular  matter  and  this  was  a  particular  matter 

14  which  we  were  developing  an  agency  strategy  for 

15  dealing  with. 

16  Q      What  were  you  told  Mr.  Foren  said  to 

17  Mr.  Hale  and  what  - 

18  A      No  specifics  in  regard  to  the  conversation 

19  that  they  might  have  had.    It  was  more  I  had  the 

20  conversation  with  Mr.  Hale,  I'm  still  suspicious, 

21  what  should  we  do. 

22  Q      Did  Mr.  Foren  indicate  that  Mr.  Hale 
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1  mentioned  in  the  meeting  a  relationship  he  had  with 

2  Mr.  Tucker  and  Mr.  Clinton? 

3  A      Not  to  me. 

4  Q      Did  he  relate  any  other  details  of  the 

5  meeting  other  than  the  fact  that  -- 

6  A      No,  I  think  that  the  general  feeling  that  I 

7  had  as  a  result  of  discussing  that  meeting  with 

8  Mr.  Foren  was  that  there  was  some  suspicions  on  the 

9  part  of  Mr.  Foren  as  the  head  of  the  program  that  had 

10  not  been  allayed  by  the  meeting  as  to  the  legitimacy 

1 1  of  the  capital  infiasion  and  that  we  should  be 

12  cautious  about  it  and  take  additional  actions  to 

13  satisfy  ourselves  that  the  capital  infusion  was 

14  legitimate  before  we  would  grant  a  new  leverage. 

1 5  Q      What  steps  did  you  agree  to  take  to  satisfy 

16  yourselves  as  an  agency  that  capital  infusion  was 

1 7  proper? 

18  A      As  with  any  leverage  application  of  any 

19  SBIC  or  SSBIC,  which  Capital  Management  was,  we 

20  requested  that  there  would  be  an  examination  of  the 

21  activities  of  the  company,  current  examination  which 

22  is  an  ordinary  function  of  our  staff  to  satisfy 


1  ourselves  that  the  company  was  in  regulatory 

2  compliance  and  in  this  case  that  the  capital  infusion 

3  was  legitimate,  would  have  been  one  of  the  issues 

4  that  would  have  been  looked  at  in  that  exam  before  we 

5  would  agree  to  make.   And  I  believe  he  was  asking  for 

6  $6  million  before  we  would  agree  to  make  $6  million 

7  available  to  this  company  or  any  other  company. 

8  Q      Do  you  recall  who  conducted  the 

9  examination? 

10  A      It  would  have  been  conducted  by  the 

1 1  examination  staff.    1  do  not  know  the  examiner  by 

12  name. 

13  Q      Do  you  recall  subsequently  discussing  the 

14  results  of  the  examination  with  Mr.  Foren  or  somebody 

15  from  the  examination  staff? 

16  A      Not  with  the  examination  staff  but  with 

17  Mr.  Foren  generally,  yes,  as  events  continued  to 

18  occur  with  respect  to  that. 

19  Q      What  were  the  results  of  that  examination? 

20  A      Generally,  it  was  unfavorable  in  some 

21  regards  to  the  activities  of  the  company.   There  was 

22  no  substantiation,  as  I  recall,  of  the  capital 
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1  infusion  at  that  point.   And  it  further  heightened 

2  our  concerns  and  our  position  that  we  would  not  make 

3  leverage  certainly  available  under  those 

4  circumstances,  and  we  eventually,  because  of  our 

5  concern  over  the  representations  made  with  respect  to 

6  the  infusion  of  capital,  referred  the  matter  to  our 

7  Inspector  General  for  investigation  which  is 

8  different  than  examination. 

9  Examination  is  an  ordinary  function,  a 
program  administration  investigation  is  when  there  is 

1 1  a  suspicion  that  there  might  be  misrepresentation, 

12  for  example,  to  the  agency  of  a  criminal  nature.   We 

13  would  seek  our  Inspector  General's  investigation  of 

14  that  matter  so  that  we  can  know  whether  a  criminal 

15  referral  to  the  Department  of  Justice  of  a  matter 

16  would  be  appropriate.  And  that's  what  we  did.    We 

17  asked  the  Inspector  General  to  investigate. 

18  Q      Were  you  consulted  in  the  determination? 

19  A      Yes. 

20  Q      To  refer  this  matter  to  the  Inspector 

21  General? 

22 A^  Yes,  I  was. 


10 


1  Q      By  Mr.  Foren? 

2  A      Yes,  in  the  appropriate  normal  fashion.    We 

3  would  have  been  a  participant  in  any  such 

4  determination  to  refer  a  matter  to  our  Inspector 

5  General. 

6  Q      You  were  notified  by  Foren  that  he  wanted 

7  to  refer  this  to  the  Inspector  General? 

8  A      Not  only  that,  we  actively  participated  in 

9  the  suggestion  that  it  be  referred  to  the  Inspector 

10  General  for  investigation.   It  would  be  a  normal 

1 1  function  for  the  program  people  and  the  counselors, 

12  legal  counselors,  in  this  case  my  office,  to  involve 

13  a  decision  of  that  nature. 

14  Q      When  you  say  "we,"  I  understand  you  are 

15  talking  about  your  office,  but  was  there  another 

16  particular  attorney  in  your  program  office? 

17  A      Mr.  Stephens  would  have  been  involved 

18  normally,  and  I  think  in  this  case  there's  another 

19  attorney  in  my  office  involved  in  cases  of  this 

20  nature,  but  I  don't  think  he  played  a  significant 

21  role  in  this  determination.   1  was  responsible  for 

22  the  legal  involvement  from  my  office's  standpoint  and 
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1  I  would  have  been  the  one  who  was  involved  and  1  was 

2  involved  in  recommending  that  the  matter  be  referred 

3  to  our  Inspector  General.   And  I  believe  that  was 

4  done  on  in  May,  I  know,  1  think  it  was  May  15th  of 

5  1993,  if  I'm  not  mistaken.   You  may  want  to  verify 

6  that  date. 

7  Q      You're  sure  it  wasn't  May  5th,  1993? 

8  A      You  may  have  the  document.   I  don't  have  it 

9  in  front  of  me.   The  date  would  be  indicated  on  the 

10  document.   I  believe  it  was  May  15th,  but  I  may  be 

1 1  mistaken  on  the  date.   We  can  verify  that.   That's  an 

12  easily  verifiable  fact. 

13  MR.  GICALE:    Can  we  go  off  the  record  for  a 

14  second. 

15  (Discussion  of  the  record.) 

16  BY  MR.  GICALE: 

17  Q      Mr.  Teckler,  back  on  the  record,  I'll 

1 8  represent  to  you  that  we  do  have  a  memo  dated  May 

19  5th,  1993  which  is  the  date  -- 

20  A      I  accept  that. 

21  Q      ~  from  the  SBA  that  this  matter  was 

22  referred  to  the  Inspector  General. 


1  A      I  accept  that  as  accurate.  I'm  working 

2  from  memory  as  opposed  to  the  actual  document. 

3  Q      Do  you  know  whether  prior  to  referring  the 

4  matter  to  the  Inspector  General,  whether  or  not 

5  Mr.  Hale  requested  that  his  application  be  returned 

6  or  rescinded? 

7  A      I  do  not  know  that.    I  was  not  privy  to  any 

8  discussion  of  that  nature.   That  would  have  been  a 

9  normal  ~  or  not  normal  certainly,  but  that  would 

10  have  been  something  that  the  program  normally  would 

1 1  have  responded  to  or  discussed  with  Mr.  Hale.   We 

12  don't  review  the  leverage  applications  except  from 

13  the  legal  standpoint,  so  I  do  not  know.    I  do  not 

14  know  that  that  occurred. 

15  Q      Or  withdraw.    Do  you  know  whether  or  not  — 

16  A      I  do  not  — 

17  Q      —  Mr.  Foren  indicated  that  Mr.  Hale  wanted 

18  to  withdraw  his  application  after  the  scrutiny  -- 

19  A      I  do  not  have  a  recollection  of  that,  an 

20  independent  recollection  of  that. 

21  Q      Now,  do  you  recall  that  Mr.  Bowles  was 

22  confirmed  on  May  6th,  1993? 
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1  A      I  know  that  he  was  confirmed  in  May,  and  I 

2  do  not  ~  that's  a  matter  of  record.   Whatever  the 

3  date  is  is  clearly  a  matter  of  record. 

4  Q      Do  you  know  whether  or  not  you  discussed 

5  the  referral  of  this  matter  to  the  Inspector  General 

6  with  Mr.  Bowles  prior  to  it  going  to  the  Inspector 

7  General's  office? 

8  A      I  do  not  believe  that  I  discussed  it  with 

9  him  at  all  in  that  regard. 

10  Q      Do  you  know  whether  or  not  anyone  in  your 

1 1  agency  discussed  it  with  Mr.  Bowles? 

12  A      I  do  not  know  that. 

13  Q      Did  anyone  tell  you  that  they  had  notified 

14  Mr.  Bowles  prior  to  the  referral  of  this  to  the 

15  Inspector  General? 

16  A      No,  not  to  my  recollection. 

17  Q      After  Mr.  Bowles  came  to  the  agency,  was 

18  confirmed,  did  you  have  discussions  with  him  with 

19  respect  to  this  referral? 

20  A      I  wouldn't  say  with  respect  to  the 

21  referral.   I  was  at  that  time  acting  general  counsel, 

22  and  the  referral  had  been  made  prior  to  his  coming  to 

1  the  agency,  if  the  chronology  is  correct.  And  I 

2  would  have  had  discussions  with  him  about  the  case  in 

3  general,  about  the  matter  in  general,  but  they  were 

4  very  few  and  he  advised  me  to  proceed  with  the  case 

5  as  I  would  normally  proceed  with  any  case  under  my 

6  responsibility,  and  that  I  should  do  whatever  was 

7  necessary  to  pursue  the  case  fi-om  the  agency's 

8  standpoint  and  without  any  further  involvement  from 

9  him. 

10  MR.  IVEY:    Just  a  second.   Could  you  read 

1 1  back  the  question,  please. 

12  (The  reporter  read  the  record  as  requested.) 

13  BY  MR.  GICALE: 

14  Q      How  soon  after  he  was  confirmed  did  you 

15  have  these  discussions  with  him  about  the  matter,  the 

16  Hale  matter? 

17  A      I  cannot  recall  specifically.  Early  in  his 

18  adminisfratorship,  I  would  have  discussed  with  him 

19  what  was  going  on  in  the  general  counsel's  office  in 

20  general,  and  this  was  one  of  the  matters  which  was 

21  going  on  in  the  general  counsel's  office. 

22  Q      Would  it  have  been  within  the  first  few 


23 


24 


7686 

25 

1  days  or  the  first  week? 

2  A      I  can't  be  specific  on  that  point.    It's 

3  not  unlikely  that  I  would  have  spoken  to  him  early  in 

4  his  administratorship  on  this  matter. 

5  Q      Would  you  have  briefed  him  orally  or  in 

6  writing  on  the  matter? 

7  A      Orally. 

8  Q      Did  you  have  an  arrangement  or  eventually 

9  have  an  arrangement  with  him  where  you  would  brief 

10  him  on  a  regular  basis  with  respect  to  issues? 

1 1  A      No,  he  made  it  very  clear  that  he  was  going 

12  to  have  no  active  involvement  in  the  case,  it  was  my 

13  obligation  to  let  him  know  there  was  a  case  in  the 

14  office.   I  didn't  have  any  hesitation  about  that. 

15  But  he  had  no  continuous  active  involvement,  from  my 

16  perspective,  with  this  case  almost  immediately  from 

17  the  time  he  assumed  the  administratorship  of  the 

18  agency  forward  except  for  these,  being  advised  that 

1 9  there  was  this  matter  that  had  been  referred  for 

20  investigation. 

2 1  Q      What  details  did  you  give  him  about  the 

22  investigation? 
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1  A      Only  that  it  had  been  referred  for 

2  investigation. 

3  Q      But  did  you  describe  what  had  been 

4  referred? 

5  A      Yes,  I  believe  I  probably  described  that 

6  there  was  a  leverage  application  submitted  by 

7  Mr.  Hale,  Capital  Management  Services,  which  appeared 

8  to  be  unsupportable  in  terms  of  the  capital  infusion 

9  which  was  necessary  to  justify  the  leverage  and  that 

10  would  have  been  the  extent  of  the  involvement. 

1 1  Q      But  you  cannot  place  a  point  in  time  when 

12  you  would  have  told  him  this,  you  cannot  state  with 

13  any  certainty  when  you  told  him  this? 

14  A      No,  I  can't.   I  mean,  my  general  feeling  is 

15  that  it  was  early,  very  early  on  at  this  stage  of  the 

16  development  of  the  case,  but  that's  all.   And  it 

17  would  have  been  in  the  context  of  important  or 

18  significant  matters  within  the  agency. 

19  Q      Now,  did  you  view  this  as  a  significant 

20  matter  in  your  agency  at  the  time? 

21  A      Well,  it  was  a  $6  million  leverage 

22  application  that  we  had  requested  investigation  by 
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our  Inspector  General  of.    We  subsequently  quickly 

2  received  notification  from  the  Inspector  General  that 

3  he  had  referred  it  to  the  Department  of  Justice  for 

4  investigation,  so  it  fell  into  the  category  of 

5  something  which  was  being  investigated,  and  as 

6  administrator  of  the  agency,  in  his  normal  capacity, 

7  he  would  be  apprised  of  a  significant  case  like 

8  that.    We  had  other  significant  cases  at  the  same 

9  time  which  we  apprised  him  of  as  well. 

10  Q      Did  you  believe  it  was  significant  because 

1 1  it  was  Mr.  Hale  and  he  was  from  Little  Rock,  was 

12  that,  was  that  discussed? 

13  A      I've  had  a  lot  of  experience  in  the  program 

14  and  a  lot  of  --  over  the  years  and  the  fact  that  it 

15  was  Mr.  Hale  from  Little  Rock  did  not  affect  --  would 

16  not  affect  my  views  of  significant  or 

17  nonsignificant.   It  was  more  that  this  was  a  matter 

1 8  that  had  been  referred  for  investigation  and  it 

19  involved  a  great  deal  of  money  and  it  was  not 

20  something  that  the  agency  should  commit  to  without  -- 

21  at  that  point,  that  the  agency  would  commit  to 

22  without  substantiating  the  validity  of  the  capital 
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1  inftision. 

2  Q      I  will  represent  to  you  that  Mr.  Bowles  was 

3  confirmed  on  May  6. 

4  MR.  IVEY:   No. 

5  MR.  GICALE:    I'm  sorry,  his  confirmation 

6  hearing  was  on  the  6th  in  May. 

7  THE  WITNESS:    Yes,  I  was  there.   I  have 

8  some  recollection,  but  I  don't  have  the  specific  date 

9  of  when  he  was  confirmed. 

10  MR.  GICALE:    Off  the  record  for  a  second. 

1 1  (Discussion  of  the  record.) 

12  BY  MR.  GICALE: 

13  Q      It  appears  that  Mr.  Bowles  was  confirmed  or 

14  his  hearing  was  on  the  6th  and  that  he  was  actually 

15  confirmed  on  the  7th.    But  in  any  event,  this 

16  briefing  would  have  occurred  shortly,  whether  it  was 

17  the  6th  or  the  7th,  this  would  have  occurred  shortly 

18  after  that  confirmation,  this  discussion  with  him; 

19  correct? 

20  A      Certainly. 

21  Q      Now,  were  you  continuing  to  receive 

22  briefings  on  the  status  of  the  referral  to  the 
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1  Inspector  General? 

2  A      No.    I  knew  that  the  Inspector  General,  I 

3  was  advised  that  the  Inspector  General  had 

4  subsequently  referred  the  matter.   And  I  believe  it 

5  was  five  days  later,  but  I  may  be  off  on  the 

6  chronology  once  again  in  terms  of  the  exact  date  to 

7  the  Department  of  Justice  for  investigation,  which 

8  would  be  an  ordinary,  normal  response  on  the  part  of 

9  an  Inspector  General,  of  our  Inspector  General. 

10  They  may  not  have  had  the  resources  to  deal 

1 1  with  the  case  themselves,  I  believe,  at  that  time. 

12  They  may  have  wanted  the  Department  of  Justice  to 

13  deal  with  the  case  from  an  investigatory  standpoint. 

14  I  knew  that  at  that  time.    I  was  advised  of  that. 

15  Cases  of  this  nature  in  my  office  and  with  respect  to 

16  the  general  counsel's  office,  again,  not  putting  on 

17  my  deputy  counsel's  hat  and  overall  management 

18  responsibility,  would  have  been  the  responsibility  at 

19  that  point  of  Mr.  Stephens's  office  to  pursue. 

20  Mr.  Stephens's  office  is  involved  with 

21  liquidation  of  SBICs  and  SSBICs  and  the  potential 

22  liquidation  of  SBIC  and  SSBIC.    He  was  the  day-to-day 

30 

1  person  who  was  involved  in  the  case  from  that  day 

2  forward.   I  had  general  responsibility  for  him  and 

3  for  the  case  as  deputy  general  counsel  of  the 

4  agency  —  or  as  acting  general  counsel  at  that  point 

5  for  the  agency  so  I  knew  what  was  proceeding  with  the 

6  case  but  I  was  not  directly  involved  in  it  myself  at 

7  that  point  from  that  point  forward. 

8  Q      Was  there  a  determination  made  at  that 

9  point  to  liquidate? 

10  A      No,  that  came  at  a  later  point. 

11  Q      So  you  would  -  well,  Mr.  Stephens  was 

12  involved  day  to  day  with  a  view  towards  the 

13  possibility  of  liquidation;  is  that  the  idea? 

14  A      Correct.   Interacting,  again,  with  program 

1 5  people  to  gather  information  and  substantiate  whether 

16  we  had,  we  had  a  financial  problem,  whether  the 

17  agency  was  insecure  with  respect  to  this  SSBIC. 

18  Information  that  came  in  in  the  examination  report 

19  that  we  ~ 

20  (Discussion  of  the  record.) 

21  THE  WITNESS:    Information  that  came  in  in 

22  the  examination  report  that  we  had  requested  in 
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conjunction  with  the  application  for  leverage 

2  indicated  that  there  might  be  some  financial 

3  insecurity  for  the  agency.   So  at  that  point,  we  were 

4  developing  our  position  as  to  whether  we  should 

5  liquidate  the  SSBIC  and  take  it  into  receivership. 

6  And  Mr.  Stephens  would  have  been  the  person 

7  who  ultimately  would  have,  from  our  office,  the 

8  general  counsel's  office,  who  ultimately  would  have 

9  been  involved  in  taking  such  an  action.   So  he  was 
the  person  who  was  involved  day  to  day,  people  under 

1 1  his  direction  in  our  office  were  involved  day  to  day 

12  in  assessing  that  information. 

13  BY  MR.  GICALE: 

14  Q      Now,  would  Mr.  Foren  have  continued  to  be 

15  involved  in  this  process? 

16  A      Yes,  he  was  the  head  of  the  program  and  it 

17  would  have  been  normal  for  him  to  be  involved  in  the 

18  process. 

19  Q      Now,  would  both  of  them  have  been  briefing 

20  you  on  the  developments? 

21  A      Mr.  Stephens  certainly  kept  me  advised.   It 

22  was  his  responsibility  to  do  so.    I  was  again  acting 


1  general  counsel.   He  was  under  my  supervision,  he's 

2  one  of  my  attorneys  in  that  capacity,  even  though  he 

3  had  a  fair  degree  of  independence  in  what  he  did  with 

4  respect  to  developing  the  case  and  would  have  been 

5  ultimately  and  was  the  man  who  went  to  court  to  get 

6  the  receivership,  which  we  obtained  at  a  later  point, 

7  he  was  responsible  to  brief  me  as  general  counsel, 

8  acting  general  counsel. 

9  Q      How  often  did  he  brief  you  on  this  matter 

10  after  May  of-- 

11  A      Often.   Often.   Certainly  weekly.   Often 

12  more  frequently  than  that.   He  kept  me  advised  as 

13  information  was  developed. 

14  Q      Was  it  orally  or  in  written  form? 

15  A      Orally.   He  may  have  given  me  written 

16  memos.    I  don't  have  any.   And  whatever  we  supplied, 

17  you  would  have,  whatever  you  asked  for,  you  would 

18  have  that  was  there.   I  don't  have  any  with  me,  but 

19  he  was  responsible  to  advise  me  and  he  did  so.   Many 

20  phone  calls  at  home,  that  type  of  thing.   He  pursued 

21  it  vigorously. 

22  Q      Do  you  recall,  was  it  Mr.  Stephens  who  told 
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1  you  that  the  matter  uhimately  had  been  referred  to 

2  the  FBI  by  the  Inspector  General? 

3  A      I'm  not  sure.   That  was  more  of  an 

4  institutional  knowledge  among  the  people  who  were 

5  involved  in  the  matter,  and  whether  it  was  Mr. 

6  Stephens  or  Mr.  Foren  or  Mr.  Shepperson  or,  would 

7  have  been  one  of  them  who  would  have  told  me.   I've 

8  seen  the  referral  document  subsequently,  and  it  was 

9  perfectly  normal  in  the  sense  of  what  we  would  do  in 

10  a  case  like  this,  what  we've  done  in  other  cases  like 

1 1  this  in  the  past.    I  just  don't  recall  who  actually 

12  informed  me  of  the  referral.   More  than  likely,  it 

13  was  Mr.  Foren,  but  I  couldn't  be  specific  on  that 

14  point. 

15  Q      Did  there  come  a  point  in  time  in  July  when 

1 6  you  learned  that  records  had  been  obtained  from 

1 7  Capital  Management  offices  by  the  Federal  Bureau  of 

1 8  Investigation? 

19  A      I  believe  Mr.  Stephens  apprised  me  of  that 

20  fact.   He  was  working  the  case.   He  was  ~  I  believe 

21  he  had  taken  trips  at  that  point  to  Little  Rock,  if 

22  I'm  not  mistaken,  to  inspect,  to  check  out  Capital 
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1  Management  and  was  knowledgeable  of,  become 

2  knowledgeable  of  investigations  that  were  underway  in 

3  Little  Rock  that  were  unrelated  to  this  matter,  that 

4  were  being  conducted  with  respect  to  Madison  Guaranty 

5  I  believe  at  that  time.   And  that  information  may 

6  have  surfaced  in  those  investigations  which  led  FBI 

7  agents,  and  I'm  not  sure  of  the  date,  to  be  sent  to 

8  Capital  Management  to  obtain  records  pursuant  to  that 

9  investigation. 

10  Q      Now,  did  -- 

11  A      I'm  not  sure.   I  must  say  I'm  not  sure  when 

12  in  July,  if  it  was  in  July,  but  I'm  not  ~  over  the 

13  course  of  that  summer. 

14  Q      Were  you  informed  before  the  FBI  went  in  to 

1 5  obtain  the  records  that  they  would  be  doing  so? 

16  A      I  believe  Mr.  Stephens  was  in  coordination 

17  with  both  the  Justice  Department  and  the  U.S. 

18  Attorney's  office.    I'm  not  sure  if  he  was  in  direct 

19  coordination  with  the  FBI  which  was  investigating  on 

20  behalf  of  the  Justice  Department  and  the  U.S. 

21  Attorney's  office  in  Little  Rock  at  that  time.    So 

22  I'm  not  sure  that  it  was  from  the  FBI  or  if  it  was 
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1  from  the  Justice  Department  or  if  it  was  from  the 

2  U.S.  Attorney's  office,  but  we  were  informed. 

3  Q      But  were  you  informed  before  they  obtained 

4  the  records  or  after? 

5  A      Me  personally? 

6  Q      Yes. 

7  A      After,  I  believe.  I  really  don't  have  a 

8  recollection.  They  certainly  didn't  inform  me 

9  personally,   ft  would  have  been  through  Mr.  Stephens 

10  that  I  was  informed. 

11  Q      Do  you  know  whether  or  not  Mr.  Stephens  was 

12  informed  beforehand? 

13  A      I  don't  know  that.   I  don't  know  that  for  a 

14  fact. 

15  Q      Do  you  know  whether  anybody  in  your  agency 

16  was  informed  before  the  FBI  obtained  those  records? 

17  A      1  do  not  know  that  for  a  fact.   1  couldn't 

18  represent  on  that  to  you.   As  I  said,  this  was  an 

19  independent  investigation.   This  was  not  the  focus  of 

20  our  Inspector  General's  referral.   This  was  something 

21  different  than  that,  which  was  ongoing,  which  we 

22  really  didn't  have  any  knowledge  of    We  walked  into 
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1  it  because  we  were  interested  in  Capital  Management 

2  and  coincidentally,  apparently  there  was  interest  in 

3  Capital  Management  for  other  reasons,  because  of  this 

4  ongoing  investigation  of  Madison  Guaranty  which  we 

5  found  out  about  over  the  course  of  the  summer. 

6  Q      What  is  the  next  development  that  occurred 

7  that  you  recall  having  a  discussion  with  Mr.  Stephens 
about  with  respect  to  Capital  Management  after  the 
seizure  of  the  records? 

A      Because  of  our  concerns,  our  further 
follow-up  on  the  leverage  application  and  our,  Mr. 
Stephens's  involvement  in  Little  Rock  in  reviewing 
Capital  Management  and  in  finding  out  this 
information  about  the  inquiry  that  was  underway  in 
Little  Rock  that  related  to  Capital  Management,  we 
grew  increasingly  concerned  about  the  quality  of  the 
company  at  that  point. 

Keep  in  mind  our  concern  is  not  as  criminal 
investigators  but  to  protect  the  agency's  economic 
interests.   We  had  invested,  1  believe,  at  that  point 
$3.4  million  of  leverage  over  the  years  that  the 
company  was  in  operation  in  that  company.   So  we  were 
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1  a  very  concerned  creditor  of  Capital  Management,  and 

2  our  normal  procedure  in  situations  where  we  have  such 

3  concerns  would  be  to  determine  whether  liquidation  of 

4  the  company  was  appropriate  to  protect  SBA's 

5  interests  and  we  were  evolving  to  the  point  where  we 

6  were  determining  that  that  should  be  the  case  in 

7  regard  to  this  matter.    Subsequently,  we  took  that 

8  action. 

9  Q      You  made  a  decision  to  seek  liquidation? 

10  A      To  seek  liquidation  of  Capital  Management; 

1 1  correct. 

12  Q      Did  you  also  learn  at  some  time  in  August 

13  of  1993  that  the  U.S.  Attorney's  office  was 

14  considering  an  indictment  of  Mr.  Hale? 

15  A      Yes,  that  information  was  made  known  to  Mr. 

16  Stephens.   Based  on  information  that  was  developed 

17  through  this  parallel  investigation  which  did  relate 

1 8  to  the  SBA,  Mr.  Stephens  was  advised  at  that  point 

19  that  an  indictment  of  Mr.  Hale  was  possible,  and  I 

20  believe  he  was  advised  that  Mr.  Hale  had  been 

21  provided  with  a  copy  and  his  attorney  had  been 

22  provided  a  copy  of  a  draft  indictment  and  that  an 
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1  indictment  was  probably  imminent.    We  were  certainly 

2  convinced  that  at  that  point  that  we  were  insecure 

3  and  we  should  proceed  to  liquidation  and  seek  the 

4  receivership  of  Capital  Management,  which  we  did. 

5  Q      Now,  do  you  recall  whether  you  received  a 

6  copy  of  the  draft  indictment? 

7  A      I  know  1  received  a  copy  of  the 

8  indictment.   I  believe  1  received  a  copy  of  the  draft 

9  indictment.   I  know  that  Mr.  Stephens  was  privy  to  a 

10  copy  of  the  draft  indictment  and  it  would  not  have 

1 1  been  unusual  for  him  to  show  me  or  provided  me  a  copy 

12  of  the  draft  indictment.    I'm  just  not  certain  that  I 

13  had  the  draft  indictment  before  the  indictment 

14  actually  came  down.    I  believe  that  I  did. 

1 5  Q      And  do  you  know  whether  or  not  Mr.  Foren 

16  supplied  a  copy  of  that  in  a  memorandum  to  Mr.  Bowles 

17  with  respect  to  the  upcoming  indictment. 

18  A      No,  I  don't  recall  that. 

19  Q      Now,  this  would  have  been  in  August  of 

20  1993;  correct? 

21  A      The  date  of  the  indictment  is  of  record. 

22  Q      No,  just  the  discussions  with  respect  to 
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1  the  draft  indictment? 

2  A      Between  me  and  Mr.  Stephens? 

3  Q      Yes. 

4  A      Yes,  that  would  have  been  about  the  time  it 

5  was  taking  place.   I  could  pinpoint  it  for  you  if  I 

6  had  the  date  of  the  indictment  itself    It  would  have 

7  been  prior,  obviously  prior  to  the  date  of  the 

8  indictment.   If  you  want  to  go  off  the  record  for  a 

9  second. 

10  MR.  GICALE:    Yes,  off  the  record. 

1 1  (Discussion  of  the  record.) 

12  BY  MR.  GICALE: 

13  Q      The  indictment  was  later  on  in  September 

14  1993.    What  I  would  like  to  know  is  did  you  have  any 

15  discussions,  any  subsequent  discussions  with 

16  Mr.  Bowles  about  the  status  of  the  case,  and 

17  discussions  between  the  initial  briefing  with  respect 

18  to  the  matter  being  referred  to  the  Inspector  General 

19  and  the  time  in  August  when  you  had  learned  that  the 

20  FBI  had  seized  some  records  and  that  there  was  a 

21  possible  draft  indictment  that  your  agency  had. 

22  A      Not  that  I  can  recall.   He  was  very  adamant 

1  about  not  being  involved  in  the  case  and  I  did  not 

2  involve  him,  fi-om  my  perspective,  in  what  we  were 

3  doing.   Certainly  not  on  any  kind  of  a  regular 

4  basis.   I  can't  recall  any  discussions  with  him 

5  during  that  time  period  about  this  matter. 

6  Q      Now,  there  came  a  point  later  on  in 

7  September  when  you  obtained,  your  agency  obtained  a 

8  receivership? 

9  A      Correct. 

10  Q      The  Capital  Management  was  put  into 

1 1  receivership? 

12  A      Correct. 

13  Q      And  a  receiver  was  appointed? 

14  A      SBA  was  appointed  receiver  and  SBA 

15  appointed  an  agent  to  act  as  receiver  for  us  at  that 

16  point.    That's  very  normal,  that's  what  happens  when 

17  we  liquidate  an  SBIC  and  take  court  action  to  take  a 

18  receivership.  We  have  specific  statute  authority  to 

19  do  that. 

20  Q      And  around  that  time  or  just  subsequent  to 

21  that  time,  did  you  go  in  to  Mr.  Bowles  and  indicate 

22  that  this  had  been  done? 
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1  A      May  have.   I  do  not  recall  that 

2  specifically.  Again,  that  would  not  have  been  an 

3  abnormal  thing  to  do,  to  advise  him  the  agency  had 

4  taken  such  an  action. 

5  Q      Now,  when  Mr.  Bowles  had  indicated  to  you 

6  that  he  did  not  want  any  further  information  with 

7  respect  to  the  case  for  you  to  handle  the  case  in  the 

8  normal  course,  did  he  indicate  why  he  didn't  want  to 

9  become  involved  in  the  case? 

10  A      There  was  general  press  information  which 

1 1  had  surfaced,  I  believe,  in  the  media  in  Arkansas 

12  where  the  name  of  David  Hale  had  been  associated  with 

13  the  administration.   And  there  was  a  concern,  I 

14  believe,  that  every  indication  of  independence  in  our 

15  investigation  be  preserved.   Mr.  Bowles  was  a 

16  political  appointee  confirmed  by  the  Senate, 

1 7  appointed  by  the  President  and  he  wanted  to  give  us 

1 8  complete  independence  of  our  pursuit  of  the  case. 

1 9  Wanted  to  give  no  appearance  to  us  whatsoever  that  he 

20  was  influencing  our  involvement  in  the  case.   I 

21  believe  that  was  his  major  concern  in  that  regard. 

22  That's  why  he  — 


1  Q      Did  he  state  that  concern  to  you  when  you 

2  first  started  discussing  this  issue? 

3  A      Yes. 

4  Q      Now,  in  September  did  you  go  into 

5  Mr.  Bowles's  office  and  indicate  to  him  that  the  U.S. 

6  Attorney's  office  was  ready  to  indict  Judge  Hale  in 

7  Arkansas  and  that  he  might  want  to  give  the  White 

8  House  a  heads-up? 

9  A      No,  1  did  not  say  that  to  him  that  1 

10  recall.   It's  possible  that  1  advised  him  that  the 

1 1  indictment  was  possible,  but  I  don't  think  that  I 

12  would  have  said  he  should  give  the  White  House  a 

13  heads-up. 

14  Q      Did  you  use  any  words  similar  to  "heads-up" 

1 5  or  did  you  indicate  in  any  way  Mr.  Bowles  should  tell 

16  the  White  House  that  this  was  ~ 

17  A      No. 

18  Q      —  occurring  or  about  to  occur? 

19  A      Not  that  I  recall. 

20  Q      Did  you  suggest  to  him  in  any  way  that  ~ 

21  A      Not  that  1  recall. 

22  Q      ~  that  he  should  let  the  White  House  know? 
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1  A      No. 

2  Q      Or  that  it  would  occur? 

3  A      No. 

4  Q      Do  you  know  whether  or  not  Mr.  Bowles 

5  contacted  the  White  House  and  informed  them  of  this 

6  possible  indictment  of  Mr.  Hale? 

7  A      No. 

8  Q      Do  you  know  whether  or  not  Mr.  Bowles 

9  talked  to  Mr.  McLarty  about  the  Hale  matter  and  the 

10  referral  in  May  of  1993? 

11  A      No. 

12  Q      Do  you  know  whether  Mr.  Bowles  or  anyone  at 

13  your  agency  talked  to  anyone  in  the  White  House  about 

14  the  Hale  matter  between  the  time  it  was  referred  to 

15  the  Inspector  General  in  May  of  1993  and  the  time 

16  Mr.  Hale  was  indicted  in  September  1993? 

17  A      No,  I  don't. 

18  Q      Did  you  talk  to  anybody  at  the  White  House 

19  during  that  time? 

20  A      No. 

21  Q      Now,  Mr.  Spotila  came  to  the  agency  on 

22  September  16th,  1993;  correct? 


1  A      I  believe  that's  correct. 

2  Q      So  then  he  became  general  counsel  and 

3  you  ~ 

4  A      Correct,  reverted  to  deputy  general 

5  counsel.  No  longer  acting  general  counsel. 

6  Q      Did  you  continue  to  be  briefed  on  the 

7  matters  -  on  the  Hale  matters  after  Mr.  Spotila  came 

8  on  board? 

9  A      Yes. 

10  Q      And  did  you  then,  in  turn,  start  to  brief 

1 1  Mr.  Spotila  about  these  matters? 

12  A      In  general,  yes,  he  was  responsible  for  the 

13  entire  office.   I,  as  his  direct  subordinate,  briefed 

14  him  on  all  matters  within  the  office  of  his  area  of 

15  responsibility,  including  that  matter. 

16  Q      What  kinds  of  details  did  you  supply  him 

17  with  respect  to  this,  the  Hale  investigation?  And 

18  I'm  talking  with  Mr.  Spotila. 

19  A      In  regard  to  the  Hale  investigation,  when 

20  he  assumed  responsibility  as  general  counsel,  I 

21  probably  did  not  provide  him  with  many  details  of  the 

22  case.  At  that  point,  he  would  have  been  provided 
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1  with  those  kinds  of  details  by  Mark  Stephens  who  was 

2  directly  responsible  for  pursuing  the  matter  at  that 

3  point.    We  had,  I  believe  ~  can  we  go  off  the  record 

4  for  a  moment? 

5  (Discussion  of  the  record.) 

6  THE  WITNESS:    We  had  placed  Capital 

7  Management  Services  in  liquidation  by  that  time, 

8  which  is  an  institutional  process  that  designates, 

9  they're  taken  out  of  an  active  status  and  that  we 

10  were  going  to  set  about  liquidating  the  indebtedness 

1 1  owed  to  the  agency  and  we  had  instituted  a 

12  receivership  in  Little  Rock,  Arkansas  of  the  company 

13  where  SB  A  was  granted  receivership  of  the  company. 

14  Mark  Stephens  pursued  that  as  SBA's  trial  attorney 

15  and  obtained  the  receivership.  We  were,  had  become 

16  the  receiver  of  Capital  Management  at  the  point  that 

17  Mr.  Spotila  became  general  counsel. 

1 8  And  so  it  was  appropriate  for  him  to  know 

19  of  that.    It  was  a  case  which  was  an  important  case 

20  within  the  office  and  we  gave  him  a  briefing  on  that 

21  case  as  we  did  with  all  other  important  cases  in  the 

22  office.   And  all  matters  in  the  office  since  he  was 


1  responsible  for  managing  the  office  at  that  point. 

2  But  Mark  Stephens  would  have  been  the  one  who 

3  supplied  him  with  the  details  of  the  case  since  I  was 

4  the  attorney  who  was  working  on  the  matter. 

5  BY  MR.  GICALE: 

6  Q      Do  you  know  whether  Mr.  Spotila  indicated 

7  to  you  that  he  wanted  to  be  recused  or  he  should  be 

8  recused  from  the  case  as  well  when  you  started  to 

9  brief  him  on  this  after  he  came  on? 

10  A      Not  initially.   At  that  point,  he  certainly 

1 1  did  not  indicate  that. 

12  Q      Now  going  back  a  minute  to  Mr.  Bowles's 

13  request  not  to  be  involved,  and  this  is  back  in  May 

14  of  1993;  correct? 

15  A      Correct. 

16  Q      Just  shortly  after  his  confirmation? 

17  A      Shortly  after. 

18  Q      Was  this  request  formalized  in  some  manner 

19  in  terms  of  a  memorandum? 

20  A      At  a  later  point.    He  ordinarily  would  not 

21  have  needed  to  be  kept  from  the  case  because  he  would 

22  not  be  involved  in  the  case.   But  he  made  it  very 
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1  clear  that  he  wanted  us  not  to  feel  that  he  was 

2  influencing  us  in  any  way  based  on  the  media 

3  involvement.   He  was  very  sensitive  to  any 

4  implication  that  he  was  influencing  his  career  people 

5  in  pursuit  of  this  matter.   And  I  think  that's  why  he 

6  said  what  he  said  at  that  time  and  he  kept  to  it. 

7  He  did  not  influence  us.   He  did  not 

8  involve  himself  in  my  office  in  my  responsibilities 

9  in  dealing  with  that  case  during  that  time  period. 

10  At  a  subsequent  point,  he  formalized  his  recusal  in 

1 1  the  memorandum  to  me  at  that  point  as  deputy  general 

12  counsel  in  the  acting  agency  ethics  officer. 

13  Q      That  was  not  until  March  of  1994;  correct? 

14  A      Correct. 

15  Q      So  up  until  that  point  in  time,  it  was  just 

16  an  oral  representation  to  you  that  he  would  not 

17  become  involved? 

18  A      And  the  reality  was  that  he  was  not 

19  involved  but  both  are  correct. 

20  Q      What  changed  things  and  prompted  him  to 

21  submit  a  written  recusal? 

22  A      I  don't  know.    You'd  have  to  ask  him 
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1  literally  for  his  own  reasons  for  that,  for 

2  submitting  ~ 

3  Q      Did  he  state  his  reasons  to  you  why  he 

4  wanted  it  formalized  at  some  point  in  time  in  1994? 

5  A      I  do  not  recall  him  stating  orally  to  me 

6  why  there  was  a  great  deal  more  controversy 

7  surrounding  the  Capital  Management  matter  and  the 

8  subsequent  allegations  that  David  Hale  had  made  that 

9  had  evolved  since  May  of  1993.    There  was  a  lot  of 
water  under  the  bridge  in  that  case  at  that  point  in 

1 1  the  press  and  I  believe  that  he  was  sensitive  to  that 

12  and  wanted  formally  to  memorialize  his  recusal  from 

13  the  case  at  that  point. 

14  But,  as  I  said,  he  had  practically  recused 

15  himself  or  removed  himself  from  formal  involvement 

16  with  the  case  right  from  the  beginning  and  it  was, 

17  the  written  document  memorialized  his  position  when 

18  he  wrote  it  to  me  in  writing.    But  as  a  practical 

19  matter,  he  had  comported  himself  that  way  from  the 

20  beginning. 

21  (Teckler  Exhibit  1  identified.) 

22  BY  MR.  TECKLER: 
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1  Q      I  show  you  what's  marked  for  identification 

2  as  Teckler  Exhibit  Number  1 .    Specifically,  tab  O  and 

3  there's  a  memo  there  dated  August  9th,  1993  from 

4  Wayne  Foren  to  Erskine  Bowles,  subject:   Capital 

5  Management  Inc.   And  your  name,  "Martin  Teckler,"  is 

6  on  that  memo.    Do  you  recall  seeing  this  memo? 

7  A      May  I  have  a  moment  to  examine  it. 

8  Q      Sure. 

9  (Witness  reviewed  the  document.) 

10  A      Yes. 

1 1  Q      Now,  is  that  your  signature  on  the  memo? 

12  A      Yes,  it  is. 

13  Q      Would  this  have  been  a  memo  that  was 

14  prepared  by  Mr.  Foren  for  Mr.  Bowles  that  you  would 

1 5  have  signed  off  on  ~ 

16  A      Yes. 

17  Q      ~  before  going  to  Mr.  Bowles? 

18  A      Correct. 

19  Q      Do  you  recall  whether  or  not  you  discussed 

20  this  memorandum  with  Mr.  Bowles? 

21  A      I  do  not  believe  that  I  did.    I  believe  it 

22  was  submitted  to  him  by  Mr.  Foren.    I  would  have 


1  reviewed  it  for  correctness  and  it  would  have  been 

2  submitted  by  Mr.  Foren. 

3  Q      Now,  this  memorandum  outlines  in  some 

4  detail  the  status  of  matters  involving  Mr.  Hale  as  of 

5  August  9th,  1993  as,  at  least,  it  relates  to  your 

6  agency;  correct? 

7  A      The  detail,  it's  not  significantly 

8  detailed.   It  does  relate  to  the  status  of  the  case 

9  at  that  point  in  time.   And  that  was  we  were 

10  proceeding  toward  the  receivership  ~  liquidation  of 

1 1  the  company  and  receivership  at  that  point. 

12  Q      But,  in  any  event,  as  of  this  point  in 

13  time,  Mr.  Bowles  had  indicated  he  did  not  want  to  be 

14  briefed  on  any  details  with  respect  to  the  case; 

1 5  correct? 

16  A      He  had  indicated  that  he  wanted  to  remain 

17  out  of  the  case  and  he  didn't  want  to  influence  the 

18  process  of  the  case.   And  I  do  not  believe  that  this 

19  memo  should  be  construed  as  involving  him  in  the 

20  details  of  the  case  or  in  the  process  of  the  case. 

2 1  It  was  more  informational  as  to  where  the  agency 

22  stood  at  that  point  in  time  on  this  matter. 
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Q      If  he  was  to  remain  out  of  the  case,  why 
would  it  have  been  necessary  to  give  him  a  memo 
informing  him  of  the  status  of  the  case  as  of  August 
9th,  1993? 

A      It's  likely  that,  and  what  did  ensue  was 
that  we  went  to  receivership.  It  was  very  likely 
that  there  would  be  press  surrounding  this  matter  and 
there  was,  subsequent  to  the  receivership  being 
instituted.   And  so  it  was  appropriate  to  let  him 
know  what  our  status  was  at  that  point  in  time. 

Q      I'm  also  going  to  show  you  what's  labeled 
as  Teckler  Exhibit  1,  attachment  P,  and  there's  a 
memorandum  dated  September  21st,  1993  to  Erskine 
Bowles  from  Wayne  Foren  regarding  Capital 
Management.  Could  you  review  that  for  a  moment, 
please. 

(Witness  reviewed  the  document.) 

Q      Now,  do  you  recall  this  memorandum? 

A      Well,  it  indicates  that  I  received  a  copy, 
and  it  would  have  come  from  our  files  and  so  I 
received  it.    I  do  not  recall  it  outright,  but  it's  a 
memorandum  which  was  prepared  by  Mr.  Foren  describing 
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1  the  status  of  the  Capital  Management  matter  at  the 

2  particular  point  in  time  that  the  memorandum  was 

3  dated. 

4  Q      Do  you  recall  whether  or  not  you  discussed 

5  this  memorandum  with  Mr.  Foren? 

6  A      No,  I  do  not. 

7  Q      Do  you  recall  whether  or  not  you  discussed 

8  this  memorandum  with  Mr.  Bowles? 
A      No,  I  do  not. 
Q      Now,  amongst  other  things,  this  memorandum 

informs  Mr.  Bowles  that  a  receiver  has  been  appointed 
and  that  the  U.S.  Attorney's  office  is  scheduled  to 
make  a  presentation  to  the  grand  jury  on  Tuesday 
September  2 1  st  and  that  they  are  expecting 
indictments  on  Tuesday  or  Wednesday  against  Judge 
Hale  and  two  other  individuals;  correct? 

A      Correct. 

Q  Now,  once  again,  at  this  point  in  time,  you 
indicated  that  Mr.  Bowles  said  that  he  wanted  to  be 
out  of  the  case;  correct? 

A      Correct. 

Q      And  once  again,  further  information  was 
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1  being  supplied  to  him  with  respect  to  the  status  of 

2  the  case;  correct? 

3  A      That  is  information  with  respect  to  the 

4  status  of  the  case,  that's  correct. 

5  Q      Now,  if  he  was  out  of  the  case  at  this 

6  point,  why  was  this  information  supplied  to  him,  if 

7  you  know? 

8  A      I  do  not  know.    Mr.  Foren  prepared  the 

9  memo.   But  my  surmise  would  be  to  let  him  know  what 

10  the  agency's  position  was  versus  Capital  Management 

1 1  at  that  point  in  time  which  would  not  have  been 

12  extraordinary.   It  would  not  have  led  to  any 

1 3  influence  of  action  that  we  were  taking  or  anyone 

14  else  was  taking. 

1 5  Q      Well,  would  it  be  fair  to  say  that  at  this 

16  point  in  time,  while  Mr.  Bowles  indicated  that  he 

17  wanted  to  be  out  of  the  case,  he  did  not  indicate  to 

1 8  you  that  he  did  not  want  to  be  informed  as  to  the 

19  status  of  the  case? 

20  A      No,  that  would  have  ~  information  as  to 

2 1  the  status  of  the  case  and  nature  of  the 

22  memorandums  —  memoranda  which  you've  shown  me  would 
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1  be  ordinary  information  which  the  agency  had,  the 

2  administrator  would  normally  be  advised  of  by  his 

3  staff    It  would  not  be  information  which  would  be, 

4  which  would  involve  the  administrator  in  the  conduct 

5  of  the  case. 

6  In  both  cases,  the  information  is  of 

7  actions  that  were  taken  or  were  to  be  taken,  the 

8  decisions  for  which  had  already  been  reached  by  staff 

9  appropriately  out  of  influence  from  the 

10  administrator.   So  it's  not  information  which  would 

1 1  not  be  presented  to  him  so  that  he  would  know  what 

12  the  agency's  posture  was  with  respect  to  the  case. 

13  (Discussion  of  the  record.) 

14  BY  MR.  GICALE: 

15  Q      In  May  of  1993  when  Mr.  Bowles  said  that  he 

16  wanted  to  be  out  of  the  case,  what  is  your 

1 7  understanding  as  to  what  he  meant  by  that? 

18  A      I  believe  that  he  wanted  us  to  pursue  the 

19  case  independently  and  without  his  involvement  in 

20  terms  of  consultation  or  approval  of  courses  of 

21  action  that  the  appropriate  officials  within  the 

22  agency  would  take. 
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1  Q      But  that  he  would  still  like  to  be  briefed 

2  with  respect  to  the  developments  in  the  case? 

3  A      I  don't  think  briefed  on  any  kind  of  a 

4  regular  basis.   The  memoranda  which  you've  shown  me 

5  merely  advised  him  of  the  developments  in  the  case. 

6  They  did  not  request  his  approval  or  his  involvement 

7  in  the  course  of  action  which  was  indicated  in  the 

8  memoranda,  so  I  think  they  were  supplied  for  the 
purpose  of  information  as  opposed  to  his  being  able 
to  influence  the  course  of  conduct  that  was  taken  by 

1 1  agency  personnel. 

12  Q      Now,  ordinarily  it's  your  experience  as  an 

13  ethics  officer  when  someone  recuses  themselves  from  a 

14  case,  not  only  do  they  not  get  involved  in 

15  decisionmaking,  but  they  also  refrain  from  receiving 

16  information  with  respect  to  the  case? 

17  A      That's  not  necessarily  true  and  especially 

18  in  the  case  of  administrators  of  the  agency.  Again, 

19  you  have  a  necessity  for  the  agency  to  interact  on  a 

20  number  of  different  levels  with  the  press  and  with 

21  inquiries  from  our  oversight  committees.   So  it's  not 

22  inappropriate  for  the  status  of  a  case  to  be 
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1  discussed  with  an  individual  who  has  not  formally 

2  recused  himself  by  memorandum  as  Mr.  Bowles  had  in  a 

3  case,  as  these  documents  discussed  the  status.   But 

4  when  someone  says  they  want  to  be  recused  from  the 

5  case  or  just  not  involved  in  the  case,  it's  from  the 

6  standpoint  of  influencing  the  pursuit  of  the  case  and 

7  from  the  standpoint  of  influencing  decisions  made  or 

8  being  involved  in  making  decisions  with  respect  to 

9  how  the  case  is  pursued. 
Q      Once  he  had  recused  by  virtue  of  a 

memorandum,  did  you  still  think  that  it  would  have 
been  appropriate  for  him  to  receive  briefing  memos 
with  respect  to  the  status  of  the  case? 

A      He,  as  the  administrator  of  the  agency, 
would  receive  information  regarding  all  activities 
conducted  by  the  agency  in  a  general  sense. 
Memoranda  regarding  the  status  of  a  case  is  not  an 
unusual  thing  even  under  recusal.  Again,  formal 
recusal  from  involvement  in  a  case  is,  in  my 
estimation,  influencing  decisionmaking,  being 
involved  in  decisionmaking,  being  involved  in  the 
conduct  by  the  staff  of  the  particular  matter. 
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1  Q      So  even  at  that  point  in  time  when  he,  when 

2  he  later  formally  recused  himself  and  as  reflected  in 

3  a  memorandum,  you  still  think  it  was  appropriate  for 

4  him  to  subsequent  ~ 

5  A      I  don't  think  it  was  appropriate  and  I 

6  don't  think  he  was  briefed,  because  he  made  it  very 

7  clear  that  he  didn't  want  to  be  briefed. 

8  Q      After  March  of  1994? 

9  A      He  reiterated  it  with  his  recusal. 

10  Q      Now,  between  the  time  you  say  you  may  have 

1 1  discussed  the  impending  indictment  with  him  in 

12  September  1993,  and  I'm  talking  about  Mr.  Bowles  -- 

13  A      I'm  not  sure  that  I  said  I  discussed  it 

14  with  him.    You  may  want  to  read  that  back. 

15  Q      I  believe  you  said  you  may  have  discussed 

16  it  with  him  if  you  knew  that  there  was  an  impending 

17  indictment? 

18  A      It's  possible,  but  I  don't  think  I 

19  discussed  it  with  him. 

20  Q      Okay.    Do  you  recall  whether  or  not  you 

21  discussed  the  impending  indictment  ~ 

22  A      I  do  not  - 
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1  Q      Do  you  recall  whether  you  discussed  the 

2  impending  indictment  of  David  Hale  with  Mr.  Bowles  in 

3  September  of  1993? 

4  A      I  do  not  recall.   I  do  not  recall. 

5  Q      Is  it  possible  that  you  may  have? 

6  A      May  we  go  off  the  record  for  a  moment. 

7  MR.  GICALE:    Sure. 

8  (Discussion  of  the  record.) 

9  (The  reporter  read  the  record  as  requested.) 

10  THE  WITNESS:    I  do  not  believe  that  I  did. 

11  I  know  that  I've  been  shown  memorandum  of  August 

12  which  indicated  it  was  a  possibility,  which  was  a 

13  written  communication  to  him.    I  don't  think  that  ~ 

14  I  don't  recall  whether  I  discussed  it  orally  when  it 

15  did  happen  with  him. 

16  BY  MR.  GICALE: 

17  Q      Do  you  recall  any  other  discussions  with  -- 

18  any  discussions  with  him  between  September  of  1993 

19  and  the  time  of  his  formal  recusal  in  March  of  1994? 

20  A      Any  -- 

21  Q      With  respect  to  the  Hale  matter? 

22  A      No,  I  don't. 
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1  Q      Now,  did  you  continue  during  that  time 

2  period  to  be  briefed  by  Mr.  Stephens  on  the  matter? 

3  A      Yes. 

4  Q      Now,  do  you  recall  a  point  in  time  in 

5  November  of  1993  when  Congressman  LaFalce  had 

6  requested  information  with  respect  to  Capital 

7  Management? 

8  A      Yes,  I  do. 

9  Q      And  what  was  your  involvement  with  respect 

10  to  that  request? 

1 1  A      Congressman  LaFalce  had  requested  a  report 

12  from  the  agency  on  the  Capital  Management  matter. 

13  This  was  subsequent  to  the  institution  of  the 

14  receivership  and  subsequent  to  allegations  in  which 

15  Mr.  Hale  surfaced  in  conjunction  with  his  indictment 

16  regarding  information  which  he  alleged  he  had.   And 

17  Congressman  LaFalce,  as  the  Chairman  of  the  House 

18  Small  Business  Committee,  requested  a  report  on  the 

19  receivership  of  Capital  Management  and  the  events 

20  that  led  to  the  receivership  from  the  agency,  I 

21  believe,  on  November  4th,  1993. 

22 Q      Did  you  assist  at  all  in  preparing  the 


1  response  to  Congressman  LaFalce? 

2  A      Yes,  I  did. 

3  Q      And  what  was  the  level  of  your  involvement 

4  in  that? 

5  A      I  reviewed  the  material  in  general  that  was 

6  requested  and  was  going  to  be  prepared  as  a  report 

7  which  was  prepared  by  Mr.  Stephens  under  my 

8  supervision  for  inclusion  in  that  report. 

9  Q      So  you  reviewed  the  letter  that  was  sent 

10  along  with  the  attachments  that  were  sent? 

1 1  A      Well,  interestingly  enough,  in  that  regard, 

12  the  week  before  the  report  was  sent  to  Congressman 

13  LaFalce,  I  was  on  business  out  of  Washington.   I 

14  believe  that  the  letter  was  prepared  independently  by 

15  Mr.  Stephens,  who  had  gathered  the  information  and 

16  prepared  the  report  and  that  it  was  sent  on  November 

17  15th  to  Congressman  LaFalce  and  that  I  was  not 

18  involved  in  the  preparation  of  the  letter  because  I 

19  was  out  of  town  until  November  16th. 

20  But  I  was  knowledgeable  of  the  fact  that  a 

21  letter  had  been  prepared  and  a  report  had  been 

22  prepared  for  Congressman  LaFalce  at  that  point.    I 


59 


60 


7704 

61 

1  did  not  review  the  letter,  however,  as  it  was 

2  transmitted  ~ 

3  Q      Nobody  faxed  you  a  copy  of  the  letter  where 

4  you  were? 

5  A      Were  1  in  the  office,  I  would  have  reviewed 

6  it  and  it  would  have  been  normal  that  1  review  it. 

7  But  I  just  wasn't  there  to  review  it. 

8  (Teckler  Exhibits  2  and  3  identified.) 

9  BY  MR.  GICALE: 

10  Q      Showing  you  what's  marked  for 

1 1  identification  as  Teckler  Exhibit  Number  2,  which  is 

12  a  letter  dated  November  15th,  1993  to  Honorable  John 

13  J.  LaFalce  regarding  Capital  Management  from  Erskine 

14  Bowles.    Is  this  the  letter  that  you  subsequently 

15  reviewed  after  being  ~  after  it  was  transmitted  to 

16  Congressman  LaFalce? 

17  (Witness  reviewed  the  document.) 

18  A      Yes. 

19  Q      Now,  at  the  beginning  of  that  letter,  there 

20  is  a  notice  saying  that  "The  information  contained 

21  herein  has  been  determined  to  be  confidential  in 

22  nature  and  therefore  not  releasable  to  unauthorized 
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1  parties.   Disclosure  of  this  information  may  violate 

2  federal  law,  e.g..  Privacy  Act  of  1974,  the  Right  to 

3  Financial  Privacy  Act  of  1978,  and  18  USC,  Section 

4  1905.   Utmost  discretion  should  be  exercised." 

5  A      Correct. 

6  Q      Now,  were  you  aware  that  that  notice  was 

7  put  on  the  letter? 

8  A      Yes. 

9  Q      Did  you  subsequently  become  aware  of  that? 

10  A      Yes,  1  may  even  have  been  aware  that  the 

1 1  notice  would  be  put  on  the  letter  before  it  was  sent. 

12  Q      That  was  common  practice? 

13  A      That  normally  is  the  procedure. 

14  Q      Now,  there  was  a  list  of  the  attachments 

15  submitted  to  Congressman  LaFalce  as  well  as  a  number 

16  of  attachments.   Did  you  subsequently  review  the  list 

17  and  the  attachments  that  were  sent  to  Congressman 

18  LaFalce? 

19  A      Oh,  yes,  subsequently,  yes,  1  have. 

20  Q      How  long  after  this  letter  was  sent  to 

21  Congressman  LaFalce? 

22  A      Sometime  after.   1  did  not  prepare,  again, 
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I  did  not  prepare  the  attachments  or  the  list  or  the 

2  letter  at  that  time. 

3  Q      Now,  there  came  a  point  in  time  when  you 

4  were  informed  that  someone  from  the  White  House  had 

5  requested  copies  of  the  same  information  that  was 

6  sent  to  Congressman  LaFalce;  correct? 

7  A      It  came  a  point  in  time  when  I  was  advised 

8  of  that  matter. 

9  Q      When  was  that? 

10  A      The  first  that  I  knew  that  someone  from  the 

1 1  White  House  received  a  copy  of  that  material  was,  I 

12  believe,  November  24th,  1993  when  we  were  advised  of 

13  it.    I  was  advised  of  it  by  Mr.  Mackay  and  Agent 

14  Gillis  of  the  FBI. 

15  Q      Prior  to  November  24th,  1993,  neither  Mr. 

16  Stephens  or  Mr.  Spotila  informed  us  of  the  fact  that 

17  Mr.  Eggleston  from  the  White  House  had  requested  this 

18  information  from  the  SBA  and,  in  fact,  it  had  been 

19  submitted  to  Mr.  Eggleston  at  the  White  House? 

20  A      No,  that  is  correct. 

21  Q      And  just  to  be  clear,  did  anyone  ask  for 

22  advice  prior  to  submitting  these  materials  to  the 


1  White  House? 

2  A      Not  specifically  on  that  matter,  no.   Not 

3  from  me. 

4  Q      Well,  from  anybody  in  your  office? 

5  A      Not  that  I'm  aware  of.    And  I  don't  mean 

6  that  to  be  an  evasive  answer.   I  am  not  aware  of 

7  anyone  asking  for  advice,  prior  to  the  submission  of 

8  those  materials,  on  submitting  those  materials  to 

9  Mr.  Eggleston  in  the  White  House. 

10  Q      Well,  more  specifically,  did  Mr.  Spotila 

1 1  ask  you  for  advice  as  to  whether  or  not  these 

12  materials  --  the  materials  submitted  to  Congressman 

13  LaFalce  could  be  submitted  to  the  White  House? 

14  A      Not  in  that  context.  Not  specifically  the 

15  material  submitted  to  Congressman  LaFalce  that  I'm 

16  aware  of,  no. 

17  Q      Is  there  another  context  in  which 

18  Mr.  Spotila  sought  some  advice  as  to  whether  or  not 

19  these  materials  or  similar  materials  could  be 

20  submitted  to  the  White  House? 

21  A      Subsequent  to  my  becoming  aware  of  the 

22  submission  of  the  materials  to  the  White  House,  I 
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1  discussed  that  issue  with  Mr.  Spotiia,  and 

2  Mr.  Spotiia  has  maintained  to  me  that  he  generally 

3  thought,  based  on  conversations  with  me,  that 

4  materials  that  we  had  the  capability  of  submitting 

5  materials  to  the  White  House  upon  appropriate  request 

6  or  any  other  agency  of  government,  for  that  matter, 

7  on  appropriate  request,  but  we  did  not  have  a 

8  discussion  with  respect  to  the  submission  of  these 

9  particular  materials,  prior  to  the  submission  of  the 

10  materials,  to  Mr.  Eggleston,  which  I  found  out  about 

1 1  subsequent  to  their  submission. 

12  Q      Now,  Mr.  Spotiia  indicated,  subsequent  to 

13  November  24th,  1995,  when  you  learned  of  this 

14  submission  ~ 

15  A      Correct. 

16  Q      ~  that  he  submitted  these  materials  or 

17  agreed  to  submit  these  materials  to  the  White  House, 

1 8  based  on  conversations  that  he  had  had  with  you, 

19  prior  to  the  submission  of  these  materials  to  the 

20  White  House? 

21  A      He  didn't  indicate  that  in  that  fashion  to 

22  me.    Subsequent  to  that  time  he's  indicated  that  he, 


1  based  on  conversations  with  me,  generally  felt 

2  that  -- 

3  Q      Based  on  conversations  with  you  generally 

4  when? 

5  A      I  assume,  prior  to  the  submission  of  the 

6  materials  to  Mr.  Eggleston,  that  it  was  not 

7  inappropriate  for  the  Small  Business  Administration 

8  to  communicate  on  matters  with  the  White  House  on 

9  appropriate  requests  from  the  White  House. 

10  Q      Did  you  ever  indicate  that  to  him  prior  to 

1 1  the  time  he  submitted  those  materials  to  the  White 

12  House? 

13  A      Not  with  respect  to  those  materials.  And  I 

14  cannot  recall  specifically  those  conversations,  but 

1 5  the  fact  of  the  matter  is  that  on  appropriate  request 

16  from  the  governmental  agency  for  materials,  depending 

17  on  what  the  materials  are,  it  would  not  be 

1 8  inappropriate  to  provide  materials  to  another 

19  governmental  agency  or  to  the  White  House  in  this 

20  case,  in  a  case. 

21  Q      It  would  depend  on  what  the  materials  were? 

22  A      It  would  depend  on  what  the  materials  were, 
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1  that's  right,  and  what  the  request  was  for,  the 

2  purpose  of  the  request. 

3  Q      Now,  many  of  these  materials  were  governed 

4  by  the  Privacy  Act? 

5  A      Well,  in  fact  they  were  not. 

6  Q      Some  of  them  were? 

7  A      Subsequent  review  of  the  materials,  because 

8  it's  been  a  point  of  concern,  indicates  that  there 
are  no  materials  within  that  submission  which  would 
be  Privacy  Act  protected. 

Q      Was  the,  for  instance,  the  referral  to  the 
Inspector  General  something  that,  a  copy  of  that 
which  was  listed  as  an  attachment,  was  that  something 
that  could  have  been  released,  should  have  been 
released  to  the  White  House? 

A      A  copy  of  the  referral  to  the  Inspector 
General  could  have  been  released  under  the  Privacy 
Act.   There  was  no  ~  there's  no  provision  in  the 
Privacy  Act  which  would  prohibit  the  release  of  that 
information  that  I'm  aware  of,  although  I  am  not  the 
Privacy  Act  officer  in  our  general  counsel's  office. 

Q      Well,  in  light  of  the  allegations  that 
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1  occurred  in  the  press  and  with  respect  to  this 

2  matter,  the  allegations  that  Mr.  Hale  had  been  making 

3  against  the  President  and  other  people,  you  think  it 

4  was  appropriate  to  send  these  matters,  the 

5  attachments  including  the  referral  to  the  Inspector 

6  General  to  the  White  House? 

7  A      Were  I  consulted  prior  to  the  submission  of 

8  the  material,  under  those  circumstances  I'd  like  to 
think  that  I  would  have  raised  that  concern  because 
of  the  allegations,  merely  because  of  appearances, 
not  because  of  legal  impropriety.   But  I  was  not,  and 
I  did  not  ~  I  was  not  able  to  raise  those  concerns 
because  of  that. 

Q      So  then  while  you  may  have  had  some  general 
discussions  with  Mr.  Spotila  about  the 
appropriateness  of  submitting  -- 

A      Not  these  ~ 

Q  --  documents  to  the  White  House,  you  did 
not  have  discussions  with  him  with  respect  to  these 
documents? 

A      That's  correct,  prior  to  ~ 

Q      Documents  submitted  prior  to  their 
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1  submission. 

2  A      Prior  to  their  submission,  that's  correct. 

3  Q      And  if  you  had  been  asked  about  these 

4  materials,  you  would  have  raised  the  concern  about 

5  the  appearance? 

6  A      That's  conjecture  at  this  point.    It's 

7  possible.    I'm  experienced  in  these  matters. 

8  Mr.  Spotila  had  been  general  counsel  of  the  agency 

9  for  two  months  at  that  time.    He's  not  as  experienced 

10  as  I  am  in  dealing  with  or  was  not  as  experienced  as 

1 1  I  was  at  that  time  in  dealing  with  the  press  in 

12  dealing  with  oversight  committees,  in  having  an 

13  insight  into  appearances  as  opposed  to  legal 

14  prohibitions  on  submission  of  documentation.   While 

15  there  might  not  be  a  legal  prohibition  on  referral  of 

16  documentation,  the  question  of  appearance  of  handling 

17  documentation  under  those  circumstances  which 

18  pertained  to  Mr.  Hale's  allegations  at  that  time  was 

19  something  that  I  would  have  hoped  that  I  would  have 

20  raised  had  I  been  consuhed. 

21  Q      Now,  by  November  24th,  Mr.  Spotila  was 

22  still  being  briefed  about  the  status  of  the  case; 


1  correct? 

2  A      Correct.   And  when  you  say  "being  briefed," 

3  it  was  not  on  a  daily  basis  or  even  on  a  periodic 

4  basis.   He  was  still  knowledgeable  that  the  case  was 

5  being  pursued  by  Mr.  Stephens  under  my  direction  in 

6  the  office  as  one  of  the  matters  which  he  was  overall 

7  responsible  for  as  general  counsel. 

8  Q      Now,  did  there  come  a  point  when  he  recused 

9  himself  from  the  matter  as  well? 

10  A      He  never  formally  recused  himself  from  the 

1 1  matter  in  terms  of  a  written  memorandum.   But  in 

12  terms  of  November  24th,  he  made  it  explicit  to  Mr. 

1 3  Stephens  and  me  that  he  should  be  kept  from 

14  involvement  in  the  matter  because  of  the  sensitivity 

15  of  the  inquiry  I  believe  from  Mr.  Mackay  with  respect 

16  to  the  transmission  of  the  documents  and  he  wanted  to 

17  be  extra  cautious  not  to  be  involved  in  a  situation 

1 8  like  that. 

19  Q      Now,  his  reason,  his  reasoning  at  that 

20  point  was  because  Mr.  Mackay  from  the  Justice 

21  Department  had  raised  a  concern? 

22  A      No,  Mr.  Mackay,  1  believe  raised  no 
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1  concern.   We  explained  the  submission  at  that  point 

2  to  put  things  in  perspective.  The  documents  I 

3  believe  given  to  Mr.  Eggleston  on  November  16th,  they 

4  were  reobtained  by  the  agency  on  November  20th. 

5  Q      At  the  Department  of  Justice's  request; 

6  correct? 

7  A      I  believe  Mr.  Stephens  consulted  with  the 

8  Department  of  Justice  at  the  direction  of  Mr.  Spotila 

9  subsequent  to  the  documents  having  been  provided. 

10  Was  advised  to  have  the  documents  returned.   The 

1 1  documents  were  returned  by  Mr.  Eggleston  to  Mr. 

12  Stephens  on  November  20th.    On  November  24th,  I 

13  believe  was  the  Thursday,  it  was  the  Wednesday  before 

14  Thanksgiving  and  that  can  be  checked  in  the  calendar, 

15  we  had  a  regularly  scheduled  meeting  with  Mr.  Mackay 

16  at  which  Mr.  Stephens  was  going  to  go  through  the 

17  SBIC  program  for  Mr.  Mackay  had  been  appointed 

18  special  prosecutor  at  that  point  in  time. 

19  And  the  meeting  was  scheduled  to  provide 

20  advice  to  him  and  his  duties  as  special  prosecutor 

21  and  this  segment  of  his  responsibilities  dealt  with 

22  the  SSBIC  program.   Mr.  Stephens  came  to  me  on 


1  November  24th  at  that  time  and  said  that  Mr.  Mackay 

2  wanted  to  discuss  the  submission  of  the  documents  to 

3  the  White  House,  the  report  to  the  White  House,  to 

4  Mr.  Eggleston.   And  at  that  point,  I  became  aware 

5  that  the  material  had  been  submitted  to  the  White 

6  House. 

7  Q      And  returned? 

8  A      And  returned.   Which  I  was  not  aware  of 

9  prior  to  that  time.   And  Mr.  Spotila  was  brought  into 

10  the  discussion  as  well  for  purposes  of  Mr.  Mackay 

1 1  satisfying  himself  as  to  what  had  happened.   We 

12  explained  what  had  happened  to  Mr.  Mackay  and  to 

13  Agent  Gillis  at  that  time,  primarily  Mr.  Stephens  and 

14  Mr.  Spotila  did  the  discussing.    I  was  not  aware  of 

15  the  circumstances  under  which  the  transmission  had 

16  been  made. 

17  I  listened,  and  Mr.  Mackay  asked  a  number 

18  of  questions  about  the  nature  of  the  documentation  at 

19  that  point.    What  1  knew  of  the  documentation,  I  was 

20  involved  in  that  discussion,  as  to  the  ordinariness 

21  of  the  materials  that  were  included  in  that  report. 

22  Mr.  Mackay,  I  believe,  went  away  satisfied  at  that 
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1  meeting  that  confidential  matters  which  would  in  any 

2  way  inhibit  his  ability  to  investigate  his  —  to 

3  fulfill  his  responsibilities  as  special  prosecutor 

4  were  not  made  available  in  that  transmission.   I  do 

5  not  know  that  for  a  fact,  I'm  only  surmising.    That 

6  was  my  perception  of  what  Mr.  Mackay  said  at  the 

7  meeting  and  we  finished  the  meeting.   We  went  on  with 

8  the  discussion  of  the  SBIC  program  as  had  been 

9  scheduled  with  Mr.  Stephens  and  Mr.  Mackay. 

10  Q      But,  in  any  event,  you  were  made  aware  of 

1 1  the  fact  that  when  Mr.  Stephens  informed  the  Justice 

12  Department,  specifically  Mr.  Carver  from  the  Justice 

13  Department,  that  documents  had  been  submitted  to  the 

14  White  House,  that  Mr.  Carver  from  the  Justice 

15  Department  told  Mr.  Stephens  that  he  should  retrieve 

16  those  documents? 

17  A      I  became  aware  of  that  in  the  course  of 

18  that  discussion. 

19  Q      Now,  was  it  at  that  point  that  Mr.  ~  it 

20  was  just  after  that  point  in  time  that  Mr.  Spotila 

2 1  indicated  that  he  would  recuse  himself  from  this 

22  matter? 


1  A      He  became  highly  sensitized  as  a  result  of 

2  that  discussion,  I  believe,  to  the  need  on  his  part 

3  not  to  be  involved  in  the  case  from  the  standpoint  of 

4  any  ordinary  ~  any  ordinary  involvements  that  did 

5  not  bear  even  on  the  conduct  of  the  case  and  made  it 

6  very  clear  to  Mr.  Stephens  and  me  to  just  pursue  the 

7  case  as  we  ordinarily  would  and  that  he  would  not 

8  influence  our  pursuit  of  the  case. 

9  Q      Was  there  any  discussion  about  a  formal 

10  recusal  on  the  part  of  Mr.  Spotila? 

11  A      He  discussed  it  with  me.    I  did  not  think 

12  it  was  necessary,  frankly.   Once  again,  you  have  to 

13  keep  in  mind  that  Mr.  Spotila  is  the  head  of  the 

14  office.   And  he  does  bear  overall  responsibility  for 

15  all  of  our  actions,  but  if  he  kept  himself  away  from 

16  the  case,  delegated  the  responsibility  to  Mr. 

17  Stephens  and  me  and  our  staffs  to  run  the  case,  there 

18  was  no  need  ~  the  mere  piece  of  paper  formally 

19  recusing  him  would,  in  my  estimation,  be  merely  a 

20  piece  of  paper. 

21  It  would  be  the  actions  speak  for 

22  themselves  and  he  did  stay  out  of  the  case.   Did  not 
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1  influence  our  decisionmaking  in  the  case.   Has  not 

2  influenced  our  decisionmaking  in  the  case  since  that 

3  time.   But,  again,  he's  the  general  counsel  and  he's 

4  responsible  for  the  overall  management  of  the 

5  subordinates  and  we  are  his  subordinates. 

6  Q      So  you  did  not  believe  at  that  point  in 

7  time  that  it  was  necessary  for  him  to  formally  recuse 

8  himself? 

9  A      No,  and  1  do  not  believe  that  to  this  day. 

10  Q      At  that  point  in  time,  did  you  also  discuss 

1 1  the  turning  over  of  these  documents  to  the  White 

12  House  with  Mr.  Bowles? 

13  A      No,  I  did  not. 

14  Q      Did  you  brief  him  on,  sometime 

15  subsequently,  did  you  brief  him  on  the  discussions 

16  with  the  Justice  Department? 

17  A      I  did  not.    These  discussions  that  -- 

18  Mr.  Mackay. 

19  Q      The  discussions  with  respect  to  Mr.  Mackay? 

20  A      No. 

21  Q      So  that  from  the  time  that  you  had  this 

22  meeting  with  Mr.  Mackay  or  shortly  thereafter,  the 
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1  time  that  Mr.  Spotila  indicated  that  he  would  recuse 

2  himself  to  the  time  that  Mr.  Bowles  formally  recused 

3  himself,  did  you  have  any  other  ftirther  discussions 

4  with  Mr.  Spotila  or  Mr.  Bowles  about  the  Hale  matter? 

5  A      With  Mr.  Bowles,  I  can  say  no.    1  do  not 

6  believe  so  at  all. 

7  With  Mr.  Spotila,  only  in  the  most  ordinary 

8  sense  of  passing  conversation.   His  office  is  next  to 
mine.   He  is  the  general  counsel.   I'm  the  deputy 
general  counsel.   Not  in  any  detail  or  substance 
whatsoever,  but  only  that  Mr.  Stephens  might  be  going 
to  Arkansas  or  doing  something  with  respect  to  the 
case.  Just  from  a  management  standpoint  only.    The 
normal  ~  when  I  say  he's  the  general  counsel,  he's 
responsible  for  travel  vouchers  and  things  of  that 
nature,  so  he  would  have  known  of  that,  but  that's 
all. 

Q      Did  you  discuss  with  Mr.  Spotila  the 
appropriateness  of  whether  Mr.  Bowles  should  recuse 
himself  in  March  of  1994? 

A      I  don't  believe  so.    1  think  the  reason 
that  Mr.  Bowles  submitted  his  recusal  to  me  was  that 
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1  I  had,  I'm  the  agency  ethics  officer  and  in  the 

2  course  of  his  confirmation,  for  example,  there  were 

3  matters  that  he  had  been  involved  in  in  his  private 

4  life  that  he  needed  to  be  recused  from  as 

5  administrator  of  the  agency.  And  I  think  that  he 

6  submitted  his  recusal  to  me  under  those 

7  circumstances,  but  I  did  not  discuss  those  matters 

8  with  Mr.  Spotila. 

9  (Teckler  Exhibit  4  identified.) 

10  BY  MR.  GICALE: 

1 1  Q      Showing  you  what's  been  marked  for 

12  identification  as  Teckler  Exhibit  Number  4.    This  is 

13  a  memorandum  dated  March  3rd,  1994,  it's  from  Erskine 

14  Bowles  to  Martin  Teckler,  subject:   Capital 

15  Management. 

16  Is  this  a  copy  of  his  memorandum  to  you 

17  recusing  himself  from  all  involvement  in  the  SBA's 

18  ongoing  investigation  of  Capital  Management? 

19  A      Yes,  1  believe  it  is. 

20  Q      And,  again,  did  you  discuss  this  recusal 

21  memorandum  with  him  prior  to  receiving  it  from  him, 

22  from  Mr.  Bowles? 
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1  A      If  I  did,  it  would  have  been  coincidental 

2  with  the  preparation  of  the  memorandum  and  submission 

3  to  me.    I  didn't  discuss,  you  should  prepare  a 

4  recusal  memorandum.   He  decided  to  do  that  on  his  own 

5  and  submitted  it  to  me.   I  do  not  recall  specific 

6  conversations  prior  to  receiving  it.    It's  possible, 

7  coincidental  with  receiving  it,  that  he  discussed  the 

8  substance  of  it  with  me,  but  that's  all.   1  did  not 

9  advise  him  on  the  matter. 

10  Q      Now,  who  was  Cecelia  Seay? 

1 1  A      She  was  the  individual  who  was  appointed  as 

12  our  receivership  agent  in  Little  Rock.   Keep  in  mind 

13  the  receivership  of  Capital  Management  was  instituted 

14  in  federal  district  court  in  Little  Rock  where  the 

15  company  was  located.   When  we  obtain  a  receivership, 

16  we  will  normally  take  over  the  company,  as  we  did  in 

17  this  case,  and  its  books  and  records  and  manage  the 

18  affairs  of  the  company  at  the  location  at  which  it 

19  was  doing  business.   And  she  was  the  person  who  SB  A 

20  appointed  to  conduct  those  affairs  for  us  subsequent 

21  to  the  receivership. 

22  Q      Now,  from  the  time  you  first  heard  about 
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1  the  Hale  matter  in  late  1992  to  the  time  that 

2  Mr.  Bowles  recused  himself  formally  in  March  of  1994, 

3  did  you  ever  tell  Mr.  Bowles,  Mr.  Spotila  or  anyone 

4  else  that  they  should  give  the  White  House  a  heads-up 

5  about  the  information  with  respect  to  the  Hale  case? 

6  A      No. 

7  Q      Did  you  ever  tell  those  individuals  or 

8  anyone  else  at  the  SBA  that  they  should  inform  the 

9  White  House  about  the  status  of  the  SBA's 

10  investigation  of  Hale? 

11  A      No. 

12  Q      Did  you  ever  talk  to  the  media  about  the 

13  status  of  the  SBA  case  involving  Hale  or  the  SBA 

14  investigation? 

15  A      Yes.    I  was  unfortunately  appointed  as  a 

16  point  person  for  discussing  these  matters  with  the 

17  media  and  had  many  contacts  with  the  media  on  this 

18  matter.   1  say  "unfortunately"  for  me,  not 

19  unfortunately  for  any  other  reason. 

20  Q      Was  there  a  communications  officer  at  the 

21  SBA? 

22  A      Yes,  there  certainly  was.   And  1  don't  mean 
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1  to  infer  that  our  communications  office  did  not  get 

2  contacts  from  the  media,  either.   But  the  matter  had 

3  been  placed  into  a  legal  status  by  virtue  of  our 

4  institution  of  a  receivership  and  most  of  the 

5  inquiries  that  we  were  getting  from  the  press  related 

6  to  either  the  receivership  or  the  allegations  of 

7  wrongdoing  which  Mr.  Hale  had  raised  in  conjunction 

8  with  his  criminal  indictment.   So  it  was  felt 

9  appropriate  that  a  lawyer  be  appointed  to  respond  to 
these  types  of  inquiries,  and  so  1  was  the  person  who 

1 1  was  appointed  to  respond  to  the  inquiries. 

12  I  might  add  that  I've  done  this  in  other 

13  cases  where  there's  been  this  kind  of  legal 

14  visibility  and  so  that  probably  had  some  bearing  on 

15  why  I  was  the  person  who  was  selected  as  well. 

16  Q      Well,  did  you  respond  orally  or  with  some 

17  kind  of  prepared  statement  from  the  agency? 

18  A      I  responded  orally  for  the  most  part.   1 

19  was  interviewed  by  ABC  News,  videofilmed  at  one 

20  point.   I  gave  many  responses  over  the  phone  to 

21  reporters  for  various  newspapers  here  and  elsewhere. 

22  I  did  not  prepare  any  press  releases  myself    That 
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1  would  have  been  the  work  of  the  communications 

2  office.   I  am  not  aware  of  any  press  releases  on  the 

3  matter,  although  there  may  have  been  press  releases. 

4  You  may  have  documents  which  would  be  of  that  nature 

5  which  I'm  not  aware  of  or  I  don't  recall.   It  was  a 

6  couple  of  years  ago. 

7  Q      Well,  did  you  ever  state  to  the  news  media 

8  that  certain  activities  were  not  criminal  in  nature 

9  that  your  agency  was  investigating? 

10  A      That,  I  mean  that's  too  vague  for  me  to 

1 1  respond  to.    I  can  attempt  to  respond  to  what  I  think 

12  is  your  line  of  inquiry.    If  you  want  to  rephrase  the 

13  question,  I'd  be  glad  to  respond  specifically  to  what 

14  I  recall.  But  that,  I  couldn't  respond  to  anything 

15  that  vague. 

16  Q      Well,  what  did  you  tell  the  media  about  the 

17  status  of  the  SBA's  investigation? 

18  MR.  IVEY:    Is  there  a  particular  time 

19  frame? 

20  MR.  GICALE:    This  would  have  been  in 

21  September  of  1993. 

22 THE  WITNESS:   At  that  time  my  responses  to 
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1  the  media  centered  around  SBA's  involvement  in  the 

2  Capital  Management  matter.   We  had  no  investigation 

3  ongoing.    We're  not  criminal  investigators.   The 

4  investigation  which  lead  to  Mr.  Hale's  indictment  and 

5  eventual  plea  of  guilty  was  the  investigation  being 

6  conducted  by  the  criminal  investigators  in  Arkansas. 

7  Our  involvement  was  one  of,  from  the  time 

8  that  we  instituted  the  receivership,  collecting  the 

9  money  which  was  owed  to  the  SBA  and  cooperating  frilly 

10  with  the  investigators  and  with  the  prosecutors  by 

1 1  providing  them  any  information  which  they  sought  from 

12  us  from  our  files  which  would  be  relevant  to  their 

1 3  cases,  and  to  their  case  against  Mr.  Hale  and  others 

14  who  were  indicted.   And  so  my  responses  were 

15  primarily  geared  towards  SBA's  involvement  in  the 

16  matter  which  was  at  that  point  as  a  receiver,  not  as 

17  an  investigator  or  as  a  prosecutor. 

18  BY  MR.  GICALE: 

19  Q      Were  you  asked  whether  there  were  some 

20  potential  criminal  acts  that  were  being  investigated? 

21  A      Again,  that's  in  context,  that's  probably 

22  too  vague  to  respond  to.    There  was,  there  were 
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1  allegations  certainly  against  Mr.  Hale  which  led  to 

2  his  indictment.   And  Mr.  Hale  was,  after  all,  a 

3  president  of  the  company  which  we  had  obtained  a 

4  receivership  over.    So  I  was,  I  was  queried  about 

5  Mr.  Hale.   There  were  allegations  which  Mr.  Hale  was 

6  raising  in  his,  on  his  behalf  at  that  time,  and  I 

7  believe  in  an  effort  to  plea  bargain  so  I  was  asked 

8  about  those  allegations. 

9  1  had  no  information  about  those 

10  allegations  which  I  could  provide  to  anybody, 

1 1  Mr.  Hale's  allegations,  that  is.    I  could  discuss  the 

12  criminal  indictment  of  Mr.  Hale  which  had  taken  place 

13  during  that  time  frame  which  I  was  privy  to  which  was 

14  public  information,  but  again  we  weren't  prosecuting 

15  that  case.   That  case  was  being  prosecuted  by 

16  somebody  else.   We  were  bystanders.   In  fact,  we  were 

17  the  aggrieved  party  from  which  those  criminal 

18  allegations  against  Mr.  Hale  arose. 

19  Q      All  right.    But  were  you  asked  to  comment 

20  on  the  other  allegations  that  Mr.  Hale  was  making? 

21  A      From  time  to  time  I  was  asked  to  comment, 

22  and  my  comment  was  always  that  we  had  no  information 
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1  which  would  substantiate  what  Mr.  Hale  was  alleging 

2  in  his  defense  or  his  allegations  in  an  attempt  to 

3  be,  to  plea  bargain. 

4  Q      Well,  did  you  ever  say  to  anyone  that  the 

5  allegations  he  was  making  were  not  criminal  in 

6  nature? 

7  A      1  don't  recall  that.    But  again,  when  you 

8  say  "the  allegations  he  was  making,"  you'd  have  to 

9  talk  about  specific  allegations  and  I'd  have  to  jog 

10  my  memory  to  recall  whether  specific  allegations  were 

1 1  raised  and  they  were  not  criminal  in  nature.   I  just 

12  don't  recall  that. 

13  Q      Well,  what  allegations  do  you  recall  that 

14  he  was  making? 

15  A      He  made  allegations  that  at  that  — 

16  subsequent  to  his  indictment  that  he  had  been 

17  pressured  by  the  President  of  the  United  States  to 

18  make  a  loan  or  an  investment  through  his  SSBIC 

19  Capital  Management.  We  have  no  information  which 

20  would  support  that.    I  believe  I  said  that  on 

21  numerous  occasions. 

22  Q      Well,  how  could  you  make  a  statement  like 
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1  that  if  you  did'not  have  information  with  respect  to 

2  the  investigation? 

3  A      I  said  we  had  no,  SBA  had  no  information  to 

4  that  effect.   There  was  no  information  in  SBA's 

5  files.    I  was  not  privy  to  whatever  information  other 

6  investigatory  bodies  might  have,  I  only  had  the 

7  information  which  SBA  had  at  its  disposal  and  I  was 

8  only  questioned  as  a  SBA  representative,  not  as  a 

9  representative  of  any  law  enforcement  activity.   We 

10  were  only  concerned  with  the  civil  case  and  only 

1 1  concerned  with  the  information  which  we  had.    We  had 

12  no  such  information. 

13  Q      Well,  how  could  you  comment  on  whether  or 

14  not  the  information  you  had  could  be  characterized  as 

15  activities  not  criminal  in  nature  when  you  weren't 

16  responsible  for  the  criminal  investigation? 

17  MR.  IVEY:    Well,  I  don't  think  that's  his 

18  testimony. 

19  THE  WITNESS:    My  response  to  your  question 

20  was  that  the  information  which  we  had  were  not,  did 

21  not  show,  did  not  support  the  allegation  that 

22  Mr.  Hale  was  making  with  respect  to  the  President.   I 
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1  believe  that  was  my  response  to  that  question. 

2  BY  MR.  GICALE: 

3  Q      Did  officials  ft-om  the  White  House  contact 

4  you  or  someone  at  the  SBA  and  ask  that  you  make  this 

5  characterization  due  to  the  mention  of  Whitewater 

6  Development? 

7  A      No,  not  me.   And  I  have  no  knowledge  of 

8  them  contacting  anyone  else. 

9  Q      You  did  not  talk  to  any  representatives 

10  from  the  White  House? 

1 1  A      Not  with  respect  to  that  matter  or  any 

12  other  matter,  for  that  matter. 

13  Q      For  any  matter? 

14  A      No. 

1 5  Q      Did  anyone  at  the  SBA  in  the  communications 

16  office  or  anyone  else  say  to  you  that  officials  for 

17  the  White  House  would  like  you  to  make  a 

1 8  characterization? 

19  A      No. 

20  Q      Like  that? 

21  A      No,  not  to  my  knowledge. 

22  Q      Due  to  the  mention  of  Whitewater? 
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1  A      No,  we  called  it  as  we  saw  it.    We  called 

2  it  straight. 

3  Q      Do  you  know  whether  or  not  --  strike  that. 

4  Did  you  have  any  discussion  with 

5  representatives  from  the  FBI  with  respect  to  the 

6  comments  you  made  with  characterizing  the  proof  that 

7  the  SB  A  had  at  that  point  in  time,  September  1993? 

8  A      No,  not  with  respect  to  that.   The  only 

9  contact  I  had  with  the  FBI  was  Agent  Gillis 

10  accompanying  Mr.  Mackay  and  subsequently  reviewing 

1 1  the  matter  of  the  transmission  of  the  materials  to 

12  the  White  House. 

13  Q      So  that  it's  clear  your  agency  was  not 

14  responsible  for  any  criminal  investigation? 

15  A      That's  correct. 

16  Q      In  September  of  1993;  correct? 

17  A      And  I  think  that's  an  important  fact  in 

18  terms  of  understanding  what  our  agency's 

19  responsibility  is.    If  I  might  characterize  it  that 

20  way.    We  do  not  have  any  criminal  enforcement 

21  capability.   We  refer  matters  to  the  Department  of 

22  Justice  when  we  think  that  there's  criminal 
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1  violations  which  may  have  occurred  and  we  made  a 

2  referral  to  our  Inspector  General,  for  example,  in 

3  the  Hale  matter,  who,  in  turn,  referred  it  to  the 

4  Department  of  Justice  for  investigation  and  eventual 

5  prosecution  occurred. 

6  It  didn't  occur  out  of  our  referral  as  a 

7  matter  of  fact.   It  occurred  out  of  matters  which 

8  they  developed  on  their  own  from  that  ongoing 

9  investigation  in  Arkansas.   But  we  wouldn't  ever  have 

10  any  criminal  enforcement  responsibilities.   We  would 

1 1  refer  the  matter  to  the  Department  of  Justice  to 

12  enforce  it  for  us.    We're  a  client  agency  in  that 

13  regard. 

14  Q      Well,  would  it  also  be  fair  to  say,  then, 

1 5  that  if  Mr.  Hale  was  making  these  allegations  about 

16  being  pressured  with  respect  to  loans,  that  that 

17  would  be  something  that  would  not  be  investigated  by 

18  your  agency  but  would  be  investigated  by  some  other 

19  agency? 

20  A      That's  correct.  And  again,  to  respond  to 

21  your  question,  all  I  said  was  that  no  information 

22  which  we  had  would  lead  me,  when  asked,  would  lead  me 
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1  to  conclude  that  his  allegation  with  respect  to  being 

2  pressured  was  correct.   I  did  not  represent  with 

3  respect  to  any  other  information  which  may  or  may  not 

4  exist  elsewhere. 

5  Q      And  so  when  you  say  "no  information"  you 

6  had,  are  you  saying  that  the  only  information  you  had 

7  at  that  point  in  time  were  the  allegations? 

8  A      Well,  we  had  our  own  information  that  was 

9  obtained  over  the  years  from,  for  example,  from  the 

10  examination  of  Capital  Management  Services  in  the 

1 1  ordinary  course  of  our  supervision  of  that  company  as 

12  an  SSBIC.    That  was  a  material  which  we,  part  of  the 

13  material  which  comprised  the  report  to  Congressman 

14  LaFalce.  I  was  privy  to  that  information.   The 

15  agency  was  privy  to  that  information. 

16  None  of  that  information  substantiated  the 

17  allegation  that  Mr.  Hale  was  making,  so,  and  we  had 

18  materials  which  we  had  developed  as  a  result  of  our 

19  fiirther,  in  fiirtherance  of  our  receivership.  None  of 

20  that  information  substantiated  those  allegations. 

21  That  was  the  material  which  the  agency  had  in  its  own 

22  possession  and  that  was  the  material  which  I  was 
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1  speaking  of. 

2  Q      All  you  had  at  that  point  were  records  of 

3  loan  transactions? 

4  A      We  had  records  of  loan  transactions  and 

5  examinations. 

6  Q      Right. 

7  A      Of  the  company. 

8  Q      Right.    But  you  didn't  have  at  that  point 

9  interviews  of  other  witnesses? 

10  A      Correct.   We  had  no  interviews  of 

1 1  witnesses.   We  were  not  privy  to  that  conversations, 

12  to  those  interviews  in  the  criminal  matter  except  for 

13  being  made  aware  that  there  would  be  an  indictment  of 

14  Hale.   We  did  not  have  that  type  of  involvement.   We 

15  were,  again,  a  client  agency  making  a  referral  for 

16  criminal  matter  to  the  Department  of  Justice  and  an 

17  agency  pursuing  its  economic  responsibilities  to  get 

18  back  the  $3.4  million  which  we  had  provided  to  the 

19  company  over  the  course  of  time. 

20  So  we  were  not  involved,  per  se,  in  the 

21  criminal  investigation  and  that  was  the  mistake  that 

22  the  press  was  making  by  inquiring  of  us.    We  had  no 
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information  in  that  regard  that  we  could  supply  to 

2  them.   And  I  kept  repeating  that  over  and  over  again 

3  to  inquiries,  and  it's  difficult  when  matters  get 

4  confused  in  the  newspapers  or  in  the  public's  mind 

5  that  the  SBA  is  pursuing  an  investigation.   We  were 

6  pursuing  no  such  criminal  investigation.   That  matter 

7  was  in  the  hands  of  the  criminal  authorities.   We 

8  were  cooperating  with  them,  but  that's  all  we  were 

9  doing. 

10  Q      But  isn't  it  one  thing  to  say  you  have  no 

1 1  information  that  would  --  can  you  see  how  if  you  say 

12  that  you  have  no  information,  that  would  substantiate 

13  that  allegation  it  could  be  interpreted  you  as  the 

14  government  as  not  having? 

15  A      I  was  very  careful  in  my  responses  to  those 

16  types  of  inquiries  to  say  that  we're  not  involved  as 

17  the  prosecutors  or  as  the  criminal  investigators. 

18  And  it's  an  unfortunate  fact  that  even  sophisticated 

19  individuals  in  the  press  who  cover  these  matters  do 

20  not  appreciate  that  distinction.   They  tend  to  lump 

21  these  things  together  and  at  least  there  are  some 

22  unfortunate  consequences  when  they  do  that  because 

1  SBA  gets  branded  as  doing  something  that  it's  not 

2  responsible  for.    Or  involved  in  something  that  it's 

3  not  involved  in. 

4  And  I've  had  that  experience  in  numerous 

5  cases  over  the  course  of  time  and  it's  very  hard  for 

6  the  public  to  draw  a  distinction  between  the  SBA  and 

7  the  Justice  Department.   They  believe  it's  all  one 

8  government  and  the  SBA  must  be  involved,  because  it's 

9  part  of  the  government  in  the  criminal  investigation, 

10  but  we  would  normally  not  be  involved  in  a  criminal 

1 1  investigation.   We  aren't  involved  in  criminal 

12  investigations. 

13  Q      Were  you  aware  of  the  fact  that  the  FBI  was 

14  concerned  that  your  statements  were  misleading  to  the 

1 5  press? 

16  A      No,  I'm  not  aware  of  that.   I  was  never 

17  told  that. 

1 8  Q      Were  you  ever  told  not  to  comment  with 

19  respect  to  the  criminal  allegations  in  the  criminal 

20  investigation  of  the  case? 

21  A      No. 

22  Q      Other  than  the  memos  that  I  showed  you 
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1  earlier  today,  the  August  9th  memo,  memorandum  which 

2  you  had  your  signature  on? 

3  A      Correct. 

4  Q      And  the  September  21st  memorandum? 

5  A      Correct. 

6  Q      Both  of  those  are  to  Mr.  Bowles? 

7  A      From  Mr.  Foren,  I  believe. 

8  Q      From  Mr.  Foren? 

9  A      Correct. 

10  Q      Do  you  know  if  Mr.  Bowles  received  copies 

1 1  of  any  other  documents  related  to  the  Hale  matter? 

12  A      Not  that  I'm  aware  of. 

13  MR.  GICALE:    Let  me  just  take  one  moment. 

14  (Pause.) 

15  BY  MR.  GICALE: 

16  Q      So  just  to  clarify  this  once  again.   You 

17  did  not  state  that  certain  activities  you  were  asked 

18  about  by  the  press  were  not  criminal  in  nature.   You 

19  said  your  agency  did  not  have  information  with 

20  respect  to  criminal  activities? 

21  A      I  would  have  to  have  specifics.   I  mean, 

22  the  question  is  difficult  for  me  to  follow,  if  you 
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1  don't  mind  restating  the  question. 

2  Q      Well,  were  you  asked  by  the  press  in 

3  September  of  1993  whether  certain  activities,  and  the 

4  allegations  of  Hale,  were  criminal  in  nature? 

5  A      The  activities  of  Hale  were  criminal  in 

6  nature? 

7  Q      No,  the  allegations  of  Hale. 

8  A      Allegations  of  Hale  criminal  in  nature? 

9  Q      Yes. 

10  A      I  don't  recall  that  inquiry. 

11  Q      Do  you  recall  responding  to  press,  the 

12  press  that  any  activities  that  they  were  inquiring 

13  about,  that  certain  activities  that  they  were 

14  inquiring  about  were  not  criminal  in  nature? 

15  A      "Certain  activities  that  they  were 

16  inquiring  about,"  you'd  have  to  be  specific. 

17  Q      Well,  activities  that  they  were  inquiring 

18  about  were  not  criminal  in  nature? 

19  MR.  IVEY:    I  think  there's  a  repeated 

20  concern  expressed  by  the  witness  that  the  question  is 

21  just  too  vague  to  answer. 

22  THE  WITNESS:    It's  not  susceptible  to  an 
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answer.   I  had  numerous  inquiries  from  the  press  at 

2  that  time,  and  I  can't  respond  to  any  fiirther  than 

3  that. 

4  BY  MR.  GICALE: 

5  Q      Were  there  requests,  were  they  asking  you 

6  opinions  on  whether  certain,  on  whether  actions  that 

7  were  being  alleged  were  criminal  in  nature? 

8  A      Alleged  by? 

9  Q      Mr.  Hale. 

10  A      And  those  actions  were  what? 

1 1  Q      The  allegations  against  Mr.  Clinton. 

12  A      They  were  not  criminal  in  nature  because 

13  there  was  no  proof  of  those  allegations.   I  mean,  I 

14  may  have  responded  that  there  was  no  proof  of  those 

15  allegations.   I  don't  recall  specifically  the 

16  questions  in  that  regard  nor  the  answer. 

17  Q      Did  you  say  there  was  no  proof  or  did  you 

18  say  that  the  SB  A  had  nothing  other  than  the 

19  statements  and  its  records? 

20  A      I'm  sure  I  responded  that,  based  on  the 

21  information  in  our  records,  there  was  no  authenticity 

22  to  what  Mr.  Hale  was  alleging  in  that  regard,  in 


1  regard  to  the  President.   I'm  sure  I  made  that 

2  response. 

3  Q      Well,  how  could  you  have  made  a 

4  determination  as  to  whether  there  was  authenticity  if 

5  other  people,  for  instance,  weren't  interviewed  who 

6  may  have  been  present  for  these  conversations? 

7  A      I  premised  it  explicitly  on  information 

8  that  we  had  available  to  us.   All  my  responses  to  the 

9  press  were  premised  on  information  that  we  had 

10  available  to  us.    I  certainly  would  not  speak  in 

1 1  terms  of  information  that  I  had  no  knowledge  of   I 

12  only  talked  in  terms  of  the  information  which  we  had, 

13  which  SB  A  had,  when  I  responded  to  the  press  on  all 

14  inquiries,  whether  it  was  on  that  subject  or  any 

15  other  subject. 

16  Q      Well,  did  you  explain  to  the  press  that  SB  A 

17  had  not  interviewed  people  that  may  have  been  parties 

18  to  conversations? 

19  A      On  numerous  occasions,  I  explained  to  the 

20  press  what  our  role  was,  that  we're  not 

21  investigators,  that  we  have  no  criminal  investigatory 

22  responsibility  in  this  matter  beyond  cooperating  with 
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1  the  investigators.   We  conducted  no  sucii  interviews. 

2  I  believe  ~  believe  me,  I  attempted  to  cut  these 

3  inquiries  off  because  we  had  no  ability  to  respond 

4  based  on  information  that  might  be  in  the  hands  of 

5  other  people.   I  could  only  respond  on  SBA 

6  information  and  that's  all  I  did. 

7  It  was  not  something  that  I  enjoyed  doing, 

8  entertaining  questions  about  information  and  repeated 

9  questions  about  information  which  I  had  no  specific 

10  knowledge  of.   All  I  said  was,  all  I  talked  about  was 

1 1  what  SBA  had  and  what  SBA's  position  on  that 

12  information  was.    I  could  not  speak  to  anything  else. 

13  MR.  GICALE:    I  have  nothing  further  at  this 

14  point  ~  just  one  minute.   Off  the  record. 

15  (Discussion  off  the  record.) 

16  BY  MR.  GICALE: 

17  Q      With  respect  to  these  media  contacts,  did 

18  you  coordinate  these  with  your  press  office? 

19  A      Yes. 

20  Q      Or  they  left  it  up  to  you  at  this  point? 

21  A      I  coordinated  with  the  press  office.   They 

22  would  refer  calls  to  me.    I  would  let  them  know  who 

1  had  called  and  what  the  responses  were. 

2  Q      Did  they  assist  you  in  preparing  responses 

3  to  the  press? 

4  A      Not  beyond  the  most  fundamental 

5  assistance.  They  viewed  it  primarily  as  a  legal 

6  matter,  the  nature  of  the  inquiries  and  so  they  were 

7  only  too  happy  to  have  me  do  the  responding. 

8  Q      Did  they  indicate  to  you  that  they  had  been 

9  consulting  with  people  at  the  White  House  about  how 

10  this  matter  should  be  responded  to? 

11  A      No,  not  at  all. 

12  Q      And  you  never  had  any  contacts  with  the 

13  White  House;  correct? 

14  A      That's  correct. 

15  Q      And  you're  not  aware  of  your  agency  having 

16  any  contacts  with  the  White  House  with  respect  to  ~ 

17  A      To  the  media? 

18  Q      To  the  media. 

19  A      Not  that  I'm  --  in  this  regard,  not  that 

20  I'm  aware  of,  no. 

21  Q      What  do  you  mean,  "in  this  regard"? 

22  A      The  premise  for  the  request  for 
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Mr.  Eggleston,  I  believe,  for  the  documentation  was 

2  to,  initially  on  I  became  aware  of  that  after,  and 

3  the  aftereffect  was  to  respond  to  media  inquiries, 

4  but  that's  the  only  connection  that  I'm  awai;p  of  with 

5  the  White  House  with  respect  to  the  "media"  in  this 

6  case.  There  was  no  attempt  to  influence  my  responses 

7  to  the  press  fi-om  the  White  House  nor  from  our  own 

8  office  of  public  communications. 

9  Q      Who  was  it  that  designated  you  as  the 
person  to  respond  to  the  press  inquiries  on  this? 

11  A      I  believe,  and  it's  hard  for  me  to  recall, 

12  that  it  was  the  head  of  the  office  of  public 

13  communications  who  did  that. 

14  Q      Who  was  that? 

15  A      Can  we  go  off  the  record  for  a  second? 

16  (Discussion  of  the  record.) 

17  THE  WITNESS:   Janis,  J-a-n-i-s,  Kearney 

18  K-e-a-r-n-e-y,  I  believe  is  the  spelling. 

19  BY  MR.  GICALE: 

20  Q      Okay.   And  how  was  it  that  she  designated 

21  you  as  the  spokesperson  on  this  issue? 

22 A      On  a  very  informal  basis,  will  you  handle 


99 


100 

1  these  inquu-ies  since  they  are  of  a  primarily  legal 

2  nature,  and  I  said  yes. 

3  Q      Now,  did  you  discuss  your  designation  to 

4  handle  these  matters  with  Messrs.  Spotila  and  Bowles? 

5  A      Not  that  I  can  recall.   It  would  have 

6  only  --  there  would  have  been  general  knowledge 

7  within  the  agency  that  I  was  the  poor,  unfortunate 

8  soul  that  was  designated  to  handle  the  press 
inquiries  and  perhaps  they  would  have  known  under 
those  circumstances  but  not  on  a  formal  basis  at 
all.   Everyone  was  referring  the  press  to  me  at  that 
point. 

MR.  GICALE:    I  have  nothing  fiirther. 

(Recess.) 

EXAMINATION 

BY  MR.  IVEY: 
Q      Good  afternoon.   My  name  is  Glenn  Ivey. 
I'm  going  to  ask  you  some  follow-up  questions  along 
the  lines  of  Mr.  Gicale's  line  of  inquiry.    I  wanted 
to  start  with  the  media  issues  that  Mr.  Gicale 
inquired  about.    I've  got  a  document  here.   Its  Bates 
stamp  number,  OIC  1030.    It  is  a  memorandum  from 
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1  Steve  Irons,  who  is  an  FBI  agent,  I  believe,  in 

2  Little  Rock  back  in  the  '93  era  to  the  SAC  in  Little 

3  Rock.    It's  dated  10/1/93.    In  particular,  the  second 

4  paragraph  of  that  "writer  mentioned  the  media  reports 

5  of  SBA  spokesman  Techler's,"  T-e-c-h-1-e-r,  "comments 

6  concerning  the  case  and  noted  Teckler  was  not  helping 

7  matters  by  stating  certain  activities  were  not 

8  criminal  in  nature  when  he  did  not  have  all  of  the 

9  facts.   Seay  advised  she  had  spoken  to  SBA  in 

10  Washington  (possibly  Mark  Stephens),  and  understood 

1 1  officials  from  the  White  House  had  urged  SBA  to  make 

12  such  a  characterization  due  to  the  mention  of 

13  Whitewater  development  in  some  news  accounts  and 

14  White  House  desire  to  avoid  any  inference  that 

15  criminal  activity  could  have  occurred  in  relation  to 

16  Whitewater  development  and  Hale's  company." 

17  Now,  did  you  receive  any  instructions  at 

18  all  from  the  White  House  or  anyone  else  for  that 

19  matter  to  characterize  activities  with  respect  to  SBA 

20  and  CMS  in  any  particular  way? 

21  A      No,  I  did  not. 

22 Q      Were  you  aware  of  or  did  anybody  relay  any 
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1  White  House  desire  to  avoid  any  inference  of  criminal 

2  activity  that  could  have  occurred  in  relation  to 

3  Whitewater  Development  and  Hale's  company? 

4  A      No. 

5  Q      Do  you  know  Steve  Irons? 

6  A      No. 

7  Q      Do  you  know  what  article  he's  referring  to 

8  or  what  interview  he  might  have  been  referring  to? 

9  A      I  can't  tell  from  that  memorandum. 

10  Q      Now,  I  think  you  testified  a  moment  ago 

1 1  with  respect  to  the  issue  of  discussing  whether 

12  matters  were  criminal  in  nature  or  not,  it's 

13  difficult  for  you  to  do  that  in  the  absence  of  any 

14  type  of  specific  direction  as  to  what  the  allegation 

15  may  have  been? 

16  A      That's  correct. 

17  Q      But  is  it  fair  to  say  that  you  didn't  make 

18  any  attempts  to  mislead  the  media  in  responding  to 

19  their  inquiries? 

20  A      Yes,  I  attempted  to  be  as  truthful  and 

21  straightforward  as  I  possibly  could  be  with  the 

22  media. 
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1  Q      And  did  you  make  clear  in  speaking  with  the 

2  media  representatives  who  were  inquiring  about 

3  criminal  matters  that  SBA  was  not  involved  in  any 

4  type  of  criminal  investigation? 

5  A      Yes,  I  attempted  to  do  so  in  every  case  for 

6  the  sake  of  clarity. 

7  Q      And  to  the  extent  that  you  did  give  answers 

8  to  the  media  with  respect  to  CMS,  were  those  answers 

9  based  entirely  on  information  within  the  possession 

10  of  the  SBA  that  was  in  your  knowledge? 

1 1  A      Yes. 

12  Q      And  did  you  make  that  clear  to  the  media? 

13  A      Yes,  I  did.    I  tried  very  explicitly  to  let 

14  the  media  know  that  it  was  based  exclusively  on  SBA 

15  information  and  all  my  responses  were  based  only  on 

16  information  which  I  knew  of,  not  built  on  speculation 

17  and  not  on  information  which  1  had  no  knowledge  of 

1 8  Q      And  would  it  also  be  fair  to  say  that  the 

19  SBA  had  a  significant  amount  of  information  with 

20  respect  to  CMS? 

21  A      Yes,  we  had  all  of  CMS  records  at  our 

22  disposal.    We  had  all  of  the  past  reports  which  CMS 
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1  had  filed  since  it  became  an  SSBIC  in  1979.    We  had 

2  examination  reports  at  our  disposal  for  every  year 

3  that  CMS  was  examined,  and  I  believe  they  were 

4  examined  every  year  since  1979  from  the  time  that 

5  they  became  an  SSBIC  to  the  time  that  they  were 

6  placed  in  receivership  by  our  own  personnel,  examined 

7  by  our  own  personnel.   So  we  had  all  that 

8  documentation  at  our  disposal  but  we  ~ 

9  Q      It's  sort  of  a  broad  estimate  of  the  volume 

10  of  that  documentation  would  be  thousands  of  pages, 

1 1  tens  of  thousands? 

12  A      Not  tens  of  thousands,  thousands  would 

13  probably  be  accurate.  Again,  I'm  not  the  person  who 

14  prepared  the  documents.   I  believe  Mark  Stephens 

15  could  probably  give  you  an  exact  number  of  pages,  but 

16  I  think  my  understanding  of  it  is  an  approximate 

17  number  would  be  in  the  thousands  range.   Documents, 

18  pieces  of  paper. 

19  Q      You  also  were  asked  here  today  a  number  of 

20  questions  about  Mr.  Hale's  allegations  with  respect 

21  to  Mr.  Clinton,  and  I  believe  that  you  said  that  you 

22  informed  the  media  that  based  on  the  information 
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1  you'd  seen  within  the  SBA  that  you  hadn't  seen 

2  anything  to  substantiate  those  allegations? 

3  A      Yes,  I  did,  and  I  was  very  careful  to  say, 

4  based  on  information  which  I  had  seen,  I  had  nothing 

5  which  would  substantiate  those  allegations.   The  SBA 

6  had  nothing  which  would  substantiate  those 

7  allegations. 

8  Q      And  did  you  also  say  that  to  the  media? 

9  A      Yes,  to  the  media,  those  were  my  responses. 

10  Q      Okay.   And  by  that,  I  mean  that  you  told 

1 1  them  that  based  on  the  information  that  you  were 

12  aware  of  in  the  SBA? 

13  A      Correct. 

14  Q      And  you  testified,  we  called  it  as  we  saw 

15  it,  we  called  it  straight.   And  by  that  I  take  it  you 

16  tried  to  give  honest  answers  to  the  media? 

17  A      Yes. 

18  Q      You  didn't  try  to  mislead  the  media  in  any 

19  way? 

20  A      Not  at  all. 

21  Q      That  there  was  no  pressure  on  you  from  the 

22  White  House  or  any  other  source  to  mislead  the  media 
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1  or  steer  them  any  direction  which  would  have  been 

2  incorrect? 

3  A      Not  at  all. 

4  Q      And  that  you  simply  just  tried  to  tell  the 

5  truth  and  give  them  the  facts  as  you  knew  them? 

6  A      Yes. 

7  Q      You  said  you  also,  you'd  handled  media 

8  contacts  in  other  situations.    Did  you  handle  media 

9  inquiries  for  the  WEDTECH  case? 

10  A      I  don't  think  so.    I  may  have  had  one  or 

1 1  two  contacts  at  that  time.   That's  not  an  area,  the 

12  program  area  out  of  which  the  WEDTECH  case  arose  was 

13  not  an  area  of  my  direct  responsibility.    1  was  not, 

14  thankftilly,  involved  in  any  of  the  decisionmaking 

15  that  surrounded  that  case.   It's -- I  do  not  have  any 

16  specific  recollection  although  it's  possible  if 

17  someone  searched  media  statements  about  WEDTECH  that 

18  my  name  as  a  spokesperson  could  have  —  could  arise. 

19  1  just  don't  recall  it.    That  was  a  long  time  ago. 

20  But  1  was  a  deputy  general  counsel  at  that  time  so 

21  it's  in  that  context  it's  possible,  but  it's  very 

22  unlikely  in  my  estimation  that  I  had  any  direct 
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1  involvement  with  the  media  in  WEDTECH. 

2  Q      Okay.   But  you  had  handled  media  inquiries 

3  in  other  cases? 

4  A      Oh,  yes,  yes. 

5  Q      And  I  take  it  that  there  is  nothing  unusual 

6  about  that? 

7  A      No.   No,  in  fact,  it  happened  more  than  I 

8  wished  it  would. 

9  Q      So  for  cases  similar  to  the  CMS  case  in 

10  which  there  were  significant  or  perhaps  complex  legal 

1 1  issues  involved  and  perhaps  some  movement  in  the 

12  legal  processes  such  as  receivership,  that  the  agency 

13  communications  and  general  counsel's  office  all 

14  thought  that  it  would  be  appropriate  to  have  someone 

15  with  a  legal  background  responding  to  press 

16  inquiries? 

17  A      Often.   Often.   I  can  give  you  examples  or 

18  an  example  or  two  if  you  wish,  but  that  was,  it's 

19  general,  fi-om  administration  to  administration  it's 

20  generally  been  the  practice  when  there  is  legal 

21  implications  to  have  media  responded  to  by  the 

22  general  counsel's  office. 
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1  Q      I'm  sorry? 

2  A      Go  ahead. 

3  Q      So  that  would  have  been  true  during  the 

4  Republican  administration  as  well? 

5  A      Yes,  it  was.   There  was  an  inquiry  in  the 

6  Bush  Administration  about  the  President's  son  being 

7  involved  in  an  SBIC  in  the  Silverado  banking  scandal 

8  and  we  were  the  appointed  office  for  purposes  of 

9  responding  to  media  inquiries  in  that  regard.   With 
WEDTECH,  I'm  sure  people  in  our  office  responded  on 

1 1  legal  implications,  if  it  wasn't  me.   People  with 

12  knowledge  of  the  case  would  have  been  appointed  to 

13  respond. 

^^  I'm  just  basically  telling  you  what  normal 

15  procedure  is  without  any  specificity  as  to  who  or 

16  what,  because  I  don't  know  it  for  a  fact.   But  that 

17  is  the  normal  procedure,  from  time  to  time, 

18  administration  to  administration,  when  there  are 

19  complex  legal  issues.    We  are  responding  now  on  the 

20  Adarand  case  on  behalf  of  the  agency,  where  the 

21  programs  are  affected  but  --  the  Supreme  Court  case 

22  which  has  affected  our  programs.   We're  thought  to  be 
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1  in  the  best  position  to  respond  to  questions  on 

2  that. 

3  We've  got  any  number  of  cases  where  we've 

4  denied  eligibility  for  loans  that  have  been 

5  publicized  over  the  course  of  time  where  the  reasons 

6  are  regulatory  in  nature  for  the  denial  of 

7  eligibility  but  because  there  are  regulations 

8  involved  and  interpretations  of  regulation,  the 

9  general  counsel's  office  is  the  office  which  makes 

10  the  response  to  the  media,  which  the  media  calls  and 

1 1  says  why  did  SBA  deny  this  person  assistance. 

12  So  it's  not  uncommon  and  I  don't  mean  to 

13  overplay  the  response  to  the  question,  but  it's 

14  surprising  that  one  would  characterize  the  general 

15  counsel's  office's  involvement  in  the  case  as 

16  inappropriate  in  any  way  to  me  in  terms  of  responding 

17  to  the  media.   After  all,  it  was  a  legal  matter. 

18  Q      I  can  certainly  understand  your  view,  and 

19  you  may  recognize  as  well  that,  you  know,  an 

20  investigator  with  the  FBI  might  see  things  in  a 

21  different  way  than  the  SBA  might? 

22 A      I  do.    And  I've  had  a  lot  of  experience 
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1  with  investigators  from  the  FBI  before  in  other  cases 

2  where  we've  had  criminal  involvements  in  SBA  programs 

3  and  I'm  aware  that  things,  memoranda,  in  the  context 

4  of  a  general  investigation  produced  by  one  individual 

5  may  not  even  reflect  the  position  of  the  Justice 

6  Department  or  the  FBI.    It's  just  one  person's 

7  memorandum.   I  am  surprised  that  that  memorandum 

8  which  you  showed  me  exists  basically,  but  ~ 

9  Q      Well,  certainly  no  one  from  the  FBI  or  the 

10  Justice  Department  called  and  said,  you  know, 

1 1  Mr.  Teckler,  could  you  please  stop  making  certain 

12  statements  to  the  press? 

13  A      No  one  called  me  and  I'm  surprised  by  the 

14  content  of  the  memorandum.   It's  the  first  I've  heard 

15  of  it. 

16  Q      Let  me  go  back  to  May  of  1993.    That's  your 

17  recollection,  that  Mr.  Bowles  was  confirmed  sometime 

18  in  early  May  of  1993? 

19  A      Yes,  it's  an  identifiable  fact.   I'm  just 

20  not  sure  of  the  specific  day,  but  I  was  at  the 

21  confirmation  hearing  the  day  before  and  I  recall  that 

22  it  was  on  a  Thursday  and  that  he  was  actually  sworn 
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1  in  on  a  Friday,  if  I'm  not  mistaken. 

2  Q      Did  you  meet  Mr.  Bowles  at  the  hearing 

3  room? 

4  A      Only  in  passing.   I  had  been  part  of  the 

5  review  of  his  materials  in  my  normal  functions  prior 

6  to  his  confirmation  from  the  standpoint  of  reviewmg 

7  his  financial  statements  and  responses  to  the 

8  questionnaire  by  the  Senate  Small  Business 

9  Committee.   So  I  knew  him  prior  to  his  confirmation, 

10  but  at  the  hearing  itself  I  nodded  to  him  and  to  his 

1 1  wife  in  passing  and  basically  wished  him  well. 

12  Q      Okay.    So  you  didn't  come  to  the  hearing 

13  with  him? 

14  A      No,  not  at  all. 

15  Q      You  know  that  --  did  you  see  his  family 

16  come  with  him? 

17  A      Yes. 

18  Q      And  you  didn't  discuss  the  referral  with 

19  Mr.  Bowles  and  by  "the  referral,"  I  mean  with  respect 

20  to  CMS  until  after  he  was  confirmed? 

21  A      Correct.   He  became  the  administrator  of 

22  the  agency  and  it  was  only  after  that. 
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1  Q      I'm  sorry? 

2  A      It  was  only  after  the  confirmation. 

3  Q      Now  at  the  time  the  referral  was  sent  out, 

4  SBA  also  sent  a  letter  to  Mr.  Hale  notifying  him  that 

5  his  case  had  been  referred  to  the  Office  of  the 

6  Inspector  General.   First  of  all,  were  you  aware  of 

7  that? 

8  A      I  don't  recall  it.    It's  not  abnormal.   It 

9  would  have  been  normal  procedure  to  communicate  with 
the  licensee  and  advise  the  licensee,  in  this  case 

1 1  the  SSBIC,  that  this  action  had  been  taken.   If  that 

12  was  a  letter,  I'm  surmising  it  would  have  been  sent 

13  by  Mr.  Foren. 

14  Q      So  that  this  was  typically  done  at  the  time 

15  a  referral  was  sent  out  or  roughly  at  the  time  a 

16  referral  was  sent  out,  the  licensee  would  be  notified 

17  that  he  was  being  referred  to  the  Inspector  General? 

18  A      Yes. 

19  Q      Do  you  know  if  that's  sfill  the  practice 

20  now? 

21  A      I'm  not  aware  that  the  practice  has 

22  changed.   I'm  just  not  aware  of  cases  since  then  that 
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1  have  occurred  so  1  couldn't  speak  to  them. 

2  Q      Now,  it  was  about  that  time  --  well,  let  me 

3  ask  you  about  Mr.  Bowles's  conversation  with  you 

4  about  his  desire  to  essentially  recuse  himself  from 

5  the  case.  Now,  if  1  understand  your  previous 

6  testimony,  you  said  that  he  did  not  direct  the 

7  investigation  with  respect  to  CMS? 

8  A      Did  not  direct  any  of  the  SBA  efforts. 

9  Again,  the  "investigation"  is  probably  a  misnomer  in 

10  this  regard.   I  mean,  did  not  direct  any  of  the  ~  we 

1 1  examine,  we  don't  investigate.  Our  IG  investigates 

12  or  in  this  case,  referred  the  matter  to  the  Justice 

13  Department  for  investigation.   So  you  really  have  to 

14  separate  those  two  functions  in  terms  of  what  SBA 

15  would  do.    He  did  not  direct  the  SBA's  pursuit  of  its 

16  responsibilities  from  that  point  forward.   He  did  not 

17  involve  himself  in  the  case.  And  that's  what  1  mean 

18  by  disassociating  himself  from  the  case. 

19  Q      So  he  left  the  strategic  decisions  with 

20  respect  to  SBA's  handling  of  CMS,  he  left  those 

21  decisions  to  you  and  Mr.  ~ 

22 A      And  Mr.  Foren  and  Mr.  Stephens  and  career 
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1  people  who  had  been  involved  in  the  case  prior  to  his 

2  coming  on  board  as  he  formally  would,  as  any 

3  adminisfrator  normally  would. 

4  Q      And  is  that  the  essence  of  what  he  conveyed 

5  to  you? 

6  A      Yes,  just  pursue  it  as  you  would  any 

7  other  ~  appropriately,  vigorously  and  appropriately. 

8  Q      Now,  is  your  recollection  of  that 

9  conversation,  the  discussion  with  Mr.  Bowles  about 

10  that  connected  to  media  inquiries  at  all,  by  that  I 

1 1  mean  did  that  conversation  come  in  conjunction  with 

12  media  inquiries  or  quotes  in  the  paper  about  Hale, 

13  Hale's  allegations  v^ith  respect  to  the 

14  administration? 

15  A      It  was  not  connected.   I  mean,  there  had 

16  been  some.   The  great  majority  of  those  types  of 

17  allegations  occurred  after  Hale  or  at  the  time  Hale 

18  was  being  indicted,  Hale's  allegations,  that  is.    So 

19  there  really  wasn't  the  awareness  of  the  argument 

20  about  the  President  that  1  knew  of  at  that  point. 

21  And  1  can't  say  what  was  in  Mr.  Bowles's  mind  at  that 

22  point. 
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1  I  think  there  was  some,  there  had  been  some 

2  allegations  or  some  media  inquiries  about  Hale  and 

3  his  being  located  in  Little  Rock  and  so  on  and  so 

4  forth.   And  I  think  that's  what  really  stimulated  the 

5  explicit  instruction  to  just  go  ahead  and  do  what  you 

6  normally  do  and  pursue  it  vigorously  and  pursue  it 

7  appropriately.   But  you'd  have  to  ask  Mr.  Bowles  for 

8  what  he  had  in  mind  when  he  said  that. 

9  Q      And  your  recollection  would  be  that  this 
would  have,  he  would  have  given  that  direction 

1 1  shortly  after  coming  to  ~ 

12  A      Yes. 

13  Q      Shortly  after  his  confirmation? 

14  A      Yes,  to  both  us  and  the  general  counsel's 

15  office  and  to  Mr.  Foren,  although  1  can't  speak  for 

16  Mr.  Foren.   He  was  the  head  of  the  program,  it  was 

17  his  responsibility  to  get  that  money  back  for  the 

18  agency  as  much  as  it  was  ours. 

19  Q      Now,  at  about  this  period  or  during  this 

20  period  of  time,  do  you  know  if  Mr.  Bowles  was  having 

21  conversations  with  Mr.  McLarty  at  the  White  House? 

22  A      I  know  of  no  such  conversations  myself 
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1  Q      Did  Mr.  Foren  ever  mention  any  such 

2  conversations  to  you? 

3  A      Not  that  1  can  recall. 

4  Q      What  type  of  relationship  did  you  have  with 

5  Mr.  Foren,  did  you  work  fairly  closely  with  him? 

6  A      On  a  daily  basis. 

7  Q      You  saw  him  daily? 

8  A      Again,  keeping  in  mind  what  my 
responsibilities  are  in  that  office,  I  was  not  only 
acting  general  counsel  at  that  time  but  the  office 
that  I  head,  subordinate  attorneys,  a  specific  office 
that  I  head  deals  with  that  program  as  well  as  other 
financial  programs.    So  it's  a  daily  kind  of 
interaction  giving  advice  on  this  as  well  as  many, 
many  other  cases  to  Mr.  Foren  when  he  would  inquire 
for  it  or  we  would  have  an  obligation  to  produce 
things  for  him  fi-om  the  standpoint  of  opinions  or 
reviews  of  documents  or  any  other  of  the  normal 
events  which  would  occur  with  respect  to  this 
program. 

This  was  just  one  case  of  many,  many  that 
were  involved  with  the  SBIC  program  and  the  SSBIC 
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1  program  at  that  time  although  it  was  a  case,  became  a 

2  case  of  high  visibility. 

3  Q      And  Mr.  Stephens  worked  with  Mr.  Foren  and 

4  you  ~ 

5  A      Mr.  Stephens's  responsibility  is  one  of 

6  conducting  the  liquidation.   Once  an  SBIC  or  an  SSBIC 

7  is  put  into  a  liquidation  status,  it  means  that 

8  they're  no  longer  an  active  company  and  we  have 

9  decided  that,  for  whatever  reason,  our  investment  in 

10  that  company  is  at  risk  and  we  seek  to  get  the  money 

1 1  back  under  those  circumstances  and  we  seek  that  in  a 

12  number  of  ways. 

13  Sometimes  there's  a  receivership  instituted 

14  in  court.    Sometimes  it's  a  voluntary  liquidation  on 

15  the  part.    SBIC.    When  liquidation  occurs,  Mr. 

16  Stephens's  particular  office  that  he  heads  takes  over 

17  the  responsibility  of  doing  the  liquidating,  whether 

18  it's  a  receivership  or  whether  it's  voluntary  or 

19  whatever  the  case,  from  a  legal  standpoint.   And  he 

20  coordinates  with  his  counterparts  in  what  was 

21  Mr.  Foren's  office,  the  Office  of  the  SBIC  Program, 

22  who  are  in  liquidation  to  attain  that  result. 
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1  Q      Is  it  fair  to  say  that  in  May  of  '93, 

2  particularly  at  the  time  that  the  case  was  referred 

3  to  the  Inspector  General,  would  it  be  fair  to  say 

4  that  Mr.  Stephens  was  working  fairly  closely  with 

5  Mr.  Foren  and  his  staff,  as  were  you? 

6  A      Yes,  it  was  becoming  clear  that  it  was 

7  likely  that  there  would  be  a  liquidation  and  we  were 

8  working  in  that  direction,  and  we  came  to  that 

9  conclusion  eventually  and  there  was  a  liquidation  of 

10  the  company. 

1 1  Q      And  you  and  Mr.  Stephens  were  seeing 

12  Mr.  Foren  on  virtually  a  daily  basis? 

13  A      That  would  be  extreme.   A  lot,  if  not 

14  daily,  often.   And  keep  in  mind  we  have  any  number  of 

15  cases  in  liquidation,  so  we  were  seeing  Mr.  Foren  on 

16  other  things  as  well  and  this  was  not  occupying  the 

17  fiill  attention  of  either  of  our  offices.   This  was 

18  just  one  case,  but  it  became  a  case  of  high 

19  visibility.   Occupied  more  of  my  time  than  1  wished 

20  it  would  from  the  standpoint  of  responding  to  media 

21  eventually  and  other  things,  but  Mr.  Stephens  was 

22  heavily  involved  in  this  case  although  he  was 
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1  pursuing  other  cases  as  well. 

2  Q      Okay.    So  during  this  period,  your 

3  recollection  is  that  you  didn't  hear  any  type  of 

4  mention  about  Mr.  Bowles  meeting  with  Mr.  McLarty  or 

5  anyone  in  the  White  House? 

6  A  No. 

7  Q  With  respect  to  this  case? 

8  A  No. 
Q  Not  from  Mr.  Foren? 
A  Not  that  I  recall. 
Q  Okay.   And  that  would  be  true  for  Mr. 

Stephens  and  Mr.  Shepperson  as  well? 

A      I  believe  but  you'd  have  to  ask  them. 

Q      I  mean  just  what  you  heard? 

A      Oh,  that  I've  heard  from  them  about  this. 

Q      Right. 

A      No,  I  did  not.    I  do  not  recall  any  such 
conversation. 

Q      Now,  at  the  time  that  you  spoke  with 
Mr.  Bowles  initially  with  respect  to  CMS,  would  you 
characterize  his  knowledge  of  the  CMS  case  as 
thorough  or  less  so? 
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1  A      Less  than  thorough.    1  can't  speak  for 

2  anybody  else  in  terms  of  having  provided  him  with  any 

3  background  information  on  CMS,  but  we  didn't  prior  to 

4  that  meeting.   I  didn't.    And  I  don't  think  his 

5  knowledge  was  thorough  in  terms  of  --  in  fact,  I 

6  don't  even  think  he  knew  what  a  receivership  would  be 

7  or  he  had  some  familiarity.   He  was  in  finance  with 

8  the  SBIC  program,  but  he  certainly  didn't  have  an 

9  in-depth  knowledge  of  the  SSBIC  or  the  SBIC  program 
at  that  time.   He  was  just  confirmed  and  appointed  as 
administrator  of  the  agency. 

Q      So  he  was  new  to  the  job,  still  trying  to 
get  a  grasp,  get  his  arms  around  the  agency  and  all 
the  cases  and  issues  that  were  ~ 

A      Yes,  and  it  was  in  that  context  that  he  was 
advised  of  this  case.   You  have  a  new  person  taking 
charge  of  an  agency  where  the  career  people  have  been 
working  a  case  for  a  period  of  time  in  the  general 
counsel,  I'm  the  acting  general  counsel,  it's  my 
obligation  to  let  him  know  what  cases  are  within  the 
agency  which  have  some  sort  of  visibility.    There 
were  some  media  inquiries.   There  was  a  lot  more 
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1  after  that  point  in  time.   But  there  were  already 

2  some  media  inquiries  about  this  matter  emanating  from 

3  Arkansas.   So,  you  know,  it  was  in  that  context  that 

4  he  was  advised  of  the  case. 

5  Q      But  he  wasn't  ~  I  guess  my  understanding 

6  from  what  you  said  so  far  is  that  he  did  not,  he  was 

7  advised  generally  so  that  he'd  be  prepared  to  address 

8  press  inquiries,  but  —  he  didn't  have  a  detailed 

9  knowledge  of  what  was  going  on? 

10  A      Correct;  or  address  people  under  his 

1 1  supervision  who  ~  everybody  in  the  agency  is  under 

12  his  supervision.   He's  the  head  of  the  agency,  to 

13  address  media  inquiries,  do  their  jobs  with  respect 

14  to  the  case.   Other  administrators  in  similar 

15  situations  became  more  involved  in  cases  in  terms  of 

16  wanting  to  know  on  a  minute  detail,  basis  of  what  was 

17  going  on  with  a  particular  case.   In  the  WEDTECH 

18  area,  for  example. 

19  Administrator  Abner,  who  inherited  the  case 

20  which  had  already  broken  under  a  previous 

21  administrator,  was  very  concerned  about  the  media 

22  attention  being  devoted  to  the  case  on  behalf  of  the 


122 

1  agency,  and  rightfully  so,  he's  the  adminisfrator  of 

2  the  agency.   He's  responsible  for  the  agency's 

3  perception  in  the  public.   And  it's  not  uncommon  to 

4  have  people  on  an  adminisfrator' s  staff  inquire 

5  what's  going  on  with  this  case  on  behalf  of  the 

6  adminisfrator. 

7  Adminisfrator  Bowles  didn't  involve  himself 

8  past  a  certain  point.    I  think  he  sensed  a 

9  sensitivity  about  the  fact  that  this  was  a  case  where 

10  there  had  been  some  media  concern  emanating  from 

1 1  Arkansas,  from  what  was  going  on  in  Arkansas  and  the 

12  allegations  which  became  more  and  more  prominent  as 

13  time  went  on  and  he  sensed  that  it  was  not 

14  appropriate  for  a  political  appointee  to  be  construed 

15  as  in  any  way  influencing  people  who  were  responsible 

16  for  pursuing  the  case.   So  1  think  he  took 

17  exfraordinary  steps  in  that  regard  to  disassociate 

18  himself  from  that  kind  of  perception. 

19  Q      It's  interesting  that  you  raised  the  add  ~ 

20  former  Administrator  Abner's  role  in  the  WEDTECH 

21  case.   1,  just  out  of  curiosity,  would  it  be  your 

22  view  that  even  though  he  was  involved  in  the  WEDTECH 
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matter  that  that  was  not  inappropriate? 

2  A      Well,  I  may  have  misspoken.   He  was  not 

3  involved  from  the  standpoint  of  having  involved 

4  himself  in  what  became  the  controversy  of  the  WEDTECH 

5  matter.   It  broke  prior  to  his  becoming 

6  administrator,  but  he  was  heavily  concerned  with  the 

7  media  coverage  and  the  Congressional  inquiries  with 

8  respect  to  WEDTECH  which  ensued.   My  recollection  is 

9  that  our  general  counsel  at  that  time  was  called 

10  before  the  Senate  Government  Operations  Committee  to 

1 1  defend  what  the  agency  did  with  WEDTECH,  for 

12  example.  And  Administrator  Abner  was  very  concerned 

13  with  that. 

14  MR.  GICALE:    Unless  it  relates,  I  would 

15  object  at  this  point. 

16  THE  WITNESS:    It's  just  an  example  of  how 

1 7  other  administrators  perceived  their  responsibilities 

18  and  I  was  just  giving  it  as  an  example. 

19  BY  MR.  IVEY: 

20  Q      Yeah,  I  guess  the  objection  is  on  the 

21  record  so  let  me  state  the  reason  I  raised  it  on  the 

22  record.   I  mean,  we're  essentially  laying  out 
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1  standards  of  conduct  by  which  Administrator  Bowles  or 

2  former  Administrator  Bowles  would  be  judged  in  the 

3  way  he  handled  a  variety  of  things,  and  I  think  this 

4  deposition  is  several  others  that  we've  done  have 

5  made  that  crystal  clear.   Recusal,  the  gaining  of 

6  information  with  respect  to  press  and  media  inquiries 

7  and  whether  that's  appropriate  or  not.    Have 

8  certainly  been  matters  in  this  deposition  and 
others. 

And  if  we  are  going  to  judge  him  based  on 
his  role  in  those  activities,  I  think  there  needs  to 
be  a  standard  of  judgment  for  that.    I  don't  think 
it's  necessarily  unfair  to  look  at  the  way  other 
administrators  have  handled  it  particularly  since  it 
was,  you  know,  an  example  raised  by  this  witness. 

But  in  any  event  ~ 

MR.  GICALE:   Just  to  finish,  just  --  my 
position  on  the  objection  is  just  that  other  than 
going  into  the  standards  and  I  think  the  witness  has 
testified  he  did  offer  that  as  a  comparison  in  terms 
of  information.   And  I  think  that  that  is  in  the 
record.   My  objection  was  to  going  into  further 
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1  detail  about  that  case  because  I  think  it's  beyond 

2  the  scope  of  what  we're  getting  into.    For  the 

3  purpose  of  saying  it  was  a  standard  in  comparing  it, 

4  you  know,  that's  one  thing,  but  to  go  beyond  that,  1 

5  think  we  started  to  get  a  little  far  afield. 

6  THE  WITNESS:    I'll  try  to  restrain  myself 

7  to  answer  the  questions. 

8  MR.  IVEY:   No,  I  thought  your  answer  was 

9  perfectly  appropriate  for  the  reasons  I  stated.   I  do 

10  think  it  was  a  fair  statement  of  showing  a  comparison 

1 1  for  Mr.  Bowles's  behavior  and  other  administrators' 

12  behavior  under  similar  circumstances  in  high  profile 

13  cases  that  had  political  implications. 

14  That  means  I  can't  go  into  Silverado, 

15  right,  Lou? 

16  MR.  GICALE:    You  want  to  compare  standards, 

17  go  ahead,  ask  him  about  standards,  I  just  don't  think 

18  we  should  get  too  far  afield. 

19  (Pause.) 

20  MR.  GICALE:    Just  for  the  record,  the 

21  witness  did  mention  the  Silverado  case  as  well. 

22 THE  WITNESS:   Can  we  go  off  the  record  for 

126 

1  a  second? 

2  (Discussion  of  the  record.) 

3  BY  MR.  IVEY: 

4  Q      Now,  with  respect  to  the  recusal  of 

5  Mr.  Bowles,  you  were  asked  some  questions  about  the 

6  August  9  memo  from  Mr.  Foren  to  Mr.  Bowles.    I  guess 

7  the  implication  being  that  these  contained 

8  information  that  would  not  have  been  appropriate  for 

9  someone  who  had  recused  himself  from  the  matter. 

10  Now,  the  August  9  memo,  if  I  understand  it 

1 1  correctly,  dealt  with  the  matter  of  receivership  with 

12  respect  to  CMS? 

13  A      May  1  review  the  memo  again? 

14  Q      Certainly. 

15  (Witness  reviewed  the  document.) 

16  Q      So  let  me  rephrase  the  question.   What's 

17  your  understanding  of  what  the  August  9  memo  deals 

18  with  generally? 

19  A      Well,  it  was  a  status  of  the  case  at  that 

20  time  and  it  was  that  we  were  moving  rapidly  toward 

21  placing  the  company  in  receivership  and  at  that 

22  point,  I  can't  put  what  Mr.  Foren  might  have  been 
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1  thinking  into  words.   And  it's  hard  for  me  to  recall 

2  explicitly  what  I  was  thinking,  but  I  would  think 

3  that  I  was  thinking,  by  countersigning  that  memo, 

4  which  I  did,  that  it  was  a  status  report  and  that  we 

5  were  about  to  have,  we  were  about  to,  based  on 

6  information  which  we  had  discovered  over  the  course 

7  of  the  summer,  take  action  to  place  Capital 

8  Management  into  liquidation  and  receivership. 
Q      Now,  by  August  9,  would  it  be  fair  to  say 

that  CMS  had  become  a  source  of  media  interest? 

A      Yes. 

Q      And  would  placing  CMS  in  a  receivership 
have  been  a  major  event  that  was  likely  to  trigger 
even  more  media  inquiries? 

A      Yes,  and  in  fact  it  did. 

Q      Now,  so  would  it  have  been  important,  in 
your  view,  for  the  administrator  to  have  some  idea 
that  that  type  of  a  major  event  was  forthcoming  so 
that  in  the  event  that  he  did  receive  media 
inquiries,  he  would  be  able  to  at  least  provide  some 
sort  of  response  to  the  media? 

A      Absolutely.    This  is  the  placing  of  Capital 
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1  Management  into  receivership  and  the  indictment  of 

2  Mr.  Hale  in  a  short  period  of  time,  almost  consistent 

3  with  each  other,  triggered  a  tremendous  amount  of 

4  media  inquiry.    It's  eventually  what  triggered  the 

5  inquiry  from  Chairman  LaFalce,  who  was  chairman  of 

6  our  oversight  committee.   It  was,  for  those  of  us  who 

7  were  working  this  case,  who  had  worked  similar  cases 

8  in  the  past,  not  necessarily  in  this  program  but  in 
other  programs,  what  would  ensue  was  known  at  that 
point.    It  was  inevitable  that  these  things  would 
happen. 

So  I  think,  again,  it's  impossible  for  me 
to  say  what  Mr.  Foren  was  thinking  and  to  go  back  and 
place  myself  in  August  of  1993  is  impossible  as  well, 
but  I've  got  to  say  at  this  point  that  we  were 
advising  him  that  this  was  going  to  happen  so  that  he 
would  know  that  this  was  going  to  happen  and  the 
agency,  the  whole  agency  would  be  properly  prepared. 
He  was  the  head  of  the  agency.   This  was  not 
something  where  we  were  soliciting  his  advice  or 
consent.   This  was  something  where  we  were  advising 
him  of  what  was  going  to  happen. 
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1  Q      And  is  it  fair  to  say  that  after  he 

2  received  the  August  9  memo,  neither  you  nor  Mr. 

3  Stephens  received  any  direction  fi-om  Mr.  Bowles  with 

4  respect  to  the  direction  of  the  agency's  strategy 

5  with  respect  to  CMS? 

6  A      Correct. 

7  Q      There  was  no  attempt  to  impede  or  influence 

8  your  activities  whatsoever? 

9  A      Not  that  I'm  aware  of  at  all. 

10  Q      Now,  take  a  look  at  the  September  21  memo? 

1 1  A      Can  we  go  off  the  record  for  a  second. 

12  MR.  IVEY:    Certainly. 

13  (Discussion  of  the  record.) 

14  BY  MR.  IVEY: 

15  Q      I'm  sorry.    Before  we  go  to  September  2 1 , 

16  let  me  ask  you  about  the  August  9  memo  and  the 

17  version  that  we've  been  given,  there's  a  draft 

18  indictment  attached  to  it.   I  cannot  represent  that 

19  that  was  attached  to  the  actual  memo,  but  did  you 

20  have  any  sense  at  the  time  of  the  memo,  August  9, 

21  1993  that  an  indictment  of  Mr.  Hale  was  a 

22  possibility? 

130 

1  A      Again,  it's  impossible  for  me  to  place 

2  myself  back  to  that  point  in  time,  but  knowing  what  I 

3  know  now  and  knowing  what  I  knew  then,  I  knew  that  we 

4  had  received  a  copy  of  a  draft  indictment  which  had 

5  been  ftimished  to  Mr.  Hale  by  the  U.S.  Attorney's 

6  office  I  believe  in  Little  Rock,  and  we  were  certain 

7  at  that  point  that  he  would  be  indicted.   They  were 

8  trying  to  negotiate  ~  he  was  trying  to  negotiate 

9  through  his  attorney  with  the  law  enforcement 

10  authorities  over  the  content  of  the  indictment  and  we 

1 1  were  aware  of  that. 

12  And  so  we  knew  that  there  would  be  media 

13  inquiries  about  his  indictment  since  the  indictment 

14  centered  on  SBA's  programs.   Again,  there  was  a  need 

15  for  the  agency  as  an  institution  to  know  what  was 

16  going  to  happen,  the  head  of  an  agency  to  know  what 

17  was  going  to  happen  with  the  agency's  programs  and 

18  someone  who  was  going  to  be  indicted  for  violating 

19  the  law  with  respect  to  the  agency's  programs  so  I 

20  believe  that  was  why  that  memorandum  was  drafted. 

21  MR.  GICALE:    Off  the  record. 

22  (Discussion  of  the  record.) 
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1  BY  MR.  IVEY: 

2  Q      And  just  for  the  record,  we  were  looking  at 

3  Exhibit  Teckler  1,  which  is  essentially  a  compilation 

4  of  documents  from  Wayne  Foren,  and  within  that 

5  compilation  we  were  referring  to  an  August  9  memo 

6  from  Mr.  Foren  to  Mr.  Bowles  within  the  Foren 

7  compilation  that  is  Exhibit  O,  and  now  I  want  to  go 

8  to  Exhibit  P  within  the  Foren  compilation.   A 

9  September  21  memo  from  Mr.  Foren  to  Mr.  Bowles.   I'd 
ask  you  to  take  a  look  at  that,  Mr.  Teckler. 

1 1  (Witness  reviewed  the  document.) 

12  Let  me  ask  you  the  same  questions 

13  essentially  that  I  asked  about  the  August  9  memo. 

14  After  this  memo  went  to  Mr.  Bowles,  did  you  receive 

15  any  types  of  instructions  from  Mr.  Bowles  or  anyone 

16  else  in  the  agency  to  change  the  course  of  your 

17  activities,  to  delay  your  activities,  was  there  any 

18  attempt  to  impede  your  activities  whatsoever? 

19  A      None  whatsoever. 

20  Q      And  this  September  21  memo  I  believe 

21  addresses  the  forthcoming  indictment  of  Mr.  Hale? 

^2  A      It  primarily  addresses  the  receivership 
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1  having  occurred  and  our  expectation  that  there  would 

2  be  an  indictment  and,  again,  I  believe  that  to  be  in 

3  the  nature  of  a  status  report.    1  received  a  copy  of 

4  it,  but  I  didn't  countersign  that  one  that  I'm  aware 

5  of    It  doesn't  indicate  on  the  copy  that  you  have. 

6  Q      Okay.    Well,  the  receivership  issue  was 
already  public  information  at  that  point? 

A      Correct. 

Q      That  would  have  been  completed  by  filing 
documents? 

A      Correct,  I  believe. 

Q      In  a  court? 

A      That  happened  on  September  15th,  if  I'm  not 
mistaken. 

Q      So  this  doesn't  contain,  that  part  of  it 
doesn't  contain  any  information  that  wasn't  within 
the  public  domain? 

A      No,  just  in  context,  it's  just  a  status 
report. 

Q      And  the  forthcoming  indictment, 
paragraph  --  I  guess  that's  a  paragraph  down  here  at 
the  bottom  of  the  first  page  of  this  exhibit  refers 
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1  to  an  indictment  that  was  actually  obtained  I  believe 

2  two  days  after  this  memo  is  dated,  September  23rd, 

3  1993? 

4  A      That  would  be  about  right. 

5  Q      And  would  that  have  also  been  considered  a 

6  major  event  that  might  have  triggered  additional 

7  press  inquiries? 

8  A      We  were  already  receiving  media  inquiries. 

9  Hale,  my  understanding  is  and  I  don't  know  this  for  a 

10  fact  myself,  was  leaking  information  to  the  press  at 

1 1  that  ~  prior  to  that  point,  the  point  of  the 

12  preparation  of  that  memo.   And  we  were  receiving 

13  inquiries  about  the  information  at  that  point.    There 

14  was  an  expectation  that  once  he  was  indicted,  we 

15  would  receive  even  more  inquiries.   Again,  keep  in 

16  mind  the  indictment  was  based  on  violation  of 

17  statutes  that  are  relevant  to  SB  A  so  we  were  the 

18  aggrieved  party  of  his  criminal  behavior  at  that 

19  point  or  his  alleged  criminal  behavior,  1  should  say. 

20  Q      Now,  to  the  best  of  your  knowledge  ~  well, 

21  did  you  provide  any  additional  details  beyond  these 

22  two  memoranda  to  Mr.  Bowles? 
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1  A      Not  that  1  recall. 

2  Q      And  did  you  feel  it  was  appropriate  that  he 

3  at  least  have  sufficient  information  to  be  aware  of 

4  the  status  of  the  investigation? 

5  A      Yes.   Again,  the  word  "investigation"  is 

6  probably  inappropriate  in  this  context  and  1  don't 

7  mean  to  correct  you. 

8  Q      Well,  it's  a  fair  correction  and  I  guess  ~ 

9  A      Status  of  our  position  in  the  matter  is 

10  probably  more  accurate. 

1 1  Q      My  time  as  a  prosecutor  is  betraying  me 

12  here.   1  apologize.   With  respect  to  the  CMS  case, 

1 3  your  handling  of  that  case? 

14  A      Correct. 

1 5  Q      Now,  with  respect  to  the  inquiry  fi^om 

16  Congressman  LaFalce  with  respect  to  CMS,  that 

1 7  occurred  somewhere  around  on  or  about  November  4, 

18  1993? 

19  A      The  letter  was  dated  —  1  believe  the 

20  letter  of  inquiry  was  dated  November  4th. 

21  Q      Was  there  ever  any  question  in  your  mind 

22  that  it  would  be  inappropriate  to  respond  to 


1 


10 


7 


7741 

135 


Congressman  LaFalce,  then  Chairman  LaFalce's  inquiry 

2  by  providing  the  report  he  requested  as  well  as 

3  documents  from  the  files  of  the  SBA? 

4  A      No. 

5  Q      And  why  is  that? 

6  A      He  was  the  chairman  of  our  oversight 

7  committee.   The  chairman  of  our  oversight  committee 

8  has,  by  virtue  of  the  Small  Business  Act  and  also  by 

9  virtue  of  his  charter,  the  right  to  obtain 
information  from  the  agency  of  this  nature  upon 

1 1  request.   And  we  respond  accordingly  as  a  matter  of 

12  course  under  our  procedures.  And  so  I  had  no  doubt 

13  that  he  was  entitled  to  the  information. 

14  Q      Did  you  also,  not  just  in  this  case  but  in 

15  other  cases,  did  you  provide  information  to 

16  Congressional  committees? 

17  A      We  will  provide,  as  we  have  in  this  case, 

18  upon  appropriate  request  generally  from  the 

19  chairperson  of  a  committee  a  report  of  this  nature  on 

20  any  subject  matter  that  the  committee  might  be 

21  inquiring  which  is  within  our  jurisdiction. 

22  Q      Now,  the  privacy  legend  that  was  at  the  top 


1  of  that  November  15  report  that  SBA  sent  back  to 

2  Congressman  LaFalce,  is  it  your  testimony  that  that's 

3  routinely  put  on  documents  that  are  sent  to  Congress? 

4  A      It  is  routine.   The  concern  is  that  the 

5  material  was  solicited  by  the  chairperson  for  the 

6  committee's  purposes  in  this  case,  and  that  it  be 
kept  in  confidence  and  not  disseminated  outside  of 
the  jurisdiction  of  the  committee.   So  we  put  the 
legend  on  to  remind  the  recipient  of  the  information 
of  that  responsibility. 

Q      So  it's  your  understanding  then  that 
sending  this  type  of  documentation  to  a  Congressional 
committee  is  not  a  violation  of  confidentiality  that 
that  legend  is  intended  to  address.   It  would  be  a 
concern  about  ftirther  dissemination  outside  the 
committee? 

A      That  is  correct. 

Q      Now  the  list  of  attachments  that  was 
connected  with  that  document  production  for 
Congressman  LaFalce,  did  you  say  that  you'd  had  a 
chance  to  look  at  that  at  all? 

A      Subsequent,  not  prior  to  the  submission. 
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1  Q      Subsequently,  you'd  seen  it? 

2  A      Correct. 

3  Q      And  that  you'd  had  a  chance  to  look  at  the 

4  materials  that  were  provided  to  Congressman  LaFalce? 

5  A      Yes,  in  a  general  sense,  not  page  by  page, 

6  but  certainly  was  aware  of  the  nature  of  the 

7  materials  that  were  provided. 

8  Q      And  these  were  the  same  materials  that  were 

9  provided  to  Mr.  Eggleston  at  the  White  House? 

10  A      That's  my  understanding. 

1 1  Q      And  it  was  your  understanding  that  sending 

12  those  materials  did  not  violate  the  Privacy  Act? 

13  A      Sending  the  materials  to  -- 

14  Q      Congress  and  to  the  White  House. 

15  A      Both?   Yes. 

16  Q      Let  me  ask  you  some  questions  about 

17  Mr.  Spotila.   With  respect  to  this  transfer  of 

18  documents  to  the  White  House.   Now,  it's  your 

19  recollection  that  you  have  not  had  a  specific 

20  conversation  with  Mr.  Spotila  but  that  there  was  a 

2 1  general  conversation  at  some  point  about  when  it 

22  would  be  appropriate  to  send  documents  to  the  White 
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1  House? 

2  A      Mr.  Spotila,  in  discussions  with  me,  has 

3  maintained  that  he  thought  we  had  a  conversation 

4  about  providing  information  upon  request  to  the  White 

5  House,  which  was  another  federal  agency  for  purposes 

6  of  coverage  of  our  procedures  on  provision  of 

7  information,  and  that's  the  extent  of  my  recollection 

8  of  what  he  said.    I  do  not  recall  a  specific 

9  conversation  with  respect  to  this  transmission  of 

10  documents  to  Mr.  Eggleston  prior  to  the  time  that  the 

1 1  documents  were  transmitted  to  Mr.  Eggleston.   In 

12  fact,  I  was  -- 

13  Q      You  were  out  of  town? 

14  A      I  was  out  of  town,  I  must  say  not  on  the 

15  day  that  the  transmission  occurred,  but  1  was  out  of 

16  town  on  the  15th  and  it's  my  understanding  that  the 

17  transmission  occurred  on  the  16th.    But  I  was  out  of 

18  town  the  week  before.   As  a  matter  of  fact,  he  was 

19  with  me  in  Florida  and  he  came  back  and  he  was  back, 

20  I  stayed  an  extra  day  and  came  back  the  1 5th  to 

21  Washington,  was  in  the  office  the  16th. 

22  Q      So  your  understanding,  then,  of  the 
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1  conversation  with  Mr.  Spotila  was  not  that  he  said 

2  that  he  had  a  stack  of  documents  that  he  asked  you  to 

3  look  at  and  approve? 

4  A      That's  correct. 

5  Q      But  just  that  he'd  had  a  general 

6  conversation  with  you? 

7  A      That's  correct.   I  never  reviewed  those 

8  documents  from  the  standpoint  of  looking  at  them 
before  they  were  submitted  to  Mr.  Eggleston, 
transmitted  to  Mr.  Eggleston,  nor  did  I  sign  off  on 
the  cover  letter  or  transmission  letter  from  the 
standpoint  of  a  clearance. 

Q      And  did  he  mention  that  his  understanding 
was  that  the  materials  that  were  sent  were  not 
particularly  sensitive? 

A      My  understanding  is,  based  on  subsequent 
conversations  to  November  24th,  that  he  inquired  of 
Mark  Stephens,  who  was  the  person  who  prepared  the 
materials,  as  to  whether  there  was  any  particular 
sensitivity  to  that  material  that  would  cause  them 
not  to  be  transmitted,  and  satisfied  himself  that 
there  wasn't  but  you'd  have  to  ask  him  about  that 
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1  conversation.   I  mean,  this  is  hearsay  from  me  and 

2  it's  really  not  fair  for  me  to  characterize  their 

3  conversations,  but  I  understand  that  to  be  the  case. 

4  Q      Is  it  fair  to  say,  though,  that  Mr. 

5  Stephens  participated  in  preparing  the  production  of 

6  documents  both  for  Congress  and  the  White  House? 

7  A      Well,  my  understanding  is  and  I  believe 

8  this  to  be  correct,  and  again,  you'd  have  to  ask 
Mr.  Stephens,  but  the  documents  were  prepared,  copies 
of  the  documents  were  prepared  as  exhibits  for  the 
report  to  Congressman  LaFalce  by  Mr.  Stephens.   The 
same  documents  —  copies  of  the  same  documents  were 
what  was  submitted  to  Mr.  Eggleston. 

So  in  that  sense,  Mr.  Stephens  prepared  the 
material.  Now,  whether  he  was  —  I  don't  believe 
that  he  was  asked  but  you'd  have  to  ask  him,  to 
prepare  the  materials  for  Mr.  Eggleston.   It  would 
not  be  fair  to  say  that.   But  the  same  materials  were 
given  to  Mr.  Eggleston.    So  it  is  fair  to  say  that  he 
prepared  those  materials  in  that  sense. 

Q      And  do  you  know  if  the  Justice  Department 
was  ever  contacted  by  Mr.  Stephens  with  respect  to 
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1  the  issue  of  this  transfer  of  documents? 

2  A      Yes,  I  learned  about  that  subsequently  as 

3  well  on  November  24th  and  it's  my  understanding  from 

4  that  conversation  and  from  subsequent  conversations, 

5  in  fact,  it  recently  appeared  in  The  Washington  Times 

6  that  Mr.  Stephens  consulted  with  Mr.  Carver  of  the 

7  Justice  Department  with  whom  he  had  had  an 

8  independent  contact  on  related  matters.   But  not  on 

9  this  document  production  as  to  whether  it  was 

10  appropriate  from  the  Justice  Department  perspective 

1 1  and  the  Justice  Department  got  back  to  —  and  I  don't 

12  know  who  Mr.  Carver  may  have  spoken  to  within  the 

13  Justice  Department,  if  at  all,  and  Mr.  Carver  got 

14  back  to  Mr.  Stephens  and  requested  that  Mr.  Stephens 

15  ask  Mr.  ~  requested  that  SB  A,  and  it  turned  out  to 

16  be  through  Stephens,  requested  Mr.  Eggleston  to 

17  return  the  materials. 

18  Q      Okay.    So  you  saw  the  article  in  The 

19  Washington  Times? 

20  A      Right. 

21  Q      Which  I  guess  was  from  Sunday.   Is  that  the 

22  source  of  that  information  or  — 
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1  A      No,  I  knew  that,  I  knew  those  purported 

2  facts  or  that  chronology  before  the  article  appeared 

3  in  The  Washington  Times,  which  I  believe  was  Monday 

4  of  this  week. 

5  Q      Now,  so  did  you  ever  discuss  with 

6  Mr.  Spotila,  generally  speaking,  the  submission  of 

7  documents  to  the  White  House  or  Congress? 

8  A      Well,  in  general,  1  would  have  briefed 

9  Mr.  Spotila  on  procedures  for  transmittal  of 

10  documents,  when  requested,  in  our  general  counsel's 

1 1  office's  involvement  in  those  procedures,  not  with 

12  respect  to  these  particular  documents  however,  that  I 

13  can  recall  at  all. 

14  Q      Let  me  ask  you  this  ~ 

15  A      Prior  to  the  submission  of  the  documents  to 

16  Mr.  Eggleston. 

17  Q      Okay.    Let  me  just  set  aside  any  specific 

18  conversation  with  respect  to  Mr.  Spotila  about  these 

19  documents  prior  to  the  time  that  they  were  sent 

20  because  you  made  it  clear  that  you  don't  recall 

21  anything  like  that.    Is  that  fair  to  say? 

22  A      Yes. 
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1  Q      Okay.    When  Mr.  Spotila  came  to  the  SBA, 

2  was  there  any  type  of  orientation  for  him? 

3  A      Oh  sure,  we  would  have  gone  over  everything 

4  that  the  office  does,  he's  the  general  counsel,  after 

5  all.   He's  the  head  of  the  office.   I  had  numerous 

6  conversations  with  him  on  various  facets  of  our 

7  responsibilities  and  on  a  daily  basis  would  have 

8  conversations  with  him  on  particular  things  which 

9  came  to  his  attention  which  he  didn't  understand, 

10  which  I  might  understand,  regardless  of  program.   And 

1 1  I  would  either  answer  them  or  steer  him  to  the  person 

12  who  could  answer  them  for  him  in  our  office  or 

13  elsewhere  within  the  agency. 

14  That's  my  job  to  do  that  for  any  new 

15  general  counsel  and  I  think  I've  served  under  nine 

16  general  counsels  since  I've  been  deputy  general 

17  counsel.   So  it's  not  uncommon  at  all  to  have  general 

18  conversations  on  subject  matter. 

19  Q      Do  you  recall  giving  him  any  guidance, 

20  again,  not  with  respect  to  this  particular  group  of 

21  documents  but  generally  speaking,  with  respect  to  the 

22  propriety  or  process  for  providing  documents  to 
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Congress  or  the  White  House  during  that  first 
two-month  period? 

A      It's  hard  for  me  to  recall  a  specific 
conversation,  but  it's  not  unlikely  that  we  generally 
discussed  it,  especially  in  view  of  the  fact  that  we 
were  sending  the  report  to  Congressman  LaFalce  which 
we  had  already  sent  to  Congressman  LaFalce  when  the 
Eggleston  request  came  in.    There  is,  as  you  can  see, 
there  is  a  general  counsel  office  involvement  in 
these  things  regardless  of  the  requester  and  in  this 
particular  case,  we  were  preparing  the  report  or 
intimately  involved  in  preparing  the  report. 

The  program  people  were  also  somewhat 
involved  but  Mark  Stephens  was  the  person  who 
actually  compiled  the  exhibits  and  numbered  them,  for 
example.   So  it's  quite  possible  that  we  had  a 
general  conversation  about  the  LaFalce  report, 
inquiries  from  other  federal  agencies,  inquiries  from 
the  White  House  in  general.   I  do  not  recall  any 
specific,  as  I  said,  conversation  with  respect  to  the 
particular  Eggleston  request,  however. 

Q      Now,  is  it  fair  to  say  that  Mr.  Spotila  was 
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1  essentially  new  to  the  job  as  general  counsel  at  the 

2  time  of  this  document  transfer  to  the  White  House? 

3  A      Yes. 

4  Q      And  is  it  fair  to  say  that  he  was  not 

5  intimately  familiar  with  the  contents  of  the 

6  documents  that  were  provided  to  the  White  House? 

7  A      Yes. 

8  Q      And  do  you  know  if  he  had  a  clear 

9  understanding  at  the  time  the  documents  were  sent  of 

10  how  these  documents  might  connect  to  Hale's 

11  allegations  against  Mr.  Clinton? 

12  A      It's  very  hard  for  me  to  say  what 

13  understanding  he  might  have  had.   He  was  two  months 

14  on  the  job.    He  had  not  had  the  experience  of 

15  developing  the  case  that  1  had.   I  had  been  the 

16  acting  general  counsel  when  the  Hale  matter  arose  and 

17  as  it  proceeded  through  the  course  of  that  summer. 

18  So  I  was  much  more  familiar  with  it  than  he  was  in 

19  that  regard,  as  a  qualitative  judgment  as  to  whether 

20  he  would  have  related  the  documents  which  were 

21  requested  to  being  sensitive  or  not  sensitive 

22  vis-a-vis  the  Hale  matter  and  the  allegations,  I 
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1  think  was  your  question,  which  were  being  made. 

2  He  satisfied  himself  on  conversations  with 

3  Mr.  Stephens  that  it  was  not,  they  were  not 

4  extraordinary  materials  which  could  not  be  disclosed 

5  and  that  they  were  not  sensitive  with  regard  to 

6  impeding  our  ability  to  pursue  the  receivership  or 

7  impeding  what  Mr.  Stephens  knew  of  the  investigations 

8  which  were  on  going. 

9  Q      Would  it  also  be  fair  to  say  that 

10  Mr.  Spotila  was  primarily  a  civil  attorney  in  his 

1 1  previous  incarnation? 

12  A      1  believe  that's  correct.   I  believe  that's 

13  correct. 

14  Q      And  that  may  be  he  didn't  have  a  full  grasp 

15  of  the  nuances  of  criminal  investigations? 

16  A      That's  possible.    1  believe  that's  probably 

17  correct.   He  did  not  have  the  experience  in  the  job 

18  as  general  counsel  at  that  point  which  would  give  him 

19  insight  that  perhaps  1  had  into  sensitivity  or  of 

20  material  relative  to  a  particular  case,  but  he 

21  satisfied  himself  and  correctly  so,  that  it  was  not 

22  impermissible  to  make  that  material  available  and  the 
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1  material  was  made  available. 

2  Q      Now,  you  were  interviewed  by  the  Department 

3  of  Justice  and  the  FBI,  I  believe  you  said  on 

4  November  24th,  199 -- 

5  A      It  wasn't  an  interview  so  much  as  it  was  a 

6  general  conversation  just  to  put  it  in  context  and  I 

7  don't  want  to  make  a  long  answer  out  of  this  but  I 

8  think  it's  important.    We  were  scheduled  for  a  visit 

9  by  Mr.  Mackay  who  had  been  appointed  very  recently  to 

10  pursue  the  "Whitewater  matter"  for  background 

1 1  information.   And  Mark  Stephens  had  scheduled  a 

12  discussion  with  him  for  that  date  and  at  that  time  in 

13  our  offices  to  review  the  program  and  to  review 

14  documents  that  related  to  Capital  Management,  so  that 

15  Mr.  Mackay  could  judge  whether  any  of  that 

16  information  was  going  to  be  useftil  to  him  in  pursuing 

17  his  responsibilities.   I  was  not  supposed  to  be  in 

18  that  meeting,  per  se.   I  was  available  as  a 

19  background  source  if  they  needed  me  but  it  was  mainly 

20  something  that  Mark  Stephens  had  set  up  with 

21  Mr.  Mackay. 

22 My  understanding  is  that  when  Mr.  Mackay 
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1  arrived,  he  was  more  interested  in  knowing  about  the 

2  transmission  of  the  documents  to  start  with  than 

3  pursuing  --  than  proceeding  with  what  had  originally 

4  been  scheduled  in  terms  of  background  information  and 

5  at  that  point,  Mark  Stephens  came  into  my  office  and 

6  asked  me  to  step  into  the  conference  room  and  I  did 

7  and  Mr.  Spotila  came  into  the  conference  room.    Keep 

8  in  mind  I'm  the  deputy  general  counsel,  Mr.  Spotila, 

9  and  the  general  counsel,  and  Mark  Stephens  was  our 
subordinate  and  he  thought  this  was  a  matter  of  some 

1 1  sensitivity  based  on  what  Mr.  Mackay  was  asking  him 

12  and  he  wanted  to  make  sure  that  we  knew  of  it  so  we 

13  came  in  at  that  point. 

14  It  wasn't  an  interview  so  much  as  a  general 

15  discussion  of  what  had  taken  place.  My  recollection 

16  is  I  didn't  do  much  talking  in  that  meeting  and  that 

17  Mark  Stephens  and  Mr.  Spotila  did  most  of  the 

1 8  discussing  because  Mr.  Spotila  had  produced  the 

19  documents  for  Mr.  Eggleston  and  Mark  had  been  the  one 

20  who  had  prepared  the  documents,  and  the  questions 

21  focused  on  what  were  the  documents  and  how  were  they 

22  transmitted  and  what  was  the  nature  of  the  inquiry 
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1  that  Mr.  Eggleston  had  made  to  Mr.  Spotila. 

2  Q      So  part  of  this  meeting  then  or  part  of 

3  Mr.  Macicay's  inquiry  was  the  content  of  the 

4  documents,  what  documents  were  sent  to  the  White 

5  House  and  what  information  they  may  have 

6  contained? 

7  A      That's  correct,  and,  again,  without  a 

8  transcript  of  the  meeting  or  a  memorandum  of  the 

9  meeting,  I  don't  know  whether  you  have  one  or  not, 

10  it's  hard  for  me  to  remember,  but  I  do  recall  he  was 

1 1  interested  in  knowing  was  this  clearly  material  which 

12  was  of  a  nature  which  should  be  kept  from  third 

13  parties  and  we  said  it  was  not  sensitive  material. 

14  It  was  information  that  had  already  been  provided  to 

1 5  Chairman  LaFalce  and,  in  fact,  some  of  the 

16  information,  not  in  the  form  of  a  report,  but  some  of 

17  the  contents  of  some  of  the  exhibits  had  already  been 

18  made  available  to  media  inquiries  and  requests  and  we 

19  spoke  to  him  about  that. 

20  I  should  go  back.   Part  of  the  reason  that 

21  Mr.  Stephens  sensed  that  Mr.  Spotila  and  I  should  be 

22  in  the  meeting  was  Mr.  Mackay  brought  an  FBI  agent 
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1  with  him,  Agent  Gillis  and  so  we  responded  to 

2  Mr.  Mackay' s  inquiries  at  that  point  and  said  it  was 

3  produced  in  the  normal  fashion  and,  in  fact,  under 

4  our  procedures,  another  agency  of  government,  and  the 

5  White  House  is  another  agency  of  government  for  that 

6  purpose,  could  ask  for  information  of  this  nature 

7  from  the  agency. 

8  The  agency  would  make  a  determination  as  to 

9  how  it  should  be  produced  and  produce  it  upon  a 

1 0  reasonable  request  and  my  understanding  ~  an 

1 1  appropriate  request  and  my  understanding  in  this  case 

12  was  that  the  request  was  for  purposes  of  responding 

13  to  press  inquiries  on  the  fact  that  we  had  made  a 

14  report  known  to  or  made  a  report  available  to 

15  Congressman  LaFalce,  and  that  the  White  House 

16  representatives  had  seen  an  article  in  the  paper 

17  which  so  stated  and  so. 

18  And  so  they  wanted  to  know,  to  be  prepared 

19  to  respond  to  press  inquiries  and  that  is  something 

20  which  was  deemed  by  Mr.  Spotila  under  our  procedures 

21  to  be  a  legitimate  request  and  so  he  produced  the 

22  documents  in  that  context  and  that's  what  we 
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1  discussed  with  Mr.  Mackay  that  day. 

2  Q      So  I  take  it,  then,  recognizing  this  was 

3  almost  two  years  ago  to  the  day,  so  you  know  your 

4  memory  is  not  going  to  be  perfect  obviously  but 

5  generally  speaking,  is  it  fair  to  say  that  your  sense 

6  was  that  at  the  time  of  this  meeting,  Mr.  Mackay  did 

7  not  know  what  was  in  the  documents  that  had  been 

8  given  to  the  White  House? 

9  A      Yes. 

10  Q      So  at  the  time  that  Mr.  Stephens  was  asked 

1 1  to  retrieve  the  documents,  there  would  not  have  been 

12  a  knowledge  on  the  part  of  the  Justice  Department 

13  apparently  as  to  what  the  contents  of  those  documents 

14  were? 

15  A      1  believe  that's  correct. 

16  Q      Is  it  fair  to  say  that  they  were  mostly 

17  concerned  with  the  appearance  of  providing  documents 

18  to  the  White  House? 

19  A      I'm  not  sure  what  their  concern  was.   It 

20  was  never  related  directly  to  me.   I  believe  that 

21  might  have  been  of  concern.   Subsequent  to  that  time, 

22  Mr.  Stephens  mentioned  to  me  that  Mr.  Carver 
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1  mentioned  the  fact  that  there  was  a  confidential 

2  statement  placed  on  the  report  and  therefore  should 

3  be  confidential,  and  that  that  might  have  been  the 

4  reason  why  he  requested  that  they  be  retrieved  from 

5  the  White  House. 

6  The  fact  of  the  matter  is  that  that 

7  confidential  statement  is  a  routine  statement  which 

8  was  placed  on  similar  reports  and  does  not  mean  that 

9  the  same  report  could  not  be  disseminated  to  a  proper 

10  appropriate  requester,  but  I  don't  know  what  was  the 

1 1  reason  for  requesting  us  to  get  the  documents  back, 

12  if  you  will. 

1 3  (Discussion  of  the  record.) 

14  BY  MR.  IVEY: 

1 5  Q      Now,  you  testified  earlier  that  you  would 

16  like  to  think  that  you  would  have  raised  concerns 

17  about  the  appearances  of  this  document  transfer  to 

1 8  the  White  House.   Is  it  fair  to  say  that,  you  know, 

19  without  the  benefit  of  hindsight,  that  this  might  not 

20  have  been  an  issue  that  jumped  out  at  a  relatively 

21  new  general  counsel  who  was  simply  making  an  attempt 

22  to  meet  a  request  by  the  White  House  to  receive  the 
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1  same  documents  that  had  been  provided  to  Congress? 

2  A      Yes. 

3  Q      Would  it  also  be  fair  to  say  that  despite 

4  the  appearances  issue,  that  the  documents  that  were 

5  provided  to  the  White  House  did  not  contain  sensitive 

6  information? 

7  A      I  think  Mr.  Spotila  satisfied  himself  to 

8  that  fact  in  a  conversation  with  Mr.  Stephens  before 

9  he  transmitted.   He  did  do  that;  I  know  he  said  to 

1 0  me  that  he  did  and  Mr.  Stephens  said  to  me  that  he 

1 1  did. 

12  Q      And  in  a  review  that  you  conducted 

13  subsequently,  you  satisfied  yourself  that  there  were 

14  no  violations  of  the  Privacy  Act? 

15  A      Yes,  I  would  agree  to  that. 

16  Q      And  were  there  any  consequences  with 

17  respect  to  the  way  you  handled  the  CMS  case  to  the 

18  White  House  having  received  these  documents,  in  other 

1 9  words,  after  the  White  House  got  these  documents, 

20  were  there  any  calls  from  the  White  House  to  you  or 

2 1  Mr.  Stephens  or  anyone  at  the  SB  A  to  change  the 

22  course  of  your  activities  or  the  way  you  were 
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1  pursuing  the  CMS  case? 

2  A      None  that  I'm  aware  of  at  all.   Keep  in 

3  mind  we  had  already  placed  Capital  Management  in 

4  liquidation,  receivership.   We  were  proceeding  to 

5  fulfill  our  responsibilities  to  collect  the  money  as 

6  best  we  could  at  that  point  and  we  were  cooperating 

7  with  the  law  enforcement  activities  which  were 

8  pursuing  other  matters  relative  to  Mr.  Hale,  for 

9  example.   He  pled  guilty  subsequent  to  the 

10  indictment. 

1 1  Others  were  indicted  based  on  information 

12  which  we  provided  to  law  enforcement,  partially,  at 

13  least  partially  to  the  law  enforcement  activities. 

1 4  And  so  there  was  no  change  in  the  course  of  what  we 

1 5  were  doing  that  occurred  subsequent  to  this 

16  incident. 

17  Q      Shortly  after  this  incident  took  place, 

18  Mr.  Spotila  recused  himself  from  this  matter? 

19  A      Informally.   He  said  if  he  hadn't  before, 

20  that  this  situation  had  convinced  him  that  we  should 

21  take  every  precaution  not  to  have  him  involved  in 

22  anything  related  to  this  case  in  any  kind  of  a  formal 
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1  sense.   I'm  sure  that  we  mentioned  from  time  to  time 

2  to  him  as  the  general  counsel,  head  of  the  agency, 

3  that  Mark  Stephens  was  going  to  Little  Rock  to 

4  conduct  legal  proceedings  pursuant  to  the 

5  receivership. 

6  So  we  didn't  keep  him  out  of  that  loop  in 

7  terms  of  a  recusal,  but  there  was  no  need  to  do 

8  that.   We  were,  we  pursued  our  responsibilities 

9  subsequent  without  any  involvement  from  him  in  the 
sense  of  giving  direction  to  what  we  were  doing  or 

1 1  having  to  get  his  approval  for  taking  actions  or 

12  having  him  involved  in  any  inquiries  from  the  media 

13  or  from  third  parties  of  any  nature. 

14  So  to  say  that  he's  recused  in  the  formal 

15  sense  of  not  having  any  contact  whatever  with  anybody 

16  who  has  anything  to  do  with  the  case,  1  couldn't  say 

17  that.   In  fairness,  I  couldn't  say  that  because  he 

18  does  know  generally  what  we're  doing.    He's 

19  responsible  for  our  office,  but  he's  not  involving 

20  himself  in  decisionmaking,  hasn't  involved  himself  in 

21  decisionmaking,  oversight  of  strategy,  execution  of 

22  positions  in  this  case  since  that  time. 
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1  Q      In  your  experience,  was  that  consistent 

2  with  the  way  recusals  had  typically  been  handled  at 

3  SBA? 

4  A      Yes,  recusal  ~  I  do  happen  to  be  the 

5  designated  agency  ethics  officer  and  recusals  from 

6  individual  cases,  from  individual  matters  are 

7  generally  because  an  individual  may  have  a  financial 

8  relationship  to  a  matter.   99  percent  of  the 

9  experiences  I've  had,  it's  because  a  person  recuses 

10  himself  or  herself  because  he  or  she  has  an  interest 

1 1  in  the  ~  financial  interest  either  direct  or 

12  indirect  in  a  matter  that  comes  before  the  office 

13  that  that  person  has  responsibility  for  or  a  case 

14  that  that  person  is  responsible  for. 

15  This  is  a  peculiar  situation  for  recusal 

16  from  a  standpoint  of  allegations  having  been  made 

17  against  the  White  House  or  against  the  President  by  a 

18  criminal  defendant  who  happens  to  have  run  an  SBIC 

19  that  we  have  supervisory  responsibility  for  because 

20  it's  the  program  that  we  run.    So  it's  the  height  of 

21  caution  to  recuse  oneself,  to  not  to  give  the 

22  appearance  that  they're  influencing,  because  they're 
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1  political  appointees,  the  execution  of  the  agency's 

2  responsibilities  with  respect  to  this  type  of  case. 

3  I  can  understand  from  the  standpoint  of  not  wanting 

4  to  know  information  so  that  there  would  be  an 

5  appearance  that  the  individual  was  in  a  position  to 

6  pass  information  improperly  to  somebody,  for  example, 

7  but  that  never  took  place  to  my  knowledge  and  never 

8  would  take  place. 

9  So  the  recusals  for  those  reasons  as 

10  opposed  to  the  normal  reason,  which  is  because  there 

11  is  some  sort  of  a  financial  interest  in  the  subject 

12  matter.   And  both  Mr.  Spotila  and  Mr.  Bowles  were 

13  highly  sensitive,  especially  after  Mr.  Spotila, 

14  especially  after  this  incident  occurred,  to  being 

15  disassociated  from  the  case  because  it  had  been 

16  handled  by  career  civil  servants  prior  to  Mr.  Spotila 

1 7  arriving  and  he  wanted  to  make  sure  that  it  continued 

18  to  be  handled  in  the  way  it  was  being  handled  and 

19  without  his  involvement. 

20  Q      So  would  it  be  fair  to  say,  then,  that 

21  Mr.  Bowles's  written  recusal  is  atypical,  sort  of 

22  unusual? 
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1  A      It  was  a  formality  and  1  think  it  arose, 

2  and  you'll  have  to  ask  him  why  he  did  it,  but  1  think 

3  it  arose  because  of  the  intense  publicity  which  was 

4  being  generated  out  of  this  case  relative  to  White 

5  House,  "White  House  connections"  and  his  being  a 

6  presidential  appointee  as  the  head  of  SBA. 

7  Q      Without  going  into  why  he  did  it.    In  this 

8  type  of  case,  political,  high-visibility  cases? 

9  A      Mr.  Abner  didn't  recuse  himself   Again,  to 

10  use  that  example,  didn't  see  a  need  to  recuse  himself 

1 1  nor  would  1  see  the  need  to  recuse  himself  from  the 

12  WEDTECH  case  because  they  don't  become  involved  in 

13  it,  in  a  case  on  a  day-to-day  basis.   Do  they  need  to 

14  know  the  status  of  a  case  in  general?  Yes,  they  need 

15  to  know,  the  administrator  needs  to  know  the  status 

16  of  a  case  in  general  within  his  agency  because  of 

17  press  inquiries  or  inquiries  from  the  oversight 

18  committees,  but  they  generally  don't  become  involved 

19  on  a  day-to-day  basis  in  any  of  these  cases,  and 

20  Mr.  Bowles  didn't  in  this  case  and  Mr.  Abner  didn't 

21  become  involved  in  decisionmaking  in  WEDTECH. 

22  He  was  only  highly  concerned  with  the  media 
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inquiries  about  WEDTECH  and  what  the  image  of  the 

2  agency  would  be  as  portrayed  in  the  media  for  having 

3  been  associated  with  the  WEDTECH  scandal. 

4  Q      You  mentioned  Silverado  as  well.   Were 

5  these  WEDTECH,  Silverado  and  CMS,  I  mean,  were  the 

6  recusals  handled  in  essentially  the  same  way? 

7  A      There  were  no  formal  recusals  by  anybody  in 

8  those  other  two  cases.   This  was  the,  this  is  the 

9  height  of  formality,  the  height  of  caution.   You've 

10  got  a  political  appointee  as  the  general  counsel  in 

1 1  the  time  of  Silverado  or  the  Neil  Bush  case  and  he 

12  didn't  recuse  himself  from  involvement  because  he 

13  happened  to  come  in  with  a  Republican 

14  administration.   He  was  the  general  counsel  of  the 

15  agency,  and  he  did  not  improperly  involve  himself  in 

16  the  case.   In  my  estimation,  he  did  what  was 

17  appropriate  and  normal  and  let  his  staff  do  what  was 

18  appropriate  and  normal  in  pursuit  of  that  case. 

19  Q      You  testified  about  the  importance  of 

20  providing  the  administrator  with  some  degree  of 

21  information  with  respect  to  CMS  so  that  there  would 

22  be  an  ability  to  respond  to  press  inquiries, 


1  potentially  Congressional  inquiries.   Do  you  feel 

2  that  it  would  have  been  appropriate  for  SBA  to 

3  provide  information  to  the  White  House  for  similar 

4  reasons? 

5  A      To  respond  to  press  inquiries,  yes.   That's 

6  part  of  our,  that's  within  our  normal  standard 

7  operating  procedure.   Again,  you  have  to  make  sure  of 

8  both  the  actual  legality  of  whatever  information  is 

9  being  provided  in  any  case  to  any  third  party, 

10  whether  it's  the  White  House  or  whether  it's  the 

1 1  Freedom  of  Information  Act  request  from  a  newspaper, 

12  whether  it's  legally  permissible  to  provide  whatever 

13  it  is  that  they're  asking  for  as  well  as  satisfying 

14  yourself  to  appearances  questions,  I  think,  in  this 

15  particular  case,  and  I've  talked  about  that  in 

16  response  to  the  questions. 

17  I'd  like  to  think  that  I  might  have  given 

1 8  some  advice  with  respect  to  the  appearances  to  the 

19  legality,  I  think  Mr.  Spotila  satisfied  himself  in 

20  that  regard  of  the  provision  of  those  documents  and 

2 1  it  was  appropriate  under  our  normal  procedures. 

22  Q      Well,  even  with  respect  to  appearances,  I 
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1  mean,  is  it  fair  to  say  that  there's  ~  this  isn't 

2  necessarily  a  bright-line  issue  where  it  was  just 

3  outrageous,  but  that  there  were  bounds,  there  were 

4  interests  on  the  other  end  of  the  scale? 

5  A      Yes,  they  had  a  legitimate  concern  about 

6  press  inquiries  because  there  was  at  least  one 

7  newspaper  article  that  I  was  aware  of  that  came  out  I 

8  believe  of  Mr.  LaFalce's  office  saying  that  he  had 

9  requested,  I  believe  it  was  November  12th  in  The 

10  Post,  Washington  Post  that  he  had  requested  the 

1 1  report.   And  I  believe  that's  what  triggered  the 

12  White  House  inquiry  about  the  report  to  Mr.  Spotila. 

13  Actually,  the  inquiry  came  into  the  agency  and  it  was 

14  referred  to  Mr.  Spotila. 

15  Q      What  about  the  other  major  events  with 

16  respect  to  CMS,  there  was  the  receivership  issue  and 

17  the  indictment  of  Mr.  Hale? 

1 8  Do  you  think,  since  those  were  then  also 

19  major  sources  of  media  interest,  that  it  would  have 

20  been  appropriate  for  SBA  to  advise  the  White  House  of 

21  those  matters? 

22 A      That  it  had  taken  place,  that  they  had 
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1  taken  place,  those  were  public  records. 

2  Q      No.   Before  that  they  were  about  to  take 

3  place? 

4  A      I'm  sorry.   Would  you  repeat  the  question? 

5  Q      Let  me  rephrase  it.    The  September  21  memo 

6  to  Mr.  Bowles  contained  some  information  with  respect 

7  to  the  receivership  that  was  already  public 

8  information,  is  that  fair  to  say? 

9  A      Yes. 

10  Q      It  also  contained  some  information  that  was 

1 1  not  public  yet  or  at  least  not  confirmed  publicly 

12  with  respect  to  the  forthcoming  indictment  of 

13  Mr.  Hale.   Is  that  correct? 

14  A      Yes. 

15  Q      Now,  you've  testified  that  it  was  important 

16  for  the  administrator  to  have  some  information  about 

17  the  forthcoming  indictment  because  when  he  did 

18  become  ~  when  he  was  indicted,  you'd  have  press 

19  scrambling  all  over  the  building  trying  to  get  a 

20  microphone  in  his  face  and  get  a  statement  from  him, 

2 1  is  that  fair  to  say? 

22  A      Yes. 
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1  Q      Similarly,  since  at  this  point  there  had 

2  been  some  connections  drawn  to  Mr.  Hale,  by  virtue  of 

3  being  from  Arkansas,  if  nothing  else,  to  the  White 

4  House,  I  think  it  would  also  be  -  well,  let  me  ask, 

5  do  you  think  it  also  would  be  likely  that  the  White 

6  House  would  get  inquiries  about  Mr.  Hale's 

7  indictment? 

8  A      In  that  context,  yes. 

9  Q      Do  you  think  it  would  have  been,  and  I'm 
just  asking  for  your  opinion  on  this,  do  you  think  it 

1 1  would  have  been  appropriate  or  at  least  arguably  so 

12  that  the  White  House  would  seek  that  information  or 

13  obtain  that  information? 

14  MR.  GICALE:    You  know,  I'm  going  to  object 

15  to  his  giving,  rendering  conclusions  as  to  whether 

16  the  White  House,  it  would  be  appropriate  for  the 

17  White  House  to  do  that.    If  you  want  to  ask  him  about 

18  whether  he  thinks  it's  appropriate  for  his  agency  to 

19  give  it  to  them. 

20  BY  MR.  IVEY: 

21  Q      That's  a  better  way  to  phrase  the 

22  question.   Do  you  think  it  would  have  been 


10 
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1  appropriate  for  the  SBA  to  provide  that  information 

2  to  the  White  House? 

3  A      We  would  not  have  been  in  a  position  to 

4  provide  that  information  at  that  time  because  the 

5  indictment,  once  again,  was  the  process  of  the 

6  criminal  ~  it  was  a  product  of  the  criminal 

7  process.   We  knew  of  it  because  of  our  tangential 
involvement  with  Capital  Management.   So  it's  hard 
for  me  to,  it's  not  SBA  material  in  that  sense.   It's 
not,  I  do  not  believe  it  was  inappropriate  to  advise 
the  administrator  of  the  agency  with  what  might 
happen  related  to  an  SBA  related  case.  But  it  would 
not  have  been  the  normal  chain  of  inquiry  to  inquire 
of  SBA  about  the  indictment  by  the  White  House. 

Q      Because  it's  not  in  your  whole  ~ 

A      It  was  totally  in  the  control  of  the 
Justice  Department.   We  knew  about  it  because  of  our 
tangential  involvement  with  the  Justice  Department, 
with  the  U.S.  Attorney  in  Little  Rock.   We  were 
working  in  conjunction  with  them.   It  was  an 
SBA-related  matter,  but  it  was  their  matter.    So  it's 
unlikely  that  that  would  arise  under  those 
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1  circumstances. 

2  Q      So  it  would  be  similar  to  the  media 

3  inquiries  that  you  handled? 

4  A      Yes,  and  you  have  to  draw  that  distinction 

5  for  people  to  really  understand  it.    That's  not  our 

6  responsibility.   That's  not  our  ballgame  and  the 

7  material  that  supported  that  indictment  might  have 

8  come  partially  from  SBA  material  and  it  might  not. 

9  Most  of  the  material,  my  understanding  is 

10  that  that  indictment  was  developed  out  of  an 

1 1  investigation  of  third  parties  and  Hale's  name  came 

12  up.   Appropriate  sources  pursued  the  information  to 

13  its  conclusion  and  it  resulted  in  an  indictment  for 

14  having  violated  Small  Business  Investment  Act.   But 

1 5  we  did  not  have  that,  we  were  not  the  generators  of 

16  most  of  that  information  so  we  didn't  have  the 

1 7  ability  to  transmit  it  and  it  probably  wouldn't  have 

18  come  up  that  way. 

19  MR.  IVEY:    I  think  I  may  be  done  here.   I 

20  just  need  a  minute  more  to  review  my  notes. 

21  (Pause.) 

22 That's  all  for  me  at  this  time. 

166 

1  MR.  GICALE:    I  have  nothing  further. 

2  (Whereupon,  at  1:47  p.m.,  the  deposition 

3  was  concluded.) 
4 

5  

6  MARTIN  D.  TECKLER 
7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  HOTARY  PUBLIC  &  REPORTER    167 


I,  PATRICIA  A.  ZUBER,  the  officer  before  whom  the 
foregcing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taker,  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neitter  counsel  for,  related  to,  nor  employed  by  any  of  the 
partie-s  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
actior. . 


Notary  Public  in  and"'  '' 
District  of  Colui 


My  Ccmission  Expires  FEBRUARY  14,  2000 
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SSNATK  SPECIAL  COMMITTEE  TO  INVESTtlSATE 
WHITEWATER  DEVELOPMENT  CORPORATION  AND  RELATEDv MATTERS 


IN  PREPARATION  FOR  THE  DEPOSITION  OF 


.  WAYNE  POREN         ^ 

3RMKR  SEA  ASSOCIATE  ADMINISTRATOR^^POR  INVESTMENT 

TO  BE  HELD  ON  OCTOBER  26,  1995 
AT  ROOM  534  DIRXSEN  SOB 


DEPOSITION 
^JXHIBIT 
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October  24 


call 


Sincerely, 


Wayne 


encQ. 
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SUMMARY 


Capital  M^j^agement  was  licensed  in  197B\^^as  a  Specialized 
Small  Business  Investment  Company  (SSBIC)  witn"^00,000  private 
capital .  ^SbBICs  may  only  provide  financial  assistance  to  small 
business/doncerns  owned  bypersons  who  are  socially  or^economically 
disadv^taged .  These--bTXSinesses  are  to~~be--4ndependentlV  owned  and 
managed  and  the  £trtids  are  to  be  used  for  the  s^TiAQd  financisng  of  the 
small/ bus ines^s^nd  its  growth,  modernization  or  escpansionN 


From/1978  to  1991,  Capital  Management  increased\its  p^rivate 
ca^/ital  ,to  $1.5  million  and  obtained  $3.4  million  ins.  f in^^ncial 
assistance  (leverage)  from  SEA.  During  this  .periodV  Capital 
Mahageixient  supposedly  made  79  financings  to  eligible  smallXbusiness 
cc/ncerps  totaling  $9.8  million.  Most  of  these  financij^gs  |were 
pzob^ 

David  Hale  claimed  that  Capital  Management  I  had 
million  in  donated  assets  and  then  he  w^nt^  $6 
everage  based  on  this  capital  increase. 

ate  Administrator  for  Investment  (head  ofi'  the  SBIC 

■ied  to  give  Capital  Management  every  consid^Tation 

ame  time  required  the  licensee  to  comply/with  program 

On  May  5,  1993,  it  became  apparent  "po  me  that  David 

empting  to  defraud  SBA;  therefoj;eT  I  referr^  the 

SEA  Inspector  General  to  det^^rrtTine  the  source  of  the 

and  to  assure  that  these  assicf;  woro  uncncun^igrod  or 


This  matter  was  referred  on  to  the  Justice  Department  and  the 
FBIl  Agent  assigned  to  the  case  disclosed  to  pti*-..,§taf  f  that  Capital 
Man^gehient '  s  1988  capital  increase  was  bogus  .^~-~5!hi"s'~''Bj:^nsaction  was 
thej  basibs^or  David  Hale's  1993  indictment  and  S^7k<s  taxing  Capital 
ManiagementNLnto  receivership  in  September  1993.  As^^resbslt  of  the 
Whitewater  hiring  in  the  House,  it  became  apparent  \hat  \he  1986 
capital  incxea^  was  also  bogus. 


and 
and 


Also  enclosed  is  aXchrbnology  of  certain  events  )zogether/ with 
supiporting  documents.  Th^e  ctecuments  were  provid^^  to  the /House 
Banking   and   Financial    Servix;es   Cortavij^^tee 


Encl(j)sed  rs  a^tirief  profile  relating  to  the  capital  xnci 
leverage  as  wiall^ks  Mr.  Hale's  attempt  to  cover  up  Ipogus 
investtments  by^^cn^ging  assets  . 
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CAPITAL  MANAGEMENT  PROFILE 


DATE  LICENSED 


OFFICERS, 


Mascers 
Marketing  which  was  owned  by  Susan  McDougal ,  wife 
'of  Jim  McDougal. 
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NOTE:  Neither  of  these  loans  were  repaid.  Mr.  Hale 
exchanged  the^jyijactora — Marljeting  asset  for  a  note  from 
Cole  M^sertfy  (see  below)T""~  Kj:.^^^  Cole  told  the  SBA 
examiners  that  he  needed  to  do  the>x^hange  to  "clean  up 
his  books" . 


NOTE:  In  1992when  I  became  aware  that  Hale\was  swapping 
assets  (pxie—portf  olio  securTry'~-fj3r  another)  \l  directed 
him  iiKwriting  to  cease  the  practic 

ephen  Smith  loan:  On  2/21/86,  Mr.  Srnxth  received  a 
$65,000  loan  from  Capital  Management  to  prbvide  working 
capital  for  his  communication  company.  He  actuall\y  used 
the  funds  to  pay  off  a  mortgage  on  a  property  owned  by 
Kings  River  Land  which  was  a  partnership  composed  \of : 

Stephen  Smith, 

Austin  Smith  (Stephen's  Father), 

James  McDougal ,  and 

Jim  Guy  Tucker. 


Special 


Bogus  $800,000  transactions: 

11/04/88,   a   Louisiana   stocktwrdker   fraudulently 
transferred  $800,000  from  a  cliietTt^s  account  to  Capital 
gement : 


It  is  noted  that  Stephen  Smith  had  been 
Assistant  to  Governor  Clinton. 


$400,000  went  into  a  savings  account  and 
represented  as  a  capital  increase.  Mr.  Hale 
represented  that  these  fund^  w«j:e  the  proceeds  of 
the  sale  of  his  wife's  smair~-«Qmme^^al  center. 

hecks  to 


41-381  97-38 
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o    Funds  were  returned  to  the  brokerage  account  in  November 
1988  throughjLhrfgH  Uuyu^  -accgunts  as  follows: 


AMOUNT 


-McXnt 


Auc 
Lame,  Inc. 
River  Vail 

&  Supply 


loan/equity  posi 
ere  exchanged  for 
ties  at  questionabl 


represented 

Capital  Management 
donated  valued  at  $1 


e  of  medica 
f  National 


donated  by  Concorde'  IiiLexudLlOi'icil ,  Ltd.,  an 
off-shore  private  investment  company  in  the  Grand  Cayman 
Islands . 


on  1988  bogus  capital  increase, 
on  1992  bogus  capital  increase, 
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EXCHANGED  PORTFOLIO  SECURITIES: 

A.    On  2/15/-&^r''che  following  secur 
^TRANSFERRED 


s  were  exchanged: 
REckiyED 


n.  nnn, 


$420, 000 


B./     On   4/12/91,    the   following   securities   were   ext^hang^d: 
TRANSFERRED  RECBIA/ED 


asters   Marketing        $380,622        Cole   Masonry 
Insurance   Econ.  23 , 301 


total  $403,923  total  $4(?0,0/00 
On  4/15/91,  the  following  securities  were  excjdang^d: 
TRANSFERRED RECEIVED/ 


J.    Liquidators      $389,776  Converging   Systems    $4^0,000 

Ri\er\valley                      248,413  Cyberspape-^rp .           3513^00 

Lam^rHc.                            300,000  Patie^ntCommo .    Inc.    250/pOO 
Arkanb^5^Comm.    Real.      58.425 

total                               $938,189  total                        $1,000,000 

vC.         On   6/1/92,    the    following  securiti^g"5~~w^e   exchanged; 

TRANSFERRED  REC^VED 

$2>514,  000 


FSA   Fin.    Serv. 


$420, 000 
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LP-ITAL   MAMAC 
CHRONOLOGY   OF 


1KNT 


Qi3ll>Ql3'y^  David  Hale  notified  SBA  that  Ca^~ktal  Management's 
private  capital  was  increased  by  $ x^.  8  million  by 
donated  assei^ 

pital  Management  submit ted^'^n-^pplicat^pn  for  $6 
million  of  leverage  m  the  form  ors?referr\d  stock 

Certified  letter  to  David  Hale  from  Phyllis\Dawson 
returning  the  licensee's  application  for^  $6  Million 
of  leverage  in  the  form  of  preferred  stock. 

Requested  information  on  donated  assets  Which 
formed  the  basis  for  the  $13.8  million!  capital 
increase : 


MILLION 


B. 


Pool  certificate  of  medical  reeeivajD^es 
National  Building  Supply  un/est^icted, 
registered  common  stock 

TOTAL 


OGC  opinion  on  Capitali^-ffCion  i  Borrowings  of 
SBICs:  Inclusion  of  Dortatod — Assets — in  Pfivate 
Capital  for  Leverage  Purposes. 

OGC  concluded  that  donated  assets  are  not  to  be 
included  in  regulatory  ca^lrtaJ,^  until  they  are 
converted  to  cash. 


Caoital 


Certified   letter   to   Thomas 
Management,  from  Marvin  Klapp: 

Conditional  approval  of  the  $13.8  million 
capital  increase  but  excluding  t^e  increase 
:om  Regulatory  Capital  until 

Cc^ 


rovSivOf   exchange   of 
asseiss  recTBiyed  being  conve 
120   da 


for 

gible 


Notice  that  the  $1.4  million  application  for 
funding  was  being  processed 
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12/09/92 


Q2/-L9/ 


Mr.  Hale  was  notified  that  approval  of  leverage 

nt  regulatory  compliance 


wouldjae-sncyect  to  a 
oJ--<^ital  Management 


Meeting  in  AA/I's  office  with  DavidN^iale  concerning 
the  capital  increase  and  leverage  apfxUcation. 


Examination  report  on  capica<Managemei\t  issued, 
egarding  the  source  of  the  co^K.ributed\non-cash 
assets, 


Central  Arkansas  Community  \Devel\ppment 
Corporation  Development  Company  (iSLPVCDQ)  was 
the  source  of  the  contributedX  aasets: 
National  Building  Supply  (NBS)  stoc)<  an^  the 
Medical  Receivable  pool  certificate. 

A  September  30,  1992,  letter  to  CA(pc  I  f  rom 
First  Dominion  Financial  Group,  the  dustbdian 
holding  the  pool  certificate,  stated/the/  pool 
rertif icate  had  been  delivered  by/  Codcorde 
International,  Ltd.  (Concorde)  whicj/ allegedly 
was  an  off-shore  private  investi^nt  (/ompany 
domiciled  in  the  Grand  Cayman  rs>4nds 

Concorde  probably  was  the^x5urce  of  \;he  NBS 
stock. 

Thom  Anderson,  president  of  CACDC,  rerused  to 
provide  any  information  concerning  the  source 
of  contributed  assets  included  whether 
Concorde  was  the  source^ 

Report 
nation 


acknowledgini_ 
letter  regarding 
19,  1993  letters 


SBA' 


faxedi 
1993, 
April 
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Among  other  things,  this  letter  notifies  Mr.  Hale 
that^ — intoriuaLion — -fought  regarding  donated 
a^^€€s  has  not  been  providea>^^eref ore,  the  matter 
as  been  referred  to  the  Insp^tor  General  for 
investigation. 


•Jeseph — N€ 


mg   to   his 
xpressing  shock  regarding  the 


from  David  fiale  (faxed) 

May  "^5>.^  1993,   Petter   and 

erral  tO\  the  OIG. 


06/14/ 


Erskine  Bowles'  confirmation  hearing  bef6,re  the 
Senate  Small  Business  Administration  o^curre^d  this 
date. 

Memo  to  Wayne  Foren  from  Claude  Cooper  conV:ern\ing  a 
phone  call  from  David  Hale  on  5/13  regardimg  a 
possible  meeting  with  Governor  Tucke^r  qn  a 
Community  Bank  Concept. 

Briefing  outline  provided  to  Erskine  Bowl/es 
update  on  the  status  of  Capital  Management 

Notified  Mr.  Bowles  that  Capital  /manafgement 
defaulted  on  Debentures  and  that  SBA  was  proceeding 
to  liquidation.  Capital  Management  cured  the 
default  and  we  didn't  transf  er^^Clie  licessee  to 
liquidation. 


Memo  to  Charles  Me2g'=?r  anO  pnyliis  Dawson  from 
Joseph  Newell  regarding  a  phone  call  Mr.  Newell 


received   from   FBI   Special 
concerning  Capital  Management__ 
was  working  with  the  US 
Capital   Management   and   he 
information. 


Agent   David   Reign 
He  stated  that  he 
ley'  s  office  on 
ist>e.d  specified 


7/20/ 


8/04/93 


Undat  2d 


FBI  obtained  a  warrant  to  seize  Capital  Management 
;:^cords .  Vince  Foster  found  dead  in  park.  (Capital 
.  Mariagement '  s  Records  were  seized  on  nej^t  day\ 


Me>RO  tf^Acting  ADA/FIP  from  DAA/I  notif/ying  hfer  of 
fraud,  against  SBA  by  capital  manageme/it  bas^d  on 
informariob\  provided  by  US  Attorney^' 
Eastern  SLi St ri>ct  of  Arkansas, 


offic 


of 


Memo  to  ID  cbH3rnittee"~f^:om__DAAilX-«6'tifying  them  of  a 
meeting  to  be  rield  on  August  16,  1993  to  yconsider 
transferring  Caprg.al  Management  to  Liquidstion . 

Briefing  memo  to  Adminors-frial^jr— Bowles  from  Wayne 
Foren  on  developments  leading  to  possible  criminal 
indictment  of  David  Hale . 
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09/15/93   SBA  appointed  receiver  of  Capital  Management.  This 
was  dgne-vnXh   Uavid  HWrS.:^  agreement 


P.   09/21/j 


1/22/93. 


Memo  to  Administrator  Bowles  provieHng  him  a  status 
reoort  on  Capital  Management  and  notitving  him  that 
David  HaJ,a-waa  expcct&d^^o_he  indicted\n  September 
21^<Trl2^ 


Bowles 
rator  for 


Wayne  Foren  was  reassigned  by  Admitv^strato 
from  the  position  of  Associate  Admir^istrj 
Investment  to  the  position  of  Special  >ssist!^ant  to 
the  Deputy  Administrator. 
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Lcense  No:  06/06-5:0' 


certified  Mail  -  Return  Receipt  Requested 

OCT  2  3  1992 

Mr      David   Hale    /" 
capital   Manag^ent   Services, 
1910  North  Grant,    s^-",;°° 
Little   Rocit,    Arlcansas   7^.qj_ 

Dear  Mr/ Hale: 

Enclo^  Ple«e  nna  your  pre.e..ed  stoc^^appU^^^^  ^fl 

T^r^^^   ^orsrooo,000   Of   additional    leverage.    \ 

r..  ,(ice/see.s  =o»P---"  ^   -^a"d^°lu^ct=r^"o^f  "n^r^^^.V/    Tor 
ShoBt     Ffrm    468     should    P^°^^='«„^^_<5/^h     contribution     of     medica.1  //,^ 
donated!  «Pital     which     is     a     ^^^^   I  ^^^^^^   Building.  ,  Since  ^ 

■  .i>-^account4    receivable  />"d^^y^^  exchange  for  the"  contrioutron;.    tais^—     ^ 
/     SIpT^TTsfock  was  not  issued  ^"  ^^"^"^      other   on   Page   6C.    Aft   %uo^££ 
deduVti<V   Should   be   s*^"-"  <="    ^^^^^^  ,^o^' cSK^  the    amount    at    cash^r-^ 
tiine\as\the    *"«".  f""rrt  of  re^latory  capital.   Please  refer 
receiVedW  'l^^^^f^^^the   Sufat\o^s,    'nVl---   -   — -  ^    ^^^'^^ 

ejqjlanatt^oris 


Please  prViXdetails  to  SBA  -^^t,%^ale%^Li!^SiSi^-- 
letter  as  ^^  '""  ucensee  now''  ,^nc.l  uded-In^ild^IH-iu^Tl^s , 
other  assets N^  ^'^^  „/  the  donor  the  nature  of  the  donor's 
including  the  name  of  ^^'^^ ^jT "Yj^ship  if  any  between  the  donor 
business,  the  nature  of  ^^^, ^^^^^^°"^"f^any  thftdonor  received  m 
and  th^  licensee,  "^^^^  =°"=^t„d  \° ^es  of  an^>rUspondence  or 
exchanXc°^  ^^«  ='°th.  licensee  and  the  do^^o^!c=^ning  the 
agreenentK^between     the     licensee 

transaction. 


Please  contai 


Sincerely, 


,er  Peterson  at  202-205-7594  with  any  q^lest\ons 


l£i«r.ed;  b-.7lli 


u,     r 

Phyllis    E.    Dawson 
Chief  i    Area  'll 
Office   of    Investment 


Enclosure       ,  ,„/.,t- 

Ol:    PtTn«OM/ko/21/92:FlNAI.:MJG:  10/27/ 

cc:    AHE*    II 
It 
IHV.    ^&>-5cl 

CONTROL    #     107^-047 
CODE    NO.     C-3 
3:cMSPro.wp 
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U.S.  SMALL  BUSINESS  ADMINISTRATION 
Wasmincton,  D.C.    20416 


27,    1977);    Log    54  J  ;     (May    If^^^^^^^    ;  J/^;;^  _  ^    ^^^    6295^iiie^0 , 


7203 


does 

arbi 


(Aug.     3X.1991) 

The  meindxant 
not  convins^ 
rary,    papric 


submitted  by  Ms.    Byrnes,    Licensee;  ^coun^el. 
toat  tiie   foregoing    line  of   decisions    is 


and   incons 


S3A   ;.s   therefore   obi^a 
extent  that   S3A   is   saXis^-  , 
in  t$e  recipient  Licenses 
purpi^ses . 


to    inc 


from 


as 

private 


istent  with  the  Act 
lude  donated   assets,    tij 
to   their  value   ajid/or 
Capital    for   lever a^ 


..-iii  wSlus".         While   SBA  has    issued   regulations 
rJ?rt^S^t   funds  may  be    included    in   a  Licensee's 
pf.i^t^^tal      SBA   hL    not,    in   the   body   of    the 
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jf  wh 


fund; 


Pegulations,  addressgH  tho  quoi 
assets  may  be  J-RcTuded  in  a  Li( 
surplus. " 

What  m^  be  included  in  "paid- 
in  Appendix  II,  Account_^Q.  4? 
otii<«:  things,  "thcr-amount  of  surp 
from.  .  .  .  (5),,^€nations  or  gifts 
irried  ^Swiot  in  excess  of  fair 

copy^of  our  response  to  Dover 

If  y  understand  Ms.  Byrnes'  pos 
age  of  Account  No.  4  20  more 
than  does  SBA ' s  past  interpretat 
Lged/to  conclude  either  that  Congr 
nize  donated  assets  as  part  o 
^rag^  purposes,  or  that  SBA  intended 
that  anything  included  under 
ed  as  a  part  of  a  Licensee ' s 
conclude  also  that  Congres 
fincA  scenario  as  well: 


(1\  A \pur chases  1,000,000  shares 
Licensee  X,  representing  100  per 
authcjrizVd  stoc.'c. 

(2)  A  paVs/$l, 000, 000  in  cash  fc 
point,  the  Licensee's  paid-in  capital  is  $1,000,000  and 
paid-in  surplus  is  zero.   The  Licensee's  leverage  base 

$1,000,000. 

(3)  X.d°"^t2s   999,999    shares   to   the   Licen's^ 
the  hoaxer  of  the   only  outstanding  share,    A  si 

00   perc^t   of   the   Licensee's    stock.      A   also   doria 
some   p<$^e\cha.nqe ,    in   the   amount   of    $1.      Now  the' 
LicensdfeNms\a   paid-in   surplus   of    $1,000,000.      Has' 
Licensee  '  sN.ev^age   base   doubled? 


loqri 


The 
answer,    sine); 
compahy   of 
fair  InarJcet 


ic   of   Mss    B^^es '  s   position   would   compel   a 
Account^i(o.  >12  0    also   covers    "donations   to 
its    issued  capitaS^tock  carried   as   treasury  stock 
value   or  par   v^lue> 


Ms.    Byrnes   also  argues   that   SBA' s'~~de#iai^icTfof    "Private 
Capital",    as:   set   forth   in   §107.3>s^oes   not  preclude  the 
recoghiticn  lof   donated   assets    as   p^s;;^  of    "Private   Capit?''-^' 
SBA '  s    regulatory   definition   speaks   or'~<iunds"    and   sheaites 
Black^-s-^^^w   D4^tionary    in   support   of   the~piryp&s4r^ixsTCtha.t   the 
noun    "funS9^1,^_mcty^include    "notes,    bills,    checks,    drafts,    stocks 
and   bonds,    and^^io'  broader  meaning  may    include   prcoertv   of   every 
kind",     citing    State    v.    Finnev,     114    Ilan.    12     (1935)"40    ?.2d    411, 
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421. 
vary  w 
construed 
estate 
money" 
CO.  43 

Missio 

193  (i'917),  irS^N.E.  113 

"moneV"  is  nOt.   an  unreasonable  one 


" funds •'~~r5~-a-^erm  whose  meaning  may 
funds"  has  alsoSe^  judicially 
eds  of  sales  of  reared  personal 
any  other  assets  convert^  into 
ionary  citing  Qn^ne  v.N^nsurance 
'7-r3-^:>^^<3-  T1  linoi'^  Christian 
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U.S.  Small  Business  Administration 

Washincton,  D.C.     20416 


Michael  R".  Johns,  Esq^ 
Dover  &/Dixon 
425  West  Capit; 
LittJ^  Rock,/^k.  72201 

Deal/  Mr .  Johns  : 

Yoyi-  letter  of  July  23,  1991  asks  whether  SBA  would 
recfogni^e,  for  leveraging  purposes,  the  fair  market  value  \of 
non-cash  assets  that  the  sole  shareholder  of  an 
ildentiified  small  business  investment  company  (SBIC)  propose* 
to  the  SBIC.   These  assets  include  common  stock  in 
DAQ-\listed  company,  real  estate,  securities  of  a  privatkly^l 
pany,  real  estate  mortgage  obligations,  and  a  port^falfi 
sgotiable  automobile  loan  paper. 

;BA  will  not  recognize  the  fair  value  of  the  abov&^desg'ribed 
donateii  assets  as  a  part  of  Private  Capital  for  levepige 
purpose; 

<Thes donated  assets  would  not  be  rcSnsidered  a  part 
of  the^;BJt's  Private  Capital  until  tncv  aje  -eUumd" 


cash,  nor  would  stock  dividends  or  distributions  in 
kind.   Cash  dividends  or  distributions  received  by  the 
SBIC  with  respect  to  the  donated  securities  could  be 
"included  in  Private  Capital  to  the  exten": 
choigses  to  capitalize  such  earnings." 

See  SHiC  Log  No.  6905  (February  2,  1989 


c:c£ 


ever 


Your 
Sec.  107.705  of  the 

expl4natory 


ouNshould  be  aware  that  SBA  may 
hrng  that  the  shareholder  may 


positiorK  s< 


to  be  based  uoon  a  1 


ng 
and  t 
language  o"KAc^sunc  Mo.  420.   You  apparently 
interpret  Sfec.  107.705  tbvmeab^that  only  assets  of  the  types 
liszed  therpin  may  be  carried  unSe^the  "paid  in  cap^al" 
account,  and  you  concede  thauxnone  cf^-siia__asssj^s--<n  ques~icn, 
the  instant!  case  would  qualify  under  the  regulation.   Hcwey- 
you  t.hen  read  the  explanatoiry  lan^vage  of  Account  420  as 
requj.ring  SBA  to  recognize,  as  a  part-^^  "paid  in  sur5><Is",  the 
fair  Li^alue  df  any  other  asset  that  might~~be--jiciiaf-3e-'"£o  the  SBIC. 

If  your^^pQs^tion  is  correctly  summarized,  SBA  disagrees  but 
sees  no  need  to  address  it  on  its  merits.   Your  attention  is 
directed  to  the  enclosed  copy  of  Page  6C  of  SEA  Form  463,  whic". 
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makes  it  clear  that  SBA  does  not  recognize  for  leverage  purposes 
the  fair  value  of  every  asset  that  a  Licensee , may  acquire. 

Your  attentipifls  also  directed  to  Setr>-^07  .  1004  (a)  ,  which 
makes  any  incr&<rse  in  capitalization  subject  £b^SBA  postapproval 
as  a  conditicrn  for  the  continuance  of  the  licenseX*   Generally 
speaking, y5BA  will  not  allow  an  SBIC  to  accept  a  dor^^ion  of 
securitiirs  that  vonld  ef^jj-rrivf^ly   rric;t,_the  SBIC  as  an 
entrepreneur  doing^JacSiness  through  a  suBs^rdi^y,  or  an\ 
,-donati/on  that  wocQd  expose  the  SBIC  to  the  lia&islities  o^,  other 
oblicyations  p-f'^the  donor,  including  tax  obligation! 


;erfi'  s 


gy  on 


In  certain  circumstances,  the  financing  of  a  smari  concern, 
or  /a  temporary  assiimption  of  control  over  a  small  concern  {w\ith 
or /without  the  participation  of  an  Associate  of  the  SBIC 
violate/  SBA  regulations  unless  such  action  is  necessary 
prptec-c  an  investment.   Since  the  donee  of  a  small  cone 
securities  has  a  zero  investment,  a  financing  that  would 
otnerwLse  contravene  applicable  regiilations,  or  a  subsequent 
assumption  of  control,  would  both  be  absolut 
Fort  the  same  reason,  SBA  will  not  allow  an 
the\  imarovement  of  a  donated  asset. 

rust  you  understand  SBA's  position 

Sincere 


Wayne   S .    Fcren 
Associate  .Administrator    for 
Investment 
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Certified  Mail  -  Return  Receipt  Requested 
Di:^  8  1992 

BY  FACSIMILE  ANp^-MAlL 

Mr.  Tom  Anderson 

Capital  MeTnagement  Services,  Inc. 
1910  North  Grant,  Suil 
Little/Rock,  A'-kaJ^ts^  72  2  07 


License  No:  06/06-5207 


In  /  regacd  to  assets  recently  donated  to  Capital  \Management 
Services^,  Inc.  ,  we  understand  that  such  assets  were  qi\en  to  the 
SBffC  tcf  increase  the  size  of  the  licensee  and  that  the  donated 
>ets/will  be  converted  to  cash  and  then  be  available\  to  \  f  und 
mijnori^y  small  business  concerns  in  Arkansas. 

proves  the  increase  in  capital  of  $13.8  million  sutjedt  to 

derstanding  that  the  licensee  issued  no  new  securicie^  and 

has  been  no  transfer  of  control  of  the  SBIC  by  any  iheans 

^tsofever   (see  Section  107.601  of  the  regulations  floveorning 

^s)  .\  No  part  of  the  $13.8  million  will  be  recoqriized  for 

Latary  purposes  until  converted  to  cash.  Borrowing  yagaiiyst  the 

million  is  not  considered  an  asset  conversion. 


Althoug'h  tXe  assets  received  do  not  qualify^^er^  eligibly  SBIC 
investments  ,\  this  office  approves  the  receatexchange  of  assets 
(pursuant  CO  Section  107.904(a)  of  the  SBA  fiequlat  i  nnc:)  , — subject  to 
the  conversiJMi  of  these  marketable  assets  to  $2.5  million  in  cash 
within  120  days  from  the  date  of  this  letter. 

any  requests  for 

s  of  Conduct 

ista^y   Council. 

preferred 
h    the 


Iter 


fStrnMfl  Marvin 


investment      01:    Peterson/ 12  7'^7Cg2  :  final  :mjg  ; 
cc:    Area   II  Petef 

INV.   6-5-1  FoREN-''  Code  No,   c-3 


S  :capman2  .tan 
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U.S.  Small  business  Administration 

Washincton,   O.C.     20416 


March  11/  1993 

Joseph  L.  Newe. 
Director^.-oT'SBIC  Operatic 


From:/ 


Subiect ; 


Chuck  Mezger 
:1:ing  Director  of  SBIC  Examina 

Capital  Management  Servic 
Little  RocJc,  Arkansas 
06/06-5207 


Cached  for  your  review  and  appropr: 
5rt  I  for  Capital  Management  Services,  Inc.    The 
the  24-month  period  ending  November  30,  1992. 

Duriiig  Vthe  examination,  we  attempted  to  obtain  information 
regardinq  Central  Arkansas  Community  Development  Corj/oraVion' s 
(CACDOO  squrce  for  the  National  Building  Supply  (NBS)  s;fe^c)c  and  the 
Medicais,  Accounts  Receivable  exchanged  for  assets  ot/  and  donated 
to,  the  \icensee  (see  Finding  1  and  Other  Matters),,-^The  reaion  for 
our  concern  was  that,  according  to  inf ormation^n  a  letter^Jated 
September  3^0, \  1992  to  CACDC  from  the  [custodian  holding  '  the 
receivables  (Tirst  Dominion  Financial  Group) ,  the  receivables  had 
been  delivered  from  Concorde  International,  Ltd.  which,  allegedly, 
is  an  off-shore  private  investment  company  domiciled  in  the  Grand 
CaymsTi  Islands.  We  believe  that  Concorde  a^.50^  may  be  the  source 
for  tthe\one  million  shares  of  NBS  stock. 

We  isked  'l?^mas  W.  Anderson,  president  of  CACDd> 
sour]ce  of  thesreceivables  and  stock,  but  Mr.  Anders 
provide  anV  xnxb-^mation,  including  whether  Concorde  wa 


We  believe 
guesjtions, 
whidh  we  1 
answer  our 
accounts 


ition  and  exchange  of  assets  rais 


lous 


theX^oi 

such  Vs  piatential  conflict  of  interest  trainsactions, 
ould  not\pursue  because  of  Mr.  Anderson's  tefusal  to 

guestions\reg^ding  CACDC '  s  source  of  th&  stock!  and 
2ceivable.   Without  additional  information/  we  beUieve 

the 


the  I  potential   for   undi~^los' 
transactions,  including  th^xpoten 


Because  of  the  unknown  factors 
report,  we  recommend  that  the 
fun4ing  apAlication  not  be  approv 


If  you 
additional  ii 


ike  to  discuss  the  report's  findings,  or  need 
mation,  feel  free  to  contact  me  on  205-7172. 
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Please  provide  our  ofrice  with  a  copy  of  your  letter  forwarding  the 
report  to  the  licensee,  as  well  as  any  further  correspondence 
pertainina  to  the  repqx-t-^-^r-T-inaings . 
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other 
Exhibit^ 

1. 

2.   Schedvrle  of  Officers,  Directors,  and"  Shareholders 
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Summary 


We  conducted  an  exajairiation  of  Capital  MarTSg^iljent  Services,  Inc. 
of  Little  Rock ,^A:f5cansas ,  a  Section  301(d)  Sma^lvBusiness 
Investment  Coja^ny  (SBIC)  .   The  purpose  of  our  examdnation  was  to 
determine  wjrether  the  licensee  complied  with  the  law^s  rules  and 
regulations,  and  establishs-i  p'^'^^^'i  "^"^  -gSI£gJ^"irig  t^s  SBIC  program. 
Our  revii^  covered  financings  made  by  the~~Ti«^nsee ,  as  w^ll  as 
adminis;trative  apd^nternal  controls  as  deemed  rrsqessary. 

disclosed  that  the  licensee: 

f erred  assets  to  an  associate  without  SEA  a^prov^l; 

an  overline  investment  in  an  asset  receiveV  ir 
nge  for  portfolio  assets; 

properly  safeguard  its  assets  during  the 
;  and 

ified  and  misrepresented  the  sale  of  asset 
nancings  to  small  concerns.  / 

e  discussed  with  Mr.  David  L.  Hale,  prasideryt  and 

licensee  during  the  course  of  the  exaifunation  and 

rence  held  January  15,  1993.   His„.-eromments  nave 

the  report  where  appropriate^ 
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Introduction 


Background 

Capital  Manaaei^nt  Services,  Inc.  was  incorporate^xunder  the  laws 
of  the  Statjzof   Arkansas  on  September  14,  1978  and  w^  licensed 
as  a  Section  301(d)  i  i  r-gngoo  hy  ^ho  -jria  i  i  Business  Adinijiistration 
(SBA)  on/March  14, 

The  licensee's/office  is  located  at  1910  North  Graht  Street 
Little  RocJCj/'^kansas.   The  licensee's  daily  operatiot^  are^ 
managed  by /David  L.  Hale,  president  and  director.   Duri^ig  th'l^ 
exanyinatiam  period,  the  licensee  elected  three  new  officers  dnd 
diractorsr.   All  changes  were  reported  to  SBA.   See  Exhibr^  2  pf 
this  report  for  a  schedule  of  the  licensee's  officers  and 
directors. 

licensee's  private  capital  of  $1,406,310  remained  the  samej; 
in  September  1992  the  licensee  received  about  $13 Js 
n  donated  capital  (see  Other  Matters) .   SBA  contir 
million  of  3  percent  preferred  capital  stock.   Al/so,, 
been  no  change  in  the  $2  million  in  SBA  debentures. 


An  unaVidi^ed  comparative  balance  sheet  of  the  licensee/  as 
NovembeV  30y  1990  and  November  30,  1992,  is  shown  as/flxhibi^ 
this  repc 

In  a  letter\dared  December  9,  1992,  SBA  inf6rmed  the  licensee 
that  it  wouldVaccept  its  application  for  secona  tier  preferred 
stock  leverage  in  the  amount  of  $1.4  million.   However,  the  final 
decision  on  the  application  would  require  an  examination  of  the 
licena.ee. 


nd 


The  purpose  af^^^our  examination  was  to  determine  whether  th" 
licenjsee  coiftRli^  with  the  laws,  rules  and  regulations\  a 


established 
reviewed  select 
financial  audit, 


licensee's  financia 


policies  governing  the  SBIC  program.   Although 

general  ledger  accounts,  we  did  not  pe\rform\a 
d  therefore,  do  not  express  an  opinion  on  the 


if  ore 
lements . 


Capital  Management  Servrqes  ,NI^c.  was  examined  for  the/24-montt 
pericjd  ended  November  30  ,^^92 /\During  this  period,  2ne  licer/see 
.6  finc.ncings  (totalling.  $2  ,/©«..,.^7 )  to  14  sm^Jdf  concerns. 
caminal.ion  included  a  review  of  llT-fdnaneCT^s  (totalling 
297)  'to  12  small  concerns>\  This  represented  31  perpent  of 
^gs  made  by  the  licenseevc|uring  this  period  and   99.6 
le  aggregate  dollar  amourvfi^^-Qiff  inane  ings^^,^^l'he  on- 
our  review  was  completed  onJanuary  "2T7  1993 . 
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Our  examination  included  a  confirmation  of  cash  on  deposit, 
review  of  cancelled  checks,  wire  transfers  and  related  supporting 
documentation  for  disbj. 
financial  records^- 


ents,  as" 


IS  a  review  of  other 


we  reviewed  notes,  loVn  and 
purchase  agreements,  finar^cial 

ductrmef^fea-tion,  includingN^ckground 
nd  their  princX^ai§.   For  selected 
ned  credit  reports  ahd  verified  the 
tion.   We  also  visiteoxfour 

general  operations  and  verify  \the 
icensee's  financing.      \     \ 

Me  Tteviev!red  the  licensee's  procedures  to  ensure  dual  signatures 
on  checws  and  to  safeguard  securities.  We  also  reviewed  the  \ 
licensee's  portfolio  valuation  procedures,  as  well  as  the  \  j 
supporting  documentation  for  valuations  of  loans  and  investments 
as  of  November  30,  1992.  To  t.ie  extent  practical,  we  used)the| 
indapenoent  accountant's  report  for  the  fiscal  year  ended  June 
30,  \l9  9:' 


Folic 


on  Prior  Examination 


The  prior  "examination  report,  which  covered  the  26-moaeh  pei/iod 
ended  Navember  30,  1990,  identified  regulatory  violations 
regarding^  inadequate  documentation  for  its  portfp-i^  valuation, 
financing  \n  ineligible  concern,  not  preparjj^g'eligibility 

profiles,  exis^e^ing  the  cost  of  money  Timiriar.inn  ariH  -^nr 

maintaining  dual  control  over  disbursements,  all  of  which  have 
been  corrected  and  resolved  to  the  satisfaction  of  S3A. 


7789 


Findings 


Finding  1:  Assets  transferred  to  an 


Section  107.904(a) 
Overli n  einves 


Assets  ngfe^'^roperlv  safe 


1003 (a) 


In  June  1992  tne  licensee  transferred  its  investmeitts  in  s6^yen 
portfolio  c(?ncerns  to  an  associate  in  exchange  for  $2\514,OCiO  of 
a  pualicly/traded  stock,  the  identity  of  which  was  unknown  to  the 
licensee  it  the  time  of  the  exchange.   Because  the  excha>?ge  was 
mad^  witM  an  associate  of  the  licensee,  licensee  personnel  should 
have  obtained  prior  approval  from  SBA  but  did  not  do  so.  ^n  \ 
additiom,  once  the  stock  was  received  by  the  licensee  in   \    ' 
September  1992,  the  exchange  resulted  in  an  overline  in  that  the 
acqiliired  stock  represents  179  percent  of  the  licensee's  approved 
pri^atel  paid-in  capital.   In  effect,  the  licensee  exchangecj   ' 
appr,oxiniately  50  percent  of  its  assets,  some  of  which  were/ income 
prodiiciHg,  without  knowing  the  identity  or  quality  of  the /stock 
:o  b^  received;  the  stock  has  since  declined  in  value.   /   / 


Sectiori  l6;7.904{a)  of  the  regulations  states  that  except  with  a 
prior  wVitr^n  exemption  from  SE.^  in  special  instances^  a  liqiensee 
shall  notSv  dispose  of  assets  to  any  associate.   A^^^^prerequivsite 
to  such  ex^p\ion,  t.he  licensee  must  demonst;^a^re  that  the   ^^ 
proposed  ter^s^f  disposal  are  no  less  favorable  to  t  r.  than  ?i'-p 
obtainable  elsewhere. 


Section  107.710(b)(3)  of  the  regulations,  regarding  assets- 

acqui|3?ed-in-liquidation  of  portfolio  investmencg,  stat 

part, I  that  the  aggregate  amount  of  the  licens«^'s"">R:^stment  may 

not  e(xceeHv  the  amount  allowed  under  Section 

perceint  of  private  paid-in  capital  for  Section  301(24  licensees 

Section  107rX00X(a)  of  the  regulations  state 
shallj  adept  I  a  p^laKdesigned  to  safeguard  its 
the  'leliability  \>.f  N;s  financial  data. 

I  j 

On   Jqne    1,    1992,    th^\li^snsee   assigned   to   Central   Arkansas 
Commuinity   Development  xorptaration    (CACDC)    the    following/portfolio 
invesrtments  I  in   exchange^tor  \i»e    future   receipt   of    "$2,^14,000    in 
publilc    traded    stock    at    lek^   st&ck    traded    on"  NASDAQ 'Mthe 
assigjiment   agreement   did   not\speci?y-^he    stock   or^a^ime   frar 
for   tlhe   delivery   of    the   stock)"" 
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Portfolio  Concern 
Liberty  Mortgage,  Inc. 


TvT^e  and  Cost  Basis  of  Invest:nent 


Equity 


Property  Car^^'lnc 

Midwest  Consultant,  Inc. 

Cole  Ma^nry  and  Construction  Loa 

Converging  Systems,  Inc 

r E 


Cybefspace   Corpora 
Patiient   CommucwrCations 
Total 


Equ 


75, 000 
6,  000 
4,  000 
0,  000 
9,000 
0,  000 
0,000 
0,  000 


OOP 


&  (I)  =  Principal  and 

IS  a  non-profit  corporation  whose  purpose  is  to  proyvide^ 
ecoriomic/development  and  services  to  the  community.   CACD^'s  sole 
ownar  ami  director  is  Thomas  W.  Anderson  who  is  also  the  \    \ 
licensee's  vice  president,  assistant  secretary,  chief  financiaO. 
officer  I  and  a  member  of  the  board  of  directors.   Because  ofl  Mr:. 
And$rsoiti's  relationship  with  CACDC  and  the  licensee,  the  eiichange 
trar^saciion  resulted  in  disposition  of  the  assets  to  an    j       j 
associatie.   No  SBA  approval  was  obtained  to  transfer  the  assets 
to  aA  associate;   however,  SBA  is  aware  of  the  transactioi;l'.   In  a 
letter  d^ted  December  8,  1992  to  the  licensee,  SBA  inforTpred  the 
licensee  that  approval  for  exchange  of  the  assets  was  subjec^  to 
the  conversion  of  the  stock  to  S2.5  million  in  cash  wvthin  1/20 
days. 


On  OctcberXl,  \992,  the  licensee  received  corrfirmation  rrom 

Merrill  Lynclv  tKat  as  of  September  30,  1992  1 cno  milliuii  bhax^S 

of  National  Building  Supply  (NBS)  common  stock  was  placed  in  t.^.e 
licensee's  account  with  a  closing  bid  price  of  $4.75  per  share. 
Of  the  one  million  shares,  529,263  ($2,514,000)  shares 
repre?snted  the  stock  t.hat  was  delivered  by  CACBC^.^  excha.nge  for 
the  asse1s3,  and  the  balance  of  470,737  share sS^e^es>clted  a 
donatjion  o^assets  to  the  licensee  by  CACDC  to  inbT?£aseM;he 
licensee's  o&pital  (discussed  later  in  Other  MattersK    \^ 

Although  thej  ^3^cfensee's  board  of  director's  approved  the  exchange 
of  the  assetis  iri  JiiJ^e  1992,  the  licensee's  files  contained  no\ 
evidence  as  jto  tn 
except  for  a  copy 


ent  of  the  due  diligence  performed  on  NBS, 
tJ^^^June  1992  Form  10-Q  Report.     ) 
Furthermore,!  t.here  waX^^noXevidence  that  the  board  of  dir/Bctors  I 
approved  acceptance  of  ^jie  s<t;ock .   .According  to  the  licensee's 
president,  tihe  board  of  a'ixectTsa;;s  relied  on  .Mr.  Anders;e3n  to    / 
provi(^e  the  jnecessary  info«vaticm"-<m  the  stock,  and  irfie  board  ,A»ras 
informed  in  September  1992,  a^fcxan  inTr^gjigJ.  boar^L-m^ting,  th^ 
the  National!  Building  Supply  stc>qk  was  available.  The  president 
furrher  srated  that  Mr.  Anderson  discussed  other  stocks  bur 
recommended  ^he  NBS  stock,  and  t.he  llis^see  could  have  paused 
the  NBS  stocy 
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To  determine  the  licensee's  potential  risk  in  the  NBS  stock,  we 
reviewed  the  June  and  September  1992_Forin  10-Q  reports  submitted 
by  NBS  to  the  Securiti.e«--'Snd~  Exchang"e~"COTtwu^ssion.   We  obtained 
the  September  igsj-Teport  directly  from  NBS, 

Our  review  dirsclosed  that  NBS's  sales  for  the  threeNjionths  ended 
June  30,  1942  were  $792,564,  compared  to  $2,009,301  f6ir  the  same 
period  ir/l991,  which^^epressnts  a  br-pe^^cgjrt  decrease. \  For  the 
six-mont-fi  period  ejid^d  September  30,  199  2 ,  salra^  were  $1^598,417 
as  compeared  to 
percent  decli^ 


for\ 


61 


Shareholder  equity  has  also  decreased  significantly.   Fdr  the 
thre4  morytfh  period  ended  June  30,  1992,  shareholder  equit^y 
decrjeaseci  from  a  deficit  of  $332,792  at  year  end  to  a  deficit  \of 
$560,071/.   For  the  six  month  period  ended  September  30,  19* 
shareholders'  equity  decreased  to  a  deficit  of  $679,135. 

In  addition  to  the  significant  decline  in  NBS  financial  posiitipn, 
the  \Fon»  10-Q  reports  indicated  that  NBS  was  experiencing 
liquiditiy  and  cash  flow  problems. 


We  wete  a^lso  unable  to  ascertain  from  reviewing  the  10-Q  ^.reports 
when  a\jd  iso  whom  NBS  issued  the  stock;  however,  the  licensee "s 
one  mi l\Lio)\  shares  represented  approximately  19  percent  of  NBS's 
outstancra^ngX^ommon  stock  as  of  September  30,  1992.  ^x       ( 

We  confirm^  t>ve  licensee's  investment  wit.h  .-f*^^ill  Lynch  (MLri 
t.he  brokeragev^^f irm  holding  the  stock.   ML  aHvispd  uc  that  the — ' 
common  stock  was  issued  just  prior  to  being  sent  to  t.hem, 
probably  on  about  September  22,  1992,  and  the  stock  is  "144 
legend  stock"  which  is  restricted  stock.   As  to  the  marketability 
of  th&^tock,  .ML  informed  us  that  t.he  stock  i5~-s^z4ded  by  Over- 
the-cburvfc^r  (OTC)  dealers,  and  is  mar.keted  by" 
makers.   A^of  our  examination  date,  the  stock 
price!  of  $4.>s5  per  share,  but,  as  of  January 
closiig  bid  i^iri^e  was  $4.00  per  share. 


We  befLieve  that 
assets  and  accep 
or  unknown,  |espe 
outstanding  jshar 
diffipult  to  readily 

Furthermore,!  the  lice 
capital  in  one  invest 
donatfed  assets  as  pa: 
Other!  Matterts)  ;  as  a 
purposes  is  only  $1,-3 
stockirepres^ts  179 
the  regtrLa^tior 


=e  took  an  undue  risk  in  exchanging \ its 
:k  whose  marketability  may  be  limited 
:e  it  represents  such  a  large  block  of 
juently,  t.he  licensee  may  find/  it    | 
million  shares  of  restricted  stock. 

I 

I 

17  9^~-ijercent   of    its   priyate   paid-in 
SBA   hasa>sa_ll£wed__SJL.3<8    million  ^of 
;apitVl^  for   regulatory   purposes    (s«e 
:,    paid^^n    capital    for    regulatory 
).       The    libaQsee's    $2,514,000^   NBS 
It   of   t.hat   amotnrt_._an   over^iine   under 
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We  discussed  the  events  with  Mr.  Hale,  the  licensee's  president, 
and  Mr.  Anderson,  who  was  instrumental  in  the  transactions. 
Mr.  Anderson  stated  thaJ:^--ttTe~~reason  TOi^-4iiie  exchange  was  to 
provide  liquidity  t€r''£he  licensee.   He  f urtHfer^^tated  that  at  the 
time  of  the  exchange  CACDC  did  not  have  any  stoc>s^o  give  to  the 
licensee,  and/^id  not  know  what  stock  would  be  giveiv  to  the 
licensee,   itegarding  due  diligence  and  marketability /Ntor. 
Anderson  3'aid  the  Form  IjL-Q— and  X  i  ept^s^t-a^^were  reviewea\  and  he 
talked  ■to  various  market  makers .   He  was  inr'Jjnued  that  '^rte  price 
range  £or  the  stoCk  was  $4-5  per  share,  and  that"~tiie  stoclCvWas 
NASDAQ/ quality^r  better.   Mr.  Anderson  also  said  tbe  stockXwas 
restricted,  .i5ut  there  is  a  market  for  this  type  of  stoqk,  ana  the 
latest:  pricze  was  in  the  $4-5  range  in  Tampa,  Florida.   Ve  al^ 
asked  Mr. /Anderson  where  CACDC  obtained  the  NBS  stock  whi>ch  was 
then/ givah  to  the  licensee.   Mr.  Anderson  stated  that  the\    \ 
acquisition  was  a  private  transaction,  and  no  details  would  bei 
given  tq/  us  regarding  the  transaction  ^ 

As  of  the  conclusion  of  our  on-site  examination,  none  of  thie 
stock  hgd  been  sold. 


The  Anvektment  was  recorded  as  "Other  Receivables"  on  the  .books 
of  account.   In  accordance  with  SBA's  Chart:  of  Accounts,  iihe  ' 
$2,514\oOcl  investment  should  be  recorded  in  account  220y/"Not/es 
and  otlrer  Vecurities  received  on  sale  of  portfolio  sec;irities" . 


Licensee  ': 


nmer.ts 


Ir .  Hale,  t.h'fes^lrcensee' s  president,  said  it  i  was 
not  realir ing  Sissets  were  being  sold  to  an  associate,  and  S3A  is 
aware  of  the  transaction.   Mr.  Hale  also  said  chat  the  licensee 
had  a  valid  contract  for  the  delivery  of  the  stock  with  the  right 
to  acirapt  or  refuse  the  stock.   Both  he  and  MyT-~~^nderson  thought 
it  was  "XASDAQ  quality"  stock  based  on  the  in5sL:;;mar^i:-an  they  had 
at  the  tim^of  the  decision.   Also,  Mr.  Hale  saia'M:^at>ve  knew 
that  it  was  is44  stock  but  did  not  know  what  it  meantXat  the  time. 
He  further  stated  that  Mr.  Anderson  knew  that  it  was  lX4  stteKik 
and  probablyi'^X^stined  the  whole  board  knew  what  it  meanc\  and\the 
board  I  dependJed^sjn  Mr .  Anderson  because  of  his  expertise. 
Mr.  Hale  saib  the\lib^nsee  plans  to  sell  the  stock  as  soon  as  \  y 
possible.    I 


Findiag  2;  Slale  of  asset^.mis'£>lassif  ied  -  Section  107 .  1-^002  (a) 
I      MlisrepresentatioT^  to ''a^A  -  Section  107.90M'b) 


The  licenseei  classified  the  sarfe^  and  traces  of  its  investments 
in  porrfolioi  concerns  as  financings.   Furthermore,  the 
transactions!  were  reported  to  SEA  as^~<inancincs  which  cort^tituted 
a  misrepreseAtation  of  fact  because,  ex^^fLt__inonecAS^  no 
directT^fioanci^l  assistance  was  provided  to  the  small  concerns. 
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Section  107.1002(a)  of  the  regulations  states  that  current 
financial  records,  including,  hnnlrs  n.l_account,  are  to  be 
maintained  in  all  mat-erlalTrespects  iiTacCro^:^ance  with  SBA' 
system  of  accounts-Classifications. 

Section  107^9^6  (b)  states  that  any  false  statement  k>u3wingly 
made,  or  m^representation  or  failureto  state  a  material  fact 
necessary^in  order  toj^ricS"^ statement~~?rD-t-~itt4sleading  in\the 
light  of'^the  circpiistances  under  which  the  statisoient  was  made, 
any  do^rument  suJamitted  to  SBA  constitutes  a  violatl^qn  of  tir^ 
regulations. 

SBA  Policy/and  Procedural  Release  j!2011.  Licensee  Reporting  f^r 
Program  E^^aluation  Portfolio  Financing  Report  (SBA  Form  1^31] 
states  iw  Section  I  that  information  from  these  reports  is\use^ 
to  demonstrate  the  value  of  the  "financing"  and  management  \ 
services  made  available  to  small  business  concerns  by  lice^isec 
SBlds  to  Congress,  the  Executive  Branch,  and  the  public  at  large. 
This  information  is  also  used  to  monitor  the  current  statusjand 
needs  oq  the  program.  Therefore,  SBA  is  insistent  in  its  /  I 
>nt  that  licensees  furnish  promptly  and  completely /the/ 
program  data  in  accordance  with  the  reporting 
set  forth  in  the  release;  therefore,  Section 


A  P6rtfolio  Financing  Report  (Form  1031)  must>^  sent 
to  tne  l\yestment  Division  of  SBA  by  eachj.<r€ensed  SBIC 
within\f irteen  days  of  making  a  Financ^rTig  to  a  small j 


business^ 


icern. 


Section  107.3  of  the  regulations  defines  "Financing"  as 
outstanding  financial  assistance  provided  to  a  small  concern  by  a 
licen£et:,^^^whether  through  (a)  loans,  (b)  guara: 
securities^  (d)  equity  securities,  (e)  commit- 
purch^ses  ot.  securities  of  a  small  concern  thi 
underwriter .  \Sales  or  exchanges  of  assets  are 


During  the  persi^od\examined,  the  licensee  sold 

inves'^ments  in  x4  piartf olio  concerns  to  7  othe 

No  fuijids,  except  rii  ohe  instance,  were  disbursed  to  t.he  sjmall 

concerns  purchasing^^^eMicensee' s  investments.   The  licensee 

financed  the  sales  byNiiak^^ng  a  loan  and/or  receiving  equity 

securities  in  the  seven  x^onc^o^s  purchasing  the  investmsfnts 

The  licensee,  however,  reco(^Tiized^-fei;e  sales  as  finanjelngs  and 
recorded  the  transactions  in  t^  portf^D-i-ia__LmiBsfeTtent  account^, 
"Loani  to  Small  Business  Concern^-  Loans  "  and  "Equity  Int^ests 
of  SBGs  -  Capital  Stock  of  SBCs  -  b<her",  instead  of  recording 
the  transactions  as  "Notes  and  other  securities  receiveji^n  sale 
of  poittfolio  Securities 
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The  sales  were  not  "financings,"  as  defined  by  the  regulations, 
because,  except  in  one  casej__t-tbe_Eiuxchasing  small  concerns  did 
not  receive  any  finary:-ir3n'"assi stance^   "TITb— sales  were  reported  to 
SBA  on  Portfolio  E^irfTancing  Reports  (SBA  Forms^l^Q31)  as 
financings,  whi<in  was  a  misrepresentation  of  the  a^^tual 
tran< 


The 

transa 

pure 


Is    f&p— eacTi   of   the  "scrtresTU^rades    follovX.      The 
captioned   by   the   name   of    th-e^  small   coHc^rn 
ensee's    investments: 

Autometrics,  Inc. 


the  licensee  sold  the  following  investments \in 
to  Autometrics,  Inc.,  for  $330,000: 


Muljti  Marketing 

i^ens.  Inc. 

Forestry  Pro.'ucts 

Total 
(EX  =^quity 
(P)\f  r^an  principal 
(I)  ^acojrued  interest 


To  finance  th^fe^^^le,  the  licensee  made  a  $1: 
acquired  490  shares  of  .Autometrics'  common  stock  for  $130,000. 
Although  the  SBA  Form  1031  showed  that  the  purpose  of  financing 
[use  of  proceeds)  was  inventory  and  working  capital,  no  funds 

;bursed.  In  addition,  the  licensee  re^ 
loss  in  t^He  sale.  As  of  the  examination  date, 
balances  remained  at  $150,000  and  $180,000. 


The   1; 

The   purpose 
ffurchas 
Townse 


The    S^A    Form 

financing   as,  r,^^,^^,,^    ^^^^^^j.    r,^.^..   ^r^ 

of   the   totaiyioan   funds   was    actually  "Jti^bursed .       No   gai»^or   loss 

was   realized  x>n   the   sale.      As    of    the    exanuma-C-LQii_da-te^$211 ,  344 

was   outs^ta-ndin^ 
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Property  Care,  Inc. 


the 


On  February  1,  19  91^^^Jii«^icensee  sold 
following  portf ol>cJconcerns  to  Propej 

Portfolio  Concern 
Interjarational  Trading 

ty  ManaiySment  Co 


The  yicens^e  made  a  $275,000  loan  to  finance  the  sale,  atjcl  nc 
funds  were  disbursed.   According  to  the  Form  1031  sent  toXSBA) 
the  purpcjse  of  the  financing  was  for  "working  capital,  leverac^e 
and  /equipment . "   The  licensee  realized  a  $12,699  gain  on  the 
sale.   Fairthermore,  the  investment  in  Property  Care  was  th^n  sbld 
to  qACDQ  in  June  1992  (see  Finding  1) . 

Cole  Masonry  &  Construction,  Inc.  CCole) 

1991,  the  licensee  made  a  $400,000  loan  to  Cc/le  ^o 
licensee's  investments  in  the  following  porti1!ol: 


o  Concern 


Maste\  M 
Insura 


keting 
conoraists 
Total 


Investment 
$380,  622>FT+(i; 

$400  ,  9^^ — 


The  purpose  of  the  financing  reported  to  S3A  on  the  Form  1031  was 
"capital-bonding,"  but  no  funds  were  disbursed_.   In  addition,  the 

licen^"" 

licen^ 

Findir 


In  Apr 
por 


mg 


The  S^A  Form\10jl,  submitted  to  SBA\W  the  licensee,  showpd  the 
purpose  of  tl\e  financing  as  "security^^^-bonding ,  and  wopkang 

capitaJ,^;   however,  no  funds  were  disburse?!-: In  J-arr^lSSZ ,  the 

licensees«4,d,^«^  cost,  its  investment  in  Midwest  to  CACDC 
(Finding  i; 


10 


41-381  97-39 
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lSSl,titer"ric&risee  acq: 
'  jr   $408,750.      In 


exchang 


29,400    shares   of   Med- 
or   the   stock,    the 


On   February    12 

ricenLr::^  |S^vest::n«'Ir.-th:"f»nowi;,  SSn^ns  to  Hed-A- 

Corp : 


Pnrtfbl^'''   Concern  . ' 

Mcl^htire  N'unisatatic  Auctions 
Is 

Total 


$300,  OO'D^-C^ 
4,900  (t) 
108.750  (P) 
S413  ,  650 


eported  the  acquisition  of  the  stock  to  SBA\as 
?he  purpose  being  "leasing,  equipment,  and 


nvestment  was  $408,750, 
P^^^^iHi^  rlose'^'^^  (Tnri-sdible) 

ived  4,666  shares  of  Incredible  =°"^°"   , •  .^g^e 
n   exchange  for  the  equity  interest,  th^/ licensee 
tments  in  the  following  concern: 


Clothier  (2  loans) 
Total 


Tnvestroent 

$189, H^  (P)  +  (I! 

180  , 
$370,000 


ii^enpSK  and  working  capital    '■      "^oss'or  gl^S^i^^rred  on 
disbulsed^^the   P^^P°^^.f°^^^   as   of    our   exLinatiSn^da^.    the 
"^ro9^°^^""^^  "   -   incredible^ 

riition  '^o  .i^^Wf ica-^-  iLTulsTcl^cTrlr'.  ^^^"^ 
Tuiscllssifiefi   as    "^^^'f^^H^  the    licens/e   by 

(Account    170f    an   ^ssiWhtof    concern?      In   October    1986^   the 
CoTnpoSello   H^lty      a   P^X^^j^^^^^^^^^ll,.      compobeli^ .  later 
licensee   madfe    a    $149,000    ^n    .^h^     p       Tanuarv    1992  ,vassigned 
experienced   financial   P^°bl^  af^d^^nJanuary    iyj_^^^   ^^ 
?olloiing   thfee   notes   to   the  Vcense^^-«u.Ueu_o£,^s   reg  / 

paymer  ts : 
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Maker 

R. &  D.  Lavender 
M.  GilberjpSo^n 
B.  &  J.  ^Bfuce 

Total 


The    licensee,    proo 
as    finaincings 


Amount  of 
Note  Assignment 


$  32,783 
28,114 

41. 650 
$102,547 


did  not  report  these 


Outstanding 
Balance  11/30/92 


In  spnunari^  the  licensee  has  $1,251,564  of  investments  l\emainang 
on  i/ts  bQ<5ks  which  were  misclassif led  and  should  be  recorded  in 
account  i20  "Notes  and  other  securities  received  on  sale  of 
pcrrfoli/o  securities."   In  addition,  the  $85,112  remaining\on  the 
Compobello  notes  should  be  recorded  in  account  221  "Other 
secjarities  received,"  in  accordance  with  the  SBA  Chart  of 
AccpuntE 


The  uicsnsee' s  president  explained  the  licensee's  actions, /in 
selling  \existing  investments  and  reporting  them  as  new  f  ij/anclng, 
in  a  VriVten  statement: 


B^aiise  of  the  poor  economic  conditions  for  this  aart 
of\the\  country  more  and  more  SBCs  who  do  busin^^  are 
required  to  place  up  assets  or  commercial  siHTety  in 
order\to\lo  business.   The  SBIC  was  abie-"^  provide 
this  ne«d  \lonq   with  working  capital  fh"  '^nr-,    hy  rhr — 
use  of  other  financings,  thereby  providing  financings 
for  more  SBCs  in  furtherance  of  the  Act. 
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Other  Matters 


The  following  obseryatrlons  are  noteworthy  rtsjiis  of  information 
that  are  signifi£;ant  but  have  not  been  classifiXas  findings, 


Donated  Capital 


On  Septenrber  30,  igSZ-r-Cintral  Arkansas 
Corporati^ion  (CACQi2T  contributed  to  the 
Receivable  in  tile  amount  of  $11,523,782 
Natiortal  Building  Supply  Stock  which  ha 
$4.75/ per  sKare  ($2,236,000)  as  of  Septembe 
$13,759,7ai  contribution  of  the  assets 
Surplus  to  the  licensee. 

fter,  on  October  8,  1992,  the  licensee  applied  fbr 
f erred  securities  from  SBA.   By  letter  dated  | 
to  the  licensee,  SBA  denied  the  funding  request 
nsee  did  not  have  the  required  regulatory  J   ,' 
ated  capital,  which  was  a  non-cash  contribution, 

for  regulatory  purposes.   SBA  also  requested 
nation  from  CACDC. 

correspondence,  provided  SBA  with  inf^matiin 
and  the  nature  of  the  Medical  AccounJ-^  Recei/vable 
Building  Supply  stock.   The  licer^see  argued\that 
ts  should  be  allowed  for  levepa^Je  purposes .   sBA, 
December  1,  1992,  reiterajed  its  nngiM'nn  that 

ribution  cannot  be  used  as ' regulatory  capital, 

especially  for  leveraging  purposes,  until  converted  to  cash. 

The  Medical  Accounts  Receivable  were  designat°d_TMWB  006107726-1 
and  TMW^00513527-122,  dated  September  18,  igi^T^Tracithe 
Thompson  H^orial  Medical  Center  (located  in  Cali-^rni^^.   The 
recei|ablesNx3nsist  of  current  accounts  due  from  inSMra 
companies,  goV<^nment  payors,  and/or  patients  for  hea 
related  serv 


and 


We  corifirmedl  theNredsdvables  with  the  custodian.  First  Ddminion 
Financial  Group,  Absti>i^  Texas .   First  Dominion  advised  that  the 
recei^Iables  j/ere  plabed  i<i  the  account  in  the  name  of  Central  | 
Arkansas  Community  Devfes\oprtt«nt  Corporation  on  September^.29 ,  19912, 
but  aj^e  now  iLn  the  licensee 's~~ 
encumbrancesL   The  balanc 
29,  1S93  was  $11,523,782, 


and  are  frc 


of  anv 


;mber  30,  1992 


liens  arid 
ansar  January/ 


The  National  Building  Supply  stoc 
was  dijscussefi  in  Finding  1. 

Vh€ 


contribution  to  the  licensee 


We  di: 
Anderson, 


donation  of  the  assets  witr 


■Mr- 


lomas   W. 


;ensee's   vice   president   and   president   of   CACDC. 


13 
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Mr.  Anderson  said  he  would  not  discuss  CACDC's  source  of  the 
assets  donated  to  the  licensee,  saying  only  that  there  are 
companies  who  are  willjjig— to" donate  rcTKis.,__for  economic 
development.   Mr .^^Jitlerson  further  stated  tH;2<^  the  receivables 
are  guaranteed  t-tS  stay  at  the  present  balance. 

As  of  our  lamination  date,  the  Medical  Accounts  Rece"lyable  were 
shown  on  the  licensee  sijj:vaftora-ir-r«e&cds._as  Other  Rece^ivables- 
Medical /(asset)  and^-B^nated  Capital  (paid-^Trr~«a^ital)  .   However, 
the  47cy;737  sharars^of  the  National  Building  Suppiv  stock  nave  not 
been  recorded^^As  a  result,  the  licensee's  financi^  records  do 
not  show  assets  and  paid-in-capital  as  reported  to  SB 


The  /Licensee's  president  said  that  because  of  the  possible  taj 
question /resulting  from  the  trade,  and  SBA  forcing  the  li^ens^e 
to  sell  /the  stock  acquired  in  the  exchange  of  its  investments 
with  CACDC  (529,263  shares  —  see  Finding  1),  a  loss  might  r^suljt 
on  |:he  sale  of  the  stock.   Therefore,  the  board  felt  that  the 
proper  Action,  to  best  protect  the  SBIC,  was  not  to  record  the 
donated  I  portion  (470,737  shares)  of  the  stock. 


Portrolio  Valuations 

The  liiiense'^  continues  to  retain  on  its  books  of  accoun't 
financings  which  appear  uncollectible,  and/or  where^^e  small 
concern  rs  na  longer  in  business  or  its  existencg-'tzannot  be  V 
determinecrv   i<  these  financings  were  entir^Iyreserved  or   ^ 
written  off/\t.^^  licensee  would  have  i  n'^<^P^\  pm;  ^  y^  1  p"' — ts  about 
32  percent  of^:pproved  private  paid-in  capital.   The  following  is 
our  analysis  of  each  of  these  financings: 


Communication  Comoanv 

In  February X986,  t.he  licensee  made  a  $65,000  loan  cs.  theXsmall 
concern.   The  xpan  balance,  including  accrued  interest\  as  \)f  our 
examination  [^ate\was  $61,990.   The  loan  has  been  delinqijent  Xor 
threej  years  jwiti^  t^  last  payment  being  made  in  July  198\9. 

The  concern  jhas  filled  "Ifor  bankruptcy  and  the  licensee  had 
partially  deipreciateov  th^xloan  by  $12,139.   Given  the  past     ^ 
history  of  tihe  loan  an^kthe\uncertain  outcome  of  the  bankruptcy, 
it  woiild  be  [more  appropriate  to  fully  depreciate  the  laan.   Mr^ 
Hale  ^tated  ^that  the  bankriJptcy  ivad  just  been  filed  aAL   the  time 
the  loan  was;  valued,  and  had  Tiot  ha2--<t^etime  toev^uate  the/ 
situation.   iHe  further  stated  tHat  the  loan  wcuTd  be  fully  / 
depreipiated. 
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v,^.^^n.    ,    ^„v.^..n,on^..1    Drilling    fMonitorl 

«-7<.,ArnT'THSH~EF~tKH-^QCcern    in   August    1989. 
The    lic^"^^^,^f ^^!Jtf^tSee   JefinanceTthl-^^   for    $82    850 
in  January   ^^^l^J^l^^n^ee  r  ^^^   addSqnal   cash  of 

(included   capi>£ized   ^^J^^^^^^^^^de   on   the    loan,  >T.d^    as    of   our 
l^ar^nitiop^tr^S  Toln  gance  was^3Z,850,    plus^ccrued 
interest.. 


Tn   igsy  t-e  sma>r^ncern  went  out  of  business  a^a 

personal   gu^anty   from  the  prinoip  ^^^  historyXof   the 

?S;f"r£Snt'?!;;aSLii4tatJnt.  to   substantiate  t^val^. 

?^if/fieoLSf  unSl  tSLSn?Srreroerr;  Ss   ocourrea.^ 

Mr.  I  Hal*   state,  -at  the  depreciatea  value  -^^-^f  tSat"S^  f 

licinse^   could   collect   ""^^f^^'^^'Je    further   stated   that   hi   wals 
Sl4iA?r^S:  rexrSieresraue  Sat^Lfore  taKin,  actioL     , 


Mpd-A-Corp 


-  ^^^'^^i^^i'ioTii^.'sr  treiiSn^e'^f^^f  stol"?s; 

ri=Se!^nrinv:st»ent'in  two  concerns   as  *ir«?ussed    u 

Finding  2   ,    ,  , 

The  licenseeWiles  showed  f^^  the  concern  --/,°<=J^;^,^^f,eh 
Paso,  Texas.  We  obtained  ^"Jf ^^^^°\^^°^^tties  or  directories, 
Showed  the  name  was  unknown  ^°  ^°^f  ^^^f  ^°^uLi^f or  the 

^C^.^R^^??e°:rncrn^ 

-^-rM^"?"co;fIr/Srfn:LL^ni"'sCSseg^ 
concern  m  o^f^J°  HntP   the  licensee's  president  provided  >^ 
on-site  ^^^f^'l!^  called  the  telephonl  numbV- 

Sf^fedirS^^^  -^  -^-^  -^^  "°  lifting  yn 

El  Pako,  TeJlas  f orNledH.-Corp. 


Because  we  were  unable 


other  circun 
concern,  we 
Given 
fully 


ifirm   the    $408,750    investme^it   and 


stances   rega^ing-<he   existence    and   viabil/ty   of   t^e 
belie"    the  Jj^y^^^stme^   may   ^^   «°|^^,^^|- ^^  ^ 
facts,    we   believ^t  wo^Il^^e   more   a_ppr6priate   tc 
iate   the    investment 


intil   the~TTcensee   can   estajplish 


the   viabilitiy   of    the   concern. 
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In  summary,  the  licensee's  potential  portfolio  losses  would 
amount  to  32  percent  of  the  licensee's  private  paid-in  capital, 
calculated  as  toll 

Outstan^^g  Investment 


;d  potential  losses   $   55 
R^alized/'Earnings  li/30/92  (offset)    -  102 
Tota]/as  of  11/30/92  S  r454 


Paid/in-Capital  as  of  11/30/92         1,406 

Potential  losses  as  percent  of  capital 

(P|  &  (I)  Principal  and  Accrued  Interest 
(EJ  Equity  Investment 


In  additiion  to  the  above  investments,  we  could  not  satisf actor/ily 

ascertain  the  viability  of  one  concern,  although  we  did  sp'eak/'^T 

a  perj 

Inc. 

Sewer/ 


laoiilcy  oi  one  concern,  aj-unouga  we  uxu  sweajv  /  i 
fying  himself  as  the  principal  (Autometrics ,   / 
loans  to  another  concern  may  be  overvalued  (Castl« 


These  two  investments  are  discussed/celow/. 

Autometrics,  Inc. 

As  discussedXpr^viously  in  Finding  2,  the  Ijcprispn  -^rli  its ' 

investment  in  L^hree  portfolio  concerns  to  Autometrics,  Inc.,  for 
$330,300.   In  exchange,  the  licensee  received  a  $150,000  note  and 
acquired  490  shares  of  Autometrics'  common  stock  for  $130,000. 
Thesepii^re  also  the  outstanding  balances  as  of— -tiie  examination 
date. 

Autometrics^Xaccording  to  the  background  inf ormationX^n  t 
financing  fileV^was  involved  with  the  brokerage  and  restoration 
of  exotic  ar 
files!  showed 


obtained  inflormabion 


was  unknown 
authorities 


collectable  automobiles.   The  licensee' s  ^inan^ing 
utometrics  was  located  in  Nixa,  Missouri.  \we 


to  lOCc 

had  any 


rom  a  credit  report  which  showed  tjie  name 
horities,  and  none  of  the  local  (br   state 

co^~d  on  the  business.  The  licenseik's  | 
files  ^  howe\[er,  did  co>>t^irKa  financial  statement  dated^July  1,^ 
1992  ,  1  showing  net  worth  of  $85-2^271 . 

Because  the  financing  file  diid^  not  eoRt^jji  a  t_el.gprt6ne  number/ for 
the  cbncern,  we  requested  the  c^sricern's  tsiephcne  number  frc^ 
licensee's  president.   SubsequentNt;o  our  on-site  visit  of 
licensee,  the  telephone  number  was  pl^Qvided ,  and  we  att^Br6ted  to 
contact  the  iconcern.   However,  when  we  ca-iied_the__tgir«r^one 
number~r~~wfi  reb^ed  a  recording  which  did  not  identify  the 
business,  p^^^&5j¥>v,  or  the  telephone  number.   We  left  a  message 
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infonning  the  person  of  the  nature  of  our  call  and  a  request  to 
return  our  call.   On  February— I£U,_L2£2_j_^Mr.  Harry  Howard,  who 
represented  himself  ti>-43€''''the^concern^~s~"pTSJ3cipal ,  returned  our 
call  and  verballv^xronf irmed  the  investment. 


3ecause  we  w/are  unable  to  confirm  the  licensee's  investment  in 
:rf  frc 


the  concern^ from  outside  sources,  we  have  no  assurance\as  to  the 
concern's/viability  as^ATr-rSn^qoxnq   corTCem.,_^xcept  for 
discussion  with  Ai 


Jn-going  cone 
Jmetrics'  principal. 


Cattle  Sewer  and  Water  Corporation  fCasti> 
Jouthloop  Construction  Company  CSouthlooo) 


icen^ee  made  a  $150,000  loan  to  Castle  in  February  i^87,\and 
00,000  loan  to  Southloop  in  October  1987.   Southloop 

ned  subsidiary  of  Castle.   As  of  our  examination  datej, 
balances,  including  delinquent  interest,  were  $221^,  398 
,870,  respectively.   The  loans  have  been  delinquent!  for 
ree  years,  no  payments  ha%e  been  made  since  June  19l90,i 
est  continues  to  accrue  on  the  loans.   The  loans  riavel 
depreciated. 


loa: 

$155 

It  tjj 

Lnt« 


The  rfeasdn  for  not  depreciating  loans,  according  to  the 
licensee'k  president,  was  the  concern's  strong  collater^ 
position.  xAccording  to  an  August  1990  appraisal,  the/water  /^nd 
sewer  system,  had  a  value  of  $1,542,641.   The  licensee  held 
second  lian  mortgage  position  behind  the  firstj-i^n  holder 
(Madison  Sayings  and  Loan  Association,  whicji-'failed)  .   The  fir^t 
lien  holder 's\ip^ns  are  now  held  by  the  Resjjlut-iun  T.^i^t" 
Corporation  (RTC) 


The  concern's  1991  tax  return  showed  total  "mortgages,  notes, 

bondsr^>^able  in  1  year  or  more"  of  $659,878. 

appra Lsai\and  the  outstanding  mortgages,  ther 

suff icient^<rollateral,  if  assets  were  sold.   Howe 

were  lot  being  sold  and  collateral  alone  shou 

determining  ^act^or  for  valuing  loans  which  ar 

delinijuent 

Mr.  H^ile  sai|d  he  "^^^ov)x^tha■^.  .^e  will  be  able  to  collect  the  loans 
because  he  idnows  thb,  people  and  the  concerns'  opera-cion.)  Also) 
no  payments  jhave  beerNmaofesJ^ecause  of  the  concerns'  protylems  with 
the  RTC  due  ito  the  fairtsre  o^^the  first  lien  holder,  and  paymeots 
will  tie  made!  once  the  problems^^e  resolved.   He  further  stated 
that  |ie  did  !not  want  to  depb^ciatfe-v^he  loans  becaus^/of  the  tax 
consequencesj. 


We  believe  that  the  licensee  shoui>ivC:onsider  the  delinquer 
factoir  and  depreciate  the  loans,  by  s^OBie  amount,  to  ref^ 
colleiction  problems.   The  licensee  canno 
be  able^ba^corlect  100  percent  of  the  loans 
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EXHIBIT    1 


CAPITAL   MANAGE.MEMT    SE?!VICSS.     IMC. 
Unauditett^T'omparat ive    3'aT'af^ce    Sheet 


Loans   and    Invesrinents 


Loans 

Debt  secur/ties 
Equity  interests 
Assets  acqu-red/ in  liquidation 
Notes  andf  other  securities 
Unrealized  appreciation  (net  of  depr.) 
Tctal 


Cash  . 

Invested  idlfe  ::'unds 

Receivables  and  accrued  items 

Other  Receivables 

Other  assi 


S  2,211,094   S  4,1691003 


20,136   S  8JS82I 

31,090  202'403l 

132,600  543/863 

14,037,731**  /    / 

15 . 381  21 , 820 


/ 


$16  .  498  .  S82   S  4  ,  9^45  ,  675 


abilities  and  Capital 


Jilities 


debentures  payable  to  or  guarantaed  by  SBA.C  2,000,000   S  2,000,000 

Accounts  payable  and  accrued  items  52,170        64,479 

Other  liabilities 42,354 550 


930,092  S  1,406,310 

400,000  1,400,00X3 

(23,759)  (160, 15&) 

10  2,225  234  4921 


4  .  945, 673 

The  licensee's  accounts  are  mis"bNlassi;ied ,  as  discussed  in  binding  2. 
Account  balance  includes:  (1)  stocJfc  acquired  in  exchange  t^r 
invest:nents  'In  small  concerns,  and  (2-^^^edical  Accounts^-^eceivable 
donated  to  tne  licensee. 


'E:       Prepared 


•ial    balances   provided    by   the    licensee. 
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EXHIBIT  2 


CAPITAL  MANAGEMENT  SEHVIC£S7'-S^C  ■ 
SCHEDPLE  OF  OFFICET^S.  Dir^ECTCRS  AND  SHAREHO-LDEKS 


Davia  L.  Ha'le,  president  and  direcror 

Thomas  w./Anderson,  vice  president, 
assistant  secretary,  chief  financial 
odficar  and  director 

Jamas  Hall 

George  ^.  Ivory,  Jr.,  secretary  and  director 


III,  treasurer  and  director 


shareholder 

shareholder 
ssued  and  outstanding 


^Common  ^ock 
Shabgs    Percent 
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Apri 


Mr 

Dire'ccor       ^ 

Qtlta   of  IfTvescoienc 

U/  S.    Small    Business   Administration 

4,09    3rd/Street,    S.W.    -8th   Floor 

Washirvgton.    D.C.    20416 


Newell : 


Re:  Response  to  your  letter  dat 


thisl  is  the  response,  containing  33  pages,  to  vour  letter  dkted 
March  26.  1993.  '         / 

Findrngl 

\     r —  /  / 

As  Vo'-' Y^quested  and  as  we  have  previously  agreed  to^rpvors«»  the 
tran'sacVions  with  the  CACDC  we  have  enclosed  copies'  of  the  documents 
to  reVer s>€ ,  also,  facsimile  transmitted  on  Apr>r  14,  199X   Upon 
your  approval  of  the  documents  and  the  ex^ctrtion  of  satr'.e  r"hould 
meet  the\req<^irements  of  Finding  1.   Also  please  f-'nri  pnrln«;pri 
the  resigvnjrtion  of  Thomas  Anderson  as  Vice-president  and  Board 
member  of  the  Licensee. 

Finding  2 

Tlie    l"J>censee   vigorously   denies    any  misrepreT6Ti.^ti 
alisoluteJ^y   absurd   since   previous    audit  made   no    siich 
inconsisceqcy  where    one   audit   approves    and    the   nex 
causing    ijrre^rable   harm   to    the    licensee. 


This    is 
finding.      The 
disaporoves    is 


Your    letper  Tefers    to    these    financings    as    "Sales"   or    "Trades". 
Tttere    isi  no   do^umer^t   or   evidence    of   a   Sale    or   Trade    in   anv  bf    these 
financings.      Thev^oc^ents    are    "LOAN  AGREEIIENTS   .A.ND    STOCK' PHTRCHASE 
AGREEMENITS"   betweeX^^"L&iidor"   and   "Borrower".      The    definitioa   of 
"Sale"   or    "Trade"    as\usea\by    the    Courts,    Commercial  .and   Governmental 
Laws    throughout    the   Uaiced   ><ates    are    tc    constitut,e^a    "Sale'"    there 
must   be    barties    standingXto    eath^other    in   relati^   of    "Buyer"    and 
"Seller"!.      A   "Sale"    is    a    cbntractfre^ween—rife-'^arties .    caVled,    re- 
spective'jLy   the    "SELLER"   and    tt;e    "BUYER".       "TRADE",    is   no/ a    tech- 
nicial   word   and    is    ordinarly   usb4    in    that   of   exchanging:  commodities 
by   barter 


^DtA,.rd  £.. 


idtr  tHi  <Sma.[[  Suiiniu   ^nvcitmcnt  crf-tt  of  'O^li 
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To  be  consiscanc  in  your  incerpercacton  chac  ONLY  CASH  may  be  used 
in  ANY  and  ALL  assistance  Co  disadvantaged  small  concerns,  for 
example  ic  would  require  anSSBIC  CO  place  up  ONLY  CASH  when 
zuarancing  a  ioan.cjaf^rrrXct.    boncT-crr-^ivv  ocher  assiscance.   If  chis 
is  vour  incerpei<3xion  Chen  ic  should  be>l4ced  in  wricing  and  made 
a  pare  of  cbe^rules  and  regulacions  where  con-ja^ess  and  ocher  mcer- 
esced  parxaes  may  have  Che  opporcunicy  co  commerr^ en  such  incerper- 
cacion./ 


The  ^neecing  ofJ«5ruary  19,  1993  I  indicat><co  you  cHtic  ic  was  che 
board's  posurfon  chac  chese  financings  were  in^^^yeeping  with  your 
poilicy  Chagall  SSBIC  financings  should  be  cash  e^ivale^i^c  and  chac 
ch'e  boarif  felc  chis  would  puc  che  licensee  in  a  beeper  po?iCLon 
Cijwards/ chose  ends.  \     \ 

Communicacion  Company  -   The  board  advised  che  audicorXchaq  full 

depreciacion  was  ic's  incenc.  \The(  board 
agrees .  \ 

ed-lA-Corp  -   This  financing  has  been  sacisified  in  full 


Vucomecrics 


See  Accachmencs 


AsclV 


C^sclV    Sewer   and  Wacer   Corp. 
SoVchViop   Conscruccion 


See    accachmencs 

Inceresc   will   no  Jr6nger   He   accrued   on 
chese    loans. ^>re    cake    yovir    leccer   as 
a   direccijie-'from   S3A   alcho>igh    chis 
may   creaice    cercaji    Ipf^i    n-mhiomc 
for    che    licensee    in   proceccing    ics ' 
posicion. 


Ai4<ansas    is    locaced    in    che   Mississippi 
cl(ie  >iniced   Scaces    Congress    as    one   of    ch 
stressed  areas . 


Delz-aRegion   designated  by 

ciofr3--Lj   mosc    econcomicallv 


T^ 


e  average  Arkansas  disadvancaged  smal 
income  o£6\le^  chan  550,000.00.  Your  n 
will  cost  cije^LYPical ,  small  disadvanca 
and  35, 0(OO.0"Qva%^ar  to  ---aply.  In  Ark 
disadvantaged  QoncTarn  muse  spend  from  1 
on  compLiance.  ^This\eliminaces  mosc  Ar 
form  participacingX^n    Di^e   program. 

While    complex   and   expetvsive~^^:eproting   r 
for    larg]e   business    concerns,    cJ 
small   diisadvancaged  busineS^.      The 
another  lexample   of    syscemacicvdiscrimin 
advancagjed   concerns    from   receiv 


i    concern   nas    a   gross    annual 
ew   repTOCingXrequixements 
ged   business    becween    33,250.00 
ansas    chis   means    che    typical 
5"    to    20Z   of    iJts    grass    income 
kansas    disadvantaged!  concerns 


equirements/may   be    j'ustified 
ppropriace    for    the 
hat    this  ^-is    just 
acion    chac    is    keeping   dis- 


7808 


We  have  enclsoed  a  graph  chac  will  issuscraces  SBA's  record  wtch 
minoricy  firms  over  che  pasc  decade.   There  is  no  doubc  chac  SBA 
financings  shifced  colargpr.^ — LjiiS__reacialLy  diverse  firms  during 
chis  period. 

In  che  pasj:^cwo  years  your  reporcing  requirements  tor  che  SSBIC 
of  che  safall  concerns  has  incre::sed  che  licensee's  expenses  from 
S2.  700^^30  per  year  co  maybe  as  high  chis  year  of  S^,  000. 00.   The 
cacip/message  in  cM-s— Thit c  is  co  s'trrf-t.^JiP'^^^S  cowa^.  Larger, 
nior8^successfuJ:''concerns  :   In  ocher  words7~'~~aijandon  chd\  SSBIC 
misfs  ion .    y^ 

Xne  SSBIC 's  charge  under  che  ACT  co  financially  assNisc  Diysadvancaged 
Small  jZoncems  who  may  be  deprived  from  parcicipacin^  in  ^he  Free 
/Incerprise  Syscem  is  being  seleccively  descroyed. 


Capical-Managemenc  Services.  Inc. 


Presidenc 
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AGREEMENT  OF  REVERSAL 
April  13,  1993 


On  or  about  June--^  1992,  an  aa8lgnment~~-wAS  enter  into  by  and 
between  Capjjral-Hanageiaent  Services  Inc.,  an  ArteuTsas  Corporation 
hereinafta^r  known  aa  "Capital"  and  Central  Arkansas  Community 
Developiient  CorporaiJronT"'^  ArkanBaB~~net^_for  profit  Corporation 
hereinafter  koown  as  "CACDC  whereby  CACD^""^4^uld  assign  and 
tranrsfer  to^Capital  $2,514,000,00  in  publicly  traced  s toe ti  of  at 
le»4t  NASCAQ  quality  in  exchange  for  certain  assets  heia  by  capital 
as/  nore^  specially  set  out  in  the  Assignment  attach  treretQ  and 
mark ed/^Exhi bit  A"  and  made  a  part  hereof  by  reference 


That  on  September  30,  1992,  CACDC  did  infact  transfer  to  Capital 
529, 263  shares  of  National  Building  Supply  Stock  at  $4.75  a  share. 
Boih  parties  have  held  their  respective  assets  intact  as 
transferred. 


desire  and  agreement  of  Capital  and  CACDC  thai:  this 


It  is\th 

transaclHonXbe  reversed.  Capital  hereby  trans^Aifs  5,293  shares  of 
National  B\iiloing  Supply  stock  to  CACDC  and  CACDC  hereby  assigns 
and  transfers  all  assets  as  more  specially  shown  in  Exhibit  A  to 
Capital . 


and  entered 


IH  jWITlfESS  WHEREOF,  the  parties  hereto  have 
thjjs  Agree^aent  the  date  first  above  written 


TRAL  ARKANSAS  COMMUNITY  DEVELOPMENT  CORPORATION 
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AGREEMENT  OP  REVERSAL 
April  13,  1993 


On  or  about  Sept^atSer  30,  1992,  a  Contribu 


Agreement  was  enter 


into  by  and,betwean  Capital-Hanagenent  Sarvlces^ilic.  ,  an  Arkansas 
Corporation  hereinafter  known  as  "Capital"  and  Cerrt^ral  Arkansas 
Commun^y  DevelopMiVfe-'t^'orporation ,  aTT~~-JLrkansas  not  ^for  profit 
corporation  hereinafter  known  as  "CACDC"  whe^by  CACpc  would 
contribute xto  Capital  470,737  shares  of  National  Bnilding\  Supply 
stock  and  nedical  accounts  receivable  as  designated  aa,  TMWB 
0Q'61077/i6-l  and  TMBW  00513527-122  dated  September  18,  1^92. 


was  the  hope  and  desire  of  the  CACDC,  with  the  approval!  of  SBA, 


that  Capital  would  be  able  to  sell  the  assets  for  cash  and  use 
tnosel  funds  for  financial  assistance  to  the  disadvantaged  small 
businesses  within  the  Mississippi  Delta  Region, 


It  i'^  tKe  agreement  of  Capital  and  CACDC  that  this  transact/ion  be 
reversed X  Capital  hereby  transfers  470,737  shares  of  Netional 
BuildinVsu^ly  stock  and  nedical  accounts  receirVable  as  des^nated 
as  TMWB  OOXlo\726-l  and  TMBW  00513527-122  ^ted  Sept-ftmhor-  ir,  Iioq-? 
to  CACDC  and  CACDC  hereby  acknowledges  and  accepts  said  assets  as 
is  of  September  30,  1992, 


nd  entered 


TION 
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THOMLA.S      W  >        JVNDEFtSON 

8604  W.H     Surges 
El   Paso,    Texas        79925 
^715)    nT 


that   I   sut^alt  ay  resignation  au8  an  officer 

jrporation.       This    subaission^s    due /to   the 

■e  is  now  spent  out  of  thenar ea  and  li  <la_Qot 

iitively  continue  to  coM»it„,-to  the  organization. 

association   with   the   organization   and  wish   you 


Sincerely, 
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SUMMARY: 


CAPITAL  MANAGEMENT  SERVICES,  INC. 
LITTLE  ROCK,  ARKANSAS 
tiibfc!  Nu. — 9^-/-Q6 - 5  2  07 


Non-cash  assets— wer/' — caatributed  to  CMS  >s  a  capital 
contribi;i:rixJfr"that  were  represSrrfeed  to  be  free  and  clear 
of  JJ^ns  and  encumbrances.  It  is"-~questi enable  as  to 
:her  this  representation  was  corrects.  CMS  Xttempted 
fo  obtain  leverage  from  SBA  based  on  thl^  increase  in 
capital. 


Licensee  transferred  certain  assets  to  an  associate  m 
exchange  for  stock  which  was  r«>presented  to  be\  non- 
restricted  stock  listed  on  NASDAQ.  The  stock  is 
restricted  and  not  listed  on  NASDAQ.  The  valu^  ofl  this 
stock  is  questionable. 

We  have  attempted  to  obtain  the  source  of  th^  donated 
assets  without  success.  Therefore,  the  matter  hai  been 
referred  to  the  Inspector  General  for  investiygati/on. 


BACKGRC 


^CMS  is  a  Specialized  SBIC  that  was  lip^nsed  on[3/14/79 
id  it  has  $1.4  million  in  priv^jte^^capital  ari4  $3.4 
million  in  SBA  leverage. 

In   June   1992,   Licensee   initiated   two  non-cash 

transactions   with   an   associate   (Central  Arkansas 

Community   Development   Corporation)   which  were   not 
consummated  until  September  1992: 


It  accepted  a  pool  certifica 
receivables  valued  at  $11.5 
Building  Supply  (NBS)  stock 
IS  a  contribution  of  non-ca 
resented  as  an  increase  in 


medical 

ional 

illion 

h  was 


L'icen*^  received  NBS  stock  valued  at  32.5  million 
for\^rb^n  assets  held  by  the  Licensee  which!  were 
reported  ny^the  Licensee  to  be  of  comparable  vjalue. 

In  October  19>2,  L^ls^nsee  applied  for>/$6  milli'on  of 
leverage  in  the  xorm  of-~-pteferred_5^r^k  based  /bn  the 
capital  increase  corxsummated  in  September  1992 

On  December  8,  1992,  Lie 

Was  reminded  that,  as  a  matter  oT  policy,  SBA  does 
^not  leverage  capital  contributed  in  the  form  of 
non-cash  assets  until  such  assets  are  converted  to 
cash. 
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Was  advised  that  an  examination  of  the  Licensee's 
operations  would  be  needed  before  any  leverage 
viaed. 


that  approval  of  dorsposition  of  assets 
ociate  would  be  conditioned  on  the 
nverting  the  NBS  stock  inbo  $2.5  million 

i-ji  120- 


ed   that   the   $6 
was  being  returned. 


92,  SBA  agreed  to  accept  a 
cation    based    on    the 
at: 


receivables  were  free  and 
cumbrances  and 


illion  \  leverage 


!1.4  hjillion 
.licensee ' s 


of 


-  the  licensee  would  dispose  of  the  NBS  jstock 
received  in  exchange  for  Licensee  assets  w^th|n  120 
days. 

On  March  11,  1993,  the  Examination  report  on  tfie  Licensee 
was  issued.  Among  other  things,  the  exanviner  pas  not 
able  to  determine  the  source  of  the  donate  assets.  The 
^examiner  reported  that  there  was  a  reinsurance  on  the  part 
the  Licensee's  management  to  di.&c-Tose  any  inf oniiation 
co^K^erning  the  source  of  the  doifiated  assets . 

On  March  26,  1993,  an  examination  letter  was  sent 
advising  the  Licensee  of  the  results  of  the  examination 
and  stating  that  the  leverage  apglication  would  not  be 
processed  until  the  regulatory  i^attBs:s  were  resolved. 
The  letter  also  provided  the  Licensefe-~^othar  opportunity 
to  explain  the  source  of  the  non-cash  a^^sets^ 

.OnXApril  23,  1993,  SBA  received  the  Licensure's  i^esponse 
j^ie  ExaminatJ.on  letter.  Answers  to  questions 
com^erhdng  donated  assets  were  not  providedV  Instead, 
the  Hjic^^see  stated  that  they  would  reverse\  the 
transactions,  and  that  no  explanation  should  be  necessary. 


On  May  5,  r9i93,^^e  matter  was  referred  to  tme  Offipe  of 
Inspector  Gen>arai5Qr  investigation  with  tjte  expect/ation 
that  the  sourbe  of^M^ie  contributed^^^fssets  wiAl  be 
identified.  Licensee  was — advi  spd — ttfat  they  wefe  not 
responsive  to  the  exajnination  letter  and  that  t^  matter 
had  been  referred  to 
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DATE: 
TO: 


THRU: 


FROM: 


Joseph  L. 

Director^  Office  of  Investment 


SUB, 


yllis    E.    Dawson 
fchief   Area    II,    Office   of    Investment 

Wa  1 1  e  rj»€^er  s  o  n 

Fin^iTcial  Analyst,  Office  of  Investm^ 


Inc. 


apital  Management  Services, 
License  No:  06/06-5207 


TWis  memorandum  is  to  provide  a  chronology  of  events  regarding  the 
apove  ^SBIC's  application  to  SEA  for  preferred  stock  leverage  and 
the  subsequent  referral  of  this  matter  by  the  Investment  \Division 


Miy   5,   1993     to   SBA's 
:igative  evaluation. 


Inspector   General   (IG)   fo 


April  23 


April  19 


April  14 
April  7 


AprlLl  1 


CHRONOLOGY 


Following  a  review  of  this  matter  by  ^^A's  /Acting 
Administrator,  a  letter  is  sent  to  the  Licensee  (setting 

prth  SBA's  decision  to  refer  the  mat^^x  to  SBA'SylG  for 
investigative  evaluation  and  a-Hrremorandum  reqiifesting 

UCK  an  evaluation  is  transmitted  tn  the  TG. . i 

The  Office  of  Investment  (01)  receives  a  letter  from  the 
Licensee  responding  to  01 's  examination  letter  dated 
March  26,  1993.  Answers  to  questic^xis^oncerning  donated 
assets  are  not  provided. 


BA  sends  a  letter  to  the  Licensee  statinq  it"i^s  willing 
tbs^^^review  and  comment  on  the  agreements  cf  rev^ersal  in 

crm^tion  with  our  review  of  the  Licensee '  S\  response  to 
OIXs  \j£amination  letter  of  March  26,  19S3.  \     \ 

ttal   of 


The  AssociatSxAdnn 
to  Ms.  Kathy 
President  Clintdn  for" 
from  an  unidentifiM  SBIC 


nds  a  letter 

request  to 

ning  financing 


tPeterson  telephones  Ms 
j       of  her  search  for  f  inan^x-**;;!. 
'^--.^^^^   conversation  certain  statements 

^~"~~~^^thcKthe  assets  donated  to  the  Licensee  are  not  free  and 
cl^a^  of  encumbrances  as  has  been  represented  by  the 
Licensee  in  its  leverage  application. 


he  status 

rse  of  the 

which  suggests 
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March  26  01  sends  to  the  Licensee  an  examination  letter  and  a  copy 
of  SBA's  Examination  Report  dated  March  11,  1993  for  the 
24-month  D^r-roCT^  ended  NoVemteer  30,  1992.  OI's  letter 
stated^--<hat  the  Licensee's  Marcti  9th  plan  was  not 
acc^Pt^€able  and  01  is  withdrawing^  the  Licensee's 
)lication  for  $1.4  million  of  pref erred^stock  leverage 
mtil  the  regulatory  issues  are  resolved. 

March  Xl  The  Aetirig  Director  of  SBIC  ^"ErxajriinationsXs'^nds  an 
Examifiation  report  on  the  Licensee  to  Oi^The  trarismittal 
letler  states  that  "We  believe  the  donatl^  and  exchange 
{t  assets  raises  serious  questions,  suchXas  potential 
conflict  of  interest  transactions,  which  wk  could  not 
pursue  because  of  Mr.  Anderson's  refusal  to  ^nswar  our 
questions  regarding  CACDC's  source  of  the  stock  and 
accounts  receivable.  Without  additional  information,  we 
believe  the  potential  for  undisclosed  material  itacts 
exists  in  the  transactions,  including  the  poten|:iai  for 
illegal  activity." 


A  letter  from  the  licensee  to  SBA  dated  March  9,/  1993 
indicated  tnat  the  licensee  intends  to  sell,/ with  SBA 
approval.  National  Building  Supply  stock  and  medical 
accounts  receivable  over  a  period  of  six/xo  eighteen 
vmonths . 


Feb.  19 


199! 


Dec 


Dec 


Da\id  Hale,  president  of  CMS  met,j«rth  Wayne  Foreh>  Ned 
jerson,  Joseph  Newell,  Phyjlis  Dawson,  j^jhH  wali-or- 
P^^^rson  of  the  Investment  Division  at  SBA  headquarters. 
The  purpose  of  the  meeting  was  to  discuss  the  licensee's 
leverage  application  and  the  concerns  which  have  been 
raised  as  a  result  of  processing  tha^application  as  well 
as  those  which  have  developed  in  tijecDuj^se  of  a  recent 
SBA  examination. 


H^4e  stated  that  he  wanted  to  reverse  the  dispo^tion  of 
s^<^  to  an  Associate  (the  NBS  transaction)\  and  {donated 
ca^tai  transaction  in  an  orderly  fashion.  Hale  was  told 
to  senov  a  let^="-  to  SBA  for  our  approvWl  oA  the 
license 'svplan  to  reverse  the  transactions. 


18  A  conf  identialNnemo^'SLQdum  outlining  certai;^  transactions 
which  should  recfedve  s|>ex^i^l  attention>ras  sent  from  01 
|to  the  examiner  inXhe  SanFraficicGe-tTistrict  Offjxe  who 
jwould  be  responsible^Cor  the  forthcoming  examination  of 
the  Licensee, 


licensee  submitted  an  applicc 
erred  stock  leverage. 


1.4  million  of 
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Dec.  9  01  sent  a  letter  to  the  licensee  agreeing  to  accept  a 
fully  executed  leverage  application  package  subject  to 
the  understandings  that  ttie..jiedical  accounts  receivable 
trans ferped""^  the  i  icensee"^--f^m  Central  Arkansas 
Conunu»dr€y  Development  Corporation  ("'VZIACDC" )  are  free  of 
li^r(s  and  encumbrances  and  the  license^vwould  dispose  of 
rertain  assets  received  Jrom  an  Associate^or  cash  within 
120  days. 

Dec.  S/  Meetijjij^t  SBA  with  James  Hall  IIlT'"'~<i4rector  of  Capital 
Man^ement  Services.  Present  from  SB)^Sv  Foren\  Klapp, 
Ditvson  and  Peterson.  Capital  Management '  s  preferred  stock 
ipplication  for  $1.4  million  was  discuissed.  \  Foren 
repeated  that  it  is  SBA  policy  not  to  leverage  non-cash 
assets.  A  new  examination  is  required  becausey  the\  last 
exam  is  two  years  old. 


Defc.  8 


Dec .  1^ 


01  sent  a  letter  to  the  licensee  concerning  $13 .  8|  mi]|lion 
of  assets  donated  to  the  Licensee  stating  the  assets 
would  not  be  recognized  for  regulatory  capital  purposes 
until  converted  to  cash,  and  approval  of  the  disposition 
of  assets  to  an  Associate  was  conditional  on  these  assets 
being  converted  to  cash  within  120  days.  /OI  /again 
returned  the  $6  million  application  for  preferred/ stock 
leverage  because  of  insufficient  private  capital. 


^01  sent  a  letter  to  the  licensee  agajj^  returning  its 
jferred  stock  application  because  th^licensee  d^s  not 

the  requisite  amount  of 
0^0,000  of  additional  leverage-;- 


Oct.  2! 


Oct.   15 


01  returned  the  preferred  stock  application  to  the 
licensee  because  it  did  not  have  the  requisite  amount  of 
regulatory  capital  for  $6,000,000  of~""a-^d4tional  leverage. 
The  licensee  was  also  asked  to  supp!ty-<ert^-in  information 
,conc6 

ion  of 
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//Vv  O-/-/ 


BY  FACSZMILE  AND  MAIL 


06-5207 


fe  are  in  receipt  of  your  letter  dated  Aprj 
\p   S^A's  letters  dated  March  26,  1993  and  April  19,  Z993 
regard,  we  have  the  following  comments: 


ponding 
In  this 


You  sulami^ed  the  following  agreements  b^ween  the  licensee  and 
Centra iNvxJc^nsas  Community  Development  GerptrratrtSn  (CACDC)  for 
SBA's  apprcJval  in  order  to  meet  the  requirements  of  Finding  1: 

An  unexecuted  "Agreement  of  Reversal"  between  the  Licensee 
and  CACDC  with  respect  to  a  "Contributt-ofu^Agreement" 
^executed  by  such  parties  on  or  about  ^~S-eptembB<;^  30 ,  1992. 

AnNjnexecuted  "Agreement  of  Reversal"  between  the\Licensee 
and  ^ACDC  with  respect  to  an  "Assignment  Agreement '\ executed 
by  r^cnxparties  on  or  about  June  1,  1992. 


\s   we  indicated  in  our  letter  to  the  Licensee  dated  April  19, 
1993,  SHA  voui^reVaew  the  above  agreements  in  connection  with 
our  review  of  thV^Li^irensee '  s  response  to  SBA's  examination  jletter 
of  March!  26,  1993  .^ijowever ,  we  are  unable  to  review /these  1 
agreements,  because  ^e  Ll<;ensee '  s  letter  of  April/'io,  1993  did 
not  incllude  answers  to^he  gtie^ions  raised  in  oyx   examination 
letter  of  March  26,  199  3\inder  Flivli^ig  1  cqngarfiing  the  l/000,000 
shares  of  National  Building^Supply ,  Inc.  common  stock  aryd  the 
donated  medical  accounts  rece~ivable  ($11,532,782). 


Furthermore,  despite  repeated  request^-^X£°n'SBAj^-the  licensee  has 
beejjunwi^lling  to  provide  a  full  explanation  regarding  the  issues 
raisea^Ji^^lve  Examination  Report  under  Finding  1.   Consequently, 
this  matter'^^i^s  been  referred  to  SBA's  Inspector  General  for  an 
investigative  evaluation. 


rindin?  2 
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Acceptance  of^the   licensee's  argument  that  the  transactions 
referred  tfxin   the  Examination  Report  should  not  bKrecorded  as 
"Notes  apd  other  securities  received  on  sale  of  portfolio 
securi^jTes"  requires^,^roOt"~that  "f inaTiciaJ^ssistance"\was 
provi^d  to  the^sfliall  business  concerns.  SES"^>s  willing\to  review 
evidence  whic>^emonstrates  that  the  small  busirtft^  concetrns  have 
usec^  the  portfolio  securities  in  question  to  promobe  theii 
groyth,  escpansion  and  modernization,  as  contemplated^by  th^  Act. 


Th6  licensee's  letter  of  April  26,  1993  states,  with  re^pect\  to 
HeJi- Pi-dorp ,    that  "This  financing  has  been  satisfied  in  fiill.' 
P]|ease/ provide  SBA  with  copies  of  the  documents  showing  term^, 
cbndiuions  and  dates  of  such  satisfaction  including  proof \  of  |bank 
deposd(ts  for  any  cash  received. 


Out  examination  letter  request,  that  interest  no  longer  be 
accrueJd  on  the  Castle  Sewer  and  Water/ Southloop  Construction/ 
loaiis,\was  not  intended  to  create  legal  problems  for  the/ 
licensee.  The  request  was  intended  to  avoid  full  income/ 
recognition  on  a  delinquent  loan.  The  licensee  is  able/to 
mainrainXan  interest  receivable  on  its  books  by  following  t^he 
instructians  in  Appendix  II  to  Part  107  -  chart  of^Xccounti  for 
SBICs  (Vee\^ccount  Nos.  14  3  and  144)  . 

ny  questions  regarding  these  matters  to  Waltei^ 
-205-7594. 
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CAPITAL  MANAGEMENT  SERVICES,  INC 
1910  N.  SRANT 
LITTLE  ROCK,  AR   72207 


DATE   M^y  5.  1993^ 

NUMBES'  OF  PAG^S(  INCLUDING  COVER).    ^ 


TO: 


COMPANY 


TELBCOP 


FROM 


COMPANyX  \  Capital-Management  Services.  Inc 


TELECOPIER  SXSbl  )  ■  66A-6302        VOICE  it  C  ^m  'I  (^Aa-R 


MESSiSGE:, 


THE  INFORMA 
FOR  THE  USE 
IS  CCNFIDEN 


DISCL 


OSURE 


RECIHIENT  Y 
HEREBY  NOTI 
COPYIING  OF 

transmissio 
privileged 
commlInicati 
telefIhone  a 

AOOR 


'"ionXon'taineo  :•  this  telecopy  is  intended 

of    THE\A0b^5S£E    AND    MAY    CONTAIN    INFORMATIC 
lAL,    PRryiL^^^D.     AND/OR    OTHERWISE    EXEMPT    Ff 
NDER    APPLKJABCC     LAW  .     IF    YOU    ARE     NOT 
U    ARE    NOT    AtKHHOR^ED    TO    THIS    TRANSM] 
lED    THAT    ANY    &^Sc>HNATION,     DISTRIEL 
HIS     COMMUNICATlb<^(     IS     S^:^ICTLY    PROHI: 

15  NG"^  INTENDED  T^  UA I vS^-TV+X-iiaNE-: 
ELATIONSHIP.  IF  YOUHlAVE  RECEIVED  1 
N  IN  ERROR,  PLEASE  NoYs^  US  IMMEDl 
0    RETURN    THE    ORIGINAL    ME^SAgE    TO    US    AT    THE.,^i<^B0VE 
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CAPITAL-MA^iAG£ME^4T    ShHVlCtb.    n\t<^. 

SUtrt  SOD-  mONOOTWCSSAMT 

iirae  BOCK.  *Bou»s*s  Tia? 


May  5,  1993 


Mr.  Joseph  L.  Newell 

Direccor 

Office/'^of  Invescju-Ktf 

U.S.  /Small  Bus^rriess  Adminiscracion 

409  ^rd  Serene,  S.W.  -3ch  Floor 

Washington/  D.C.   20416 

/  Re:  Your  lectar  dated  May  5 

Dear  Mt .  Newell: 

I  [am  ghocked  ac  your  leccar  under  Finding  1.   In  our  meeclng  |of 
Fabruiry  19,  1993  you  specifically  scaced  chac  che  reversal  d£ 
the  taansaction  would  sacisify  SBA  in  full.   In  fucher  conveisatians 
with  y^u  office  ic  was  explained  chac  this  was  the  incenc'  of/  che 
SS]\C,  nowever,  we  wanted  your  office  to  approve  che  documencs ,  as 
you\ reques ced,  before  che  reversal  was  made.   We  mailed /Vou /copies 
of  che  Woposed  documents  and  on  April  19,  1993  yau  iTi^caC-ed_ :  u:. 
boch  Xby^eccer  and  celaphone  chac  this  was  che  righc  z'burse  of 
action,  and  if  we  intended  co  keep  or  sell  che  assec>/for  cash 
Chen  cft^  aXdicional  information  would  be  needed. 

It  was  ouKcdXal  understanding  chac  this  rSversal  would  sacijify 
Finding  1.  ^-iiT  you  wish  che  additional  infuruiaLiuu  aa  sac  out  in 
your  letter  of  March  26,  1993  we  will  provide  you  with  che  infor- 
mation as  to  che  best  of  our  abilities  by  May  12,  1993.   Should 
cer^iain  informacion  be  unavailable  Co  us  chen  we  will  seek  your 
guik- 

.etter  of  May  5,  1993  that  "'Sfe^it^vrepeatad 
the  licensee  has  been  unwilling  do  provide  a  full 
■  ■  ;g  che  issues  raised  in  che  Exami^a-ioti  Report 
'lease  furnish  to  us,  if  possible  by  faj^^  today, 
'quest  or  other  documentation  chat  Repeated 
for  any  informacion  since  the  issues  were 
ra;.'se  zn  your  letter  "sif  March  25,  1993  concerning  Finding  1.^  We 
are  unable  to  locarsd  ox  remember  any  such  request.   Tiie  only 
written  coimmunicatiorKfratBkyour  office  since  che  March  26,  1993 
lecrer  chat  we  are  able\Co  locate  is  the  letter  date^  April  19,  1993. 

We  want  tc  provide  you  witJt\any  aft-d~^all  inf ormapirdn  that  w^have 
avaliablel  and  cooperate  with^y,ou  in  ever'/  vsfazid   as  I  hav^  explained 
CO  Mr.  Walter  Pecerson  we  want  ";iou  co  approve  our  every  s^ep   and 
Chac  we  have  che  full  understandi^vgbetween  che  SBIC  ajKi  SBA.   Our 
goal  and  intent  to  to  do  everythingtrhacyou  wantus^^o  do.   We 
app^li-^^eXf  there  has  been  any  misundersTdmiiirg^  however,  we  want 
to  emphi^«-~-^^ar  we  thought  that  we  were  doing  everything  that  you 
requested.  ^'^^ 

!a»£:;ent  Services,  Inc. 

:3c 


President 


Uti  thc'tSmnll  2Bui.i./uii  Urnrctimijit  <STti  oj  IQSS 
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PERSONAL  S  CONFIDENTIAL 


May  13,  19 


I  sprbke  with^-BSvid  Hale  at  1:00  today  regcTr^ng  the\  tentative 
Arkansas  tr<£p  to  meet  with  the  Governor,  Ark^sas  DeVelopment 
Finance  Authority  (ADFA)  and  one  other  group  that^David  trouldn '  t 
rdmeinbe^/plus  any  other  group  you  feel  should  be  at  the  discuss  of 
tne  SBIC  Program  and  the  "Community  Banking"  concept,  \pavia  would 
iyike  to  know  when  we  expect  to  arriving  so  he  can  confii^m  t^e  time 
with  ^he  Governor  and  other  attendees. 


Ther^  is  only  one  contract 
ivaiJLable  June  3,  1993. 

ngton/Dulles  (7.10am)  via  St 


t  Little  Rock  (6:00pm)  via  St.  Louis  to  Wash/Dulles /(lli 02pm) 


carrier  to  and  from  Lititle 


Louis  to  Little  Rock  1(10 


Rock 


31am) 


Tor\  Your  Information: 

Aftet\Da\id  and  I  finished  our  conversation  req^ding  thie  Little 
Rock  tXip\ie  told  me  of  his  recent  SSBIC  audi^t^conversati^s  and 
correspoqdeK^e  with  Walter  Peterson,  Mar(Virn  Klapp,  Joseph  I^ewell 
and  you. 

If  I  understood  what  David  said,  'we  have  shut  his  SSBIC  down'.  It 
all  started  when  Tom  Anderson,  Manager  of  his  SSBIC  approached  a 
grfoUp  from  England  who  is  involved  in  Fac.eory^Built  Homes  among 
otjher\  things.  The  group  took  $15  milriqn  ^^f-^^heir  assets- 
cqnsisrvng  of  stock,  medical  receivables  etfcv/  fbqm  American 
ccimpanies\and  invested  them  into  Tom  Andersons  cS^,  ''>ip  strings 
atjtached'' . 


Tcjm  received^  a  H^gal  opinion  from  a  Little  Rock  law  firm  ^tating 
that  under  SSBiCs^^les  and  Regulations  it  would  be  acceptable  for 
hijm  to  '|donate*\''stirplus  assets"  to  the  SSBIC  managed  bv  Tom. 
Acting  on  that  legAj.  o^^nion,  Tom  took  the  $15  million  surplus  from 
hi^s  CDC,  made  a  gilf£  oK^onation  to  the  SSBIC  with  no  storings 
attached  J  no  exchangeN?f  sbcick,  ownership,  manageme/lt  or  control. 

Daivid  caine  to  Washington">^.  spoke^--tCL_Marvan_^ler^p  who  agi'eed  to 
accept  tt|e  $15  million  as  th^^SSBICs  pFivate^^pital  providing  the 
assets  are  sold  and  converted  ro  cash  prior  to  leverage, /he  argued 
but  our  (decision  was  final.  He  ciscisented  to  our  decision  and  was 
in  the  pr\^cess  selling  the  assets  wheT>--h^_jneetwii>'^u  and  Joseph 
Newe-LlwhcJ\told  him  the  assets  are  not  acceptable  and  to  reverse 
the  enti 
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During  subsequent  conversations  with  our  office  Walter  Peterson 
told  him  not  to  sell  the  assets  or  reverse  the  entry.  Then,  our 
examiners  did  an  audit^asXfi.d  TQ.m_Anderson  questions  that  he  felt 
could  not  be  answer—wTCfiout  the  approVai-^f  the  England  group  and 
everything  is  jxjw  at  a  stand  still. 

He  said  se^ral  letters  have  been  written  regardin^Nthe  transaction 
and  by  Kim  putting  everything  back  the  way  it  was\is  no  longer 
acceptable  to  us  urvgii— tiH^answers  alir-thequestions  regarding  the 
'donation'.  ;!e,saldhe  has  provided  us  witR^aO^  the  infofmation  he 
has /and  sim{3>ywants  to  know  what  else  we  want^^lvtm  to  dc 

He/  recently  sent  us  a  letter  and  did  not  receiveXa  reply.  He 
called  oXir  office,  Walter  told  him  we  were  reviewing  hi>s  letter  and 
wAuld  c^t  back  to  him.  He  wrote  a  second  letter  with  nio  response, 
dalleci  for  Joseph  Newell  and  was  transferred  to  Walter  and  received 
the  ^me  answer.  According  to  David,  no  one  has  ret\irnetl  his 
calls 


{fe  tipld  me  that  Joseph  Newell  and  Walter  Peterson  both  spokej  with 
England  group',  he  gave  us  their  names,  address  and  everything 
s  and  still  we  referred  this  to  the  Inspector  Genera/ls  ^ffice 

fi^r  iVivestigation.  / 


jr  It 

He\has\  other  investors  interested  in  his  SSBIC  howevet,  he  can't 
entax  iJito  a  contract  with  this  investigation  pemilng  and  he's 
unabXe  rp  reverse  the  $15  million  transaction  or  s^ll  the/ assets, 


His  maJXf  concern  is  taking  a  loss  on  the^^i5^million  duriha  this 
holding  p^ib^  which  he  could  be  liable  for  an  undet-ermi "°'-'  amrMim- 
of  money,  not  to  mention  the  loss  his  SSBIC  is  facing. 

David  ask  that  I  share  this  information  with  you. 


41  -381  97  -  40 
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SUMMARY ^ 


CAPITAL  MANAGEMENT  SERVICES,  INC. 
LiniX-BOOC^ARKANSAS 
)7 


Non-ca-sh  assets  were  contributecr~-tD  CMS  as\a  capital 
coiytribution  that  were  represented  toN^e  free\nd  clear 
liens  and  encumbrances.  It  is  ques^ionabise  as  to 
whether  this  representation  was  correct.  x:ms  attempted 
to  obtain  leverage  from  SBA  based  on  this  \Lncr^ase  in 
capital. 

Licensee  transferred  certain  assets  to  an  asst5ci^te  in 
exchange  for  stock  which  was  represented  toT  bej  non- 
restricted  stock  listed  on  NASDAQ.  The  ktodk  is 
restricted  and  not  listed  on  NASDAQ.  The  valui  o^  this 
stock  is  questionable. 


We  have  attempted  to  obtain  the  source  of  the  dfonated 
assets  without  success.  Therefore,  the  matt/r  has  been 
referred  to  the  Inspector  General  for  inves;e^igation. 

CMS  did  not  make  interest  payments  on^-^wo  debentures, 
he  Investment  Division  is  schedulijig-^  pre-liqoidation 
ting  for  May  21  at  10:00.    ^-^^^^^  ^ 


BACKGROUND 


CMS  is  a  Specialized  SBIC  that  was  licensed  on  3/14/79 
and  - '-  ' ^ ,  .    •  ,  ,  • 


pri 


capital  and  $3.4 


cert 


initiated  \  two' 
ociate   (Central 
Corporation)   whict 
992: 


non-cash 

rkansas 

wef  e   not 


ificate  backed  by  medical 

11.5  million   ^nd  Natjional 

tock  valued  atyS2.3  mijllion 

on-cash  ass^s  whicjfi  was 

se  in  priv^^  capital. 


V. 


e^ 
cat 


,  ,        reck  valued  at  $2.5/million 

for  certain  assfe^  held  by  the  Licensee  which  were 
reported  by  the  Lib«|Tsee  to  be  of  compajP€(Sle  value. 

October  1992,  Licensee  applied  fo'T  $6  million  of 
>rage  m  the  form  of  preferred  stock  based  on  the 
:al  increase  consummated  in  September  1992. 


On  December  8,  1992,  Licensee; 
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n^^JX?^S^?^ntIli>Ic*v^assets  are  converted  to 
:r£sh. 

coulji-tee-'provrded , 

of  cash  within  120  days. 


was   advised   that   the   $6   million 
application  was  being  returned. 


leverage 


on  December  9,  1992,  SBA  agreed  to  accept  a  51.}  ™i^lli°n 
leverage    application    based    on 
representation  that: 

-    the  medical  receivables  were  free  and/  cl^ar  of 
liens  and  encumbrances  and 

the   licensee  ^°-^^  ^^'Z^Zs:e  J^s^iTlTo 
received  in  exchange  for  Licensee^  ass-eua   ^ 

days. 

^"•""^  'h  '  ''^Vna^^s^thfng^^'?i?^s^^ 

Jk^  issued.  ^°"^.°^j;^„e  of  the  donated  assets.  The 
able  to  determine  Jjj.  ^^jl^f^J  °^^3  \^^^eiuctance  on  the  part 
examiner  reported  that  ^^ '"  ^^^^  A^oge  any  information 
of  the  Licensee's  management  to  djseJ^se  any  x 
concerning  the  source  of  the  done* 

„  V,  7fi  1993  an  examination  l^te:^\was  sent 
m  March  26,   1993,   an  e*         of  the  ex^ination 

to  e^S^^^Kthe  source  of  the  non-cash  asset^.     \ 

>  •-,  ^T  i^q-.  SBA  received  the  Licensee's  response 
On  April  H<  1^'.  ^^^i"^^^  Answers  /to  questions 
to  the  E^^t^g'efg  Jere  not  pro^d.  \nltead, 
concerning  ^°^^>^^^^t   !hev   woald   reversS   the 

on  May  5,  1993,  the  •«^;i^/,f,rJSh!:^.p "Nation 
hf??eei  referred  to  the  Inspector  General. 
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On  May/',  1393,  ID  was  advised  that  CMS  has  not  made 
interest  paymentc  on  two-dfebentures : 

>14,867  was  due  on  March  3 
$35,952  was  due  on  March  17, 

By  letter  of  May^  .  1993^ CMS  was  given  7\days  to  make 

payment. 

On/fiay  18,  1993,  David  Hale  was  called  by  th^  Account 
cecutive  concerning  the  non-payment.  mr.  Hal^  stated 
that  a  check  was  in  the  mail  for  the  $14,867  and  ^hat  he 
would  have  to  sell  assets  to  come  up  with  tne  $39k,  952. 
He  advised  that  the  check  would  be  in  the  mailXon  M&y  19, 
1993. 


ID  confirmed  that  there  was  enough  in  the  account  to 
cover  the  $14,867  check;  however,  there  would  not  be 
enough  to  cover  the  second  check. 


Our  normal  procedure  is  to  transfer  a  licensee  to 
liquidation  when  payments  are  not  made  in/a  |ti..iely 
manner. 
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iarles  Mezger,  Acting  Director 
^Office  of  Examinations 

Phyllis  Dawson,  Chief  Area  II 
Office  of  Investment 


Joseph  L.  Newell,  Director 
Office  of  Investment 


Supjeqt:   Capital-Management  Services,  Inc 
Little  Rock,  Arkansas 
License  No.  06/06-5207 


At  abC(,ut\4:00  P.M.,  I  returned  a  call  from 

Social  Agent  David  Reign 
'eCTeral  Bureau  of  Investigation 
i^a^ZS  Financial  Centre  Parkway 
#2  Financial  Center,  Suite  200 
Little  Rock,  Arkansas  72211. 


that  he  had 
eneral . 


torney' s 


;  for  the  examination  of 
ovember  3  0,  I  1992. \  He 
Numbers  1  and  2 ,  tiut  a 


Report,   SBA^  FcrTH  468, 
a-XO^-^r^and  6-30-92. 
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Copies  of  SBA  Forms  1031  filed  by  the  Licensee  for  the 
following  SBCs: 


Autpmetrics 

cansas  Commercial  Real 
/Property  Care,  Inc. 
/  Cole  Masonr)^__&— Const ruGt 
Midwest^Consulting 
Med-A-'€orp 
Incredible  Closeout 


Telephone  numbers  for  Autometr 
was  known  to  the  SBA  examiner 

Copies   of   third-party   corre 
i/nformation  from  SBA  about  Nat 
irst  Dominion  Financial  Group. 


said 


Copies  of  any  prior  referrals  to  the  OIG  re:  Capital- 
Management  Services,  Inc.  over  the  last  five  (5)  years./ 

S/A\  Reign  stated  that  the  FBI  inquiry,  at  this  time,  is  limited  to 
information  available  from  other  than  "public"  sources/ e. g/  their 
fileX  arK?  SBA  files  but  not  SEC  files. 

Items  "numbers  1,  2  and  6  should  be  provided,>y  the  Ofifice  of 
Examination^  directly  to  Special  Agent  Davi^_J*€ign.  The  balarice  of 
this  requ6st>/ill  be  handled  by  the  Office  of  Investment     I 

THIS  INQUIRY  SHOULD  BE  TREATED  AS  CONFIDENTIAL. 
cc:  ^ 
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U.S.  Small  Business  Administration 

Washington,   O.C.     20416 


Janic^^^.  Wolfe 
Actjrfig  Associate  Deputy  Adm 
4or  Finance,  Investment 

Charles  E.  Shepperson"'/Z(j2u 
Deputy  Associate  Administr 
for  Investment 

Fraud  Against  the  SBA — Cap 


Inc. 


Onl  Augjust  3,  we  received  the  attached  letter  from  the  United  States 
Attorney,  Eastern  District  of  Arkansas  concerning  the  invea'tig^tion 
of  \Capital  Management,  Inc.  We  referred  this  case  to  the  Insp^fector 
General  for  investigation.  The  Inspector  General  referre^  th^  case 
to  the  Vederal  Bureau  of  Investigation  due  to  lack  of  cesoutces. 


attorney's  letter  describes  instances  whereythe  licensee, 
has  submitted  false  and  fraudulent  statements  (etc.  I 
■tached  Joe  Newell's  analysis  of  Jthe  U.S.  Attorney's 


I  mentioned  this  case  to  Marty  Teckler  today  and  we  will,  get 
together  with  his  staff  later  today  to  discuss  the  proper  course  of 
action. 


7837 


..^2^- 

■■'^.r 


United  States  At:onttr\- 
Ejstem  Distna  of  ArKcuiscs 


A  sto' 
accou.-.c  of  s 
cash  m  it. 
$300,000.00, 
ve.nc  iato  a 
cashi 
Servi 
Effec 
S-100, 

capital,  ncy 
new  s 


roker  in  Little  Rock,  Arkans,AS<^.ad  control 
ne^eople  from  Louisiana,  vhic.h  had  over 

November  4,  1988,  he  transferred  from  the  account 


to  Capital-Management  Services,  It\c.  , 
savings  account,  and  $400,000.00,  m 
oaid"  off  tvo  delmcuent  Ic 


$400,000.00, 
the  form  of 
.acement 


oogus 

I     thinlf  something  similar  octrv^ed 

$1, 50^000. 0&   leverage  on   the   basis     

"capita'i<,^  X.need  all  the  documents  that  can  oe  located  on  the 
1986  levera 


6 ,  on  a 
fOO   in  new 


Also,  in  early  1988,  David  Hale  applied  for  leverage  and  vas 
turned  dovn.   Please  send  what  can  be  found  about  this.' 
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Page   2 

July   29,    1993 
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Transacticn  One 


Total  S600  COO 

sea  atlacnsd  lisl  ilsmrcng 
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U 
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U.S.  Small  Business  Administration 

Washington.   O.C.     20416 


B<^ 
W 


DATE 


SWBJEC 


with  the  applicable  procedures,  /a  meeting 
n  my  office  at  2:00  P.M.  on  August /l6, 

on  action  to  be  taken  by  SBA  y&s   a/ 
creditor. 


■ibut 


iate  it  if  you  or  your  designee  would  be 


Ronald  Cibolski  -  Office  of  Liquidation 
Marty  Teckler  -  Office  of  Genera l~-€«unsel 
Mark  Stephens  -  Office  of  General  Coilrvsel 
me  S.  Foren  -  Investment  Division 
Si 


Wayne  S.  Foren 

I       I 
Attachment 
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PRIVILEGED  AND  CONFIDENTIAL 


Licensee: 

Capital  Management  Services,  Inc 
'l910  North  Grant,  Suite  200 
LittX^Rock,  Arkansas  72207 
Licffhse  No.    06/06-5207 
Te]/ephone  No.  (501)  664-3613 

Oi/qanization  and  Management: 

((a)   Licensed:    March  14,  1979 

))   Officers.  Directors  and  Own 

TITLE 


David  L.\  Hale 
28  2  3  r(.  Paerce 
LittleXRo^,  AR 

Linda  Sue\Ha' 
2823  N.  Pie5;ce> 
Little  Rock, 

Hazel  Dennis 
1045>sJulie  Beth 
Cypres^  CA 

Jamas  Hall 
5712  Cadro 
North  Litt 


President/ 
Director 


Secretary/ 
Di  rector 


George  S. 
381fi  Beck 
Litt.le    Rock,    AR    722'^ 


ASSETS 


Vice  President 


Financial  Conditida  furraudited  as  of  Seot 


Loans  &  Inf/est  (cost) 
Unrealized!  Deprec. 
Unrealized! Apprec. 
Loans  &  Invest  (value) 
Cash^^-i^Jdle^^^nds 
Other  Ass^1:«.^\v, 
Total  Assets^ 


2,214, 402 

51,819 

16.487 .740 


$18,753,961 
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LIABILITIES 

SBA  Guaranteed  Debi 

Other  Liabilit;^ 

Total  Liabjrlities 
CAPITAL    X 
Private  ;Zapital 
SBA  Preferred  Stocky 
Unrealized  Gain^-fl^ss) 
Non-Cash  Gain/lncome 
Undis.  Rea]x  Earn.  (Loss) 

T6tal 


S2,  000, 000 

70, 293 

$2,070,293 


:S.  166. £92 
S  1,400,000 
(23,759) 

0 
146, 335 
S16, 633, 668 
Tot/al  Liabilities  and  Capital 


Ov/tstanding  SBA  Debt: 

Loan  Number 
01344600-04 
01436600-07 
01455000-09 


S  \500l,  000 

$i,\)oo\ooo 

$   5(^0,  0\J0 

Prefer: 


;tock : 


Sl,500,CK)0  \  05010500-02 
5.    Violate 


Dist.  Date 
12/09/83 
09/10/36 
03/22/39 

09/30/89 


Violation  of  Section  107.906  (h)    False  Statenent. 

The  Licensee  is  in  violation  of  Section  107.906  (b) .  There 

:e  eleven  instances  of  false  statement^s~~tvt.^  in  items  1 
trtx^ugh  7  of  the  attached  memorandum  (Rlr>^RAljtK,i.GAINST 
SBA) 


of  SBA's  request  for  corrective  actio' 
.censee  cannot  rescind  a  false  stateme' 
f^br  corrective  action. 


In  our  opinion 
as  of|  9/30/92  doe 
condition  of  the 
financial  positio 
and  the  shares  of 
insol|/ent,  are  wr 
impairment  is  171 
Financial  position 
bfe-ij.^ve 


cial  position  gf    licensee 

picture  of  tXe  under]/ying 
licensee  '  statement  yOf 

emove fe4T&  donated  capital 

ng  Supply  (NBS) ,  whLch  is 


own ^<p  zero,  the  licensee's/capital 
as  shown  on^^:;^e  adjusted  Stajt-eme.Tt  of 
In  addition,  tFtBi?«— ax£__gecd''^reasons  to 
hat  the  Licensee's  Portfolio  Securities  are 


materia 


)Overvalued. 
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statement   of    Financial    Position 


Portfolio    S^'curities   Cost 
Less    Current   Maturities 


Currej^t   Asset 
Ca^h  / 

laterest/and  divds.    rec. 
irrent^portfolio   mat. 
ler /Current   assets    (NBS) 

Other   jkssets 

"urniture   and   equip. 

(donated   assets) 


Adjusted 

Adjustment       9  00/92 
$2,214,402  \~    $2,214,402 

570 , 617  \  5  7  0,61- 


Lon 


Curre 


Debt    SBA 


other   Liab. 


Capital 

Paid    in\Ca^tal    &    Surplus 
3%    Prefef^ed) Stock 
Unrealized  igain    (loss) 
Undist.    Realized   Earnings 
Total    Capital 


Toti 


13,77; 

13,753,961     (16,273,781)     2,4)^0,130 

2,  000, 000 
70,293 


15,166,092     (^1^3^59,782)     1,406/^10 

1,400,000       I 1,400,  COO 

(23,759)  (23,759) 

146,335        (2.513,999)^2,367,664^ 
16,683,668     (16,273,781)  409,837 


Capj, 
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SBA  Audit: 

An  ExaminationReport  dated  Mar 
month  peri^cKended  November  30, 
findings 


sferred  to  an 


ow  1  ng 


vestment 
properly  safegua 


ssets  misclassi 
entation  to  SBA 


inations  made 


^nation  and  exci 
such  as  potent 
ti'ansactions,  which  we  could  not  pursue  because  of  Mrj.   | 
"  \derson ' s  refusal  to  answer  our  questions  regarding iCACDC ' s 
SQurce  of  the  stock  and  accounts  receivable.  Without/ 
litional  information,  we  believe  the  potential  fot' 
^undisclosed  material  facts  exists  in  the  transactiqns , 
Including  the  potential  for  illegal  activity." 

In  a  MaVch\26,  1993  examination  letter  to  the  licejisee,  the 
Office  olS.  Investment  sought  answers  to  questiojia^oncerning\the 
source  ofN;he\stock  and  accounts  receivable-r'^nce  01  did  not~l 
receive  answ^s>  to  these  questions,  it  referred  the  uidLLbii.  to"  the 
IG  on  May  5,  1993  for  an  investigative  evaluation.  IG  referred 
the  matter  to  the  FBI. 


"Recommendation : 


It  ife  recbmmended  that  the  Licensee  be  transferr^ 
of  LiLquidatlon  to  commence  appropriate  legal  and/or 
administratiivfevaction  to  protect  the  interest  of  SBA 


e  Office 


Walter  Peterson 

Fina:icial  ^nalyst,  AreX,II" 

Office  of  Investment 


PhyUis  E.I  Dawson 
Chief,  Ar^a  II  / 
Office  ox    Invest/nent 
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INVESTMENT  DIVISION 
SUITE  6600 
SMALL  BUSINESS  ADMINISTRATION 
ASHINGTON,  DC   204X6 


TO: 


SaiC  FLJres  INV  6-7-1 


xROl/:   Joseph  L.  Newell,  Directo 
Office  of  Investment 


■RAUD  AGAINST  S3A 
/capital-Management  Services,  Inc. 
License  No.  06/06-5207 


DATS:   August  3,  1993 


Basid  ubon  information  provided  by  the  U.S.  Department  o/f 
Just^ice\  United  States  Attorney,  Eastern  District  of  Ar^ans^s,  in 
letterXdated  July  29,  1993  (copy  attaciied)  ,  it  is  arjpare.'Vt  t.hat 
Capitavl  Management  Services,  Inc.(t.'ie  Licensee),  ha^/def rapded 
S3A  of\9oX,  000  of  leverage  funds. 

A  review  d^  tXe  SBA  files  of  the  Licensee, r^n 
informationNjr^vided  by  the  DCJ,  disclosed' 

1.    False  and  fraudulent  ".^.mendment  to  License  Anolication' 


filed  under  cover 
;aly 


dated  11/04/38,  signed  by  David  L.  Hale 
letter  dated  11/07/88  (signed  by  Dav/ 
ce£«ifying  to  a  bogus  $400,000  increase 
priv^e  capital. 

False  pani^^fraudulent  letter  dated  11/18 
L.  Ha]  ex  fasLsely  reporting  t.he  source  o 
the  pi'oce^sXtotal  $364,000)  from  his- 
small  commes^iai^ center . 

False  and  frauoalentvletter  dated  11/12 
L.  Hale,  falsely  r^pobtang  the  repayment 
Sunbelt  Group,  Inc/\J;Osn\(J3  3  0,  000 

False  land  fraudulent  "A>plicati"5Tr~^or  Fitad^  ( $400  ,  000/F/S 
and  $900,000  debentures)  ^Bxed  11/04/88,  signed  by  David  L. 
Hale  and  filed  under  cover  of^letter  dated  11/16/8^^ signed 
by  Dav\id  L.  Hale. 

Falrseanii  fraudulent  letter  dated  February  6,  1989,  signed 
by  Davld--^^  Hale,  reporting  receipt  of  an  $3,250.00  payment 
in  November  1988  on  the  Mabe  Communication,  Inc.,  loan  and 
payment  in  full  of  the  Sunbelt  Group,  Inc.  loan. 
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False  and    fraudulent  filing  c: 
SBA  For:n  1031  as  follows: 


?or-f ol 10 


mcma  Reoc: 


Plant  and  wor!s_La€f— cdyi">.Jl 

amount  o f-'-S'lOO ,  0 0 0  ,  signed  bv  DavlrU^.  Hale  and  dated 

11/C9> 


^o  Lar^e ,  Inc .  .  in  the 


5^ity  in  coins,  expand  oceraticns  and  worlvi^.g  capital 
.oan  in  the  anoun^t^of  5jOO-) 
Tc"!  (Mclntire)  s; 


Inventory,  equipment  and  ope 
Valley  Hydraulics  and  Supolv 


in  the  amount  of  $200,000  s 
dated  11/11/38. 

Ongoing  and  continuous  false  and 
follows: 


ludul 


Annual  Report,  SBA  Form  468,  for  the  FYZ  06/30/! 

reports  loans  to  Lame,  Inc.,  Mclntire  and  River  falliey. 

Annual  Report,  SBA  Form  463,  for  the  FYE  06/30//^0 

reports  loans  to  Lame,  Inc.,  Mclntire  and  Riv^  Vailey. 


nual  Report,  SBA  Form  4  63,  for  the  FYZ 
orts  all  loans  reduced  to  -0-  balan 


To  maxcta^n  a  cover-up  of  the  bogus  f  ji  n^-c' r-^jg  ';-^ — r,cme , 
Inc.  ,  Mb^tire,  and  River  Valley,  these  sec-.:rities  have  been 
exchanged  for  other  securities  issued  by  "questionable" 
entities  at  "questionable"  values  as  discussed  below: 


On  '04/15/91,  the  outstanding  financ 
iquidators.  Inc.  ($389,776),  River 
L^e ,  Inc.  ($300,000)  and  Arkansas 
(  $  5^s.  4  2  5 )  were  exchanged  for  equity 


Cc^erging  '".•3tem2,  Inc. 

^bexspace  Corp. 
Pa^ent^  Communications,  Inc. 


Orj  02/12/91,  th^  ou~t.standing  financ 


(9300,000),  and  S<^the^s:;Foods  ($113 ,  650)  ji^re  excha/hged 
for  an  equity  inves^me.m:  rrs- -iied-.^-CcriJj.^-'S^ic .  . 


Ori  06/01/92,  the  equity'^^sitions  in  Converging  Systems, 
Iric.  ($400,000);  Cyberspade^orp  .  (  $350  ,  000)' ;^pitient 
Communications,  Inc.  ($250,  O0tr>---.aiongwrti^-<'other 
firmncings  were  exchanged  for  stock  of  National  Building 
"^   jl>>^  Inc.  with  a  reported  value  of  $2,514,000  as 
reported  on  the  most  recent  financ\al  statements  filed 
with  SBA. 


SBA  has  questioned  the  value  of  the  National  Building 


7848 


Supply,  Inc.  stock  13   veil  as  the  circumstances  under 
which  it  came  into  possession  of  the  Licensee. 


03/15/93,  th 


Med-A-Ccrr 


■SA 
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INVESTMENT  DIVISION 
SUITE  6600 
SMALL  BUSINESS  ADMINISTRATION 
WASHINGTON,  DC   20  416 


FROM; 


TO:    /SBIC  Files^-itn;  6-7-1 

Josenn  L.  Newell,  DirectoA  / 
Qff±ce   of  Investnient     -^Y*<^' 

ERAUD  AGAINST  SBA         ^ 
^apital-Management  Services,  Inc. 
/License  No.  06/06-5207 

E:   August  3,  1993 


Based  upon  information  provided  by  the  U.S.  Department  ol 
Justice,  United  States  Attorney,  Eastern  District  of  Ar)cansa/s,  in 
a  letter  dated  July  29,  1993  (copy  attached),  it  is  appiirent  that 
CapiVal  \Management  Services,  Inc. (the  Licensee),  has  defrauded 
SBA  ot    $9.00,000  of  leverage  funds. 


A  reviev 

informatix 


^the  SBA  files  of  the  Licensee,  in 
rovided  by  the  DOJ,  disclosed--tffe 


False  aM  fraudulent  "Amendment  to  License  Application" 
dated  11/04/88,  signed  by  David  L.  Hale,  filed  under  cover 
of  letter  dated  11/07/88  (signed  by  David  L.  Hale) ,  falsely 
■^ertifying  to  a  bogus  5400,000  increasef"~±fv-^he  Licensee's 
jjbdvate  capital 

False\and  fraudulent  letter  dated  11/18 
L.  Hale^sfalsely  reporting  the  source  o 
the  prb^e^s  (total  $364,000)  from  his 
small  cobme 


and  ff^dii^ 
e,  falsely  r 
t  Group,  I 


False 
L.  Ha 
Sunbe 


False' and  fraudulent xAppri 
and  $500,000  debenture^l  date 
Hale  and  filed  under  cove" 
by  Dayid  L.  Hale. 


by  DaN'id 
f  the  I 


400,000  P/S 
ned  by  Dav^d  L. 
igned 


md  fraudulent  letter  dated~yetLniarY__6_,.--r939 ,  signed 
'i>si  L.  Hale,  reporting  receipt  of  an  $8,250.00  payment 
in  Ndv«ui^fe^:  1983  on  the  Mabe  Communication,  Inc.,  loan  and 
payment  ifr^full  of  the  Sunbelt  Group,  Inc.  loan. 
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SBA  Form  1031  as  follows: 

A.  Plant  and  working  capital  loan  to  Lame ,  Inc. ,  in  the 
amount  of  $300,000,  signed  by  David  L.  Hale  and  dated 
11/09/88. 

B.  Equity^'-ln  coins,  expand  operations  aTidv^orking  capital 
loap^n  the  amount  of  $300,000  to  Mclnti^re  Numismatic 
Auctions.  Inc.  (Mclntire)  signed  by  David  bv  Hale  and 

id  11/07/88. 


,  equipment  and  operating  ca 
Hydraulics  and  Supply,  Inc.  (Rive 
amount  of  $200,000  signed  by  Davi 
11/11/88. 


and  continuous  false  and  fraudulent 


Report,  SBA  Form  4  68,  for  the  FYE 
s  loans  to  Lame,  Inc.,  Mclntire  and 


al  Report,  SBA  Form  468,  for  the  FYE  06/30/95 

rts  loans  to  Lame,  Inc.,  Mclntire  and  River yval^ey. 

Annual  Report,  SBA  Form  468,  for  the  FYE  O6/39/91 
s  all  loans  reduced  to  -0-  balances. 

n  a  cover-up  of  the  bogus  financi^jx^s  to  Lam« 
ntire,  and  River  Valley,  thes^--s^urities  have^-been 
for  other  securities  issuedfby  "auAe;t.i  nn^^'^l  °" — ' 
t  "questionable"  values  as  discussed  below: 

On  04/15/91,  the  outstanding  financings  of  Retail 
Liquidators,  Inc.  ($389,776),  River;4Zallev  ($248,413), 

jmme^ 


;hJSBA. 
SBA  has  questioned  the  value  of  the  National  Building 
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Supply,  Inc.  stock  as  well  as  the  circunstances  under 
which  it  came  into  possession  of  the  Licensee. 


On  03/15/93,  the  equity  invest.-nent  in  Med-A-Corp 
($420,000)  was___exc hanged  £aiL._an  equity  investment  in  FSA 
Financial  ..Services,  Inc.  f  FS  aP^TSA-S  0  ,  0  0  0 )  . 

nd  the  values 
A  letter 
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#^' 


U.S.  Small  Business  aoministration 

Washincton.   O.C.     20416 


Sfc:::^ 


PRrVILEGED   AND    CONFIOBfrrlAL 


August    9,     1993 


Augu5 

'Ersicine    B.    Bowles 
AdirrlTOLStrator 

Wa^TTi  "^  Foren    ^ 

Associate  Adninistrator  for  Investaent 


'^^C^J).%^Ji^^ 


Capital-Management  Services,  Inc. 
Little  RocJc,  Arkansas 
License  No.  06/06-5207 

This  is  to  inform  you  that  there  have  been  significant  new 
develofijnents  concerning  the  above-referenced  Specialf zed,  Small 
Busi'besk  Investment  Company  (SSBIC)  that  may  lead  ta'  a  criniinal 
indictaeKt  of  the  manager  of  the  SSBIC,  Mr.  David  Ha-Ie.   / 


On  Augu^  3\  1993,  the  Office'of  Investment  received  a  lettsr  from 
the  United  \States  Attorrrey,  Eastern  -district  of  Arlcahsas, 
concerning\^«  Licensee  '  i"  1988  application — f^i? — 0900  ,  000 — tTl  SBA 
leverage.  In  connection!/ with  !th©'  application,  the  Licensee  is 
alleged  to  have  engaged  i«-_a_-Beries  of  bogus  transactions  that 
caused  SBA  to  believe  that  the  (Licensee  had  increased  its  private 
capotal  by  $400,000  and  thatps»b-ten  investaient-ghad  been  repaid. 
On  Ith^v  basis  of  the  Lijcen^ee.'s  false  statsoieivtS>-^SBA  approved 
funiiing  i^  the  amount  oft^$900,000.  ) 

We  iunders'^ritt  that  the  JLJ 
attorney  ion.  ,^vi2H£^  ^'   ^^^^ 
lictment  aij.egon^' — tliat 


ornev  met  with  Mr.  \Hale\and  his 

d  presented  him  wBCTT  a\  draft 

Hale  and  two  other  individuals 


deftauded  :the  bnitfed  States  (SBA)  in  1988.  SBA  was  sent  a  copy  of  .aP/ 
thej  draft j indictaentV^SBA  personnel  from  the  Investment  Division  -^^y^ 
andl  the  Office  of  "^neral  Counsel  _wiXl  me«t  wit.h  the  FBI  and  the"|  //y. 
U.SI.  Attorney  in  Libtle"^R^ck  on  ^.^ugust  10,  1993x,to /discuss  t.he  ff^  ir^ 
evidence  against  Mr.  Haie  and^the  >SS?^ 
thej  SSBIC  I  into  receiversitip.  ^\>^^  y  i  >,, 

I        !  \  ^---^^      -^  /  ^'' 

We  have  allso  been  informed  byN;he  Assistant  uTs.  Attorney  that  the 
licensee  made  false  statementV\in  a  1992  applicarion,-^f  or  SEA 
leverage  ih  the  amount  of  S6.0  million.  The  1992  reque^^ f or  funds 
wasi^  not  approved.  Finally,  the  FBI~~'~»nd___the  _U_;_S---^ttorney  ars 
"^    jatihg  t.he  Licensee  ' 


^f-E^ud  was  involved. 


)86  and  1983  leverage  applications 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
EASTERN  DXaiRICI__OF^  ARKANSAS 
ASTERN  DIVIS] 


UNITED  STATES ^OF  AMERICA 
VS. 

DAVID  L/  HALE; 
CHARLES  MATTHEWS<  AND 
EUGENE  FITZHUGH; 


THE  GRAND  JURY  CHARGES 


That  from  on  or  about  the  3rd  day  of  November,  1988,  /and 
cont^uing  through  on  or  about  the  22nd  day  ol^JJercmoer,  Yi-yoT?^  in 
the  EaVterti  District  of  Arkansas,  /lefeh<^ants  DfVID  L.  HA£E,|  CHARLES 

:her 


2HUGH,   did  conspire 
t  the  Uni^raSstatesV    ti 


agrs 


eeing   to   qause    fals^   eni:ries    in    tfie 


ee  together   to 

i_s_Ln_:ziOia-t4r©n-  of 

books, 

of  Capital-Managenent-^Services,  Inc.,  a 

mpany,  licensed  bythe^  SmaU^  Business 

in  violation  of  18  U.S.C.  645,  by  agreeing  tdscause 

be  made  to  the  Small  Busin*»ss  Admin istxat  1  zt)  to 

\ 
influence  its  act^ns^nd  to  obtain  money  thereby,  in  violation\of 

18  U.S.C.  1001,  by  agWein'a  to  conceal  and  cover  up  material  facts 

in  a  '  matter  within  the\  juH-^diction  of  the  Sraa] 

Adminlistration,  an  agency  of  the  Unii 

j      1 
to  defraud  the  United  States. 

'  \  ^^ 

lit     was   \a     part     of     the     conspiracy"~~fehat_de£findant     CHARLES 

MATTHEWS r~~thcii/"^n   employee    of    an    investment    firm   would    transfer 


Business 
''further  agreed 
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from  an  account  held  by  said  firm  for  a  Louisiana  Family, 
$800,000.00  into  anopiet — account  it  tfte^irm  in  the  name  of 
Fitzhugh  FoundaJt-Ion  (defendant  Eugene  C.  Fitzhugl^^l^,  and  the  money 
would  then  Bk  transferred  in  the  sum  of  $400,000.00  to^piversif ied 
Capital  Xn 


»nts^-fdefendant   David   L.    HaleT>-^nd  wouldXthen   be 


transferr/d    to^\  savings    account   of   Capital-Management   Services, 

Inc. ,/  ^  Small    Business /Investment    Company,    principally\owned   by 

defen^ant/oAVID 

othejr  $400,00^00  b^'wTsy  uf  <;a''shier's  checks  purportedly  in  payment 

on  cfertain   probleti  lloans  made  by   the  company   to  other  entitles    in 


and  which  company  also  would   recesive  \the 


the 


CD    L.\  HALE    would 


represent    to   Small    Business 
/       / 
sted  3/400,000,00  into  the  company  by 


Adrainl,stration  that  ae  had 

V  ' 

virf.ue  ""Of  a  stock  purchase  witrvmoaey  his  wife  had  obtained /from 
the  sale\of\^eal  e§rate,  as  evicj^nced  by^ $4  00,000,00  now  la  the 
Capital-Management  savings  acp6unt,  an^s  the'cobpany  would  ^rr''y 
under  the  Small  Business  lnvestmenvt:oinpany  Act,  f'oK^  $900, 000. 00 
from  the  Small  Business  Administration  f<^  the_mirpose\of  making 
loans  jto^«»all  businesses,  the  application  ^hoVi^;g7~"~^inpn^  other 
thingsl,  comrartinents  to  make  a  loan  to  'Corporations'  in\,^J1e  ^5\^m  of 
$600,000.00  located  at  Mr.  Matthews'  home  and  off ice^ddresses 

It  was  allso  impart  of  the  conspiracy  that  ^i^  the  assistance 


of  defendant;  EUGENE 


F1T2HUGH,  defendant,  DAVID  L.  HALE  would 


then  create  and  fund  threeXtranaactions  purportedly  to  l,<ime,  Inc., 

Su|>ply , 


River  Valley  ; Hydraulic  and  Su|>ply,  lTTc>~,_and  Mcjjx^re  Numismatic 
Auction,  IncJ,  totaling  $800,000.0«u  with  their  entities,/to  in 
turn    remit     the    money    back    to    the    accoulrt-^fXomwjxLchTaefendanc 
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CHARLES  MATTHEWS  had  originally  transferred  the  $800,000.00. 


OVERT  ACTS 
In  furthejance  of  the  conspiracy  and  to  effect  the  objects 
thereof;   the  defendants  in  the  Eastern  District  of  Arkansas 
perfori 


e  follovring  Overt  Acts: 


^tion  of,  18\U.S.C.  }: 
pUNT  II 
on  or  aWoiif /^^ip  it-h|  jiy  nf  November,  1988,  in  the  Elastern 


\sajif   defendant,  David  L,  Hale,  willfully  did  qake 

cnovvngVit  to  be  fa>^,  foa  the  purpose  of  influencing 

V  \   --^  -\--    -x^  --  .  ] /    / 

SDlOn! 


istration,  in  he  represented 

/     ( 
tal  he  invested  in  Capital - 

ey 


a  sta 

\   ^ 
the  acrions  of  the  Sm^ll  Bu 

his  wife\as\the  soujrc 

Management  3YSLiaBis,^nc. ,  his  wif^  purpor 

from  an  August  14,  1988,  sale  o^a  small^i^nmie 

he  knew  that  the  source  of  funds  wa 

and  the  rve 

§645. 

COUNT  III 

about  the  1st  day  of  March,  1989,  and 


w  'capital"  was  shown,  all  in  v 


That 


continuing  through  onNar  about  the  3rd  day  of  March,  1989,  in  the 
Eastern  Distcict  of  Arkansas,  dfe^endants  DAVID  L.  HALE,  and  CHARLES 
MATTHEWS,  did  conspire  and  acnree  cogethe_r__to_,.eommit  offenses 
against  the  United  States,  that  is  in  violation  of  18  U.S.C^  10C6, 
by  agreeing  to  cause  false  entries  in^~~t*ie.._bookSj_^^^ports,  and 
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statements  of  Capital -Management  Services,  Inc.,  a  Small  Busines 
Investment  Company 
in  violat 


ensed  by  the  SmaliBtisaness  Administration, 

1     18  U.S.C.  645,  by  agreeing  CO  cause  false 

o  the  Small  Business  AdrainiVtration  to 

money  tnereDVwL  in  violation  of 

agreeing  to  conceal  and  cover  up  ma<erial\f acts 

sdiction  of  the  Small\BusiVess 


United  states,  and  further,  agreed 


It  was 

MATTHTWa,  thi 


conspiracy  that  defendant  CHARLES 

nt  firm  would  transfer 

/ 


from  \an  \  accoun 
$275,000.00 


a  Louisiana/  Family, 
Factors,  Inc^,  and' this 
would  be  "^ansf  erred  to  Capital-Manage^nt  Serviyes^Inc. ,  a  Small 
Business  Inv«sanent-  Company,  prin94rpally  .-.t-n^  sy  <^ of «»>><} jnh  navTn 
L.  KALE,  by  way  of  cashier's  checks  otfrporfc^ly  in  payment  on 
certain  loans  made  by  the  company  to  other  ent-i^Y^s  in  the  past, 
iL.   KALI 


E  would  then  represent  to  Small  Busine^SvAdml 


DAVID 

I 

that   in  connexion  with  the  company's   application  undeT 
Business     Inve^^eivt    Company    Act,     for    $900,000.00    fundJfng,     that"* 
certaim   loans  q\jesXiorre.d  by   the  Small   Business   Admit>«tration  had 
been   paid  off   or  were  s;urrent. 


l!t  was  also  a  part  ofN;he  conspiracy   that  defendant,   DAVID/L 


HALE,    I  would  !  then     create     and\fund     a 
Mortgage    Company     in     the    sum    of     $>15 
transfer    the  \money    back    to    the    account 
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MATTHEWS   had  originally   transferred   th«   $275,000.00. 
^-^     '     ny^^T   ACTS 
in    further^e    oC    the    conspiracy    and    to    eff^t    the    objects 
thereof,     .trhi     defendants^^n_ihfl_^EasternJ)istrict     ol^ADcansas 
-rforme^  the'TM Rowing  Overt  Acts: 
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41-381     97-41 
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U.S.  Small  Business  administration 

Washington,  D.C.     20416 


^*^1 


September  2 1 
kine  Bow 

\ynk   S.  Foren, 
sociate  Administrator 
for  Investment 

Capital  Management  Services 
Little  Rock,  Arkansas 
License  No.  06/06-5207 

sU  vlas  app^rtnted  recelve^^of  Capital  Management  Services  |  Inc_ 
7fcMS)lon  s2pW.er  15,  1993^y  Court  Order  in  Civil  Act^.^^NO-  ^7 
CA9  3-U6  in  th6  U.b.-T?irtrict  Court  for  the  Eastern  District  of 
Ananias,  western  Division.  SBA  was  ^PP°i"ted  ReceiWr  ibr  the 
DuSoS  of  liquidating  all  of  CMS'  assets  and  satisfying  the/claims 
of^Mst  creditors  in  the  order  of  priority  as  detejnnined/ by  the 
?ouA  Vudge  David  L.  Hale,  the  president  and  a  d^e=^°y  °J^^^^ 
UcenkeeX consented  to  the  receivership.  ^.^f^^^rf^^^^^^^^^ 
againsici^in  favor  of  the  SBA  for  the  samj^3,816  154.^^j^^s 
accrued \^.t^st,    dividends   and  post   ^udcjnt^t   interest, 

on  Monday,  S^tember  20,  1993,  Mark  K.  Stephens,  Associate  General 
Sunsel,"^  and  Cecilia  Seay,  the  Receiver's  ^f  ^.  "\^^\"^ttely 
liquidate  CMS,  closed  the  bank  accounts  of  CMS  (^PP^^iJ^JJ^^ 
$3!^0  remained  in  the  bank  accounts)  ,  sei2^^-tiierecords  of  CMS, 
anA  aH^^in  the  process   of  martiallmg  the   a^s^ts.^^,^ 

Thi    U  s/Vttorney's    office    informed    Mr.     StephenKtha^\they    are 

3-rieduled^make  a  presentation  to  the  Grand  J^^X  °"  V^^^^^ ' 
^.i^eduiea^T^CK^^aKe       j^  ^_^^   ^^^^    ^^^   ^^^   expecting   in^lictmWs   to 

r  Wednesday,    September   21   or   September  22, 
IggV against   .^g'KHale   and   two    other    individuals.      J>idge   Hale'^ 


attorney, 
from    his 


Owrjership 


Mr.    Co:fc«mab.    has   indicated  that  Judge  Hale  may  step  down 
positioKas^    municipal     judge     if     the     indictment     is 


re'Hurned  against  himJ 


And   Manaaemen>N3f   t^le.T.icensee    f^s   reoriented    to/SBA): 


TITLE 


President/ Direct 


James  Ha. 
George  Ivory 


Secretary /Director 
Vice  President 


*  David  Hale's  wife. 


7861 


SBA  provided  financing  to  CMS  through  the  purchase/guarantee  of 
three  subordinated  debentAjreS-JtotaJLIing  $2  ,  000,  000  ($500,000  dated 
November  30,  198  3 ,  jSJl-T-OOoTboo  dated  Sep%5ttber  8,  1986,  and  $500,000 
dated  March  17,^^89)  and  the  purchase  of  $1>*Jqo,000  in  preferred 
stock  ($500,;Wfn  in  1980,  $500,000  in  1986,  and^ioo,000  in  1989) 


Failure  to  inform  SBA  of  Capital  Impairment  is  the  violation  stated 
in  the  Complaint.   ClIS--rg""approximcrteXy~i7-l%  capitallyXimpaired. 


Per  ^he  last  ^J'lnancial  Statement  (SBA  Form  4  68)  ""subraitteS  to  the 
SBA  /dated  September  30,  1992,  CMS  maintained  a  ca^h  balance  of 
$51/819,  a.ftd  owned  15  notes  and  7  equities  with  a  to£iil  priVicipal 
balance  outstanding  and  valuation  for  the  same  sum  of  9^,214,402. 
At /Septefmber  20,  1993,  approximately  $3,200  cash  remained  ih  the 
CMS  bank  accounts.  The  Office  of  Liquidation  believes  that  many  of 
th^  listed  portfolio  assets  are  questionable  or  do  not  exist. 


John  T.  Spotila 
Martin  D.  Teckler 
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HOTICZ 


Thm  iafomation  contalaad  h«raia  has  b««n  dataninad  to  ba 
coafldantial  la  aatura  aad  tbarefora  not  ralaasalila  to 
uaauthorizad  partiaa.  Oiaclosura  of  thla  iafomatloa  nay 
violata  Fadaral  law  (a.g. ,  PrxTacy  Act  of  1974,  t&a  Right  to 
Flaaacial  Privacy  Act  of  1978,  aad  la  U.8.C.  S  1905).  ntmoat 
discratioa  should  ba  axareiaad. 


DEPOSITION 
Movember  15,  1993  1 1  ^-r  ^'^'^  o 

Honorable  John  J.  LaFalce 
Chairman,  Committee  on  Small  Business 
Congress  of  the  United  States 
House  of  Representatives 
Washington,  DC  20515-6315 

Re:   Capital  Management  Services.  Inc. 

Dear  Chairman  LaFalce: 

I  eca  pleased  to  provide  the  information  you  requested  on 
November  4,  1993,  regarding  Capital  Management  Services,  Inc. 
("Capital  Management") ,  a  Soecialized  Small  Business  Investment 
Company  ("SSBIC")  located  in  Little  Rock,  Arkansas ._ 

As  general  background,  Capital  Management  was  licensed  by  the 
Small  Business  Administration  ("SEA")  in  1979,  and  received  total 
financial  assistance  of  $3.4  million  from  SEA  during  the  period 
from  September,-  1983  through  March,  1989.  _  While  monitoring  Capital 
Management  in  the  fall  of  1992  in  connection  with  a  request  for 
additional  leverage,  SEA  began  to  suspect  regulatory  violations  by 
the  SSBIC.  SBA^  required  Capital  Management  to  provide  further 
information  about  -  its  portfolio  _  of  .investments,  __and  .then  in 
October,  1992  and  December,  1992,  SEA  denied  Capital  Management's 
requests  for  the  additional  financing. 

In  the  review  process,  SEA  became  aware  of  serious  potential 

regulatory  problems  relating  to  Capital  Management.   Accordingly, 

"''A  commenced  an  audit  of  the  SSBIC  for  the  2  4  month  period  ending 

iber  30,  1992.   As  a  result  of  the  audit  report,  issued  in 
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March  of  1993 ,  SBA  referred  the  case  to  the  Office  of  Inspector 
General  ("IG")  for  investigation.  The  IG,  in  turn,  made  a  referral 
to  the  Federal  Bureau  of  Investigation  ("FBI")  for  further  inquiry. 
SBA  officials  traveled  to  Arkansas  and  met  with  the  FBI  and  the 
local  Assistant  Onited  States  Attorney  in  order  to  review  the 
records  of  Capital  Management.  This  joint  effort  uncovered 
additional  regulatory  violations  by  Capital  Management.  SBA  then 
moved  for  and  obtained  appointment  as  receiver  ("Receiver")  for 
Capital  Management  pursuant  to  jui  Order  entered  by  the  United 
States  District  Court  for  the  Eastern  District  of  ArJcansas,  Western 
Division,  on  September  15,  1993.  (Pnited  States  of  America  v. 
Capital  Management  Services.  Inc. .  Civil  Action  No.  LR-C-93-646 
(Eisele,  J.}) 

The  Receivership  was  instituted  for  the  purpose  of 
administering  and  controlling  Capital  Management,  making  inquiry 
into  regulatory  compliance,  liquidating  all  of  Capital  Management's 
assets,  satisfying  the  claims  of  creditors  therefrom,  and  pursuing 
all  causes  of  action  available  to  Capital  Management  against  third 
parties.  SBA  is  authorized  to  act  as  a  receiver  of  an  SSBIC  under 
Section  311  of  the  Small  Business  Investment  Act  of  1958,  as 
amended  ("Act").,  IS  U.S.C.  S  687c. 

The  following  is  a  point  by  point  response  to  the  specific 
inquiries  in  your  letter:  

SSBIC  License 

Capital  Management  was  issued  an  SSBIC  license  by  SBA  on  March 
14,  1979  under  Section  301(d)  of  the  Act,  15  U.S.'c.  S  681(d). 
SSBICs  licensed  under  Section  301(d)  of  the  Act  are  permitted  to 
fund  only  those  concerns  owned  by  socially  or  economically 
disadvantaged  persons .  _ 

ownership 

According  to  ^BA's_-files,CapitaJ^_Jlanagement  is  currently 
owned  by  David  L.  Hale  82%,  Linda  Sue  Hale  (David  Hale's  wife)  9% 
and  Hazel  Dennis  (David  Hale's  sister)  9%. 


Private  Capital 

As  required  by  Section  3  02  of  the  Act,  15  D.S.C.  S  682, 
Capital  Management  was  initially  capitalized  with  5152,500  in 
"Private  Capital",  as  defined  in  SBA's  regulations  ("Regulations") 
at  13  C.F.R.  S  107.3.  Please  note  that  the  minimum  requirement  for 
"Private   Capital"   has   been   eunended   since   the   time   Capital 
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Management  was  licensed.  Subsequently,  Capital  Management's 
private  paid-in  capital  increased  to  $500,500  in  March  of  1980,  to 
$1,006,310  in  June  of  19S6  and  to  $1,406,310  in  December  of  1988. 


SBA  Leverage 

The  total  eUBOunt  of  SBA  financial  assistance  provided  to' 
Capital  Management  to  date  is  $3.4  million.  In  accordance  with 
Section  303(b)  of  the  Act,  15  U.S.C.  S  683(b),  SBA  provided 
financing  to  Capital  Management  through  the  purchase  or  guarantee 
of  three  subordinated  debentures  issued  by  Capital  Management  in 
the  total  principal  amount  of  $2,000,000.  The  three  financings 
were  made  in  November,  1983;  September,  1986;  and  March,  1989.  The 
SBA  also  provided  financing  to  Capital  Management  through  the 
purchase  of  a  total  face  amount  of  $1,400,000  in  preferred  stocJc 
issued  by  the  Company  in  three  separate  financings  in  March,  1980; 
May,  1986;  and  March,  1989.  The  SBA  is  authorized  to  purchase 
preferred  securities  of  SSBICs  pursuant  to  Section  3  03  (c.)  of  the 
Act,  15  U.S.C.  5  683(c) . 

Portfolio  Financings 

You  have  requested  details  regarding  Capital  Management's 
financings  to  individual  small  business  -concerns.  TBeae  SBIC 
financings  were  not  SBA  approved  investments,  since  SBA  does  not 
select  or  approve  small  businesses  which  SBICs  choose  to  finance. 
Individual  financing  decisions  are  made  by  the  SBICs,  without  prior 
consultation  with  SBA.  We  are  not  in  a  position  at  this  time  to 
give  you  details  about  individual  financings  by  Capital  Management. 

As  Receiver,  SBA  is  marshalling  all  of  Capital  Management's 
assets  and  property  and  gathering  and  reviewing  all  of  its 
documents,  booics,  records  and  files.  Since  its  appointment  as 
Receiver,  SBA  has  been  operating  pursuant  to  a  liquidation 
directive.  New  financings  are  not  being  made  by  Capital 
Management.  The  Receiver  has  retained  a  Principal  A'gent,  Cecilia 
R.  Seay,  who  is  experienced  in  SBIC  liquidation,  has  served  as  an 
agent  for  other  receivarships-r  has-interviewed  and  deposed  numerous 
individuals,  and  has  general  awareness  of  SBIC  regulations  and 
corporate  duties  in  the  State  of  Arkansas.  We  are  in  the  process 
of  retaining  accountants  to  follow  the  flow  of  funds  from  Capital 
Management.^ — All  of  Capita  1- Management-' s  individual  fineuicings  aure 
being  reviewed,  with  more  information  being  obtained  daily.  Once 
the  information  is  available,  we  will  review  it  to  assess  what 
details  we  can  maJce  available  to  you. 

As  additional  bacJcground,  I  am  attaching  further  information 
relating  to  Capital  Management.   If  you  like,  SBA  representatives 
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can  meet  at  a  mutually  convenient  time  with  Tom  Powers,  Jeanne 

clfri?ri^h  '  °'-,^"y  °"«^  °f  y°^    designated  representatives^o 
cxariiy  this  information. 

I  loojc  forward  to  working  closely  with  you  and  the  Small 
Business  Committee  as  we  proceed. 

Sin 


ErsT^i^B.   "TOwles 
Administrator 


Attachments 
EBB/s 


7866 


Ct    or    TM€    AOMIM1«T«*TO« 


U.S.  Smalu  Business  administration 

Washington.   O  C.     20416 


;     DEPOSITION 


MEMORANDUM 

TO:       Martin  Teckler 

FROM:      Erskine  Bowie 

DATE:      March  3,  1994 

SUBJECT:   Capital  Management  Co 


I  am  recusing  myself  from  all  involvement  in  the  SBA's  ongoing 
investigation  into  Capital  Management. 

My  instructions  to  you  and  others  since  this  investigation  began 
still  stand.   These  instructions  are:  / 


Undertake  the  Capital  Management  investigation  in  the  same 
vigorous  manner  you  would  any  other_invest-irgatian~OT  an 
SSBIC.   If  you  find  any  evidence  of  fraud  or  abuse,  you 
should  take  every  appropriate  step  to  prosecute  the  person 
or  persons  who  have  perpetrated  this  malfeasance;  and 

The  SBA  should  provide  Chairman  LaFalce  with  any  relevant 
information  that  he  requests.  This  information  should  be 
provided  as  soon  as  possible  after  the  request  is  received. 
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MEMORANDUM 

TO:       Martin  Teckler 

FROM:      Erskine  Bowie 

DATE:      March  3,  1994 

SUBJECT:   Capital  Management  Co. 


I  am  recusing  myself  from  all  involvement  in  the  SBA's  ongoing 
investigation  into  Capital  Management. 

"5^.f?^^5^"^°"^,^°  y°"  ^""^   °^^«^s  since  this  investigation  began 
still  stand.   These  instructions  are: 

1.  Undertake  the  Capital  Management  investigation  in  the  same 
ccl?^°"^r!^""^''  y°"  «ould  any  other  iavestigation-^f  an 
SSBIC.   If  you  find  any  evidence  of  fraud  or  abuse,  you 
should  take  every  appropriate  step  to  prosecute  the  person 
or  persons  who  have  perpetrated  this  malfeasance;  and 

2.  The  SBA  should  provide  Chairman  LaFalce  with  any  relevant 
information  that  he  requests.   This  information  should  be  • 
provided  as  soon  as  possible  after  the  request  is  received 


DEPOSITION  OF  JAMES  B.  BLAIR 
IN  RE:  S.  RES.  120 


MONDAY,  NOVEMBER  20,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Telephone  deposition  of  JAMES  B.  BLAIR,  called  for  ex- 
amination pursuant  to  notice  of  deposition,  at  6:20  p.m.  in  Room 
535  of  the  Dirksen  Senate  Office  Building,  before  JULIE  BAKER, 
a  Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 

ROBERT  J.  GIUFFRA,  JR.,  Esq. 

Majority  Chief  Counsel 

ALICE  S.  FISHER,  Esq. 

Majority  Associate  Special  Counsel 

LANCE  COLE,  Esq. 

Minority  Deputy  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

THOMAS  C.  GREEN,  Esq. 
MARK  D.  HOPSON,  Esq. 
Sidley  &  Austin 
1722  Eye  Street,  NW 
Washington,  DC  20004 
On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  MR.  GIUFFRA:    This  is  a  telephone 

3  deposition  being  conducted  pursuant  to  Senate 

4  Resolution  120.    Senate  Resolution  120  establishes  a 

5  Special  Committee  administered  by  the  Banking 

6  Committee  of  the  United  States  Senate  to  conduct  an 

7  investigation  and  public  hearings  involving 

8  Whitewater  Development  Corporation,  Madison  Guaranty 

9  Savings  &  Loan  Association,  Capital  Management 

10  Services,  Inc.,  the  Arkansas  Development  Finance 

1 1  Authority  and  other  related  matters. 

12  This  is  the  deposition  of  James  B.  Blair, 

13  B-1-a-i-r.   My  name  is  Robert  Giuffra.    I'm  chief 

14  counsel  of  the  Senate  Banking  Committee.   With  me  on 

15  this  end  of  the  line  are  Alice  Fisher,  who  is  deputy 

16  special  counsel  to  the  Majority,  and  Lance  Cole,  who 

17  is  deputy  special  counsel  to  the  Minority  staff. 

18  If  counsel  for  Mr.  Blair  would  state 

19  appearances  for  the  record. 

20  MR.  GREEN:    Yes.    My  name  is  Thomas  Green. 

21  My  partner,  Mark  Hopson,  also  represents  Mr.  Jim 

22  Blair.    We're  with  the  firm  of  Sidley  &  Austin, 

4 

1  Washington,  D.C. 

2  MR.  GIUFFRA:    This  is  a  deposition  that  is 

3  being  conducted  in  advance  of  public  hearings  that 

4  the  committee  will  hold  right  after  Thanksgiving. 

5  Our  procedure  today,  which  is  set  forth  in  Senate 

6  Resolution  120,  will  be  1  will  first  propound  a 

7  series  of  questions  to  Mr.  Blair,  and  then  the 

8  Minority  counsel  will  be  given  an  opportunity  to  ask 

9  questions.    There  may  be  subsequent  rounds  of 

10  questioning. 

1 1  Mr.  Blair  will  be  testifying  under  oath. 

12  If  at  any  time,  Mr.  Blair,  you  don't  understand  a 

13  question,  let  us  know  and  we  will  rephrase  the 

14  question.    If  you  need  a  break  at  any  time,  again, 

15  let  us  know  and  we'll  take  a  break. 

16  The  stenographer  will  prepare  a  record  of 

17  the  questions  and  answers.   The  deposition  will  be 

18  treated  as  committee  confidential  until  the 

19  commencement  of  the  public  hearings.   Prior  to  those 

20  hearings,  you  will  be  given  a  letter  from  the 

21  Committee  advising  you  that  you  will  be  given  an 

22  opportunity  to  look  at  the  transcript  and  make 
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1  corrections.   If  you  testify  at  the  public  hearing  ~ 

2  strike  that. 

3  We've  agreed  that  we  will  provide  counsel 

4  for  Mr.  Blair  a  copy  of  the  deposition  transcript  and 

5  Mr.  Blair's  counsel  will  execute  the  standard 

6  confidentiality  form  that  the  Committee  asks 

7  witnesses  to  execute. 

8  Mr.  Blair,  you  understand  that  you  have  the 

9  right  to  be  represented  by  counsel.   Objections  to 

10  the  form  of  the  question  will  be  noted  for  the 

1 1  record.   Counsel  may  object  on  grounds  of  privilege 

12  and  relevance.  And  the  resolution  specifies  a 

13  procedure  by  which  Chairman  D'Amato,  who  is  the 

14  Chairman  of  the  Special  Committee,  will  rule  on 

15  objections  in  the  event  a  witness  refuses  to  answer. 

16  This  deposition,  we've  agreed,  is  being 

17  conducted  by  telephone.   This  deposition  is  being 

1 8  conducted  pursuant  to  a  request  that  was  contained  in 

19  a  letter,  I  believe  it  was  November  1 1  — 

20  MR.  COLE:    13th. 

21  MR.  GIUFFRA:    Excuse  me,  November  13,  1995 

22  by  Robert  Giuffra  to  counsel  for  Mr.  Blair.    We 

1  agreed  that  this  deposition  would  address  Mr.  Blair's 

2  knowledge  with  regard  to  the  investigation  or 

3  indictment  of  David  Hale  in  the  period  May  5,  1993 

4  through  November  8,  1993. 

5  We  further  have  agreed  and  counsel  can 

6  respond  to  this,  that  there  in  all  likelihood  will, 

7  in  fact,  be  a  subsequent  deposition  of  Mr.  Blair  and 

8  that  we  have  agreed  for  the  convenience  of  both  the 

9  Committee  and  Mr.  Blair  to  conducting  this  deposition 

10  by  telephone. 

1 1  Is  that  a  fair  statement  of  what  we've 

12  agreed? 

13  MR.  GREEN:    That  is  our  agreement  modified 

14  by  the  caveat  that  we  are  going  to  ~  you  are  going 

15  to  interrogate  Mr.  Blair  on  the  subject  matter 

16  identified  in  the  aforesaid  letter. 

17  MR.  GIUFFRA:    And  potentially  we  may  try  to 

18  get  into  other  areas  on  this  phone  call,  depending  on 

19  whether  time  permits,  but  we'll  focus  on  what  we 

20  specified  in  the  letter. 

21  MR.  GREEN:    All  right. 

22  MR.  GIUFFRA:    Mr.  Blair,  are  you  ready  to 
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1  proceed? 

2  MR.  BLAIR:    I  am. 

3  MR.  GIUFFRA:    We'll  have  the  court  reporter 

4  here  in  Washington  swear  in  Mr.  Blair.    I'll  state 

5  for  the  record  that  Majority  and  Minority  staff  have 

6  agreed  that  this  is  a  permissible  procedure,  and 

7  counsel  for  Mr.  Blair  have  agreed  that  it's  also 

8  permissible  from  their  standpoint  to  have  the  court 

9  reporter  in  Washington  swear  in  Mr.  Blair. 

10  Is  that  fair  with  everyone? 

11  MR.  GREEN:    It's  agreed. 

12  MR.  COLE:    Agreed  by  the  Minority. 

13  Whereupon, 

14  JAMES  B.  BLAIR 

15  was  called  as  a  witness  and,  having  first  been  duly 

16  sworn,  was  examined  and  testified  as  follows: 

17  MR.  GIUFFRA:    Let  us  begin. 

18  EXAMFNATION 

19  BY  MR.  GIUFFRA: 

20  Q      Mr.  Blair,  if  you  would  state  your  name  for 

21  the  record. 

22 A      My  name  is  James  B.  Blair,  B-1-a-i-r.    1  am 

8 

1  usually  called  Jim. 
2 
3 

4  Q      And  your  present  business  address? 

5  A      Is  3422  North  College  Avenue,  Suite  3, 

6  Fayetteville,  Arkansas  72703. 

7  Q      And  your  present  position? 

8  A      I'm  a  lawyer. 

9  Q      And  are  you  a  lawyer  in  private  practice  or 

10  at  a  particular  company? 

1 1  A      Well,  I  am  in  private  practice.   I  am  on 

12  retainer  to  and  my  chief  client,  but  not  my  only 

13  client,  is  Tyson  Foods,  and  I  do  serve  Tyson  Foods  as 

14  its  general  counsel,  but  I  am  not  an  employee  of 

15  Tyson  Foods. 

16  Q      Other  than  your  counsel,  have  you  spoken 

17  with  anyone  about  this  deposition? 

18  A      I  have  not.    I  told  my  wife  that  it  was 

19  going  to  take  place. 

20  Q      Mr.  Blair,  when  did  you  first  learn  of  any 

21  sort  of  investigation  involving  ~  strike  that. 

22  Do  you  know  David  Hale? 
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1  A      I  would  probably  not  recognize  him  now,  but 

2  I  am  sure  that  I  met  him  some  20  years  ago,  and  I 

3  know  who  he  is. 

4  Q      What  is  your  understanding  as  to  who 

5  Mr.  Hale  is? 

6  A      Well,  he  is  somewhat  notorious  and  has 

7  allegedly  committed  a  number  of  crimes,  both  federal 

8  and  state,  in  and  about  the  state  of  Arkansas. 

9  Q      And  when  did  you  first  learn  that  Mr.  Hale 

10  might  be  under  investigation  for  committing  these 

1 1  alleged  crimes? 

12  A      I  couldn't  give  you  a  time  frame.   I  know 

13  that  it's  been  common  knowledge  on  the  street,  and 

14  it's  been  in  the  newspapers  that  the  state  wants  to 

15  try  him  for  stealing  people's  burial  insurance  and 

16  that  the  federal  people  want  to  try  him  or  did  want 

17  to  try  him  for  stealing  money  from  some  kind  of  SB  A 

18  organization. 

19  Q      Do  you  have  any  recollection  as  to  when  you 

20  might  have  learned  about  a  federal  investigation  of 

2 1  Mr.  Hale  with  regard  to  an  SB  A  organization? 

22  A      No,  I  don't. 

10 

1  Q      During  1993,  do  you  recall  discussing  any 

2  investigation  of  Mr.  Hale  with  anyone? 

3  A      I  have  no  specific  independent  recollection 

4  of  any  time  frame,  but  I'm  sure  that  I  have  talked  to 

5  people  about  David  Hale  stuff,  activities. 

6  Q      Do  you  recall  discussing  David  Hale's 

7  activities  ~  strike  that. 

8  Do  you  recall  discussing  any  possible 

9  criminal  investigation  of  David  Hale  with  Bruce 

10  Lindsey? 

11  A      I  have  no  specific  recollection  of 

12  discussing  David  Hale  with  Bruce  Lindsey,  but  it's 

13  very  possible  that  such  a  conversation  took  place. 

14  Q      Do  you  know  a  man  named  Sam  Heuer? 

15  A      1  do. 

16  Q      Who  is  Sam  Heuer? 

17  A      Sam  Heuer  is  a  lawyer  who  practices  law  in 

18  Little  Rock,  Arkansas  and  he  became  somewhat  famous 

19  as  the  lawyer  who  defended  McDougal  when  McDougal  was 

20  tried  in  1990  for  various  alleged  crimes  having  to  do 

21  with  Madison  Guaranty,  and  he  successfully  obtained 

22  McDougal's  acquittal. 
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1  Q      When  did  you  first  meet  Mr.  Heuer? 

2  A      Oh,  probably  15  years  ago.    I  can't  --  I 

3  have  no  specific  recollection  of  exactly  when. 

4  Q      What  is  the  nature  of  your  relationship 

5  with  Mr.  Heuer? 

6  A      Well,  1  have  ~  he  has  at  one  time  asked  my 

7  help  in  trying  to  get  a  job  and  then  decided  he 

8  didn't  want  the  job,  and  I  have  referred  cases  to  him 

9  that  were  small  cases  that  the  big  firms  wouldn't 

10  handle.   I  have  visited  with  him  and  deah  with  him 

1 1  across  the  table  as  counsel  would  be  opposing. 

12  Q      Do  you  have  any  recollection  as  to  how  many 

13  cases  you  might  have  referred  to  Mr.  Heuer? 

14  A      I  would  say  that  it's  less  than  five,  but 

15  more  than  two. 

16  Q      Do  you  recall  when  you  most  recently  would 

17  have  referred  a  matter  to  Mr.  Heuer? 

18  A      Yes.    1  sent  him  some  local  case  having  to 

19  do  with  some  kind  of  calendar  sale  activity  or 

20  referred  the  case  to  him,  and  I  think  these  people 

21  did  hire  him. 

22 Q      Do  you  recall  when  that  was? 


1  A      Oh,  it's  been  within  the  last,  I  would  say, 

2  three  months. 

3  Q      Prior  to  that  matter,  when  was  the  last 

4  matter  you  would  have  referred  to  Mr.  Heuer? 

5  A      Oh,  maybe  nine  months,  a  year  ago,  a  matter 

6  out  of  Oklahoma,  and  I  don't  remember  the  nature  of 

7  the  matter,  and  I  don't  think  they  employed  him. 

8  Q      Do  you  recall  any  other  matters  you  might 

9  have  referred  to  Mr.  Heuer? 

10  A      Not  specifically,  but  I  vaguely  think  there 

1 1  may  have  been  one  or  two  others. 

12  Q      No  recollection  as  to  what  those  matters 

13  might  have  been  about? 

14  A      They  were  petty  ~  I  shouldn't  say  petty. 

15  People's  legal  affairs  are  not  petty,  but  they  were 

16  not  big  money  cases.  They  were  what  the  legal 

17  profession  would  regard  as  small  matters. 

1 8  Q      And  Mr.  Heuer  does  not  represent  Tyson 

19  Foods  in  any  matters? 

20  A      He  does  not,  and  to  my  best  recollection 

21  has  not. 

22  Q      Do  you  have  any  understanding  as  to  whether 
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1  Mr.  Heuer  is  now  representing  Jim  McDougal? 

2  A      I  am  under  the  opinion  that  he  is  and  it's 

3  been  in  the  newspapers  that  he  was,  and  I  believe 

4  that  he  told  me  that  he  was  ~  told  me  he  was  going 

5  to. 

6  Q      Have  you  ever  discussed  David  Hale  with 

7  Mr.  Heuer?  And  that's  H-e-u-e-r. 

8  A      Yes. 

9  Q      And  when  do  you  recall  speaking  with 

10  Mr.  Heuer  about  David  Hale? 

11  A      I  don't  have  any  independent  recollection 

12  of  the  time.    It  hasn't  been  this  year,  but  that's 

13  about  all  that  I  can  tell  you. 

14  Q      Do  you  have  any  recollection  about  the 

15  substance  of  the  communication  you  would  have  had 

16  with  Mr.  Heuer  about  David  Hale? 

17  A      Yes.    One  of  them  was  that  Hale  had 

18  supposedly  been  to  see  McDougal  and  tried  to  get 

19  McDougal  to  lie  about  various  things  that  Hale  wanted 

20  to  claim  was  reality. 

21  Q      What  was  your  understanding  as  to  when 

22  Mr.  Hale  went  to  see  Mr.  McDougal? 
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1  A      I  honestly  don't  remember.   It's  been  --  it 

2  hasn't  been  this  year,  but  it  would  be  somewhere 

3  between  the  summer  of  '92  and  December  of  '94,  but  1 

4  can't  give  you  a  better  date. 

5  Q      Do  you  know  if  it  would  have  been  before 

6  Mr.  Hale  was  indicted? 

7  A      I  would  think  so,  but  I'm  certainly  not 

8  positive. 

9  Q      Was  Mr.  Heuer  present  during  this 

10  conversation  between  Mr.  McDougal  and  Mr.  Hale? 

11  A      I  don't  know  the  answer  to  that.    I  was 

12  not.    I  assume  he  was  not,  but  I  have  no  direct 

13  knowledge  of  it. 

14  Q      What  was  your  understanding  of  what 

15  Mr.  Hale  wanted  Mr.  McDougal  to  say? 

16  A      I  don't  have  any  understanding.    It  was 

17  just  that  he  wanted  McDougal  to  falsely  corroborate 

18  some  of  his  allegations  he  was  making  to  try  to 

19  extricate  himself  from  his  difficulties. 

20  Q      Did  you  ever  speak  to  Mr.  McDougal  directly 

21  about  this  conversation  that  he  had  with  Mr.  Hale? 

22  A      No,  1  did  not. 
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1  Q      You  spoke  to  Mr.  Heuer;  correct? 

2  A      That's  correct. 

3  Q      And  Mr.  Heuer  --  what  did  Mr.  Heuer 

4  indicate  to  you  Mr.  McDougal  said  during  the  course 

5  of  this  conversation  with  Mr.  Hale? 

6  A      That  McDougal  refused  to  do  it. 

7  Q      And  why  did  Mr.  McDougal  refuse  to  — 

8  strike  that. 

9  Did  Mr.  McDougal  say  anything  about  the 

10  statements  that  were  being  made  to  him  by  Mr.  Hale? 

11  A      I  wasn't  present.   I  mean,  1  don't  know 

12  what  they  —  their  conversation  was,  and  none  of  that 

13  was  related  to  me  that  I  recall. 

14  Q      Do  you  recall  if  it  had  anything  to  do  with 

15  President  Clinton? 

16  A      I  would  be  inclined  to  say  that  anything  I 

17  said  about  what  it  related  to  would  be  outright 

18  speculation.   I  just -- I  don't  recall. 

19  Q      Now,  are  you  counsel  to  the  Clintons? 

20  A      Well,  I  have  been.   At  the  present  time,  I 

21  believe  that  David  Kendall  is  now  their  counsel,  but 

22  I  have  been. 
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1  Q      During  what  period  were  you  the  counsel  for 

2  the  Clintons? 

3  A      Well,  on  and  off  from  1974  maybe  through 

4  1992. 

5  Q      And  you  would  have  ceased  being  counsel  to 

6  the  Clintons  sometime  prior  to  January  20,  1993? 

7  A      Well,  I  don't  know  that  there's  any 

8  formalization  of  any  of  this.    It  was  just  at  one 

9  point  I  thought  I  might  be  able  to  continue  to 

10  represent  the  Clintons  in  some  of  these  matters  and 

1 1  then  decided  that  it  was  better  for  the  clients  that 

12  they  be  represented  by  Washington  counsel. 

13  Q      Do  you  recall  any  other  conversations  that 

14  you  might  have  had  with  Mr.  Heuer  about  David  Hale? 

15  A      There  may  have  been  occasional  references 

16  that  came  up  about  Hale  that  he  managed  to  con  the 

17  Independent  Counsel  Starr  into  believing  some  of  his 

18  story  and  that  he  was  being  treated  with  kid  gloves 

19  and  the  prosecuting  attorney  in  the  state  was  not 

20  being  allowed  to  pursue  his  indictment  on  the  —  but 

21  those  were  just  general  conversations. 

22  Q      Do  you  recall  when  those  conversations 
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1  would  have  occurred? 

2  A      No. 

3  Q      Have  you  had  any  role  with  regard  to  paying 

4  Mr.  McDougal's  legal  fees? 

5  A      No. 

6  Q      Do  you  have  any  understanding  as  to  who  was 

7  paying  Mr.  McDougal's  legal  fees? 

8  A      I'm  of  the  opinion  that  Heuer's  status  is 

9  that  of  some  kind  of  public  defender  and  that  he  is 

10  being  defended  through  the  public  defender  program, 

1 1  but  1  don't  have  any  specific  knowledge  of  that. 

12  Q      Do  you  have  any  general  knowledge? 

13  A      General  knowledge  ~  well,  that's  more  than 

14  I  really  know. 

15  Q      But  as  far  as  you  know,  you're  not  aware  of 

16  any  arrangements  whereby  third  parties  are  paying  any 

17  of  Mr.  McDougal's  legal  fees  for  Mr.  Heuer's 

18  services? 

19  A      Not  to  my  knowledge. 

20  Q      Let  me  direct  your  attention  to  the  period 

21  September  1993. 

22  A      All  right. 

18 

1  Q      Do  you  recall  any  conversations  with 

2  Mr.  Lindsey  during  that  period  about  Whitewater? 

3  A      I  can't  give  you  any  time  frame  that  would 

4  cover  that  and  any  specific  recollection.   1  have  had 

5  occasional  conversations  with  Bruce  Lindsey. 

6  Q      Do  you  recall  any  instances  in  which 

7  Mr.  Lindsey  asked  you  to  contact  Mr.  Heuer  with 

8  regard  to  anything  having  to  do  with  either 

9  Whitewater  or  Madison? 

10  A      No,  I  do  not.   Not  that  1  recall. 

11  Q      Do  you  know  Brent  Bumpers? 

12  A      I  am  sure  that  I've  met  him.    1  know  who  he 

13  is,  but  again,  1  don't  think  1  would  recognize  him  if 

14  I  ran  into  him  in  a  crowd. 

15  Q      And  he  is  an  Assistant  U.S.  Attorney  in  the 

16  Eastern  District  of  Arkansas,  Mr.  Bumpers? 

17  A      I'm  not  sure  about  that,  but  that  sounds 

18  like  something  I  believe  is  true. 

19  Q      Do  you  know  whether  Mr.  Heuer  ever  spoke  to 

20  Mr.  Bumpers  about  David  Hale? 

21  A      I  don't  know  anything  about  any 

22  conversations  between  Mr.  Heuer  and  Mr.  Bumpers. 
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1  Q      And  you  have  no  recollection  of  ~  strike 

2  that. 

3  You  don't  recall  ever  communicating  with 

4  Mr.  Lindsey  about  a  report  that  Mr.  Heuer  provided  to 

5  you  with  regard  to  Mr.  Hale? 

6  A      Not  specifically.   I  mean,  I  occasionally 

7  passed  on  what  I  would  call  almost  street  gossip,  but 

8  I  have  no  specific  recollection. 

9  Q      And  you  would  have  passed  this  information 

10  on  to  Mr.  Lindsey? 

11  A      Yes. 

12  Q      Do  you  know  Claudia  Riley? 

13  A      1  don't  know  that  I've  ever  met  her.   I 

14  know  that  she  is  Bob  Riley's  widow.    Bob  was  once 

15  lieutenant  governor  of  Arkansas,  and  I  know  who  she 

16  is. 

17  Q      Do  you  have  any  understanding  as  to  whether 

18  Ms.  Riley  is  a  friend  of  Mr.  McDougal's? 

19  A      My  understanding  is  that  both  Rileys  looked 

20  after  McDougal  until  Bob  died,  and  that  she  has 

21  continued  to  kind  of  look  after  him. 

22 Q      Do  you  recall  speaking  with  Ms.  Riley  in 


1  that  September  1993  time  frame? 

2  A      1  don't  believe  I've  ever  spoken  to  her  in 

3  recent  years.   I  don't  recall  any  such  conversation. 

4  Q      Have  you  ever  asked  Mr.  Heuer  to  speak  to 

5  Ms.  Riley  on  your  behalf? 

6  A      I've  never  asked  Mr.  Heuer  to  speak  to 

7  Ms.  Riley  on  my  behalf  that  I  recall. 

8  Q      Do  you  know  Fletcher  Jackson? 

9  A      No. 

10  Q      If  I  told  you  he  was  an  Assistant  U.S. 

1 1  Attorney  in  the  Eastern  District  of  Arkansas,  might 

12  that  refresh  your  recollection? 

13  A      I  have  tried  a  case  involving  the  U.S. 

14  Attorney's  office  in  the  Eastern  District  in  many, 

15  many  years,  and  there  are  lots  of  new  young  assistant 

16  attorneys,  but  to  my  knowledge,  I've  never  met  such  a 

17  person,  and  I  frankly  don't  know  if  he  is  Assistant 

18  U.S.  Attorney. 

19  MR.  GIUFFRA:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  BY  MR.  GIUFFRA: 

22  Q      Did  you  have  any  conversations  about  David 
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1  Hale  --  strike  that. 

2  Do  you  recall  any  conversations  you  might 

3  have  had  about  David  Hale  with  Webster  Hubbell? 

4  A      No,  1  don't.    I  mean,  1  don't  believe  I've 

5  ever  had  a  conversation  with  Web  Hubbell  about  David 

6  Hale. 

7  Q      Do  you  know  whether  you've  ever  had  a 

8  conversation  with  William  Kennedy  about  David  Hale? 

9  A      I  don't  even  know  who  Wayne  Kennedy  is. 

10  MR.  COLE:    I  believe  he  misunderstood  you. 

1 1  He  said  Wayne.   Maybe  if  you  said  Bill. 

12  MR.  GIUFFRA:    Bill  Kennedy. 

13  THE  WITNESS:    1  know  Bill  Kennedy,  but  I've 

14  not  had  any  conversation  that  I  recall,  and  I'm 

15  reasonably  positive  I've  not  had  any  conversation 

16  with  him  about  David  Hale. 

17  BY  MR.  GIUFFRA: 

1 8  Q      You  know  James  Lyons? 

19  A      I  do. 

20  Q      Who  is  James  Lyons? 

21  A      James  Lyons  is  a  fellow  member  of  the 

22  American  College  of  Trial  Lawyers  and  he  practices 


1  law  in  Denver,  Colorado. 

2  Q      Have  you  ever  spoken  with  Mr.  Lyons  about 

3  David  Hale? 

4  A      It's  not  impossible  that  I  did.    I  don't 

5  have  any  specific  recollection  of  it,  but  I  have 

6  discussed  Whitewater  matters  with  Lyons,  and  it  is 

7  possible  that  I  discussed  Hale,  but  I  don't  recall 

8  any  such  discussion. 

9  Q      Do  you  know  Paula  Casey? 

10  A      I  know  who  she  is,  but  again,  I  wouldn't 

1 1  recognize  her  if  1  met  her  in  a  crowd,  and  1  don't 

12  believe  I've  ever  had  any  conversation  with  Paula 

13  Casey. 

14  Q      Do  you  know  Randy  Coleman? 

15  A      No. 

16  Q      If  I  told  that  you  he  was  David  Hale's 

17  attorney,  would  that  refresh  your  recollection? 

18  A      I  believe  I've  read  that  in  the  newspapers, 

19  but  I  don't  recall  ever  having  met  Randy  Coleman. 

20  Q      Do  you  recall  ever  speaking  with  Randy 

21  Coleman? 

22  A      No.    I'm  relatively  positive  I've  never 
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1  spoken  to  Randy  Coleman. 

2  Q      You  know  Mack  McLarty;  correct? 

3  A      1  do. 

4  Q      He  was  White  House  chief  of  staff  in  1993; 

5  is  that  correct? 

6  A      No,  1  couldn't  give  you  the  dates.   I  mean, 

7  he  was  White  House  chief  of  staff.   Panetta  took  his 

8  place,  but  I  couldn't  tell  you  when  that  occurred. 

9  Q      Do  you  recall  ever  speaking  with  Mack 

10  McLarty  about  David  Hale? 

11  A      1  don't  believe  so.    My  confidence  level  is 

12  95  percent  that  I've  never  had  such  a  conversation 

13  with  him. 

14  Q      Do  you  know  a  man  named  Richard  Mayes? 

15  A      Yes. 

16  Q      Who  is  Richard  Mayes? 

17  A      He's  another  Little  Rock  lawyer. 

18  Q      And  what's  the  nature  of  your  relationship 

19  with  Mr.  Mayes? 

20  A      Well,  I've  run  into  him  occasionally  at 

21  social  gatherings.    I  may  have  at  one  time  testified 

22  for  his  firm  as  an  expert  witness  in  a  case  many 
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1  years  ago.   1  do  know  Richard,  1  guess,  when  I  see 

2  him,  but  I'm  not  extremely  close  to  Richard. 

3  Q      You  would  describe  your  relationship  with 

4  Mr.  Heuer  as  closer  than  your  relationship  with 

5  Mr.  Mayes? 

6  A      Yes,  I  would.    I  mean,  I  know  Sam  better, 

7  and  I've  seen  him  more  often. 

8  Q      Have  you  ever  discussed  the  setting  up  of  a 

9  legal  defense  ftind  for  Mr.  McDougal  with  Mr.  Heuer? 

10  A      1  think  that  I  have  maybe  heard  some 

1 1  conversation  about  a  proposal  to  try  to  raise  money 

12  for  McDougal.   1  never  believed  it  was  possible,  and 

13  I've  never  had  a  serious  conversation  about  that. 

14  Q      What  recollection,  if  any,  do  you  have 

1 5  about  the  setting  up  of  ~ 

16  A      I  think  it  may  have  been  more  of  a 

17  joke-type  thing,  a  casual  remark  that  he  couldn't 

1 8  keep  working  for  McDougal  and  not  get  paid.   And 

19  after  he  --  he  defended  McDougal  as  a  public  defender 

20  in  the  Madison  Guaranty  trial,  and  then  he  continued, 

21  to  the  best  of  my  knowledge,  to  deal  with  McDougal  as 

22  a  client,  but  McDougal  had  no  fiinds  to  pay  him,  and 
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1  as  this  whole  matter  would  demand  time,  he  was 

2  whining  about  how  he  didn't  see  how  he  could  continue 

3  to  represent  McDougal  and  not  get  paid. 

4  Q      And  you  recall  some  discussion  between  the 

5  two  of  you  of  a  legal  defense  fund  for  McDougal? 

6  A      Not  any  serious  discussion.    It  was  like 

7  gee,  would  this  be  a  possible  thing  to  do. 

8  Q      And  do  you  recall  anything  further  about 

9  those  conversations? 

10  A      No.   I  mean,  I  said  that  in  terms  of  crazy 

1 1  ideas,  it  was  a  highly  crazy  idea. 

12  Q      Why  was  it  a  crazy  idea? 

13  A      McDougal  is  not  a  sympathetic  character. 

14  You've  got  to  have  a  woman  who's  got  polio  or 

15  crippled  or  something.    I  mean,  you've  got  to  have 

16  some  kind  of  sympathy  to  create  a  defense. 

17  Q      Do  you  know  Jack  Palladino? 

18  A      I  don't  believe  that  I've  ever  met  him.    If 

19  I  have,  it's  just  been  to  maybe  shake  his  hand  and  be 

20  introduced  to  him,  but  I  have  no  idea  what  he  looks 

21  like,  and  I  don't  believe  I've  ever  met  him. 

22 Q      And  your  testimony,  you  can  recall  no 


1  conversation  you  might  have  had  with  Mr.  Palladino 

2  about  David  Hale? 

3  A      No. 

4  Q      Do  you  know  Betsy  Wright? 

5  A      Yes. 

6  Q      Do  you  recall  any  conversations  you  might 

7  have  had  with  Betsy  Wright  about  David  Hale? 

8  A      No,  I  do  not. 

9  Q      Do  you  know  Loretta  Lynch? 

10  A      Yes. 

1 1  Q      Who  is  Loretta  Lynch? 

12  A      Well,  she  is  a  lawyer  who  practices  law  in 

13  San  Francisco  or  Los  Angeles  or  somewhere  in 

14  California  and  she's  been  involved  in  a  number  of 

15  political  races  out  there  including,  I  think,  a  race 

16  for  somebody  for  superintendent  of  the  school  boards. 

17  Q      And  did  Ms.  Lynch  have  a  role  with  regard 

18  to  Whitewater  during  the  1992  campaign,  Clinton 

19  campaign? 

20  A      Yes. 

21  Q      And  do  you  recall  discussing  David  Hale  on 

22  any  occasion  with  Loretta  Lynch? 
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1  A      No,  I  don't.    I  don't  believe  the  David 

2  Hale  thing  surfaced  until  after  the  campaign  was 

3  pretty  well  over  and  Loretta  had  gone  back  to 

4  California. 

5  Q      You  previously  testified  that  it  was  your 

6  belief  that  Mr.  Hale's  allegations  were  false.   Do 

7  you  recall  that  testimony? 

8  A      Oh,  yeah.   My  confidence  level  is  very  high 

9  that  his  allegations  are  false. 

10  Q      And  what's  the  basis  for  your  belief  that 

1 1  Mr.  Hale's  allegations  are  false? 

12  A      Well,  one,  he  has  a  reputation  in  the  state 

13  of  being  untruthful,  and  you  would  suspect  anybody 

14  with  that  reputation  to  begin  with. 

15  Q      What's  the  basis  for  your  understanding 

16  that  he  has  an  untruthful  reputation  in  Arkansas? 

17  A      It's  common  knowledge  in  Little  Rock.   I'm 

18  200  miles  away  from  Little  Rock,  but  you  can  go  down 

1 9  the  street  and  ask  the  first  1 0  people  you  see  in 

20  Little  Rock.   He  was  a  municipal  judge  or  something 

2 1  down  there  that  did  not  fit  into  the  legal 

22  profession. 
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1  Q      What  are  some  of  your  other  bases  for 

2  believing  that  Mr.  Hale  is  making  false  allegations? 

3  A      Number  two  was  that  he  apparently  is  guilty 

4  of  some  very  bad  crimes,  and  for  him  to  allegedly 

5  say  --  I  mean,  it's  based  on  what  I've  read  in  the 

6  newspapers.   He  allegedly  said,  according  to  the 

7  newspapers,  that  he  would  be  willing  to  hand  over 

8  more  important  people  if  they  would  let  him  go. 

9  Well,  I  mean,  that's  what  ~ 

10  Q      Other  than  from  newspaper  accounts  ~ 

1 1  A      Someone  of  his  ilk  and  trouble  can  do. 

12  Q      Other  than  from  newspaper  accounts,  do  you 

13  recall  ever  discussing  Mr.  Hale's  willingness  to  turn 

14  over  other  more  important  people? 

15  A      No.    I  think  most  of  what  I  know  about  that 

16  was  what  I  read  in  the  newspapers.   I  don't  recall 

17  any  discussions  with  anybody  about  it. 

18  Q      Have  you  ever  discussed  David  Hale  with 

19  President  Clinton? 

20  A      No. 

21  Q      Have  you  ever  discussed  David  Hale  with 

22  Hillary  Clinton? 
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1  A      No. 

2  Q      And  when  you  say  you've  never  discussed 

3  David  Hale  with  President  Clinton,  that  includes  the 

4  allegations  that  David  Hale  has  made  about  President 

5  Clinton? 

6  A      That's  correct. 

7  Q      And  what  is  your  understanding  of  the 

8  allegations  that  David  Hale  has  made  about  President 

9  Clinton? 

10  A      That  Hale  allegedly  gave  $300,000  of  his 

1 1  small  business  capitalization  company  to  an 

12  organization  called  Madison  Marketing  that  was  owned 

13  allegedly  by  Susan  McDougal  and  that  he  now  claims 

14  this  was  done  because  President  Clinton  asked  him  to, 

15  then  Governor  Clinton. 

16  Q      And  you  never  discussed  that  alleged 

17  transaction  with  Governor  Clinton? 

18  A      No,  because  none  of  that  surfaced  until 

19  after  David  Kendall  had  become  the  principal  counsel 

20  for  Clinton. 

21  Q      Do  you  recall  any  discussions  with 

22  Mr.  Kendall  about  David  Hale? 


1  A      I  would  want  Mr.  Kendall  to  waive  any 

2  privilege  of  any  ~  before  I  would  discuss  any 

3  conversations  I  had  with  Mr.  Kendall  whether  I  do  or 

4  not. 

5  Q      You  believe  there  might  have  been  a  period 

6  when  you  and  Mr.  Kendall  were  jointly  representing 

7  the  Clintons  in  '93? 

8  A      I  believe  that's  possible. 

9  Q      So  your  position  would  be  you  would  want 

10  to  ~  let  me  ask  another  question. 

1 1  Do  you  recall  whether  you  have  had  a 

12  conversation  with  Mr.  Kendall  about  David  Hale? 

13  A      No.    I'm  not  going  to  answer  any  questions 

14  about  whether  1  have  or  haven't  had  any  conversation 

15  with  Mr.  Kendall  about  any  subject  whatsoever  until 

16  there  is  some  indication  from  him  that  protection  he 

17  has  of  those  conversation  is  waived. 

18  Q      Have  you  ever  discussed  David  Hale  with 

19  Bernard  Nussbaum? 

20  A      No. 

21  Q      Have  you  ever  discussed  David  Hale  with 

22  Susan  Thomases? 
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1  A      I  am  reasonably  confident  I  have  not.    1 

2  suppose  that's  not  totally  impossible,  but  I  don't 

3  recall  any  such  conversation. 

4  MR.  GIUFFRA:    Could  you  hold  just  for  one 

5  second? 

6  THE  WITNESS:    Sure. 

7  (Pause.) 

8  BY  MR.  GIUFFRA: 

9  Q      Mr.  Blair,  I  think  you  would  agree  that 

10  before  you  assert  the  attorney-client  privilege,  one, 

1 1  you  have  to  establish  the  existence  of  an 

12  attorney-client  relationship  between  yourself  and  the 

13  Clintons.    But  even  beyond  that,  you  have  the  issue 

14  of—  on  a  privilege  log,  you  would  identify,  for 

15  example,  when  a  communication  occurred  by  date.   You 

16  would  identify  with  whom  the  communication  was  with, 

17  and  you  would  identify  the  subject  matter  of  the 

18  communication,  and  then  you  could  assert  the 

19  privilege  because  that  goes  to  the  substance  of  the 

20  communication  rather  than  the  fact  of  the 

21  communication? 

22 MR.  COLE:    Mr.  Giuffra,  this  is  Mr.  Cole 
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1  speaking.   That  would  only  be  the  case  if  there  were 

2  a  document  that  was  being  referenced  in  a  privilege 

3  log.    I  don't  think  any  lawyer  lists  every  privileged 

4  oral  communication  in  a  privilege  log. 

5  MR.  GIUFFRA:    But  if  you're  asserting  the 

6  privilege,  you  have  to  at  least  identify  ~  it's  one 

7  thing  to  say  you're  going  to  not  testify  about  the 

8  substance  of  a  communication,  but  to  not  say  that 

9  you're  going  to  discuss  whether  there  was  a 

10  communication  is  a  far  different  matter. 

1 1  MR.  COLE:    What  I  heard  Mr.  Blair  say  was 

12  that  he  wanted  to  seek  guidance  from  Mr.  Kendall  as 

13  to  what  Mr.  Kendall's  position  was,  which  I  think  is 

14  appropriate  under  the  circumstances. 

15  MR.  GREEN:    This  is  Mr.  Green.   We  needn't 

16  argue  about  it  because  he's  not  going  to  answer  the 

17  question. 

18  MR.  GIUFFRA:    I  think  on  the  record  we 

19  might  as  well  try  to  establish  it. 

20  BY  MR.  GIUFFRA: 

21  Q      Is  it  your  recollection,  sir,  in  1993  you 

22  were  counsel  to  President  and  Mrs.  Clinton  with 
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1  regard  to  Whitewater  matters? 

2  MR.  GREEN:    He  doesn't  have  to  be  counsel 

3  to  Mr.  and  Mrs.  Clinton  with  respect  to  that  matter 

4  or  any  other  matter.   He  has  indicated  that  he 

5  provided  legal  advice  to  the  Clintons.    He's  talking 

6  to  another  lawyer  that  provides  legal  advice  to  the 

7  Clintons.    Those  kinds  of  conversations  are 

8  classically  covered  under  a  number  of  privileges  and 

9  we're  just  wasting  time  by  your  going  around  the 

10  edges  of  this. 

1 1  He  has  offered,  I  think,  implicitly,  if  I 

12  heard  him,  if  you  want  him  to,  to  talk  to  Mr.  Kendall 

13  and  see  what  Mr.  Kendall's  views  are,  but  it's  7:00 

14  at  night.    Let's  keep  rolling  to  the  meat  of  this 

15  thing. 

16  MR.  GIUFFRA:    Just  hold  for  one  second. 

17  (Pause.) 

18  BY  MR.  GIUFFRA: 

19  Q      Mr.  Blair,  do  you  recall  having  any 

20  conversations  with  Richard  Mayes  about  David  Hale? 

21  A      No,  I  don't. 

22 Q      Do  you  have  any  understanding  as  to  whether 
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1  Mr.  Mayes  ever  represented  Mr.  Hale? 

2  A      That's  news  to  me.   I  have  no  such 

3  understanding. 

4  Q      Do  you  know  a  man  named  Michael  Johnson? 

5  A      I  don't  place  him.    I  don't  believe  so. 

6  Q      If  I  told  you  he  was  in  the  U.S.  Attorney's 

7  office  in  the  Eastern  District  of  Arkansas,  would 

8  that  mean  anything  to  you? 

9  A      No. 

10  Q      Did  there  come  a  time  when  you  learned  that 

1 1  a  search  warrant  was  executed  with  regard  to  the 

12  premises  of  something  called  Capital  Management? 

13  A      If  I  did,  it  would  only  be  through  reading 

14  the  newspapers,  and  I  don't  recall  specifically 

15  anything  about  a  search  warrant. 

16  Q      Did  you  ever  discuss  David  Hale  with 

17  Vincent  Foster? 

18  A      Not  that  I  recall. 

19  Q      Have  you  ever  contacted  anyone  at  the 

20  Eastern  District  of  Arkansas  U.S.  Attorney's  office 

21  either  directly  or  indirectly  --  strike  that.    Let  me 

22  rephrase  the  question. 
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1  During  1993,  did  you  contact  anyone  in  the 

2  U.S.  Attorney's  office  for  the  Eastern  District  of 

3  Arkansas  about  David  Hale? 

4  A      No. 

5  Q      Did  you  indirectly  contact  anyone  in  the 

6  Eastern  District  of  Arkansas  U.S.  Attorney's  office 

7  with  regard  to  David  Hale? 

8  Do  you  want  to  read  the  question  back. 

9  (The  reporter  read  the  record  as  requested.) 

10  MR.  GREEN:    This  is  Mr.  Green.   I'm  not 

1 1  sure  how  you  indirectly  contact. 

12  BY  MR.  GIUFFRA: 

13  Q      Did  you  ever  ask  anyone  to  contact  someone 

14  in  the  U.S.  Attorney's  office  about  David  Hale  in 

15  1993? 

16  A      No. 

17  Q      Is  that  Mr.  Green  or  is  that  Mr.  Blair 

1 8  answering  the  question? 

19  A      That's  Mr.  Blair  answering  the  question.   I 

20  don't  know  anybody  in  the  Eastern  District  U.S. 

21  Attorney's  office.   I  haven't  had  occasion  or 

22  involvement  with  him.    I  haven't  asked  anybody  to 
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1  talk  to  him  about  anything. 

2  Q      Did  you  ever  discuss  ~  did  you  ever  ask 

3  Mr.  Heuer  to  contact  the  U.S.  Attorney's  office  in 

4  Arkansas  about  David  Hale? 

5  A      No. 

6  Q      Did  you  ever  ~  strike  that. 

7  Do  you  know  whether  Mr.  Heuer  ever 

8  attempted  to  find  out  if  Mr.  McDougal  would  be 

9  indicted  along  with  Mr.  Hale? 

10  A      1  was  probably  interested  in  that,  but  I 

1 1  didn't  exert  myself  to  find  out  about  it.   Again,  it 

12  was  kind  of  street  gossip  that  it's  typical  in  the 

13  legal  community. 

14  Q      Have  you  ever  discussed  with  anyone  ~ 

15  strike  that. 

16  Have  you  ever  discussed  with  Mr.  Heuer  ~ 

17  did  you  ever  discuss  with  Mr.  Heuer  whether  McDougal 

18  would  be  indicted  along  with  Hale? 

19  A      That's  certainly  a  possibility.    I  have 

20  discussed  with  Heuer  at  times  whether  McDougal  was 

21  actually  going  to  be  reindicted  after  his  first 

22  acquittal. 


7888 

37 

1  Q      Do  you  recall  when  you  first  would  have 

2  spoken  with  Mr.  Heuer  about  the  reindictment  of 

3  McDougal? 

4  A      No.    I  mean,  it  would  be  sometime  after  the 

5  first  Whitewater  stuff  got  in  the  newspapers,  and  it 

6  would  be  before  this  year. 

7  Q      Do  you  recall  anything  about  the  substance 

8  of  those  communications? 

9  A      No.    I  again  think  it  was  just  in 

10  generalities  and  just  a  gossipy-type  conversation. 

11  Q      Do  you  recall  reporting  the  results  of  your 

12  conversation  with  Mr.  Heuer  back  to  anyone  either  at 

13  the  White  House  or  anywhere  else? 

14  A      I  don't  have  any  recollection  of  that.    I'm 

15  not  saying  if  I  didn't  hear  something  interesting,  1 

16  might  not  have  passed  it  on  to  Bruce  Lindsey,  but  I 

17  have  no  specific  recollection  of  that. 

18  Q      Do  you  recall  ever  discussing  with 

19  Mr.  Lindsey  whether  McDougal  was  going  to  be  indicted 

20  along  with  Mr.  Hale? 

21  A      I  don't  have  any  specific  recollection  of 

22  such  a  conversation.   I  wouldn't  say  it's  impossible 
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1  that  1  had  such  a  conversation. 

2  Q      Do  you  have  any  general  recollection  of 

3  such  a  conversation?  Do  you  have  any  general 

4  recollection  of  such  a  conversation  with  Mr.  Lindsey 

5  about  whether  Mr.  McDougal  would  be  indicted  along 

6  with  Mr.  Hale? 

7  A      No,  1  do  not. 

8  Q      Have  you  ever  discussed  —  strike  that. 

9  Do  you  know  Jim  Guy  Tucker? 

10  A      Yes. 

1 1  Q      What's  the  nature  of  your  relationship  with 

12  Jim  Guy  Tucker? 

13  A      Well,  I've  known  him  for  20-some  odd  years, 

14  and  I  have  supported  him  and  dealt  with  him  when  he 

15  was  a  congressman,  when  he  was  the  attorney  general 

16  and  occasionally  in  various  political  campaigns,  and 

17  I've  certainly  deah  with  him  since  he's  been 

18  governor. 

19  Q      Have  you  ever  discussed  David  Hale  with  Jim 

20  Guy  Tucker? 

21  A      1  don't  think  so,  not  that  I  recall. 

22  Q      Do  you  have  any  understanding  -  strike 
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1  that. 

2  Do  you  know  whether  Jim  McDougal  attempted 

3  to  contact  Vincent  Foster  during  1993? 

4  A      Yes,  I  believe  he  did. 

5  Q      What's  the  basis  for  your  understanding 

6  that  Mr.  McDougal  tried  to  contact  Mr.  Foster? 

7  A      My  recollection  is  that  Vince  called  me  and 

8  said  that  McDougal  had  called  him  and  he  didn't  want 

9  McDougal  thinking  that  he  could  call  up  there,  and  I 

10  told  him  that  1  would  deal  with  it.    It  wasn't 

1 1  necessary  for  him  to  be  involved. 

12  Q      Do  you  know  whether  Mr.  Foster  spoke  to 

13  Mr.  McDougal? 

14  A      I  don't  know  the  answer  to  that.    1  know  -- 

15  again,  my  recollection  is  Vince  called  me  and  he  said 

16  that  he  didn't  want  McDougal  thinking  he  could  call 

17  up  there.   I  don't  know  whether  he  actually  spoke  to 

18  him  or  not. 

1 9  Q      And  did  you  have  any  understanding  as  to 

20  what  Mr.  McDougal  was  calling  Mr.  Foster  about? 

21  A      It  was  about  the  tax  returns  of  the 

22  Whitewater  Development  Corporation  which  1  had  agreed 
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1  to  get  produced,  and  he  was  complaining  apparently 

2  because  they  weren't  timely  done. 

3  Q      So  it  would  be  your  best  guess  that 

4  McDougal  probably  spoke  to  Foster? 

5  A      That  would  be  pure  speculation.   I  don't 

6  know. 

7  Q      Well,  how  would  Mr.  Foster  know  what 

8  Mr.  McDougal  was  talking  about  if  he  didn't  speak  to 

9  him? 

10  A      Well,  I  don't  think  there  were  a  lot  of 

1 1  things  he  could  be  calling  about,  but  I  can't  answer 

12  that. 

1 3  Q      When  you  indicated  to  Mr.  Foster  that  you 

14  would  take  care  of  Mr.  McDougal,  what  did  you  mean  by 

15  that? 

16  A      That  I  would  see  that  the  tax  returns 

17  were  --  what  I  explicitly  told  Vince  was  I  would  see 

18  that  the  tax  returns  got  prepared  and  delivered  to 

19  McDougal's  counsel. 

20  Q      And  did  you  contact  Mr.  McDougal  yourself? 

21  A      No,  I  did  not.    I  contacted  his  lawyer. 

22  Q      Mr.  Heuer. 
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1  When  did  you  first  learn  ~  striice  that. 

2  During  1993,  when  did  you  first  learn  that 

3  Mr.  McDougal  might  be  under  investigation? 

4  A      I  don't  know.    1  had  assumed  that  because 

5  he  was  acquitted  in  his  first  ~  he  was  probably  not 

6  under  any  kind  of  investigation. 

7  Q      Did  there  come  a  time  in  1993  that  you 

8  learned  that  $300,000  had  been  deposited  in 

9  Mr.  McDougal' s  bank  account? 

10  A      I  don't  know  that  to  this  day.   What  1  had 

1 1  heard  was  that  Hale  allegedly  gave  $300,000  to  Susan 

12  McDougal  under  the  name  of  Madison  Marketing. 

13  Q      Have  you  ever  discussed  Madison  Marketing 

14  with  Mr.  Lindsey? 

15  A      1  don't  believe  so.    1  don't  think  so. 

16  Q      Do  you  know  Susan  McDougal? 

17  A      Yes. 

18  Q      Excuse  me? 

19  A      Yes. 

20  Q      What  is  the  nature  of  your  relationship 

21  with  Susan  McDougal? 

22 A      1  don't  have  a  relationship  with  her,  nor 
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1  have  I  ever  had  a  relationship  with  her.   1  knew  her 

2  as  McDougal 's  wife  when  he  ran  for  Congress  against 

3  John  Paul  Hammersmith.   She  was  somewhat  active  in 

4  the  campaign. 

5  Q      Have  you  ever  spoken  ~  strike  that. 

6  When  was  the  last  time  you  spoke  to  Susan 

7  McDougal? 

8  A      It's  not  been  within  the  last  four  or  five 

9  years  that  1  recall. 

10  Q      Do  you  know  who  Mrs.  McDougal's  counsel  is 

1 1  in  her  current  ~  at  her  upcoming  criminal  trial? 

12  A      My  understanding  is  it's  Jennifer  Horan, 

13  who  is  the  Arkansas  public  defender  for  the  federal 

14  courts. 

15  Q      Have  you  ever  spoken  to  Ms.  Horan  about  the 

16  upcoming  ~  strike  that. 

17  Have  you  ever  spoken  to  Ms.  Horan  about 

18  anything  having  to  do  with  David  Hale? 

19  A      1  have  not. 

20  MR.  GIUFFRA:   Now  might  be  a  good  time  to 

21  deal  with  these  other  issues  that  I  mentioned 

22  earlier. 
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MR.  COLE:   Before  we  ask  about  other 
issues,  do  you  want  to  let  me  ask  questions  on  this 
subject  matter?  And  I  have  concerns  on  going  into 
other  issues  depending  on  what  the  other  issues  you 
have  in  mind  are. 

MR.  GIUFFRA:    The  other  issues  I  have  in 
mind  are  RTC  referrals  relating  to  Madison  just  with 
regard  to  the  '93  period  and  '94  period. 

MR.  COLE:    I  don't  think  I  would  object  to 
that.    I  don't  think  this  is  an  appropriate  time.    I 
know  Mr.  Blair  has  produced  documents  to  the 
Committee  and  I  don't  think  that  a  telephone 
deposition  is  an  appropriate  time  to  go  through  a  lot 
of  documents  and  I  didn't  come  prepared  to  do  that. 

MR.  GIUFFRA:   No,  I  don't  have  any 
intentions.   Just  as  a  way  to  expedite  his  next 
deposition. 

MR.  GREEN:    Gentlemen,  this  is  Tom  Green. 
It's  now  ~  we've  gone  an  hour.    Unless  I  hear 
Mr.  Blair  countermand  me,  which  is  his  prerogative, 
it  would  be  my  inclination  to  have  each  of  you  finish 
your  questions  on  the  presently  agreed  upon  subject 


1  matter,  and  then  if  you  find  it  necessary  to 

2  reconvene  this  process  again,  we  can  do  it  at  a  later 

3  date. 

4  MR.  GIUFFRA:    All  right.    Why  don't  I  -- 

5  because  I  think  this  relates  to  his  understanding 

6  with  regard  to  the  Hale  matter. 

7  BY  MR.  GIUFFRA: 

8  Q      Did  there  come  a  time  in  1993  when  you 
learned  that  there  were  criminal  referrals  —  RTC 
criminal  referrals  relating  to  Madison  Guaranty? 

MR.  GREEN:    This  is  Mr.  Green.   I  don't 
know  that  that  falls  within  the  contours  of  our 
letter  of  understanding.   But  Mr.  Blair,  I'll  leave 
it  to  you,  if  you  want  to  delay  responding  to  that  or 
if  you  wish  to  answer  that  question. 

THE  WITNESS:   No.    I  don't  mind 
responding.   I  don't  know  a  thing  in  the  world  about 
the  RTC  stuff  except  what  I've  read  in  the  newspaper. 

BY  MR.  GIUFFRA: 
Q      It's  your  testimony  that  no  one  ever 
discussed  the  fact  that  there  were  RTC  criminal 
referrals  relating  to  Madison  during  1993? 
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1  A      No. 

2  Q      Do  you  know  Jean  Hanson? 

3  A      I  do  not.    I  saw  her  on  C-Span  when  she 

4  testified  before  your  committee. 

5  Q      There's  a  document  that  you  produced  that 

6  bears  Bates  number  140  and  148. 

7  A      I  don't  have  any  documents  in  front  of  me 

8  so  -- 

9  Q      It's  a  document  ~  it's  a  memorandum  to 

10  Congressman  Leach  from  the  Banking  Minority  staff, 

1 1  and  then  attached  to  it  are  a  series  of  documents, 

12  including  a  letter  from  McDougal  to  Charles  Campbell 

1 3  of  the  Security  Bank  and  Paragould  and  some 

14  Whitewater  Development  checks. 

1 5  Do  you  know  where  you  would  have  obtained 

16  that  document? 

17  A      I  at  one  time  developed  and  I  have  turned 

18  over  to  your  committee  everything  I  did  develop 

19  regarding  a  Whitewater  file  in  an  effort  to  determine 

20  how  much  money  that  McDougal  actually  took  out  of 

21  Whitewater  on  the  basis  that  the  press  was  always 

22  focused  on  how  much  he  put  in,  but  they  never  paid 


1  any  attention  to  how  much  he  took  out.    And  1  suspect 

2  that  that  document  was  collected,  as  I  was  in  the 

3  process  of  collecting  whatever  I  could  on  those 

4  matters. 

5  Q      Well,  this  is  a  document  that  bears  a  fax 

6  notation  of  February  3,  '94. 

7  A      Again,  that  doesn't  mean  anything  to  me.    I 

8  suppose  I  could  look  at  the  document  and  maybe  could 

9  tell  from  the  fax  number  or  whatever  where  it  came 

10  from,  because  it's  a  document  of  public  record,  is  it 

1 1  not? 

1 2  Q      No,  it  appears  to  be  an  internal 

13  memorandum. 

14  MR.  COLE:    Do  you  know  for  a  fact, 

15  Mr.  Giuffra,  that  that  was  not  released  to  the  public 

16  at  or  prior  to  the  time  it  was  transmitted  to 

17  Mr.  Blair  according  to  the  fax  line? 

18  MR.  GIUFFRA:    I  don't  know  what  it  is. 

19  That's  why  I  was  asking  Mr.  Blair. 

20  THE  WITNESS:   No,  I  don't  have  any 

21  documents  in  front  of  me,  so  I  just  don't  know. 

22  BY  MR.  GIUFFRA: 
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1  Q      Is  there  any  way  you  could  take  a  look  at 

2  this  document  bearing  Bates  numbers  140  to  148? 

3  MR.  HOPSON:    We  have  the  documents  here  in 

4  Washington. 

5  MR.  GREEN:    Jim,  do  you  have  any  documents 

6  there? 

7  THE  WITNESS:    Well,  I  can  make  an  effort  to 

8  see  what  I've  got  here.   I  haven't  reviewed  any 

9  documents  in  preparation  for  this,  but  I  do  have  them 

10  in  my  file  here. 

11  BY  MR.  GIUFFRA: 

12  Q      I'm  curious  as  to  how  you  got  this 

13  document. 

14  A      Again,  it's  speculation,  but  1  would 

15  suspect  it  was  from  David  Kendall,  but  I  don't  know. 

16  What's  the  Bates  number  again? 

17  Q      It's  number  140  to  148. 

18  A      I  don't  know  that  I  have  --  1  think  my 

19  counsel  have  the  documents  with  those  Bates  numbers, 

20  but  I  don't  know  that  my  file  has  those  numbers, 

21  unfortunately,  because  those  were  produced  through  my 

22  counsel  in  Washington.   So  I  can't  find  the 
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1  documents. 

2  Q      Maybe  what  we  can  do  is  fax  you  the 

3  document  while  Mr.  Cole  is  asking  questions. 

4  A      I  have  no  objection  to  that. 

5  Q      What's  your  fax  number  there? 

6  A      I  have  to  go  look  it  up  because  I  don't  fax 

7  things  myself,  but  hold  on  one  second. 

8  MR.  COLE:    Does  this  document  have  some 

9  relevance  to  the  Hale  matter,  or  is  this  just  general 

10  interest,  Mr.  Giuffra? 

1 1  MR.  GIUFFRA:    It  may  relate  to  the  Hale 

12  matter. 

13  MR.  COLE:    Is  there  something  specific  in 

14  it  that  appears  to  relate  to  the  Hale  matter? 

15  MR.  GIUFFRA:    It's  a  discussion  of  Madison 

16  Marketing  in  the  document. 

17  THE  WITNESS:    Okay.   The  office  fax  is 

18  501-290-7316. 

19  MR.  GIUFFRA:    We'll  fax  it  to  you  right 

20  now.    I  just  have  a  couple  more  questions  and  then 

21  Mr.  Cole  will  get  his  chance. 

22  BY  MR.  GIUFFRA: 
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1  Q      Who  is  Archie  Schaffer? 

2  A      Archie  Schaffer  is  a  man,  maybe  not  quite 

3  so  young  anymore,  who  is  the  director  of  governmental 

4  affairs  for  Tyson  Foods. 

5  Q      Do  you  recall  ever  discussing  David  Hale 

6  with  Archie  Schaffer? 

7  A      No. 

8  Q      Mr.  Schaffer  is  the  husband  of  Beverly 

9  Bassett  Schaffer,  is  that  correct,  former  ~ 

10  A      That  is  correct. 

1 1  Q      Just  a  couple  of  matters.   Do  you  recall 

12  any  other  conversations  you  might  have  had  with 

13  Mr.  Lindsey  about  David  Hale? 

14  A      No.    If  I  heard  something  on  the  street,  I 

15  may  have  passed  it  on,  or  if  1  heard  something  from 

16  Heuer,  I  may  have  passed  it  on,  but  I  don't  have  any 

17  recollection  of  anything  other  than  what  we've 

18  discussed,  and  that's  not  anything  specific. 

19  Q      Do  you  recall  any  other  conversations  you 

20  might  have  had  with  Mr.  Heuer  about  David  Hale? 

21  A      Nothing,  only  general  conversation  like  can 

22  you  believe  what  David  Hale  is  doing,  or  can  you 
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1  believe  what  David  Hale  is  getting  away  with,  or 

2  something  like  that. 

3  Q      During  1993,  what  was  the  frequency  of  your 

4  communications  with  Mr.  Heuer? 

5  A      They  could  have  been  as  frequently  as 

6  monthly.    I  don't  think  they  were  extremely  frequent. 

7  Q      Those  communications  would  have  deah  with 

8  Whitewater  matters? 

9  A      Not  all  of  them,  but  certainly  some  of  them 

10  would. 

11  Q      Do  you  recall  any  conversation  you  would 

12  have  had  with  Mr.  Heuer  about  Whitewater  matters? 

13  A      No.    1  had  conversations  with  him  about  the 

14  tax  returns.   I  called  him  and  told  him  I  knew  we 

15  didn't  get  them  prepared  when  we  said  we  would,  and  I 

16  would  get  them  prepared,  and  1  would  see  that  they 

17  were  delivered  to  him.    And  1  called  and  told  him 

18  that  I  would  deliver  them  --  1  had  them  in  hand  and  I 

19  would  deliver  them  shortly,  and  1  did  deliver  them. 

20  That's  all  1  recall. 

21  Q      And  am  I  correct  that  with  regard  to 

22  Mr.  Hale's  indictment,  you  first  learned  that  he 
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1  would  be  indicted  from  press  accounts? 

2  A      I  believe  that  to  be  true.    I  don't  think  I 

3  would  have  known  it  from  anywhere  else. 

4  Q      If  I  told  you  that  he  was  indicted  on 

5  September  21,  1993  -- 

6  MR.  COLE:    23rd. 

7  BY  MR.  GIUFFRA: 

8  Q      Excuse  me,  September  23,  1993,  is  that  the 

9  first  you  learned  he  would  be  indicted? 

10  A      I  would  say  that's  basically  probably  true, 

11  but  I  don't  know.    I  mean,  I  don't  have  any  specific 

12  recollection  of  that.    I  would  --  if  I  could  go  back 

13  and  look  at  the  newspaper  clippings,  I  could  tell  you 

14  newspaper  stories  and  I  don't  know  how  early  there 

15  was  speculation  in  the  newspapers.   And  once  there 

16  was  speculation  in  the  newspapers,  there  was 

17  certainly  free  gossip  among  the  legal  profession,  but 

18  I  couldn't  unravel  that  without  seeing  the  newspaper 

19  articles. 

20  Q      But  you  don't  recall  any  --  you  don't 

21  recall  any  discussions  you  might  have  had  with  anyone 

22  prior  to  September  23,  1993  about  whether  Hale  would 

1  be  indicted? 

2  A      No,  I  have  no  specific  recollection  of  any 

3  such  conversation. 

4  Q      No  general  recollection? 

5  A      Well,  I  just  --  I'm  not  saying  it  couldn't 

6  happen.   I  just  ~  but  I  have  no  memory  of  it 

7  happening. 

8  Q      And  then  with  regard  to  whether  McDougal 

9  would  be  indicted  along  with  Hale,  do  you  recall  any 

10  conversations  prior  to  September  23,  1993? 

1 1  A      Well,  it's  hard  for  me  to  put  that 

12  together.   I  didn't  know  Hale  was  going  to  be 

13  indicted.   Prior  to  that  date,  I  don't  know  how  I 

14  would  have  had  any  conversations  that  McDougal  was 

15  going  to  be  indicted  along  with  him. 

16  Separating  that  out,  did  I  have  any 

17  conversations  that  McDougal  might  be  indicted,  I 

18  can't  put  any  time  frame  on  any  of  that. 

19  Q      Again,  it's  your  testimony  that  you  have 

20  never  spoken  to  President  Clinton  about  David  Hale? 

21  A      Not  that  I  recall,  and  I  don't  believe  that 

22  the  Hale  matter  surfaced  at  the  time  that  I  would 
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1  have  been  talking  to  him  about  any  of  this. 

2  MR.  GIUFFRA:    I've  concluded,  and  if  you 

3  could  look  at  that  fax  when  it  comes  in,  that  will  be 

4  my  last  bit  of  questions. 

5  EXAMINATION 

6  BY  MR.  COLE: 

7  Q      Mr.  Blair,  this  is  Lance  Cole  for  the 

8  Minority  and  I'm  going  to  be  as  brief  as  I  can 

9  because  it's  late,  at  least  here.   Mr.  Giuffra  has 

10  asked  you  a  number  of  questions  about  your 

1 1  recollection  of  discussions,  if  any,  that  you  might 

12  have  had  with  Mr.  Lindsey  and  Mr.  Heuer.   And  there's 

13  a  document  that's  been  produced  to  the  Committee  that 

14  may  bear  on  that.    If  you  were  here  in  person,  I 

15  would  put  the  document  in  front  of  you  to  see  if  the 

16  document  refreshed  your  recollection. 

17  Since  I  can't  do  that,  I  would  like  to  read 

1 8  you  ~  describe  the  document  for  you  and  for  the 

19  record  and  then  read  to  you  a  few  brief  entries  from 

20  it  and  ask  you,  after  I've  read  them,  if  those 

21  entries  refresh  your  recollection. 

22 I  don't  want  you  to  be  disadvantaged  by 

54 

1  having  your  deposition  taken  by  telephone  and  not 

2  having  an  opportunity  to  see  documents  that  you  would 

3  have  been  able  to  see  if  you  were  here  in  person. 

4  A      I  understand. 

5  MR.  GIUFFRA:    Actually,  let  me  ask  a 

6  question.   Have  you  ever  discussed  with  anyone  the 

7  existence  of  such  notes? 

8  THE  WITNESS:   Of  what  notes? 

9  MR.  GIUFFRA:    Of  notes  indicating  a 

10  conversation  between  yourself  and  Bruce  Lindsey  on 

11  September  20,  1993. 

12  MR.  GREEN:    You  mean  --  this  is  Mr.  Green. 

13  You  mean  discuss  it  with  individuals  other  than 

14  counsel? 

15  MR.  GIUFFRA:    Well,  if  you've  discussed  it 

16  with  counsel,  it's  still  -- 

17  MR.  COLE:    Mr.  Giuffra,  I'd  like  to  do 

18  what  --  I  would  like  you  to  let  me  do  what  I  let  you 

19  do,  which  is  conclude  my  questioning  and  if  you  have 

20  follow-up  questions,  you're  welcome  to  do  so. 

21  MR.  GIUFFRA:    1  want  to  make  sure  the 

22  record  is  set  before  you  start  describing  a  document 
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1  to  him. 

2  MR.  COLE:    I'm  going  to  describe  the 

3  document  to  him,  just  as  if  he  were  here  I  would  show 

4  him  the  document.   You're  welcome  to  ask  questions, 

5  but  the  procedure  we  follow  is  one  counsel  asks 

6  questions  and  the  other  counsel  follows,  and  I  didn't 

7  interrupt  you  during  your  questioning,  so  I'd  like  to 

8  complete  my  questioning. 

9  MR.  GIUFFRA:    Not  in  all  instances.   My 

10  point  is  before  you  read  a  document  to  him,  I'd  like 

1 1  to  know  whether  he's  ever  seen  the  document  before 

12  and  since  he's  not  here,  I  think  we  have  a  bit  of  a 

13  problem. 

14  MR.  COLE:    You  can  certainly -- 

15  MR.  GIUFFRA:    We  should  fax  the  document  to 

16  him. 

17  MR.  COLE:    I  don't  think  under  our 

18  confidentiality  rules  you  can  fax  a  document  out  of 

19  the  Senate.   In  fact,  I  have  some  concern  about  ~ 

20  since  the  document  you  just  faxed  was  Mr.  Blair's,  I 

21  think  we're  probably  -  we  don't  have  an  issue  there, 

22  but  I  personally  wouldn't,  under  our  confidentiality 
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1  procedures,  fax  this  document  to  Mr.  Blair. 

2  But  I  think  I  can  read  it  to  him,  and  I 

3  think  after  I've  read  it  to  him,  if  you  want  to  ask 

4  him  questions  about  whether  he's  seen  it  before,  you 

5  can  do  that.    But  I  don't  think  he  can  answer  that 

6  until  the  document  has  been  read  to  him.    So  why 

7  don't  you  let  me  read  it. 

8  MR.  GIUFFRA:    Read  him  the  document. 

9  BY  MR.  COLE: 

10  Q      Mr.  Blair,  this  is  a  document  that  was 

1 1  produced  to  the  Committee  by  Bruce  Lindsey.    It 

12  appears  to  be  his  handwritten  notes.    There's  a  date 

13  at  the  top  of  the  document  that  says  9/20,  and  I'll 

14  tell  you  from  his  testimony,  that's  9/20/93.    And  it 

15  says  "2:30  p.m.  Jim  Blair."    Excuse  me.    I  moved  the 

16  telephone  so  I'm  closer  to  the  speaker. 

17  The  first  entry  says  —  and  if  Mr.  Giuffra 

18  wants  to  follow  along  in  case  I  fail  to  read 

19  Mr.  Lindsey' s  handwriting  correctly,  he  can  certainly 

20  help  me  interpret  it.    The  first  entry  appears  to 

21  read  "McDougal  called  Heuer  to  tell  him  that  Hale  had 

22  been  to  see  him  --  McDougal  told  Heuer  that  Hale  had 
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1  'tried  to  get  him  to  fabricate  story  about  BC  and 

2  JGT.'"   And  as  I  said,  Mr.  Blair,  I'm  only  reading  it 

3  to  see  if  it  refreshes  your  recollection. 

4  I  understand  that  entry  to  perhaps  pertain 

5  to  the  discussion  you've  already  described  that  you 

6  had  with  Mr.  Heuer,  but  if  that  refreshes  your 

7  recollection,  please  feel  free  to  amplify  your  prior 

8  testimony. 

9  A      Thank  you,  Mr.  Cole.   It  doesn't  help  a 

10  lot.   As  I  think  I've  testified,  I  recall  discussing 

1 1  with  Heuer  that  Hale  went  to  McDougal  and  tried  to 

12  get  him  to  fabricate  stories.    I  don't  think  I 

13  phrased  it  quite  that  way,  but  the  time  frame,  maybe 

14  that's  an  accurate  time  frame,  but  it  doesn't  help  me 

15  remember  it.    I  don't  know. 

16  Q      I  understand.   I  just  wanted  to  read  this 

1 7  and  see  if  it  helped  you  with  your  recollection.  The 

1 8  second  entry  on  the  page  reads  "Gerth  tried  to  get 

19  Sam  Heuer  to  tell  him  where  McDougal  was.   Heuer 

20  wouldn't."   And  we  haven't  questioned  you  about  that, 

21  but  if  that  refreshes  your  recollection  about  any 

22  discussions  you  had  with  Mr.  Lindsey,  again,  please 


1  feel  free  to  ~ 

2  A      I've  certainly  had  discussions  with  Sam 

3  Heuer  about  Jeff  Gerth,  and  it  is  certainly  very 

4  possible  that  I  passed  those  on  to  ~  or  some  of  them 

5  on  to  Bruce  Lindsey,  but  it  doesn't  ~  Gerth 

6  periodically  surfaces  in  Arkansas.   There  is  a  term 

7  that's  used  here,  "to  be  Gerthed"  means  to  have  a 

8  false  newspaper  story  written  about  you.    I  just 

9  don't  ~  it  doesn't  help  me  on  the  time  frame. 

10  Q      And  I  think  the  entry  that  perhaps  is  most 

1 1  relevant  to  the  matters  that  Mr.  Giuffra  was 

12  questioning  you  about  is  as  follows:    It  says  "Heuer 

13  asked  Brent  Bumpers  ~  asked  whether  indictment  -- 

14  against  Hale,  not  McDougal."   And  frankly,  that  entry 

15  is  a  little  too  cryptic  for  me  to  interpret.   I'll 

16  let  Mr.  Lindsey  at  the  appropriate  time  interpret  his 

17  own  notes. 

18  But  again,  I'm  reading  it  to  you  to  see  if 

19  it  refreshes  your  recollection  about  any  discussions 

20  you  may  have  had  with  Mr.  Lindsey  at  or  about 

2 1  September  20th  of  1 993 . 

22  A      Unfortunately,  it  does  not. 
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1  Q      And  the  same  page  of  notes,  and  this  is 

2  difficult  because  I  can't  show  them  to  you,  but  near 

3  the  bottom  of  the  page,  there's  an  entry  that  says 

4  "second  call,"  and  while  one  can  assume  from  looking 

5  at  the  note  this  refers  to  a  second  call  that 

6  Mr.  Lindsey  had  with  you,  I  don't  know  that.    I'm 

7  just  reading  what's  on  the  page,  but  it  says  "Sam 

8  Heuer  called  Claudia  Riley.    Letter  of  transmittal  — 
from  accountant  —  dated  two  or  three  days  before  the 
returns  are  filed,"  and  then  it  continues  to  the  next 
page  and  says  "returns  prepared  for  McDougal  to 
file  ~  given  to  McDougal  ~  doesn't  know  whether 
McDougal  filed  returns." 

A  That  does  refresh  my  memory  not  as  to  time 
but  to  a  conversation  I  believe  I  may  have  told  Bruce 
Lindsey  at  one  point  that  I  had  delivered  Whitewater 
tax  returns  to  McDougal  counsel  who  told  me  that  he 
had  delivered  them  to  McDougal. 

I  did  not  know  and  had  no  knowledge  and 
still  have  no  knowledge  as  to  whether  McDougal 
actually  filed  the  returns  or  not. 

Q      Thank  you.    The  next  entry  in  the  notes 


1  reads  "Fletcher  Jackson  ~  in  charge  of  case,"  and 

2  there's  an  arrow,  and  it  says  "immunity"  and 

3  "immunity"  is  underlined  and  it  appears  to  say 

4  "leaked"  or  "linked,"  but  I  think  it's  "leaked." 

5  And  the  next  line  says  "McDougal  might  become 

6  target.   Blair  heard  that  $300,000  had  been  deposited 

7  in  McDougal's  account  --  jumped  pretty  high,"  and 

8  "pretty"  is  underscored. 
And  I  would  again  ask  if  that  refreshes 

your  recollection  about  any  discussions  you  had  with 
Mr.  Lindsey. 

A      Unfortunately,  it  does  not.    It  does  not. 

Q      And  you  have  no  --  if  1  understand  your 
testimony  correctly,  you  just  don't  have  a 
recollection  as  to  timing,  as  to  when  you  did  discuss 
with  Mr.  Lindsey  the  things  you  do  remember 
discussing,  that  being  the  preparation  of  the  tax 
returns.    You  don't  recall  the  time  of  that 
discussion? 

A      No,  I  do  not.    I  don't  know  why  it  would  be 
that  late  because  I  think  that  sometime  after  the 
returns  were  delivered,  but  I'm  not  even  sure  of  that 
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1  anymore. 

2  MR.  COLE:    I  don't  have  anything  further. 

3  Did  you  want  to  ask  him  some  questions  about  these 

4  notes? 

5  EXAMINATION 

6  BY  MR.  GIUFFRA: 

7  Q      Mr.  Blair,  did  you  receive  the  fax? 

8  A      Yes,  I  did. 

9  Q      Do  you  have  any  recollection  of  receiving 

10  this  fax  ~  this  memorandum,  excuse  me,  bearing  Bates 

11  numbers  140  to  148? 

12  A      I  have  seen  the  fax  before.   I  have  read 

13  it.    I  am  looking  at  something  that  shows  a  date  of 

14  2/03/94.    That  appears  to  be  to  a  portion  of  a  fax 

15  number  and  that  wouldn't  be  the  Treasury  and  that 

16  wouldn't  be  where  I  got  it,  and  I  can't  tell  you 

17  where  I  got  it.    I  don't  know. 

18  Q      But  it  would  be  your  testimony  that  it  was 

1 9  not  faxed  to  you  by  anyone  from  the  Department  of  the 

20  Treasury? 

21  A      I  am  very,  very  confident  it  was  not  faxed 

22  to  me  by  anybody  at  the  Department  First. 
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1  Q      Because  the  fax  number  is  a  Department  of 

2  Treasury  fax  number,  622. 

3  A      No.    I  do  not  believe  and  am  very  confident 

4  it  was  not  faxed  to  me  by  anybody  from  the  Treasury 

5  Department. 

6  MR.  COLE:    Is  that  the  number  it  was  faxed 

7  from  or  the  number  it  was  faxed  to? 

8  I'm  sorry,  Mr.  Blair,  I  was  actually  asking 

9  Mr.  Giuffra  since  he  has  the  copy  here. 

10  THE  WITNESS:    He's  a  good  person  to  ask.    I 

1 1  don't  know. 

12  MR.  GIUFFRA:    I  can't  tell. 

13  MR.  COLE:    I  think  we've  established  that 

14  none  of  us  knows. 

15  MR.  GIUFFRA:    I  think  that's  all  the 

16  questions  I  have,  sir.    Thank  you  for  your 

17  cooperation. 

18  THE  WITNESS:    Okay.   You're  very  welcome. 

19  MR.  COLE:    Thank  you,  Mr.  Blair. 
20 

21 
22 
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1  (Whereupon,  at  7:48  p.m.,  the  deposition 

2  was  adjourned.) 
3 

4  

5  JAMES  B.  BLAIR 

6 
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1  PROCEEDINGS 

2  MR.  GICALE:    Mr.  Bumpers,  do  you  consent  to 

3  being  sworn  by  the  stenographer  over  the  phone  and 

4  having  your  deposition  conducted  in  this  manner? 

5  MR.  BUMPERS:    Yes. 

6  MR.  GICALE:    Then  we'll  have  the 

7  stenographer  swear  you  in  over  the  phone. 

8  Whereupon, 

9  BRENT  BUMPERS 

10  was  called  as  a  witness  and,  having  first  been  duly 

1 1  sworn,  was  examined  and  testified  as  follows: 

12  EXAMINATION 

13  BY  MR.  GICALE: 

14  Q      Could  you  please  state  your  name  for  the 

15  record. 

16  A      Brent  Bumpers. 
17 

18 
19 
20 

21  Q      You're  fading  in  and  out,  so  have  patience 

22  with  us. 

1  A      All  right. 

2  Q      And  your  present  business  address? 

3  A      Mine? 

4  Q      Yes.    What's  the  U.S.  Attorney's  office 

5  present  address? 

6  A      Little  Rock. 

7  Q      What's  that  address? 

8  A      425  West  Capital  Avenue. 

9  Q      And  you're  an  Assistant  U.S.  Attorney  in 

10  that  office? 

1 1  A      Right. 

12  Q      How  long  have  you  been  employed  as  an 

13  Assistant  U.S.  Attorney  in  that  office? 

14  A       14  years. 

1 5  Q      And  are  you  assigned  to  a  particular 

16  division  or  assigned  to  a  specific  area  of  cases? 

17  A      White  collar  criminal,  general  criminal 

18  division. 

19  Q      Mr.  Bumpers,  this  deposition  is  being 

20  conducted  pursuant  to  Senate  Resolution  120.    The 

21  resolution  establishes  a  Special  Committee 

22  administered  by  the  Banking  Committee  to  conduct  an 
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1  investigation  involving  Whitewater  Development 

2  Corporation,  Madison  Guaranty  Savings  &  Loan 

3  Association,  Capital  Management  Services, 

4  Incorporated,  the  Arkansas  Development  Finance 

5  Authority  and  other  related  matters. 

6  Section  l(b)2(c)  of  Senate  Resolution  120 

7  authorizes  an  investigation  and  public  hearings  into 

8  whether  the  Department  of  Justice  has  improperly 

9  handled  RTC  criminal  referrals  relating  to  Madison 

1 0  Guaranty  Savings  &  Loan  Association  or  Whitewater 

1 1  Development  Corporation. 

12  It  also  authorizes  an  investigation  into 

13  the  sources  and  funding  and  the  lending  practices  of 

14  Capital  Management  Services,  Inc.  and  its  supervision 

15  and  regulation  by  the  Small  Business  Administration 

16  including  any  alleged  diversion  of  funds  to 

17  Whitewater  Development  Corporation. 

18  This  deposition  is  being  taken  in  advance 

19  of  a  public  hearing  which  will  continue  next  week. 

20  You  are  obviously  testifying  under  oath.    If  you 

21  don't  understand  any  questions,  please  let  us  know, 

22  and  we  will  attempt  to  restate  them  or  rephrase 

1  them. 

2  The  stenographer  is  preparing  a  record  of 

3  questions  and  answers.   The  deposition  will  be 

4  treated  as  committee  confidential  until  the 

5  commencement  of  the  hearings. 

6  Prior  to  the  hearings,  you  will  receive  a 

7  letter  from  the  Committee  telling  you  that  you  may 

8  come  to  the  Senate  to  review  the  transcript  of  your 

9  deposition.   Along  those  lines,  we  have  previously 

10  made  some  arrangements  for  people  who  have  been  out 

1 1  of  town,  we've  given  them  access  to  these 

12  depositions,  and  we  can  make  similar  arrangements  for 

13  you. 

14  We  will  give  you  an  opportunity  to  make 

1 5  note  of  any  corrections  for  transcription  on  an 

16  errata  sheet.   If  you  are  called  to  testify  at  a 

17  public  hearing,  you  will  be  permitted  to  have  a  copy 

1 8  of  your  deposition  transcript  four  days  in  advance  of 

19  your  testimony. 

20  You  may  be  represented  by  counsel.    I  note 

21  that  Mr.  Fishman  and  Mr.  Sgro  are  on  the  line 

22  representing  the  Department.   Counsel  may  object  on 
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1  the  grounds  of  privilege  or  relevance  and  the 

2  Committee  Chairman  may  rule  on  objections  where  the 

3  witness  refuses  to  answer  a  question. 

4  Mr.  Bumpers,  we've  sent  Mr.  Fishman  a 

5  letter  ~  faxed  him  a  letter  on  November  13th  and 

6  that  was  followed  up  by  a  subpoena  wherein  we  sought 

7  to  depose  you  by  telephone  with  respect  to  all 

8  contacts  you  may  have  had  with  anyone  about  the  David 

9  Hale  investigation  or  indictment  between  May  5,  1993 

10  and  November  8,  1993. 

1 1  Did  you  receive  a  copy  of  that  notice? 

12  A      No. 

13  MR.  GICALE:    Paul,  did  you  fax  a  copy  of 

14  that  to  him. 

15  MR.  FISHMAN:   No,  unfortunately  I  didn't, 

16  because  he  was  furloughed  by  the  time  I  got  it. 

17  MR.  GICALE:    That  is  the  notice  that  we 

18  sent  out  to  Mr.  Fishman  that  did  not  apparently  get 

19  to  you,  but  ~ 

20  THE  WITNESS:   That's  fine.   He  told  me  over 

21  the  phone. 

22 MR.  GICALE:    All  right. 

8 

1  BY  MR.  GICALE: 

2  Q      Now,  going  back  to  that  time  period  between 

3  May  5,  1993  and  November  8,  1993,  did  you  have  any 

4  discussions  ~  strike  that. 

5  Did  you  have  any  responsibility  in  the  U.S. 

6  Attorney's  office  in  Little  Rock  for  the 

7  investigation  of  David  Hale  --  investigation  or 

8  indictment  of  David  Hale? 

9  A      No. 

10  Q      Did  you  have  any  discussions  with  Fletcher 

1 1  Jackson  in  that  office  about  the  investigation  or 

12  indictment  of  David  Hale? 

13  A      When  was  the  indictment? 

14  Q      The  indictment  was  in  September  of  1993. 

15  MR.  KRAVITZ:    It  was  September  23rd. 

16  THE  WITNESS:   Fletcher  says  he  made  a 

17  comment  to  me  about  the  case.   I  think  he  says  it  was 

18  about  a  week  before  the  indictment,  but  that's  the 

19  only  discussion  I  recall. 

20  BY  MR.  GICALE: 

2 1  Q      What  was  the  comment  that  he  made  to  you 

22  about  the  case? 
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1  A      He  told  me  —  I  don't  remember.   It  was  a 

2  comment  he  had  made  probably  four  or  five  times  in  14 

3  years  I've  been  here.   It's  kind  of  a  standing  joke. 

4  He  asked  whether  or  not  he  was  going  to  find  any 

5  letters  of  support  in  the  file  from  my  father  for 

6  David  Hale. 

7  Q      Find  any  letters  of  what? 

8  A      Letters  of  support,  something  like  that, 

9  letters  in  the  big  bank  SBA  loan  fraud  cases.   I've 

10  had  one  myself  which  was  a  letter  from  virtually 

1 1  every  member  of  the  Arkansas  congressional  delegation 

12  trying  to  defend  —  get  his  loan. 

13  That's  common  practice  apparently,  fairly 

14  common,  where  members  of  the  congressional  delegation 

15  will  write  some  sort  of  letter  talking  about  how 

16  helpftil  it  would  be  for  this  particular  area,  the 

17  economy  of  a  particular  area,  if  a  certain  project 

18  could  get  ftinded.   Anyway-- 

19  Q      So  that  was  something  he  had  said  to  you  in 

20  the  past  ~  approximately  a  week  before  Mr.  Hale's 

21  indictment,  and  he  said  something  similar  to  that  to 

22  you? 
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1  A      Yes.   He  said  something  like  —  as  we  were 

2  passing  in  the  hall,  I  guess  he  said  ~  he  was 

3  getting  ready  to  go  indict  David  Hale  and  was 

4  wondering  if  he  was  going  to  find  any  letters  in 

5  there  from  my  father,  any  brief  letters  or 

6  something. 

7  Fletcher  and  I  handled  an  S&L  case  together 

8  a  couple  years  ago,  and  there  were  two  or  three 

9  letters  from  members  of  Arkansas's  congressional 

10  delegation.   I  don't  believe  one  of  them  was  from  my 

1 1  father,  but  like  I  say  — 

12  Q      Did  he  say  anything  else  to  you  about  the 

13  case? 

14  A      No,  and  I  told  him  by  the  way,  no,  I'd  be 

15  very  surprised.   As  far  as  I  know,  they  had  no 

16  relationship  whatsoever. 

17  Q      Now,  prior  to  that  conversation  with 

1 8  Fletcher  Jackson,  were  you  aware  that  he  was 

19  investigating  David  Hale  and  that  he  was  about  to 

20  seek  an  indictment  of  him? 

21  MR.  FISHMAN:    I'm  going  to  just  ask  if  you 

22  could,  Mr.  Gicale.   To  separate  that  question  into 
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1  two  parts,  because  I  think  it's  a  little  compound. 

2  MR.  GICALE:    Okay. 

3  BY  MR.  GICALE: 

4  Q      Prior  to  the  conversation  you  just 

5  mentioned,  were  you  aware  of  the  fact  that  Fletcher 

6  Jackson  was  conducting  an  investigation  of  David 

7  Hale? 

8  A      1  don't  know.    Probably.    1  recall  being 

9  aware  of  it. 

10  Q      How  did  you  know  that? 

11  A      I  don't  know.    1  probably  ~  if  that  was 

12  one  -- 

13  Q      I  can't  hear  you.    You're  fading  out. 

14  A      Well,  we  have  our  grand  jury  staff  meeting 

15  on  Thursday  prior  to  the  monthly  grand  jury,  and 

16  that's  usually  the  first  time  I  was  aware  of  other  ~ 

17  that  he  was  about  to  be  indicted.   Anyway,  1  guess 

18  the  answer  is  if  I  was  aware  of  it  prior  to  that 

19  time,  1  don't  remember  being  aware  of  it  or  how  1 

20  became  aware  of  it. 

21  Q      So  if  someone  were  to  ~  if  Mr.  Hale  was 

22  indicted  on  the  23rd  of  September,  the  meeting  would 
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1  be  in  August? 

2  A      No,  no.    If  he  was  indicted  on  the  23rd  of 

3  September,  that  was  probably  either  a  Monday  or 

4  Tuesday.   The  meeting  would  have  been  the  prior 

5  Thursday. 

6  Q      If  Fletcher  ~  if  there  was  an  intention  to 

7  indict  him  in  August,  then  this  would  have  come  up  in 

8  an  August  meeting  as  well;  correct? 

9  A      He  thought  he  was  going  to  indict  him  in 

10  August? 

1 1  Q      Right. 

12  A      1  guess  it  could  have  been. 

13  Q      Do  you  know  whether  or  not  you  heard  about 

14  that  indictment  in  August  of  1993? 

15  A      1  have  no  earthly  idea.   I  may  have  been 

16  aware  of  the  David  Hale  investigation  three  or  six 

17  months  prior  to  then.   It  wouldn't  have  mattered.   It 

18  was  meaningless  to  me. 

19  Q      It  was  what? 

20  A      It  was  meaningless. 

21  Q      When  you  say  you  might  have  been  aware  as 

22  much  as  three  or  six  months  before,  how  would  you 
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1  have  been  aware  three  or  six  months  before  if  it  was 

2  other  than  ~ 

3  A      I  have  no  idea.   I  may  have  heard  some 

4  chatter  in  the  hall.    I'm  just  saying,  I  think  the 

5  point  is  even  if  I  was  aware  of  it,  it  was  not 

6  meaningful  to  me,  nor  did  I  ever  have  any  discussions 

7  with  anyone  about  it  outside  of  this  office  or 

8  within. 

9  Q      Specifically,  did  you  discuss  the 

10  investigation  or  the  indictment  with  Paula  Casey? 

1 1  A      Yes. 

12  Q      Did  you  know  Paula  Casey  before  she  was 

13  appointed  as  U.S.  Attorney? 

14  A      Yes. 

15  Q      When  did  you  meet  her? 

16  A      I  first  met  her  in  law  school.    She  was  a 

17  year  ahead  of  me  in  law  school.    We  were  mild 

18  acquaintances  in  law  school. 

19  Q      And  then  you  continued  to  be  friendly  -- 

20  A      I  talked  to  her  —  I  had  —  any  contacts  I 

21  had  with  her  for  the  next  10  years  was  no  more 

22  than  —  it  was  less  than  once  a  year. 


1  Q      And  then  there  came  a  point  in  time  when 

2  she  went  to  work  for  your  father's  office? 

3  A      Right. 

4  Q      Did  you  have  any  more  contact  with  her  at 

5  that  point? 

6  A      Probably  closer  to  two  or  three  times  a 

7  year  then. 

8  Q      So  you  did  not  discuss  the  David  Hale 

9  investigation  or  indictment  with  Paula  Casey; 

1 0  correct? 

11  A      No. 

12  Q      Did  you  discuss  it  with  Michael  Johnson? 

13  A      No.    I'm  talking  prior  to  the  time  that  the 

14  national  press  coverage  started. 

15  Q      Then  I  guess  we'll  break  this  down.    There 

16  was  an  article  in  the  Little  Rock  paper,  I  believe, 

17  on  the  23rd,  September  23,  1993.    Is  that  -  are  you 

18  talking  about  prior  to  that  point  in  time  or  prior  to 

19  some  later  point  in  time  in  October  when  there  was 

20  some  additional  press  coverage? 

21  A      I'm  just  saying  I  have  had,  I'm  sure,  two 

22  or  three  brief  conversations  in  passing  with  both 
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1  Paula  and  Michael  about  the  David  Hale  case  between 

2  September  of  '93  and  September  '95.   None  prior  to 

3  September  '95. 

4  MR.  FISHMAN:    I'm  sorry.    1  think  you  meant 

5  none  prior  to  September  '93. 

6  THE  WITNESS:    '93  that's  what  1  meant. 

7  BY  MR.  GICALE: 

8  Q      When  you  say  September  '93,  are  you  talking 

9  about  after  his  indictment  or  prior  to  his 

10  indictment? 

1 1  A      Not  just  the  indictment  but  the  press 

12  coverage  of  his  indictment. 

13  Q      So  these  conversations  with  Paula  Casey  and 

14  Michael  Johnson  occurred  simultaneous  to  his 

15  indictment,  after  his  indictment?  When  did  they 

1 6  occur? 

17  A      Months  later. 

18  Q      Months  later? 

19  A      Yes. 

20  Q      Would  that  have  been  after  Mr.  Mackay  was 

21  appointed  ft-om  the  Department  of  Justice? 

22  A      Mr.  Who? 

16 

1  Q      Mackay.   Would  that  have  been  after  Paula 

2  Casey  recused  herself  ft-om  the  matter? 

3  A      I'm  trying  to  remember  who  Mr.  Mackay  is. 

4  Q      He  was  fi*om  the  fi-aud  section  of  the 

5  Department  of  Justice. 

6  A      Well,  I  don't  know.    I  have  no  idea.   1 

7  don't  even  recall  any  conversations  I've  had  with 

8  Paula  Casey  about  the  David  Hale  indictment.   I  mean, 

9  generally,  the  discussion  was  more  about  the  few 

10  discussions  I've  had  with  her.   Maybe  he  just 

1 1  mentioned  in  passing,  it  was  more  about  McDougal  and 

12  the  Madison  Guaranty  matters. 

13  Q      Can  you  give  us  an  idea  as  to  the  time 

14  period  in  which  you  had  those  conversations  with 

15  Paula  and  Michael  other  than  fi-om  Septembei  1993  to 

16  this  period? 

17  A      You  mean  through  September  '93? 

18  Q      Yes. 

19  A      No,  I  can't  even  swear  to  you  that  1  had 

20  any  conversations  with  him  other  than  very  fleeting 

21  comments  in  the  hall. 

22  Q      But  -- 
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1  A      I  was  not  part  of  any  of  this  stuff  prior 

2  to  September  '93  nor  afterwards.   Any  discussions  I 

3  may  have  had  with  him  were  just  on  a  friendly  basis, 

4  and  I  can't  even  remember  the  substance  of  any  of 

5  those  conversations  that  occurred,  20-  or  30-second 

6  conversations,  maybe  two  minutes,  but  it  was  not  of 

7  any  significance.   It  had  nothing  to  do  with  my 

8  official  line  of  work  in  the  office. 

9  Q      Did  you  have  any  conversations  with 

10  Fletcher  Jackson  about  the  Hale  investigation  or 

1 1  indictment  or  Madison  after  the  indictment? 

12  A      No. 

13  Q      Did  you  have  any  conversations  with  anyone 

14  else  in  the  office  with  respect  to  the  Hale 

15  investigation,  the  Hale  indictment? 

16  A      You  know  -- 

17  MR.  FISHMAN:    Let  me  clarify  something 

18  here,  Mr.  Gicale,  if  1  can. 

19  MR.  GICALE:    Yes. 

20  MR.  FISHMAN:    Are  you  asking  him  whether  in 

21  passing  he  may  have  had  conversations  with 

22  Mr.  Jackson  or  others  in  the  office  about  the  case 

18 

1  being  in  the  newspaper  or  an  anticipated  indictment 

2  date  or  something  like  that? 

3  MR.  GICALE:    I'm  asking  whether  he  had  any 

4  conversations  with  anybody  about  the  case. 

5  MR.  FISHMAN:    I  wasn't  finished.   Or  are 

6  you  asking  whether  he  discussed  the  substance  of  the 

7  investigation? 

8  MR.  GICALE:    No.    I  asked  him  whether  he 

9  had  any  conversations  with  anybody. 

10  MR.  FISHMAN:    At  all? 

11  MR.  GICALE:    At  all. 

12  MR.  FISHMAN:    Can  I  ask  you  what  the 

13  relevance  of  that  is? 

14  MR.  GICALE:    Yes,  because  it  will  be  a 

15  starting  point  in  terms  of  asking  questions  in  terms 

16  of  what  was  said. 

17  MR.  COLE:    Don't  we  also  have  an  issue 

18  here,  Mr.  Gicale,  about  the  November  8th  cutoff 

19  date?   I  thought  we  had  an  agreement  we  weren't  going 

20  beyond  that. 

21  MR.  GICALE:    I'm  not  asking  for  --  so  it's 

22  understood,  it's  within  that  time  period,  between 
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1  May  5,  1993  and  November  8,  1993. 

2  MR.  COLE:    As  much  press  coverage  as  there 

3  has  been  in  Little  Rock  and  elsewhere  of  the 

4  Whitewater/McDougal/Madison  Guaranty  matter,  I'd  be 

5  amazed  if  there  hadn't  been  discussions  in  the 

6  hallway  about  this,  but  if  there  were  discussions 

7  after  November  8th,  we  should  not  be  getting  into 

8  them.    It's  not  relevant. 

9  MR.  GICALE:    I'm  not  suggesting  that  at 

10  this  point. 

11  MR.  COLE:    Does  that  help,  Paul? 

12  MR.  FISHMAN:   Not  so  much  as  whether  it 

13  helps  me.   It's  whether  it  helps  Mr.  Bumpers. 

14  THE  WITNESS:   That  will  help.   If  the 

15  question  is,  1  guess,  limited  to  reflect  that. 

16  BY  MR.  GICALE: 

17  Q      The  question  is  limited  to  reflect  that. 

18  Do  you  want  me  to  ask  it  again? 

19  A      Please. 

20  Q      Did  you  have  any  conversations  with  anyone 

21  else  in  the  office  other  than  Paula  Casey,  Michael 

22  Johnson  and  Fletcher  Jackson  with  respect  to  the  Hale 


1  investigation  or  indictment  between  May  5,  1993  and 

2  November  8,  1993? 

3  A      Well,  first  of  all,  I'm  going  to  have  to 

4  crack  the  leading  premise  of  your  question.    I'm  not 

5  sure  during  that  time  period  that  I  had  any 

6  conversations  even  with  those  three  on  or  about  that 

7  other  than  the  one  I  told  you  about  with  Fletcher. 

8  Q      Your  answer  is  other  than  with  Fletcher, 

9  you  don't  remember  whether  or  not  you  had 

10  conversations  with  anyone  during  that  time  period 

1 1  about  the  Hale  investigation  or  indictment? 

12  A      1  don't  know,  but  1  do  know  that  I  did  not 

13  have  conversations  of  any  substance  or  in  connection 

14  with  what  this  office  was  doing  with  the  cases, 

15  period. 

16  Q      During  this  time  period,  did  you  discuss  — 

1 7  did  you  have  any  contact  with  Sam  Heuer  between 

18  May  5,  1993  and  November  8,  1993? 

19  A      May  5,  1993  and  November  8,  1993. 

20  MR.  FISHMAN:    Mr.  Gicale,  can  I  ask  who 

21  Mr.  Heuer  is? 

22  MR.  GICALE:    He's  an  attorney  in  Little 


20 


7914 

21 

1  Rock. 

2  THE  WITNESS:    Did  I  have  any  contact  with 

3  Sam  Heuer? 

4  MR.  COLE:    And  I  don't  know  if  there's  any 

5  issue  here  ~  this  is  Mr.  Cole  speaking.   I  don't 

6  know  what  other  clients  Mr.  Heuer  might  have  in  the 

7  U.S.  Attorney's  office,  but  I  understand  Mr.  Gicale's 

8  question  to  be  limited  to  matters  limited  by  Senate 

9  Resolution  120  that  is  Whitewater/Hale/McDougal;  is 

10  that  correct,  Mr.  Gicale? 

1 1  MR.  GICALE:    I  don't  want  the  substance  ~ 

12  if  they're  not  related  to  the  resolution,  I  don't 

13  want  to  know  about  the  substance  of  them,  but  I  want 

14  to  know  whether  he's  had  any  contacts  with  Mr.  Heuer 

15  during  that  time  period. 

16  THE  WITNESS:    1  see  Mr.  Heuer  in  the 

17  lobby  --  in  the  first  floor  of  this  building  probably 

18  twice  a  month  and  occasionally  we'll  chat  up  to  maybe 

19  20  or  30  seconds  once  a  month  but  whether  we  did 

20  during  that  time  period  and  whether  we  did  about 

21  anything  concerning  these  matters,  1  have  no  idea. 

22  BY  MR.  GICALE: 


1  Q      Just  to  clarify  something,  you  moved  your 

2  offices  between  September  and  October  of  1993; 

3  correct? 

4  A      If  you  know  that,  I  wouldn't  question  it. 

5  That  sounds  about  right. 

6  Q      So  when  you  say  you  see  Heuer,  that's  in 

7  the  ~  that's  in  the  present  offices  you  occupy? 

8  A      That  would  be  since  September  '93. 

9  Q      Since  October  1993? 

10  A      Okay,  October  '93,  you're  right,  in  this 

1 1  building. 

12  Q      Since  October  1993,  you  see  him  several 

13  times  a  month.    Is  that  what  you  said? 

14  A      No,  it's  not.    1  said  once  or  twice  a 

15  month,  I  would  guess. 

16  Q      Prior  to  that  time  when  you  did  not  have 

17  offices  in  the  same  building,  how  frequently  would 

18  you  see  him?   And  this  is  between  May  8,  1993  and 

19  October  1,  1993. 

20  A      Closer  to  once  every  two  or  three  months. 

21  I'd  probably  run  into  him  in  the  federal  courthouse 

22  building  that  often.    I've  never  seen  him  socially  or 
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1  under  any  other  circumstances  other  than  just 

2  happenstance  meeting. 

3  Q      Is  your  relationship  with  him  solely  a 

4  business  relationship,  if  you  have  a  relationship 

5  with  him? 

6  A      We  really  have  no  relationship.   I've  known 

7  him  10  or  15  years.   I  don't  even  know  how  I  met  him, 

8  but  we've  been  acquaintances  for  10  or  15  years,  but 

9  we  have  no  relationship,  period.    1  can't  even 

10  recall  ~  I  think  he  may  have  defended  cases  that  I 

1 1  prosecuted.   I'm  not  sure  about  that. 

12  Q      Between  May  8,  1993  and  November  8  —  May 

13  5,  1993  and  November  8,  1993,  did  you  talk  to  Sam 

14  Heuer  about  the  Hale  investigation  or  indictment? 

15  A      1  have  no  earthly  idea.   It  all  depends  on 

16  when  the  press  coverage  broke  on  the  case,  because  I 

1 7  did  not  even  draw  any  connection  or  know  of  any 

18  connection  between  David  Hale,  President  Clinton  and 

19  Madison  Guaranty  until  the  press  coverage.  To  me, 

20  David  Hale  was  nothing  but  some  sort  of  municipal 

21  judge  that  was  about  to  be  indicted. 

22  Q      In  September  of  1993,  did  Mr.  Heuer  call 


1  you  and  ask  you  whether  there  was  going  to  be  an 

2  indictment  against  Hale  or  Mr.  McDougal? 

3  A      In  September  '93? 

4  Q      Yes. 

5  A      He  may  have,  but  1  have  no  recollection  of 

6  that. 

7  MR.  COLE:    And  Mr.  Bumpers,  just  to  be 

8  clear  ~  this  is  Mr.  Cole  for  the  Minority  —  I  guess 

9  what  you  were  saying  is  that  prior  to  the  press 

10  coverage  concerning  President  Clinton  and  Mr.  Hale, 

1 1  that  if  you  had  received  an  inquiry  from  Mr.  Heuer 

12  about  Mr.  Hale,  it's  not  something  that  would  have 

13  been  meaningful  to  you  and  likely  you  wouldn't 

14  remember  it  or  it's  possible  you  wouldn't  remember  it 

15  now.    Is  that  your  point? 

16  THE  WITNESS:   That's  correct.   If  Sam 

17  says  ~  if  he  has  some  recollection  of  that,  then  I 

18  wouldn't  be  in  any  position  to  categorically  deny 

19  it.   Other  than  what  he  claims  I  might  have  told  him, 

20  I  can  tell  you  what  the  parameters  of  my  answer  would 

21  have  been  if  he  did  call. 

22  BY  MR.  GICALE: 
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1  Q      What  was  your  answer  if  he  did? 

2  A      I  don't  want  to  speculate  on  that.    If  you 

3  want  to  know  whether  I  said  something  to  him,  I'll 

4  try  to  answer  that,  something  in  particular. 

5  Q      I  asked  you  whether  or  not  he  called  and 

6  asked  you  if  there  was  an  indictment  between  Hale  or 

7  McDougal. 

8  A      I  don't  know.    I  just  don't  recall. 

9  MR.  FISHMAN:    Did  you  say  there  was  an 

10  indictment,  meaning  one  had  been  returned? 

1 1  MR.  GICALE:    No,  whether  one  would  be 

12  returned  against  Hale  or  McDougal. 

13  THE  WITNESS:    I  don't  recall.   If  he  says 

14  he  did,  I  would  be  in  no  position  to  deny  it.    That's 

15  not  an  uncommon  occurrence  for  a  defense  attorney  to 

16  call  over  here  and  ask  whether  or  not  somebody  is 

17  going  to  be  indicted. 

18  BY  MR.  GICALE: 

19  Q      Why  would  he  have  called  you  as  opposed  to 

20  Mr.  Jackson? 

21  MR.  FISHMAN:    Are  you  asking  him  to 

22  speculate? 
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1  MR.  GICALE:    Yes. 

2  THE  WITNESS:    I  don't  know  why.    Maybe  he 

3  considered  me  a  closer  acquaintance  than  Fletcher 

4  Jackson.   I  don't  even  know  if  they  are 

5  acquaintances. 

6  BY  MR.  GICALE: 

7  Q      Have  there  been  other  cases  that  you  were 

8  not  assigned  to  where  Mr.  Heuer  has  called  you  up  and 

9  asked  you  whether  or  not  a  particular  individual  was 

10  going  to  be  indicted? 

11  A      I  just  don't  know.    There  may  have  been.   I 

12  don't  recall,  but  I  have  been  called  by  defense 

13  attorneys  I  know  on  cases  that  were  not  mine  wanting 

14  to  know  whether  somebody  was  going  to  be  indicted.   1 

15  don't  recall  if  they  knew  when  they  were  calling  it 

16  was  not  my  case. 

17  Q      Would  you  refer  them  to  the  attorney 

18  handling  the  case  or  would  you  give  them  the 

19  information  yourself? 

20  MR.  FISHMAN:    He  didn't  say  he  would  give 

21  the  information  at  all,  Mr.  Gicale. 

22  BY  MR.  GICALE: 
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1  Q      Did  you  give  them  the  information? 

2  MR.  FISHMAN:    I'd  note  when  Mr.  Bumpers  ~ 

3  that  he  could  tell  you  what  he  would  have  said.   You 

4  haven't  followed  up. 

5  MR.  GICALE:    I  did.    I  did  start  to  follow 

6  up  and  you  interrupted  me. 

7  THE  WITNESS:    Well,  go  ahead.   What  was 

8  your  question? 

9  BY  MR.  GICALE: 

10  Q      Did  you  ever  give  anybody  information  as  to 

1 1  whether  or  not  anybody  would  be  indicted?  And  we'll 

12  stick  to  the  period  May  5,  1993  and  November  8, 

13  1993. 

14  A      Are  we  sticking  to  matters  involving  the 

15  purview  of  your  committee? 

16  Q      I'll  go  with  that. 

17  A      Well,  then  -- 

18  Q      Did  you  tell  Mr.  Heuer  --  let's  focus  on 

19  this.    In  September  of  1993,  did  you  tell  Mr.  Heuer 

20  that  Mr.  Hale  would  be  indicted  but  not  Mr.  McDougal? 

21  A      I  have  no  recollection  whatsoever  of  what  I 

22  may  have  told  him  if  he  called.   If  he  says  I  told 
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1  him  that,  that  sounds  like  I  might  have  speculated 

2  now  because  Sam  ~  maybe  I  might  have  speculated  on 

3  that.   I  don't  know. 

4  Again,  I  just  don't  recall  any  such 

5  conversations,  so  maybe  I  better  stick  to  that. 

6  Q      You  might  have  speculated  that  Hale  would 

7  be  indicted  and  not  McDougal? 

8  A      In  what  month? 

9  Q      September  1993. 

10  A      Again,  I  might  have  speculated  that.   I've 

1 1  been  very  vocal  about  these  matters  ever  since  the 

12  deluge  of  press  coverage  began,  but  if  I'm  not 

13  mistaken  that  may  have  been  a  few  months  later,  more 

14  into  1994.    So  I  just  don't  know.    I  can't  answer 

15  your  question  specifically  or  even  at  all. 

16  Q      You  indicated  that  the  only  conversation 

17  you  recall  having  about  this  case  with  Fletcher 

1 8  Jackson  was  the  passing  conversation  with  him  in  the 

19  hallway  about  the  potential  of  maybe  a  letter  from 

20  your  father  in  the  file;  correct? 

21  A      Right. 

22  MR.  FISHMAN:   Just  so  we're  clear,  that's 
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1  in  the  loan  file,  not  in  the  case  file. 

2  MR.  GICALE:    I  understand.   We're  clear  on 

3  it. 

4  THE  WITNESS:    Right.    1  have  a  vague 

5  recollection  of  that  conversation.   Yes,  1  do. 

6  BY  MR.  GICALE: 

7  Q      Do  you  recall  whether  Fletcher  told  you 

8  that  Hale  was  being  indicted  versus  McDougal? 

9  A      No,  I  don't. 

10  Q      Do  you  recall  having  sufficient  information 

1 1  in  September  1993  to  state  to  Mr.  Heuer  at  that  time 

12  whether  or  not  Hale  would  be  indicted  versus 

13  McDougal? 

14  A      No,  I  don't.    I  wouldn't  have  given  him  an 

15  answer  anyway.   I  might  have  referred  him  to  Fletcher 

16  but  as  a  general  policy  matter,  I  would  not  have 

17  given  him  an  answer  to  that  question. 

18  Q      Just  to  clarify  this,  earlier  you  said  you 

19  might  have  speculated  and  now  you've  said  as  a 

20  general  policy  matter,  you  wouldn't  have  given  him  an 

21  answer.   I  just  wanted  you  to  clarify  what  you  mean 

22  by  that. 
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1  A      Any  speculating  I  would  have  done  would 

2  have  been  later  or  once  this  office  recused. 

3  Q      Your  office  recused  itself  after  he  was 

4  indicted;  correct? 

5  A      Yes,  that's  right,  so  I  probably  misspoke 

6  there  saying  I  would  not  even  have  speculated  whether 

7  or  not  someone  was  going  to  be  indicted  if  they  were 

8  under  investigation  by  this  office.   I've  done  a  lot 

9  of  speculating  on  what  might  happen  since  we  recused, 

10  but  I  would  not  have  been  speculate  with  Sam  Heuer 

1 1  about  whether  or  not  a  client  of  his  was  going  to  be 

12  indicted  that  was  being  investigated  or  still  in  this 

13  office. 

14  Q      That  would  have  been  your  practice? 

15  A      Yes.    I  would  have  referred  him  to  Fletcher 

16  if  he  had  called  and  asked  that  question.    Had  I 

17  known  that  Fletcher  was  handling  the  case  --  I'm  not 

18  sure  what  point  I  even  learned  that.    Again,  I'm  just 

19  speculating  as  to  whether  he  even  called. 

20  Q      I've  been  focusing  on  September  of  1993. 

21  Did  Mr.  Heuer  call  you  in  August  of  1993  about  this 

22  case? 
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1  A      You  know,  1  cannot  tell  you  one  event  that 

2  occurred  in  my  life  in  either  August  or  September 

3  '93,  period.   As  far  as  I  know,  there  was  nothing 

4  meaningful  about  either  of  those  two  months.    1  have 

5  no  idea. 

6  Q      Now,  can  you  tell  us  what  your  present 

7  phone  number  and  extension  is  in  the  office? 

8  A      Well,  yeah.   It's  the  number  you  called, 

9  324-5681.    Maybe  Paul  called  it. 

10  Q      Paul  called  it.   Now,  this  has  been  your 

1 1  number  since  you  moved  to  the  new  offices  or  did  you 

1 2  retain  the  same  number  after  you  moved? 

13  A      What's  your  question  now? 

14  Q      Did  you  have  a  different  number  at  the  old 

15  office  location? 

16  A      The  prefix  changed  from  378,  but  1  think 

17  the  last  four  digits  have  been  my  extension  for  the 

18  last  14  years. 

19  Q      It  changed  from  378  to  324? 

20  A      I  think  that  change,  it  was  made  a  year  or 

21  two  before  we  moved  over  here.   That  was  not  in 

22  connection  with  the  move,  with  the  physical  move. 
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1  Q      So  between  May  '93  and  November  '93,  your 

2  phone  number  was  324-5681? 

3  A      Right. 

4  Q      And  continues  to  be  that  number;  correct? 

5  A      Yes. 

6  Q      Now,  between  May  5,  1993  and  November  8, 

7  1993,  did  you  have  any  discussions  with  James  Blair? 

8  A      No. 

9  Q      Between  the  same  dates.  May  5,  1993  and 

10  November  8,  1993,  did  you  have  any  conversations  with 

1 1  Webster  Hubbell? 

12  A      No. 

13  Q      Do  you  know  Turner  Bowie? 

14  A      No. 

15  Q      August  '93  through  October  1993,  do  you 

16  know  whether  there  were  IRS  offices  that  were  located 

17  in  the  buildings  your  offices  were  located  in? 

18  A      I  don't  know  that.    If  there  are,  I  don't 

19  know  of  any. 

20  Q      There  were  none  that  were  collocated  with 

21  the  U.S.  Attorney's  space? 

22  A      IRS  offices? 
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1  Q      Yes. 

2  A      Not  that  I'm  aware  of. 

3  Q      Were  there  any  IRS  agents  assigned  to  the 

4  U.S.  Attorney's  office  in  August,  September  and 

5  October  of  1993? 

6  MR.  FISHMAN:    What  do  you  mean  by  assigned 

7  to  the  office,  Mr.  Gicale? 

8  MR.  GICALE:    Assigned  to  work  in  the  U.S. 

9  Attorney's  office  space. 

10  MR.  FISHMAN:    At  the  whole  time  on  the  U.S. 

11  Attorney's  payroll? 

12  MR.  GICALE:    They're  never  on  U.S. 

13  Attorney's  payroll.    They're  assigned  to  work 

14  full-time  in  the  U.S.  Attorney's  office  space. 

15  MR.  FISHMAN:    I  have  to  clarify.   Do  you 

16  mean  ~  as  you  know,  I  believe  you  told  me  you  were  a 

17  former  Assistant  U.S.  Attorney.    IRS  agents  could  be 

18  working  in  a  trial  and  could  be  in  the  U.S. 

19  Attorney's  office  for  a  month  full-time.    Is  that 

20  what  you  mean? 

21  MR.  GICALE:    That's  possible. 

22 MR.  FISHMAN:    I  know  it's  possible.    I'm 
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1  asking  what  your  question  means. 

2  MR.  GICALE:    It  means  were  they  working  in 

3  U.S.  Attorney's  space  in  August,  September  and 

4  October  of  1993.    I'm  not  talking  about  coming  in  for 

5  a  visit  once  a  day.    I'm  talking  about  occupying 

6  offices  for  a  significant  period  of  time. 

7  THE  WITNESS:    I  don't  know. 

8  BY  MR.  GICALE: 

9  Q      Between  May  5,  1993  and  November  8,  1993, 

10  did  you  have  any  contacts  with  Governor  Tucker? 

11  A      No. 

12  Q      What  about  ~ 

13  A      I'd  see  him  at  a  function  but  not  that  I 

14  recall.   I'd  see  him  once  a  year  someplace  or 

15  another. 

16  Q      Did  you  discuss  the  Hale  investigation  or 

17  indictment  with  him? 

18  A      No. 

19  Q      Mr.  Tucker  has  an  attorney  by  the  name  of 

20  Mr.  Haley.   Are  you  familiar  with  him? 

21  A      Yes,  I  know  who  he  is. 

22  Q      Between  May  5,  1993  and  November  8,  1993, 
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1  did  you  have  any  contact  or  discussions  with 

2  Mr.  Haley? 

3  A      No. 

4  Q      And  during  that  same  time  period,  did  you 

5  have  any  contact  or  discussions  with  anyone  from 

6  Mr.  Tucker's  staff  about  the  Hale  investigation  or 

7  indictment? 

8  A      No. 

9  Q      Between  May  5,  1993  and  November  8,  1993, 

10  did  you  have  any  conversations  with  an  individual  by 

1 1  the  name  of  Marsha  Scott? 

12  A      Name  of  who? 

13  Q      Marsha  Scott. 

14  A      Not  that  I'm  aware  of.    I  don't  know  a 

1 5  Marsha  Scott. 

16  Q      During  that  same  time  period,  did  you  have 

17  any  conversations  with  Susan  McDougal? 

18  A      No. 

19  Q      During  that  same  time  period,  did  you  have 

20  any  conversations  or  contact  with  Bruce  Lindsey? 

21  A      No. 

22 Q      During  that  same  time  period,  did  you  have 
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1  any  contact  or  discussions  with  William  Kennedy? 

2  A      No. 

3  Q      Randy  Coleman? 

4  A      No. 

5  Q      Richard  Mayes? 

6  A      No. 

7  Q      David  Hale? 

8  A      No. 

9  Q      Steve  Smith? 

10  A      No. 

1 1  Q      Bernard  Nussbaum? 

12  A      No. 

13  Q      Cliff  Sloan? 

14  A      No. 

15  Q      Steve  Neuwirth? 

16  MR.  FISHMAN:    Mr.  Gicale,  do  you  have  any 

17  reason  to  believe  Mr.  Bumpers  spoke  to  these  people? 

18  MR.  GICALE:    1  don't  know  whether  he  knows 

19  them.   That's  why  I'm  asking. 

20  MR.  FISHMAN:    I  understand  that.   But  1 

21  thought  you  told  me  you  had  specific  reasons  for 

22  wanting  to  depose  Mr.  Bumpers. 
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1  MR.  GICALE:    I  do.    I  think  it's  relevant 

2  to  ask  whether  or  not  he  had  contacts  with  these 

3  people. 

4  THE  WITNESS:    Why  don't  you  just  read  off  a 

5  list  of  names? 

6  MR.  GICALE:    I'm  trying  to  do  that. 

7  MR.  COLE:    I  think  we  were  on  Steve 

8  Neuwirth  if  we  can  just  run  through  the  list. 

9  BY  MR.  GICALE: 

10  Q      Steve  Neuwirth,  Mr.  Bumpers? 

11  A      No. 

12  Q      Maggie  Williams? 

13  A      No. 

14  Q      Susan  Thomases? 

15  A      No. 

16  Q      Did  you  talk  to  anyone  at  the  Small 

17  Business  Administration  between  May  5,  1993  and 

18  November  8,  1993  with  respect  to  the  David  Hale 

19  investigation  or  indictment? 

20  A      No. 

21  Q      Did  you  talk  to  John  Tisdale  during  this 

22  time  period  about  the  David  Hale  investigation  or 
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1  indictment? 

2  A      No.    I  mean,  why  don't  we  shorten  this.    I 

3  didn't  talk  to  anyone  during  that  time  period  about 

4  the  David  Hale  investigation  or  indictment,  other 

5  than  occasional,  maybe  a  passing  comment  in  this 

6  office. 

7  Q      I  just  have  two  more  names.   Did  you  talk 

8  to  Betsy  Wright  about  this  matter? 

9  A      No. 

10  Q      Or  Mack  McLarty  about  this  matter? 

11  A      No. 

12  Q      Did  you  talk  to  the  Clintons  about  this 

1 3  matter? 

14  A      No. 

1 5  Q      Did  you  talk  to  anybody  at  the  White  House 

16  about  this  matter  between  May  5,  1993  and  November  8, 

17  1993? 

18  A      No. 

19  Q      Did  you  make  any  calls  to  the  White  House 

20  between  May  5,  1993  and  November  8,  1993? 

21  A      No,  not  that  I'm  aware  of.    I'm  not 

22  aware  ~  as  far  as  I  know,  I've  never  called  the 
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1  White  House  for  any  reason. 

2  Q      Prior  to  Mr.  Hale's  indictment,  did  you 

3  talk  to  any  reporters  about  the  David  Hale 

4  investigation  or  indictment? 

5  A      No. 

6  Q      Did  you  ever  talk  to  Mr.  Gerth? 

7  A      No,  I  don't  think  so.    Maybe  he  might  have 

8  called  me  by  mistake  or  something.    I  passed  him  on 
to  someone  else. 

MR.  GICALE:    If  you  could  give  me  one 
minute,  I'll  be  right  with  you. 

Paul,  we  did  not  send  a  document  request  to 
him,  but  I  assume  he  has  no  documents  that  would  be 
responsive. 

MR.  FISHMAN:    U.S.  Attorney's  office 
document  request  was  sent  to  the  entire  office.   Do 
you  have  some  reason  to  believe  that  Mr.  Bumpers  — 

MR.  GICALE:   No,  I  want  to  make  sure  we 
have  that  on  the  record. 

BY  MR.  GICALE: 
Q      Mr.  Bumpers,  are  you  aware  that  a  document 
request  was  sent  to  the  U.S.  Attorney's  office? 


1  A      I  vaguely  recall  seeing  something  like  that 

2  on  the  E-mail. 

3  Q      And  did  you  search  your  records  to 

4  determine  whether  or  not  you  had  any  records  that 

5  were  responsive  to  that  request? 

6  A      Well,  I  responded.    I  didn't  need  to  search 

7  any  records. 

8  Q      And  your  response  was  that  you  had  no 

9  records? 

10  A      Right. 

1 1  MR.  GICALE:    I  have  nothing  further  at  this 

12  point. 

13  EXAMFNATION 

14  BY  MR.  COLE: 

15  Q      Mr.  Bumpers,  this  is  Lance  Cole  for  the 

16  Minority.    I'm  going  to  be  very  brief,  but  I  would 

17  like  to  clarify  one  thing  because  there  was  a  good 

18  deal  of  speculation  in  both  Mr.  Gicale's  questions 

19  and  your  answers  concerning  whether  or  not  you  had 

20  any  contact  with  Mr.  Heuer  during  the  time  period  in 

21  1993  that  Mr.  Gicale  specified. 

22  What  I'd  like  to  do  is  clarify  what  I 
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1  understood  your  testimony  to  be  with  a  few 

2  questions. 

3  A      All  right. 

4  Q      And  I'd  like  to  focus  your  attention  on  the 

5  period  of  time  prior  to  the  indictment  of  Mr.  Hale  on 

6  September  23,  1993  and  I  believe  that  the  record  is 

7  that  a  newspaper  article  appeared  in  the  Arkansas 

8  newspaper  on  the  same  date,  so  we  can  use  that  date 

9  as  a  benchmark. 

10  Prior  to  that  time,  it's  your  recollection 

1 1  that  you  did  not  speak  with  Mr.  Heuer  about  anything 

12  involving  Mr.  Hale  or  Madison  Guaranty;  is  that 

1 3  correct? 

14  MR.  GICALE:    I  don't  believe  he  said  -- 

15  that's  not  what  the  record  reflects. 

16  MR.  COLE:    That's  my  question. 

17  BY  MR.  COLE: 

18  Q      Do  you  have  any  recollection  of  speaking 

19  with  Mr.  Heuer  about  David  Hale  or  Madison  Guaranty 

20  or  Mr.  McDougal  prior  to  September  23,  1993, 

21  Mr.  Bumpers? 

22  A      No,  I  don't. 

42 

1  Q      And  I  want  to  be  clear  on  this  because  I 

2  think  there  could  be  some  conftision  earlier  as  to 

3  whether  or  not  there's  been  any  testimony  from 

4  Mr.  Heuer  or  others  that  you  did.    I  want  to  tell  you 

5  that's  not  the  case. 

6  We  do  have  some  handwritten  notes  that  are 

7  handwritten  notes  by  one  person  of  what  another 

8  person,  according  to  these  notes,  said  that  Mr.  Heuer 

9  had  asked  you  about  this  matter,  and  that's  the  basis 

10  for  these  questions,  and  I  don't  know  whether  that 

1 1  gives  you  any  greater  confidence  in  your  recollection 

12  or  not,  but  there  has  not  been  any  testimony  from 

13  Mr.  Heuer  or  otherwise  that  you  had  a  discussion  with 

14  him. 

15  A      Like  I  say,  it's  --  I've  had  numerous 

16  discussions  with  Sam  Heuer  about  Jim  McDougal  and 

17  like  I  say,  on  the  first  floor  of  this  office 

18  building,  Sam  --  just  because  we're  acquaintances  and 

19  as  you  know,  he  represented  Jim  McDougal  in  the  first 

20  indictment  that  went  to  trial  and  then  we  had 

21  discussions,  1  remember,  at  some  point  he  told  me  he 

22  no  longer  represented  McDougal,  but  I'm  thinking  that 
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1  was  only  maybe  a  year  ago.   Now  I  think  he's  been 

2  reappointed.   That  was  prior  to  the  McDougal 

3  indictment  and  probably  after  the  Hale  indictment. 

4  Like  I  say,  the  David  Hale  case,  as  far  as 

5  I  knew,  had  no  connection  whatsoever  to  McDougal.   At 

6  some  point,  and  I  don't  believe  that  first  story  that 

7  you're  talking  about  drew  the  connection.   Maybe  it 

8  did.    I  don't  know.    But  here  again,  I'm  rambling, 

9  but  I  don't  recall  having  any  conversations  with  Sam 

10  Heuer  prior  to  the  David  Hale  indictment,  if  that's 

1 1  the  question. 

12  Q      And  if  Mr.  Heuer  had  asked  you  about 

13  Mr.  McDougal  and  Mr.  Hale  and  whether  one  or  both  of 

14  them  would  be  indicted  in  connection  with  the  Hale 

15  investigation,  before  that  investigation  was  made 

16  public  through  Mr.  Hale's  indictment  or  a  newspaper 

17  article,  was  it  your  testimony  that  you  would  not 

1 8  have  provided  him  any  information  about  the  Hale 

19  matter? 

20  A      Right.    I  mean,  I  might  have  provided  him 

21  information  that  Fletcher  Jackson  - 

22 Q      You  might  have  referred  him  to  Fletcher 

'  44~ 

1  Jackson? 

2  A      Referred  him  to  Fletcher.   I  think  --  I 

3  assume  he  would  have  known  that  Fletcher  was  handling 

4  that  case.   Unless  it  was  common  knowledge  that  -- 

5  not  necessarily  common  knowledge,  but  unless  I  knew 

6  he  had  knowledge  that  there  was  an  investigation  on 

7  Hale,  I  wouldn't  have  admitted  or  denied  that  there 

8  was  an  open  file  in  our  office  on  David  Hale. 
Q      That  was  my  question. 
A      So  I  just  can't  --  this  is  all  pretty 

speculative. 

MR.  KRAVITZ:    Mr.  Bumpers,  this  is  Neal 
Kravitz  also  with  the  Minority.    I  want  to  say,  so 
the  record  is  absolutely  clear  and  not  misleading  in 
any  way,  there  is  no  evidence  in  our  record,  no 
testimonial  evidence,  no  documentary  evidence  which 
indicates  that  you  gave  any  information  about  this 
case  to  Mr.  Heuer.   There  are  some  notes  that  are 
like  third  level  hearsay,  which  indicate  that 
Mr.  Heuer  asked  you  a  question  about  the  case  -- 

MR.  GICALE:    Now  -- 

MR.  KRAVITZ:    Hold  on. 
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1  MR.  GICALE:    I  can  make  an  objection. 

2  MR.  COLE:    If  he  were  here,  we  could  show 

3  him  the  document  and  ask  him  about  it. 

4  MR.  GICALE:    I'm  going  to  make  an 

5  objection. 

6  MR.  KRAVITZ:    You  made  your  objection.  Now 

7  I'm  going  to  go  on.    I  want  to  make  sure  that  the 

8  record  is  not  misleading  based  on  the  questions  that 

9  were  asked  and  the  speculation  that  you  made  ~  that 

10  you  gave  us  in  response  to  those  questions.   And 

1 1  that's  all  that  really  needs  to  be  said. 

12  MR.  GICALE:    Are  you  done?   I  have  two  more 

13  questions. 

14  EXAMINATION 

15  BY  MR.  GICALE: 

16  Q      Just  so  the  record  is  absolutely  clear,  we 

17  are  referring  ~  there  is  a  note  which  says  "Brent 

18  Bumpers  asked  whether  indictment  against  Hale  not 

19  McDougal."   That's  the  note  we've  been  referring  to 

20  and  that  I  was  questioning  you  about  earlier. 

21  A      Who  wrote  the  note? 

22 MR.  COLE:    Actually,  you  left  out  something 


1  when  you  read. 

2  MR.  GICALE:    "Heuer  asked"  -- 

3  MR.  COLE:    It's  a  note  written  by  Bruce 

4  Lindsey  and  appears  to  be  notes  of  a  discussion  with 

5  Jim  Blair  and  there's  an  item  in  the  notes  that  says 

6  "Heuer  asked  Brent  Bumpers  asked  whether 

7  indictment  ~  against  Hale  not  McD,"  for  McDougal, 

8  and  I  read  that  to  you  because  if  you  were  here,  we 

9  would  show  you  the  notes. 

10  BY  MR.  GICALE: 

1 1  Q      And  I'm  not  trying  to  hide  that  from  you. 

12  Now  that  we've  read  that  to  you,  does  that  refresh 

13  your  recollection  as  to  whether  or  not  you  had  a 

14  conversation  with  Sam  Heuer  ~ 

15  A      No,  not  at  all. 

16  Q      --  about  this? 

17  MR.  FISHMAN:    Can  I  ask,  are  the  notes 

18  dated? 

19  MR.  COLE:    Yes,  they're  dated  9/20,  but 

20  that  doesn't  necessarily  ~  the  notes  cover  many 

21  topics  and  that  doesn't  necessarily  indicate  what  the 

22  date  of  this  possible  contact  between  Mr.  Heuer  and 
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1  Mr.  Bumpers  was  other  than  presumably,  it  was  prior 

2  to  9/20  which  is  the  date  of  the  notes. 

3  THE  WITNESS:    I'm  not  clear  on  what  the 

4  note  says  or  what  your  interpretation  is. 

5  MR.  GICALE:    What  the  note  says  --  and  I'll 

6  read  it  again  --  it  says  "Heuer  asked  Brent 

7  Bumpers  --  asked  whether  indictment"  --  and  I  believe 

8  that's  a  dash  --  "against  Hale,  not"  --  and  it  says 
M-c-D,  and  we  assume  that  means  McDougal. 

MR.  COLE:    And  just  to  be  clear,  you  have 
to  tell  him  - 

THE  WITNESS:    Fine.    The  question  is,  is 
there  some  indication  of  the  answer  to  the  question? 

MR.  KRAVITZ:    No. 

MR.  GICALE:    I'm  reading  to  you  the  note 
that  we've  been  referring  to,  one  of  the  lines  from 
that  note. 

THE  WITNESS:    I'm  wondering  if  in  yours  or 
somebody's  opinion  that  note  indicates  or  reflects  a 
question  and  answer. 

MR.  KRAVITZ:    No,  it  doesn't.    That  was  the 
point  I  was  trying  to  make  earlier.   There's  no 

1  indication  anywhere  in  our  record  that  you  provided 

2  any  information  and  to  the  extent  that  earlier 

3  questions  implied  that  we  had  such  information  or 

4  could  be  interpreted  as  implying  that,  I  just  wanted 

5  to  make  sure  that  the  record  was  clear  that  we  have 

6  no  such  evidence  or  implication  in  our  record. 

7  The  only  thing  we  have  is  that  one  note, 
third  level  hearsay  that  was  just  read  to  you. 

BY  MR.  GICALE: 

Q      What  we  have  is  this  note.    You  do  not  have 
a  recollection  of  a  conversation  with  Mr.  Heuer  that 
we  just  referenced? 

A      No. 

Q      One  last  question.    Did  you  talk  to  anybody 
about  the  substance  of  your  testimony  prior  to 
testifying  here  today? 

A      Well,  I  don't  quite  understand  that 
question.    I  told  a  lot  of  people  I  was  to  be  deposed 
over  the  phone,  and  I  speculated  as  to  what  you  might 
be  asking  and  I  speculated  that  I  didn't  see  how  it 
could  go  over  five  minutes. 

MR.  COLE:    Well,  you  got  the  answer  to  that 
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1  question,  I  think, 

2  BY  MR.  GICALE: 

3  Q      You  say  a  lot  of  people.   Who  did  you  talk 

4  to  about  it? 

5  A      Who  did  I  tell  that  I  would  be  deposed 

6  today? 

7  Q      Yes.   And  who  did  you  talk  to  about  what 

8  you  thought  you  would  be  asked? 

9  A      Four  or  five  people  that  I  don't  think  is 

10  relevant. 

1 1  Q      Who  were  they? 

12  A      Like  I  say,  I  don't  think  it's  relevant. 

13  You  want  me  to  tell  you? 

14  Q      Yes,  I  would  like  you  to  tell  us. 

15  MR.  FISHMAN:    The  witness  is  obviously 

16  reluctant  to  do  that,  Mr.  Gicale.   It  sort  of 

17  surprises  me  as  to  other  individuals  as  opposed  to 

18  the  substance  of  his  testimony. 

19  THE  WITNESS:    I  don't  want  to  sound  like 

20  there's  anything  I'm  hiding.    My  wife,  my  sister,  who 

21  I  happened  to  talk  to  on  the  phone  today,  Paula 

22  Casey,  who  I  already  knew  from  talking  to  Paul  — 
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1  anyway.   I  don't  think  that's  responsive  to  your 

2  question. 

3  BY  MR.  GICALE: 

4  Q      Those  are  the  only  people  you  talked  to 

5  about  the  substance  of  your  testimony  today? 

6  A      There's  probably  three  or  four  more,  but  I 

7  don't  want  to  have  to  think  about  it.    I  don't  see 

8  the  relevance  of  it.    It's  not  the  substance  of  my 

9  testimony.   I  told  them  I  was  going  to  be  deposed  and 

10  that's  virtually  -- 

1 1  Q      You  didn't  talk  to  them  about  the  substance 

12  of  your  testimony,  just  the  fact  that  you  would  be 

13  deposed? 

14  A      Could  have.   I  didn't  know  what  the 

15  substance  of  my  testimony  might  be. 

16  Q      I  think  you  said  earlier  you  were 

1 7  speculating  about  what  you  would  be  asked. 

1 8  A      Right,  and  more  than  that,  speculating  as 

19  to  why  I  would  be  deposed.   I  had  no  official  ~ 

20  Q      I'm  sorry,  I  didn't  hear  that.   You  faded 

21  out. 

22  A      That's  all  right.    It's  nothing. 
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1  MR.  FISHMAN:    He  said  he  had  no  official 

2  connection  to  these  matters. 

3  MR.  GICALE:    1  have  nothing  further. 

4  MR.  COLE:    1  have  nothing  further. 

5  MR.  KRAVITZ:    Thank  you  very  much. 

6  MR.  GICALE:    Thank  you. 

7  MR.  KRAVITZ:    Sorry  to  bother  you. 

8  THE  WITNESS:    Okay. 
(Whereupon,  at  5:41  p.m.,  the  deposition 

was  concluded.) 
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1  PROCEEDINGS 

2  Whereupon, 

3  CECILIA  RYKER  SEAY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      Cecilia  Ryker  Seay. 

1 1  Q      And  how  do  you  spell  your  last  name? 

12  AS,  like  in  Sam,  e-a-y. 
13 

14 

15  Q      And  what  is  your  present  business  address? 

16  A      401  West  Capital,  Suite  509,  Little  Rock, 

17  Arkansas  72201. 

18  Q      Now,  who  do  you  work  for? 

19  A      I  work  for  myself,  but  I'm  under  contract 

20  with  the  Small  Business  Administration  as  a 

21  receiver's  agent. 

22 Q      Are  you  presently  the  receiver  for  Capital 

1  Management?  The  agent,  I'm  sorry. 

2  A      Agent  for  Capital  Management,  yes. 

3  Q      Do  you  work  for  the  SBA  on  any  other 

4  matters  currently? 

5  A      I  have  six  receiverships  that  I  work  on. 

6  Q      And  how  long  have  you  been  working  as  a 

7  receiving  agent  for  the  SBA? 

8  A      Since  June  of  '88. 

9  Q      Do  you  work  for  them  on  a  full-time  basis, 

10  or  do  you  have  other  clients  as  well? 

11  A      I  have  other  things  that  I  do  also. 

12  Q      Where  else  are  you  employed? 

13  A      Well,  I'm  an  attorney,  and  I  have  —  we 

14  have  other  things  in  the  office  besides  just  this, 

15  although  this  is  my  primary  focus  right  now. 

16  Q      What's  the  name  of  the  law  firm  you  are 

17  associated  with? 

18  A      Streett  with  two  Ts  on  the  end, 

19  S-t-r-e-e-t-t,  &  Seay. 

20  Q      And  what  kind  of  a  practice  is  that? 

21  A      We  primarily  do  anything  associated  with 

22  educational  law.   A  lot  of  IDEA  work,  ADA,  504. 
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1  Q      Ms.  Seay,  this  deposition  is  being 

2  conducted  pursuant  to  Senate  Resolution  120.   The 

3  resolution  establishes  a  special  committee 

4  administered  by  the  Banking  Committee  to  conduct  an 

5  investigation  involving  Whitewater  Development 

6  Corporation,  Madison  Guaranty  Savings  &  Loan 

7  Association,  Capital  Management  Services, 

8  Incorporated,  the  Arkansas  Development  Finance 

9  Authority  and  other  related  matters. 

10  Section  1(b)(2)(b)  of  the  resolution 

1 1  authorizes  the  Committee  to  conduct  an  investigation 

12  and  public  hearings  into  and  study  of  matters 

13  developed  during  and  arising  out  of  the  investigation 

14  and  public  hearings  concluded  by  the  Committee  on 

15  Banking,  Housing  and  Urban  Affairs  prior  to  adopting 

16  the  resolution  including  whether  the  White  House  has 

17  engaged  in  improper  contacts  with  any  other  agency  or 

18  department  in  the  government  with  regard  to 

19  confidential  RTC  information  relating  to  Madison 

20  Guaranty  Savings  &  Loan  Association  or  Whitewater 

21  Development  Corporation. 

22 And  pursuant  to  section  1  (b)(3)(e)  to 

1  conduct  an  investigation  and  public  hearings  into  and 

2  study  of  all  matters  that  may  have  any  tendency  to 

3  reveal  the  full  facts  about  (e),  the  sources  of 

4  funding  and  the  lending  practices  of  Capital 

5  Management  Services,  Incorporated  and  its  supervision 

6  regulation  by  the  Small  Business  Administration 

7  including  any  alleged  diversion  of  funds  to 

8  Whitewater  Development  Corporation. 

9  These  sections  will  be  the  focus  of  today's 

10  deposition.   This  deposition  is  being  taken  in 

1 1  advance  of  a  public  hearing  which  will  continue  on 

12  starting  next  week.   We  will  be  asking  you  a  series 

13  of  questions.   You  obviously  are  testifying  under 

14  oath.   If  you  do  not  understand  a  question,  let  us 

15  know  and  we  will  rephrase  it. 

16  The  stenographer  will  prepare  a  record  of 

17  questions  and  answers.   The  deposition  will  be 

18  treated  as  committee  confidential  until  the 

19  commencement  of  the  hearings. 

20  Prior  to  the  hearings,  you  will  receive  a 

21  letter  from  the  Committee  telling  you  that  you  may 

22  come  to  the  Senate  to  review  the  transcript  of  your 
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1  deposition  and  make  notes  of  any  corrections  for 

2  transcription  on  an  errata  sheet.   If  you  are  called 

3  to  testify  at  public  hearing  you  will  be  permitted  to 

4  have  a  copy  of  your  deposition  transcript  four  days 

5  in  advance  of  your  testimony. 

6  You  may  be  represented  by  counsel.   And  I 

7  note  that  you  are  here  alone  today.   Objections  to 

8  the  form  of  questions  will  be  noted  for  the  record. 
Counsel  may  object  on  the  grounds  of  privilege  or 
relevance.  The  Committee  Chairman  may  rule  on 
objections  when  the  witness  refuses  to  answer  a 
question. 

Do  you  have  any  questions  at  this  point? 

A      No,  I  don't. 

Q      Now,  are  you  aware  of  the  fact  that  the 
Committee  has  made  a  request  for  documents  from  the 
SBA  related  to  Capital  Management  and  David  Hale? 

A      Yes,  I'm  aware  of  that. 

Q      Have  they  asked  you  to  supply  any  documents 
that  were  relevant  to  that  request? 

A      Everything  that  I  have  at  SBA,  if  they've 
asked  for  it,  they've  received  it.   There's  been 

1  miscellaneous  requests  of  various  things  over  the 

2  past  two  years,  and  I've  provided  it. 

3  Q      Did  you  speak  to  anyone  about  the  substance 

4  of  your  testimony  today? 

5  A      No. 

6  Q      When  did  you  first  become  involved  as  a 

7  receiver's  agent  with  Capital  Management? 

8  A      Right  after  the  entry  of  the  receivership 
order,  September,  I  believe,  15th  was  when  the  order 
was  entered,  and  I  was  called. 

Q      And  could  you  briefly  describe  your  duties 
as  a  receiver's  agent. 

A      I  handle  the  --  well,  I'm  the  ~  how  do  I 
put  it  --  management  and  liquidation  of  the 
corporation's  assets  for  the  benefit  of  the  SBA. 

Q      And  what  specifically  does  that  entail? 

A      After  the  entry  of  the  receivership  order, 
I  go  out  and  collect  all  of  the  files  and  records  of 
the  company,  transfer  the  bank  accounts  and  proceed 
to  make  an  investigation  into  the  files  to  see  what 
assets  remain  viable  in  the  corporation  that  could  be 
used  to  liquidate  —  to  be  liquidated  to  recover 
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1  money  for  SBA. 

2  Q      Now,  pursuant  to  your  duties  in  this 

3  matter,  did  you  have  occasion  to  contact  the  FBI  in 

4  Little  Rock  with  respect  to  records? 

5  A      Oh,  yes. 

6  Q      And  did  you  work  or  contact  a  Mr.  Irons  for 

7  the  FBI  in  that  office  -- 

8  A      Yes. 

9  Q      "  with  respect  to  Capital  Management? 

10  A      Yes,  I  did. 

11  Q      On  September  28th,  1993,  did  you  have  a 

12  conversation  with  Agent  Irons  where  you  advised  him 

13  that  you  were  attempting  to  obtain  all  the  reports  of 

14  Hale's  SBA  company  and  that  you  needed  a  list  from 

15  the  FBI  of  what  was  missing  from  the  records  SBA 

1 6  turned  over  to  the  Bureau? 

17  A      I  don't  specifically  recollect  it  on  that 

18  day.   That's  been  a  while.    I  know  that  we  spent  some 

19  time  trying  to  make  sure  we  had  all  the  records  that 

20  we  needed  or  that  there  were.   There  was  a  lot  of 

21  communication  back  and  forth  with  the  FBI  about 

22  records. 

1  Q      Did  you  tell  Irons  in  late  September  that 

2  you  intended  to  interview  or  depose  Hale  and  that  you 

3  continued  to  demand  all  records  from  him? 

4  A      I'm  sure  that  was  said  because  we  did  in 

5  fact  interview  and  make  demand. 

6  Q      Do  you  recall  whether  or  not  on  September 

7  28th  or  some  date  in  late  September  or  early  October, 

8  do  you  recall  whether  or  not  Agent  Irons  indicated 

9  that  he  had  some  concern  with  respect  to  some  media 

10  reports  on  the  case  and  some  comments  of  Mr.  Teckler 

1 1  from  the  SBA? 

12  A      Not  to  me. 

13  Q      Did  Agent  Irons  ever  indicate  to  you  that 

14  Mr.  Teckler  from  the  SBA  was  not  helping  matters  by 

15  stating  certain  activities  were  not  criminal  in 

16  nature  when  they  did  not  have  all  the  facts? 

17  A      Not  to  me. 

18  Q      To  anyone  that  was  working  with  you? 

19  A      There's  —  I  was  the  only  person  working  in 

20  the  receivership  portion  of  it.   No  one  would  ~  no 

21  one  discussed  that  with  me. 

22  Q      Did  you  ever  say  to  Agent  Irons  that  you 
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1  had  spoken  to  the  SBA  in  Washington,  possibly  Mark 

2  Stephens,  and  understood  officials  from  the  White 

3  House  had  urged  the  SBA  to  make  such  a 

4  characterization  due  to  the  mention  of  Whitewater 

5  Development  in  some  news  accounts  and  the  White 

6  House's  desire  to  avoid  any  inference  that  criminal 

7  activity  could  have  occurred  in  relation  to 

8  Whitewater  Development  in  Hale's  company? 
A      Repeat  that.    I'm  not  sure  I  understand  the 

question. 

Q      Did  you  ever  tell  Agent  Irons  that  you  had 
spoken  to  the  SBA  in  Washington,  possibly  Mark 
Stephens  from  that  office  ~ 

A      Okay. 

Q      ~  and  said  to  Irons  that  you  understood 
that  officials  from  the  White  House  had  urged  the  SBA 
to  make  a  characterization  and  that  characterization 
being  the  fact  that  certain  activities  were  not 
criminal  related  to  Capital  Management  and 
Whitewater  ~ 

A      I  can  already  tell  you  nobody  has  told  me 
anything  that's  come  from  the  White  House  and  I 
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1  haven't  characterized  anything  to  anybody  about  the 

2  White  House.    So  I  don't  even  understand  the  question 

3  completely. 

4  Q      Let  me  go  through  it  again. 

5  A      Okay. 

6  Q      Did  you  advise  Irons  that  you  had  spoken  to 

7  SBA  officials  in  Washington,  possibly  Mark  Stephens, 

8  and  did  you  tell  him  that  you  understood  ~  did  you 
tell  Irons  that  you  understood  that  officials  from 
the  White  House  had  urged  the  SBA  to  make  such  a 
characterization. 

When  I  say  "such  a  characterization,"  I'm 
talking  about  a  characterization  that  certain 
activities  were  not  criminal  in  nature  due  to  the 
mention  of  Whitewater  Development  in  some  news 
accounts  and  the  White  House's  desire  to  avoid  any 
inference  that  criminal  activity  could  have  occurred 
in  relation  to  Whitewater  Development  and  Hale's 
company? 

A      I  don't  believe  so. 

Q      When  you  say  you  don't  believe  so,  does 
that  mean  there  is  some  possibility  you  discussed  a 
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1  conversation  you  had  with  somebody  at  the  SBA  with 

2  respect  to  the  White  House's  desire  as  to  how  this 

3  matter  should  be  explained  to  the  media? 

4  A      No.    There's  no  confusion  there.   I  didn't 

5  talk  to  anybody  about  that.    I  mean  nobody  would  talk 

6  to  me  about  that.    It's  not  within  my  job 

7  description. 

8  Q      Did  you  ever  talk  to  Irons  about  statements 

9  Teckler  had  made  to  the  press  about  Capital 

10  Management  and  its  relationship  to  Whitewater 

1 1  Development? 

12  A      And  say  that  one  again. 

1 3  Q      Did  you  ever  talk  to  Mr.  Irons  about 

14  Teckler' s  statements  to  the  press  with  respect  to 

15  whether  or  not  criminal  activity  ~  certain  acts  were 

16  criminal  in  nature  with  respect  to  Whitewater 

17  Development  and  Hale's  company? 

18  A      No.    I  haven't  had  any  conversations  that  I 

19  know  of  with  anybody  about  Mr.  Teckler' s  comments. 

20  Frankly,  I  don't  know  what  Mr.  Teckler' s  comments 

21  were. 

22 MR.  GICALE:    Can  you  go  off  the  record  for 

14 

1  a  second. 

2  (Discussion  off  the  record.) 

3  BY  MR.  GICALE: 

4  Q      I'm  going  to  show  you  what's  marked  for 

5  identification  as  OIC  number  001030  and  some 

6  memorandum  to  the  SAC  Little  Rock  from  SSA  Steven  D. 

7  Irons.    And  I'm  specifically  going  to  direct  you  to 

8  the  second  paragraph  of  that  memorandum.   Could  you 

9  please  read  that  paragraph. 

10  A      "Writer  mentioned  the  media"  ~ 

1 1  Q      No,  read  it  to  yourself. 

12  A      Oh,  I'm  sorry. 

13  (Witness  reviewed  the  document.) 

14  Q      Have  had  you  an  opportunity  to  read  it? 

15  A      Yeah. 

16  Q      Okay.    So  that  I  can  reference  it,  that 

17  paragraph  states  as  follows.    "Writer"  ~  and  this  is 

1 8  referring  to  Mr.  Irons  ~  "mentioned  the  media 

19  reports  of  SBA  Spokesman  Teckler's  comments 

20  concerning  the  case  and  noted  Teckler  was  not  helping 

21  matters  by  stating  certain  activities  were  not 

22  criminal  in  nature  when  he  did  not  have  all  the 
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1  facts.   Seay  advised  she  had  spoken  to  SBA  in 

2  Washington  (possibly  Mark  Stephens),  and  understood 

3  officials  from  the  White  House  had  urged  SBA  to  make 

4  such  a  characterization  due  to  the  mention  of 

5  Whitewater  Development  in  some  news  accounts  and 

6  White  House  desire  to  avoid  any  inference  criminal 

7  activity  could  have  occurred  in  relation  to 

8  Whitewater  Development  and  Hale's  company." 

9  Now,  you've  read  that  paragraph? 

10  A      Right. 

11  Q      Is  that  true? 

12  A      1  haven't  got  a  clue.   I  don't  remember 

13  saying  that. 

14  Q      When  you  say  you  don't  remember  saying  it, 

15  is  it  possible  that  you  said  that? 

16  MR.  IVEY:    Well,  just  on  the  record,  I 

1 7  understand  that  you  want  to  press  her  and  make  sure 

18  that  she's  exhausted  her  recollection  on  this  point, 

19  but  from  watching  her  give  her  answers,  it's  clear  to 

20  me  that  that  is  the  case.  And  you've  asked  her  that 

21  four  times  and  you  have  shown  her  the  document. 

22  You've  asked  her  two  or  three  times  without  showing 

1  her  the  document,  1  mean  she  said  no  at  least  four 

2  times. 

3  MR.  GICALE:    And  again,  1  don't  want  to 

4  overdo  this,  but  she's  kind  of  answered  it  different 

5  ways,  and  1  just  want  to  make  sure  that's  the  case. 

6  If  it  didn't  happen  ~ 

7  THE  WITNESS:    Can  1  clarify  something? 

8  BY  MR.  GICALE: 

9  Q      Yes. 

10  A      1  don't  believe  I've  ever  had  more  than  one 

1 1  conversation  with  Mr.  Irons,  maybe  two  at  the  most, 

12  and  1  certainly  don't  remember  giving  any  kind  of 

13  official  statement  about  anything  that  SBA  --  you 

14  know,  their  position  on  anything. 

15  Q      But  to  be  quite  specific,  you  don't 

16  remember  making  this  statement? 

17  A      1  do  not  remember  making  that  statement. 

18  Q      Did  you  make  the  statement? 

19  A      I  haven't  --  1  don't  believe  so.    I  mean  I 

20  don't  remember.   1  don't  remember  making  that 

21  statement,  but  1  don't  think  1  did.    I  would  never 

22  represent  to  anybody  some  position  that  the  SBA  had 
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1  on  something  like  that.    It's  not  within  my  purview. 

2  Q      Did  you  have  any  conversations  with 

3  Mr.  Stephens  or  Mr.  Teckler  or  anyone  at  the  SBA 

4  about  comments  being  made  to  the  media  by  the  SBA 

5  with  respect  to  this  case? 

6  A      With  Steve  --  I  mean  with  Mark  Stephens,  we 

7  were  told  that  any  comments  to  the  media  were  to  be 

8  directed  to  Stephens  or  Teckler. 

9  Q      Mark  Stephens  told  you  that? 

10  A      Mark  Stephens  told  me  to  direct  any  media 

1 1  inquiries  to  either  Mark  or  Marty  Teckler. 

12  Q      At  what  point  did  he  tell  you  that? 

13  A      I  believe  it's  from  almost  the  very 

14  beginning. 

15  Q      Is  that  because  you  had  been  contacted  by 

16  the  media? 

17  A      No. 

18  Q      And  again,  this  was  conveyed  to  you  by  Mark 

19  Stephens;  correct? 

20  A      I  believe  it  was  Mark  Stephens,  yes. 

21  Q      Was  Mark  Stephens  your  contact  throughout 

22  this? 

18 

1  A      Most  of  it,  yes. 

2  Q      Did  you  talk  to  Mr.  Teckler  as  well? 

3  A      No. 

4  Q      Is  there  anyone  else  you  worked  with? 

5  A      Tom  Morris. 

6  Q      Did  you  talk  to  Mr.  Morris  at  all  about 

7  press  and  media? 

8  A      If  I  did,  it  was  just  at  about  the  same 

9  time  and  just,  he  may  have  reaffirmed  Mark's  comments 

10  to  direct  everything  to  Teckler. 

1 1  Q      Did  either  Morris  or  Stephens  talk  to  you 

12  about  the  White  House's  position  on  the  issue  of 

13  Whitewater  and  Capital  Management? 

14  A      No. 

15  Q      Did  either  Morris  or  Stephens  talk  to  you 

16  about  what  Mr.  Teckler  was  saying  to  the  press  or 

17  what  the  SBA  as  an  agency  was  saying  to  the  press 

18  about  Capital  Management  and  Whitewater  Development? 

19  A      No. 

20  Q      Did  you  ever  see  on  television  or  read  in 

21  newspaper  reports  or  listen  to  any  radio  reports  by 

22  Teckler  with  respect  to  Capital  Management? 
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1  A      I'm  sure  at  the  time  that  it  occurred,  I 

2  probably  did  because  I  was  clipping  newspaper 

3  clippings,  although  I  didn't  always  read  all  of 

4  them.   But  I  frankly  don't  remember  right  now 

5  anything  in  particular. 

6  Q      Do  you  recall  any  instances  where  you  were 

7  aware  of  a  media  report  dealing  with  the  relationship 

8  of  Whitewater  to  Capital  Management? 

9  A      A  media  report  dealing  with  Whitewater  and 

10  Capital  Management? 

1 1  Q      Yes. 

12  A      There's  been  several,  yes,  lots  of 

13  newspaper  articles. 

14  Q      Would  those  have  —  would  you  have  clipped 

15  some  of  those  articles? 

16  A      Uh-huh,  I  have  several  notebooks  full. 

17  Q      And  did  you  ever  discuss  those  with 

18  Mr.  Irons? 

19  A      No,  I  don't  believe  so. 

20  Q      Did  you  ever  discuss  them  with  anyone  at 

21  the  FBI's  office  in  Little  Rock? 

22 A      Oh,  I  might  have  had  a  conversation  —  it 


1  would  have  been  casual  ~  with  David  Reign.   He's 

2  been  my  major  contact.   Like  I  said,  I've  never 

3  spoken  to  Irons,  but  maybe  one  long  conversation  and 

4  one  brief  one,  if  I'm  even  remembering  that  right. 

5  Q      Well,  the  paragraph  I  had  you  read  earlier 

6  on  the  memo  dated  October  1st,  1993,  starting  with 

7  the  words  "writer  mentioned  the  media  reports,"  this 

8  is  again  document  OIC  001030. 

9  (Witness  reviewed  the  document.) 

10  A      Okay. 

1 1  MR.  IVEY:    I'm  sorry,  what  was  the 

12  question? 

13  BY  MR.  GICALE: 

14  Q      I'm  just  referencing  the  document  again.   I 

15  haven't  finished. 

16  A      I  don't  remember  making  and  having  this 

17  conversation.   I  just -- 

1 8  Q      Would  you  have  had  this  conversation  with 

19  Mr.  Reign? 

20  A      That's  a  possibility,  but  it  would  not  have 

21  been  in  this  format.   David  Reign  and  I  have  a  casual 

22  relationship  and  we  talk  a  lot. 
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1  Q      Well,  did  you  talk  to  David  Reign  about 

2  Teckler's  comments  to  the  press? 

3  A      No,  not  that  I  know  of. 

4  Q      Did  David  Reign  express  some  concern  that 

5  Teckler  was  not  helping  matters  by  stating  certain 

6  activities  were  not  criminal  in  nature  when  he, 

7  Teckler,  did  not  have  all  the  facts? 

8  A      I  don't  remember  David  Reign  ever  saying 

9  anything  like  that. 

10  Q      Did  you  advise  David  Reign  that  you  had 

1 1  spoken  to  SBA  in  Washington,  possibly  Mark  Stephens, 

12  and  understood  officials  from  the  White  House  had 

13  urged  SBA  to  make  such  a  characterization  due  to  the 

14  mention  of  Whitewater  Development  in  some  news 

15  accounts  and  the  White  House  desire  to  avoid  any 

16  inference  criminal  activity  could  have  occurred  in 

17  relation  to  Whitewater  Development  and  Hale's 

18  company? 

19  A      No. 

20  Q      Now,  other  than  Reign  or  Irons,  is  there 

21  anyone  else  at  the  FBI  in  Little  Rock  that  you  talked 

22  to  about  this  case? 


1  A      Gretchen  Hall. 

2  Q      Now,  without  going  through  this  paragraph 

3  again,  did  you  ever  have  a  conversation  ~ 

4  A      No. 

5  Q       ~  the  conversation  that's  referred  to  in 

6  this  second  paragraph  of  exhibit  number  001030  with 

7  Gretchen  Hall? 

8  A      No,  I  didn't. 

9  Q      Is  there  anyone  else  that  you  worked  with 

10  at  the  FBI  in  this  case? 

1 1  A      Let  me  think.    No.    Early  on,  I  was 

12  directed  to  make  all  my  contacts  through  David  Reign. 

13  Q      Did  you  ever  discuss  the  press  reports  with 

14  David  Reign? 

15  A      1  may  have  told  him  that  I  had  been 

16  approached  by  news  media,  but  nothing  more  than 

17  that.    I  don't  believe  I've  ever  discussed 

1 8  particulars  of  newspaper  articles  with  anybody. 

19  Q      And  did  you  and  Reign  or  you  and  Hall  ever 

20  discuss  the  manner  in  which  Mr.  Teckler  was 

21  responding  to  the  media? 

22  A      No. 
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1  MR.  GICALE:    All  right.    I  have  nothing 

2  further  at  this  point. 

3  MR.  IVEY:    I  have  no  questions.    I'd  like 

4  to  thank  you  for  coming  up  for  this. 

5  (Whereupon,  at  10:33  a.m.,  the  deposition 

6  was  concluded.) 
7 

8  

9  CECILIA  RYKER  SEAY 
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I,  PATRICIA  A.  ZUBER,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taker,  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
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1  PROCEED ING  S 

2  MR.  GIUFFRA:    Good  afternoon,  Mr.  Lindsey. 

3  My  name  is  Robert  Giuffra,  chief  counsel  of  the 

4  Banking  Committee,  principal  Democratic  Deputy 

5  Special  Counsel. 

6  This  is  a  deposition  that  is  being 

7  conducted  pursuant  to  Senate  Resolution  120.   As  you 

8  know.  Senate  Resolution  120  establishes  a  Special 

9  Committee  administered  by  the  Banking  Committee  to 

10  conduct  an  investigation  involving  Whitewater 

1 1  Development  Corporation  and  other  related  matters. 

12  Mr.  Lindsey,  you've  already  heard  the 

13  preliminaries  that  we've  given  before  with  regard  to 

14  how  we  conduct  depositions.   Do  you  want  me  to  go 

15  through  that  again? 

16  MR.  LINDSEY:   No,  that's  fine. 

17  MR.  GIUFFRA:    Why  don't  we  just  begin. 

1 8  Whereupon, 

19  BRUCE  LINDSEY 

20  was  called  as  a  witness  and,  having  first  been  duly 

21  sworn,  was  examined  and  testified  as  follows: 

22 EXAMINATION 

4 

1  BY  MR.  GIUFFRA: 

2  Q      Mr.  Lindsey,  would  you  just  state  your  name 

3  for  the  record. 

4  A      Bruce  Lindsey,  L-i-n-d-s-e-y. 

5  Q      Mr.  Lindsey,  when  was  the  last  time  you 

6  spoke  to  Jim  Lyons? 

7  A      Four,  five  days  ago. 

8  Q      We  received  some  documents,  one  document 

9  this  morning,  which  bears  Bates  number  BL  4937.    Have 

10  you  seen  this  document  before? 

1 1  A      My  lawyer  showed  it  to  me  yesterday  and 

12  it's  my  handwriting,  so  I  guess  I  saw  it  when  it  was 

13  prepared. 

14  Q      Do  you  know  why  it  was  not  provided  to  the 

15  Committee  until  this  morning? 

16  A      I  do  not. 

17  Q      If  you  could  just  --  do  you  have  any 

18  recollection  of  when  you  might  have  prepared  this 

19  document? 

20  A      No. 

21  Q      If  you  could  just  read  across. 

22  A      "Betsey  Wright,  202-638-2121.    During  that 
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1  period  of  time,  1980,"  and  then  a  line,  "fundraiser, 

2  a  lot  of  money.    Something  BC  set  up  with  Jim 

3  McDougal."   And  "Whitewater- Web,  given  to  Web,"  I 

4  think  it  says  "box,"  "box  and  a  half."   Then  it  says 

5  "1-1/2  boxes." 

6  Q      Let  me  ask  a  question.    Do  you  know  what 

7  the  reference  "something  BC  set  up  with  Jim  McDougal" 

8  refers  to? 

9  A      I  think  the  fundraiser. 

10  Q      Do  you  know  whether  that  fundraiser  was 

1 1  something  that  then-Governor  Clinton  set  up  with 

12  Mr.  McDougal? 

13  A      No. 

14  Q      And  then  the  next  notation  "Whitewater- Web, 

15  given  to  Web  1-1/2  boxes,"  do  you  know  what  that 

16  refers  to? 

17  A      I  believe  that  was  ~  she  was  telling  me 

18  that  a  box,  box  and  a  half  of  materials  involving 

19  Whitewater  was  given  to  Web. 

20  Q      So  it  would  be  your  best  estimate  this  is 

21  probably  Betsey  Wright  relaying  information  to  you? 

22  A      Yes. 

6 

1  Q      Now,  below  that  -  off  the  record. 

2  (Discussion  off  the  record.) 

3  BY  MR.  GIUFFRA: 

4  Q      Mr.  Lindsey,  about  halfway  down  the  page 

5  there  is  some  writing  which  is  rather  difficult  to 

6  read  on  the  copy  that  we  received  from  your  counsel. 

7  If  you  could  maybe  make  an  effort  at  trying  to  read 

8  that  for  us. 

9  A      "Spoke  with  Bob  Nash.    He  was  with  BC  when 

10  he"  I  think  "went  to"  -  I  can't  read  the  next  word. 

1 1  Q      Could  that  be  "trailer"? 

12  A      Could  be. 

13  0      "On  145th  Street"? 

14  A      Again,  I  can't  read  that,  but  that  would 

15  make  sense. 

16  Q      Who  is  Bob  Nash? 

17  A      Bob  Nash  is  now  the  director  of 

18  presidential  personnel.    During  the  Clinton 

19  administration,  he  was  -  at  one  time  he  was  an 

20  economic  adviser  to  Clinton  in  the  governor's 

21  office. 

22  MR.  NUSSBAUM:    You  mean  the  Clinton 
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1  administration  of  governor? 

2  THE  WITNESS:    I  apologize.   In  the  Clinton 

3  gubernatorial  administration,  he  was  an  economic 

4  adviser  and  later  head  of  the  Arkansas  Development 

5  Finance  Authority. 

6  MR.  KRAVITZ:    I  thought  Bob  maybe  finally 

7  had  broken  you  there,  after  seven  interrogations. 

8  (Laughter.) 

9  MR.  GIUFFRA:    Just  trying  to  get  him  to  get 

10  his  boss  to  sign  that  securities  litigation  bill. 

1 1  (Laughter.) 

12  BY  MR.  GIUFFRA: 

13  Q      Do  you  have  any  recollection  as  to  when 

14  Mr.  Nash  became  the  head  of  ADFA? 

15  A      No. 

16  Q      Say  in  1985,  do  you  know  what  his  position 

17  would  have  been? 

18  A      No. 

19  Q      So  he  was  something  in  the  governor's 

20  office  and  then  became  head  of  ADFA? 

21  A      Yes,  at  some  point  in  there.    He  worked  for 

22  the  Rockefeller  Foundation  before  that. 

1  Q      Now,  the  reference  to  "trailer  on  145th 

2  Street,"  do  you  know  what  that  would  refer  to? 

3  A      Probably.    I  mean,  you  know,  I  ~ 

4  Q      What  do  you  believe  the  reference  to 

5  "trailer  on  145th  Street"  refers  to,  given  the 

6  context  in  which  these  notes  were  prepared? 

7  A      An  office  that  McDougal  maintained  in 

8  connection  with  one  of  his  projects. 

9  Q      Do  you  know  what  the  project  would  have 

10  been? 

11  A      No. 

12  Q      And  when  did  Bob  Nash  become  director  of 

13  presidential  personnel? 

14  A      Maybe  a  year  ago. 

15  Q      What  would  have  been  his  position  in  1993? 

16  A      He  worked  for  the  Department  of 

17  Agriculture.   He  was  undersecretary  for  rural 

18  development. 

19  Q      Have  you  ever  spoken  to  Bob  Nash  about 

20  whether  he  went  with  Bill  Clinton  to  Jim  McDougal's 

21  trailer  on  145th  Street? 

22  A      I  think  so. 
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1  Q      What  did  Mr.  Nash  recount  to  you  about 

2  going  to  Jim  McDougal's  trailer  with  Bill  Clinton? 

3  A      I  think  he  indicated  to  me  that  on  a  trip 

4  that  he  made  with  the  governor  to  south  Arkansas 

5  somewhere,  that  on  the  way  back  they  stopped  by 

6  McDougal's  trailer  and  were  there  approximately  10  to 

7  15  minutes. 

8  Q      Did  he  indicate  to  you  approximately  what 

9  year  this  stop  might  have  occurred? 

10  A      I  don't  think  he  remembered. 

1 1  Q      What  did  he  recall  transpired  during  the 

12  time  when  Governor  Clinton  was  at  McDougal's  trailer? 

13  A      I  think  that  he  visited  with  —  I  think 

14  they  visited  with  McDougal  and  that  was  it. 

15  Q      Did  Mr.  Nash  indicate  to  you  whether 

16  then-Governor  Clinton  was  alone  with  Mr.  McDougal  or 

17  whether  — 

18  A      No,  I  think  he  was  with  --  I  think  he  was 

19  with  the  governor  at  the  time. 

20  Q      Did  Mr.  Nash  indicate  to  you  whether  anyone 

21  else  was  present  during  this  meeting  with 

22  Mr.  McDougal? 
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1  A      He  indicated  to  me  that  David  Hale  was  not 

2  present.   1  mean,  I  don't  know  if  he  indicated 

3  whether  anyone  else  was  present  but  he  indicated 

4  David  Hale  was  not  present. 

5  Q      Did  you  ask  him  whether  David  Hale  was 

6  present? 

7  A      This  was  in  the  context  of  the  reporter 

8  telling  me  the  David  Hale  story  and  maybe  after  the 

9  David  Hale  indictment  and  those  stories  being  in  the 

10  press. 

1 1  Q      And  did  you  have  some  —  at  least  someone 

12  had  indicated  to  you  that  perhaps  there  had  been  a 

13  meeting  with  David  Hale,  Governor  Clinton  and  Jim 

14  McDougal  in  this  trailer  on  145th  Street? 

15  A      Yeah,  Jeff  Gerth  mentioned  that  to  me. 

16  Q      And  how  did  you  come  to  ask  whether 

17  Mr.  Nash  was  present  with  Mr.  Clinton  in  the  trailer? 

18  A      1  don't  know  whether  1  asked  or  whether  he 

19  read  it  and  called  me  to  tell  me. 

20  Q      Did  President  Clinton  indicate  to  you  that 

21  he  had  gone  to  the  trailer  with  Mr.  Nash? 

22  A      I  don't  believe  so. 
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1  Q      So  in  all  likelihood,  it  would  have  been 

2  Mr.  Nash  after  reading  press  accounts  with  regard  to 

3  Mr.  Hale  coming  to  you? 

4  A      Again,  I  don't  have  any  recollection  as  to, 

5  you  know,  whether  he  called  me,  whether  I  called  him, 

6  how  I  spoke  to  him  about  it. 

7  Q      Have  you  ever  asked  President  Clinton 

8  whether  he  ever  visited  Mr.  McDougal's  trailer  on 

9  145th  Street? 

10  A      I  don't  even  know  the  answer  to  that.   1 

1 1  may  have  in  the  context  of  asking  the  President 

12  whether  or  not  he  ever  met  with  David  Hale,  outlined 

1 3  the  three  locations  that  Jeff  Gerth  indicated  to  me 

14  David  Hale  did,  but  I  don't  specifically  remember 

15  asking  it  like  that.    So  1  don't  know  whether  1  did 

16  or  didn't. 

17  Q      Did  the  President  indicate  to  you  whether 

18  he  had  ever  met  with  David  Hale  and  Jim  McDougal? 

19  A      Yes.   He  indicated  he  had  not. 

20  Q      But  did  he  ever  indicate  to  you  whether  he 

21  had  met  with  McDougal  at  the  trailer? 

22  A      That  I  don't  recall. 

12 

1  Q      Do  you  know  someone  by  the  name  of  Bishop 

2  Jones?  Does  that  name  mean  anything? 

3  A      Doesn't  mean  anything. 

4  Q      Bishop  James? 

5  A      Bishop  James  is  a  bishop  in  the  I  believe 

6  the  AME,  African  Methodist  Episcopal  Church. 

7  Q      In  Little  Rock? 

8  A      I  think  in  South  Carolina. 

9  Q      George  Ivory? 

10  A      Yeah,  that  name  is  familiar.   As  I  was 

1 1  looking  at  your  note,  not  on  my  note,  I  was  trying  to 

12  remember  how  I  know  George  Ivory.    I  can't  remember 

13  how  I  know  him.    I  don't  believe  I  know  him  in 

14  relationship  to  Whitewater.   I  believe  that  note  is 

15  probably  unrelated  to  the  rest  of  this. 

16  Q      Do  you  recall  any  other  conversations  you 

17  might  have  had  with  ~  strike  that. 

18  Do  you  recall  any  other  conversations  you 

19  might  have  had  with  Mr.  Nash  about  David  Hale? 

20  A      No. 

21  Q      Or  any  other  conversation  you  might  have 

22  had  with  Mr.  Nash  about  Jim  McDougal? 
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1  A      Yes. 

2  Q      And  what  do  you  recall  about  those 

3  conversations  you  had  with  Mr.  Nash  about  Jim 

4  McDougal? 

5  A      There  was  a  question  at  some  point  raised 

6  about  whether  or  not  ADFA  rented  a  building  from 

7  McDougal,  and  I  think  I  asked  Bob  about  that. 

8  Q      And  what  did  Mr.  Nash  say  to  you  about  ADFA 

9  renting  a  building  from  McDougal? 

10  A      I  think  they  did. 

1 1  Q      This  was  an  office  building  that  was  rented 

12  from  Madison? 

13  A      Could  be  Madison  and  not  McDougal 

14  personally.   I  don't  know. 

15  Q      And  did  he  say  anything  more  to  you  about 

16  McDougal  renting  this  office  building  from  ~  strike 

17  that. 

1 8  Did  he  say  anything  more  about  ADFA  renting 

19  space  in  an  office  building  from  McDougal  or  a 

20  McDougal  entity? 

21  A      No,  I  think  he  just  confirmed  at  some  point 

22  they  did,  ADFA  did  have  an  office  in  that  area  where 


1  Madison  is  and  that  it  was  a  Madison  or  McDougal 

2  related  building. 

3  Q      Do  you  know  the  location  of  the  building? 

4  A      No. 

5  Q      Do  you  have  any  understanding  as  to  whether 

6  Mr.  Nash  made  the  decision  to  lease  the  space  from 

7  McDougal  entity? 

8  A      I  do  not  know  whether  it  was  Bob's  decision 

9  or  we  have  something  called  State  Building  Services, 

10  whether  they  made  the  decision. 

11  Q      Do  you  have  any  understanding  as  to  whether 

12  Governor  Clinton  had  any  role  in  the  leasing  of  the 

13  space  to  Mr.  McDougal? 

14  A      No. 

15  Q      Did  you  ask  Mr.  Nash  whether  Governor 

16  Clinton  had  any  input  in  the  decision  to  lease  the 

17  office  space  to  Mr.  McDougal? 

18  A      I  don't  remember. 

19  MR.  KRAVITZ:    Did  you  say  lease  the  office 

20  space  to  Mr.  McDougal? 

21  MR.  GIUFFRA:    From. 

22  MR.  KRAVITZ:    I  thought  you  said  to. 


14 
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1  THE  WITNESS:    I  don't  remember  --  if  he 

2  did,  I  don't  remember  when  he  talked  to  me. 

3  BY  MR.  GIUFFRA: 

4  Q      You  have  no  recollection  of  asking  him  that 

5  question,  though? 

6  A      No. 

7  Q      Did  you  ever  ask  President  Clinton  whether 

8  he  had  any  role  in  renting  office  space  from 

9  McDougal? 

10  A      No. 

1 1  Q      Let  me  show  you  another  document.   This  is 

12  something  we've  looked  at  previously,  but  we  got  a 

13  better  copy  from  the  Independent  Counsel.   Let  me  get 

14  the  Bates  number.   This  is  a  note,  dated  September  20 

15  of  '93,  2:30  p.m.,  conversation  with  Jim  Lyons. 

16  MR.  KRAVITZ:    Do  you  mean  Jim  Blair? 

17  MR.  GIUFFRA:    Jim  Blair,  excuse  me.   Do  you 

1 8  have  a  Bates  number  on  that? 

19  MR.  KRAVITZ:    We're  both  looking  at  the 

20  copies  that  came  from  the  Independent  Counsel's 

21  office,  and  there's  no  Bates  numbers.   There  are 

22  corresponding  Bates  numbers  to  — 

16 

1  MR.  GIUFFRA:    That's  what  I  was  looking 

2  for,  and  I  couldn't  find  the  corresponding  Bates 

3  numbers. 

4  BY  MR.  GIUFFRA: 

5  Q      Let  me  just  show  you,  if  you  could  just 

6  read  this  reference  right  here  (indicating)  which  is 

7  midway  down  the  page  beginning  with  ~ 

8  MR.  KRAVITZ:    Is  this  the  two  pages  of  his 

9  notes? 

10  MR.  GIUFFRA:    Yes. 

11  MR.  KRAVITZ:    Why  don't  you  just  say  which 

12  page  you're  on?   I'm  on  the  first  page. 

13  THE  WITNESS:    "Hueur  asked  Brent  Bumpers  -- 

14  asked  whether  indictment  ~  against  Hale  not 

15  McDougal." 

16  BY  MR.  GIUFFRA: 

17  Q      And  I  believe  you  testified  at  your  prior 

18  deposition  that  this  indicated  to  you  that  Mr.  Heuer 

19  had  asked  Brent  Bumpers  some  information  about  ~ 

20  A      No,  I  told  you  there  were  dashes.   1  think 

21  I  indicated  that  there  were  dashes  in  here  and  that  I 

22  couldn't  ~  since  I  don't  have  anything  other  than 
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1  this,  I  cannot  run  all  that  together  and  make  that 

2  into  a  sentence. 

3  Q      So  your  testimony  would  be  what  with  regard 

4  to  what  this  means  to  you? 

5  A      I  don't  know. 

6  Q      Okay. 

7  A      I  mean  obviously  I  took  it  in  a 

8  conversation  I  had  with  Jim  Blair,  but  beyond  that,  I 

9  don't  have  any  recollection  of  it. 

10  Q      But  would  it  be  a  reasonable  construction 

1 1  of  your  notes  that  this  indicates  that  Hueur  asked 

12  Brent  Bumpers  some  information  about  the  indictment 

13  of  Hale  and  possibly  McDougal? 

14  MR.  KRAVITZ:    Objection  to  the  form  of  the 

15  question.   He's  already  testified  he  doesn't  know 

16  what  it  means.   I  suppose  he's  asking  you  if  it's 

17  okay  for  him  to  speculate  in  that  way. 

18  THE  WITNESS:    I  mean  again,  it  clearly  says 

19  "Hueur  asked  Brent  Bumpers"  and  then  dash,  "asked 

20  whether  indictment,"  dash,  "against  Hale  not 

21  McDougal."   I  don't  have  any  recollection  as  to  what 

22  the  conversation  was,  what  he  said  other  than  what's 

18 

1  reflected  in  this  note. 

2  BY  MR.  GIUFFRA: 

3  Q      Okay.   But  reading  your  notes,  do  you  have 

4  any  reason  to  believe  that  it  does  not  mean  that 

5  Brent  Bumpers  advised  that  the  indictment  would  only 

6  be  against  Hale  and  not  against  McDougal? 

7  MR.  KRAVITZ:    Say  that  again. 

8  THE  WITNESS:    Yeah,  I  think  there's  --  in 

9  the  process,  it  could  simply  be  that  we  were  talking 

10  about  indictment  and  he  said,  you  know,  it's  against 

1 1  Hale  not  McDougal,  not  that  that  came  from  Brent 

12  Bumpers,  but  that  was  simply,  you  know,  that  that  was 

13  simply  ~  you  know,  we  were  talking  about  ~  I  mean 

14  there  was  speculation  in  the  paper. 

15  BY  MR.  GIUFFRA: 

16  Q      Where  would  Blair  have  received  information 

17  about  the  status  of  the  indictment  of  Hale? 

18  A      Well,  he  may  have  read  it  in  the 

19  newspaper.   David  Hale,  two  or  three  days  before  he 

20  was  indicted,  held  a  press  conference  and  announced 

21  that  he  expected  to  be  indicted,  so  I  don't  know  the 

22  answer.   The  answer  is  I  don't  know. 
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1  Q      My  next  question,  see  where  it  says  "Hueur 

2  asked"?  This  is  in  a  lighter  pencil  mark  - 

3  MR.  KRAVITZ:    It  is? 

4  BY  MR.  GIUFFRA: 

5  Q      ~  than  the  rest  of  the  document,  and  I 

6  have  been  told  actually  from  people  who  have  looked 

7  at  the  originals  that  it  appears  to  be  somewhat 

8  lighter  type,  letter  point  pencil.   Do  you  have  any 
recollection  of  writing  that  in? 

A      Nope.    It's  my  handwriting. 

Q      You  wouldn't  know  whether  you  might  have 
gone  back  and  written  this  in  later? 

A      No. 

Q      The  "Hueur  asked"  part  of  this? 

A      No. 

Q      No  recollection? 

A      No  recollection  at  ail. 

Q      The  "Hueur  asked  Brent  Bumpers"  and  then 
with  a  dash  and  then  "some  information,"  does  that 
indicate  to  you  that  perhaps  Mr.  Heuer  obtained  some 
information  from  Brent  Bumpers  which  is  then 
reflected  immediately  after  the  dash  following 
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1  Mr.  Brent  Bumpers'  name? 

2  A      Again,  1  think  the  "Hueur  asked  Brent 

3  Bumpers"  goes  together.    "Asked  whether  indictment," 

4  and  again  I  don't  know  ~  again,  I  don't  know  the 

5  answer.   I  don't  know  what  that  means,  "against  Hale 

6  not  McDougal."  Beyond  what's  reflected  here,  I  don't 

7  have  any  idea. 

8  Q      When  was  the  last  time  you  spoke  to  Brent 

9  Bumpers? 

10  A      1  don't  know  if--  1  have  no  idea. 

1 1  Q      But  he's  someone  you  know? 

12  A      I  do  not  remember  a  last  time  speaking  to 

13  Brent  Bumpers.   You  know,  my  guess  is  ~ 

14  MR.  NUSSBAUM:    Don't  guess. 

15  THE  WITNESS:    -  not  recently.   I  don't 

16  believe  I've  spoken  to  him  in  the  last  two  years, 

17  maybe  the  last  three  years. 

18  BY  MR.  GIUFFRA: 

19  Q      Do  you  have  any  recollection  of  speaking  to 

20  him  during  1993? 

21  A      No. 

22  Q      And  it  would  be  your  testimony  that  ~  have 
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1  you  ever  spoken  to  him  about  anything  having  to  do 

2  with  Whitewater  ~ 

3  A      No. 

4  Q      --  or  David  Hale? 

5  A      No. 

6  Q      Do  you  have  any  understanding  as  to  whether 

7  Mr.  Heuer  spoke  to  Mr.  Bumpers  ~ 

8  A      No. 

9  Q      --  about  Whitewater  or  David  Hale? 

10  A      No. 

11  Q      Do  you  have  any  understanding  as  to  whether 

12  Mr.  Blair  spoke  to  Mr.  Bumpers  about  Whitewater  or 

13  David  Hale? 

14  A      No. 

15  Q      What  I'm  going  to  do  now  is  run  through 

16  some  documents  that  we  received  after  your  deposition 

17  from  the  White  House.    We  have  obtained  some 

1 8  information  with  regard  to  where  these  documents  came 

19  from.    I'm  going  to  run  through  the  documents  that 

20  were  purportedly  out  of  your  files  and  just  ask  you 

21  to  go  through  those  documents. 

22 There  are  some  other  documents  we  also 

22 

1  received  from  the  White  House  that  I  want  to  ask  you 

2  about.   These  are  also  documents  we  received  on 

3  November  11. 

4  The  first  document  bears  Bates  number  S 

5  12362  to  63.    If  you  could  just  take  a  look  at  that. 

6  A      Okay. 

7  Q      Are  you  familiar  with  this  document? 

8  A      Uh-huh. 

9  Q      This  is  a  memorandum  to  file  from  Bruce 

10  Lindsey  dated  October  12,  1993  and  the  re:  is 

1 1  Whitewater  Development  Corporation.   Now, 

12  Mr.  Lindsey,  if  I  could  just  direct  your  attention  to 

13  midway  down  the  first  page,  there  are  two  —  you 

14  report  on  two  assertions  that  you  made  to  the 

15  Washington  Post  reporters  that  you  met  with  on 

16  October  9. 

17  The  first  assertion  was  "Bill  Clinton  never 

18  had  a  conversation  with  David  Hale  about  making  a 

19  loan  to  Susan  McDougal." 

20  What  was  the  basis  for  that  statement? 

21  A      I  asked  him. 

22  Q      You  asked  President  Clinton? 
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1  A      Yes. 

2  Q      And  he  told  you  that  he  never  had  a 

3  conversation  with  David  Hale  about  making  a  loan  to 

4  Susan  McDougal? 

5  A      Correct. 

6  Q      Now,  the  next  statement  is  "Bill  Clinton 

7  was  unaware  until  very  recently  that  881  acres  of 

8  property  in  Pulaski  County,  Arkansas  was  purchased 
from  International  Paper  in  the  fall  of  1986  in  the 
name  of  Whitewater  Development  Corporation." 

What  was  the  basis  for  that  statement? 

A      Again,  I  asked  him. 

Q      And  President  Clinton  said  that  he  had  no 
knowledge  of  this  acquisition? 

A      Right. 

Q      When  did  he  indicate  to  you  that  he  first 
learned  of  the  acquisition  of  this  property? 

A      I  think  when  I  asked  him. 

Q      If  I  could  just  direct  your  attention  to 
the  second  page  of  this  document  bearing  Bates 
S  12363. 

A      Let  me  back  up.    Tm  not  sure  by  my  asking 
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1  him  he  was  aware  of  the  acquisition.   Jeff  Gerth  had 

2  told  me  in  our  conversation  that  881  acres  had  been 

3  bought  and  I  asked  the  President  whether  he  knew 

4  anything  about  that,  and  he  indicated  no,  so  I  mean 

5  the  fact  that  Jeff  Gerth  tells  me,  I  don't  know  if  I 

6  knew  as  a  fact  at  that  time  that  in  fact  it  had 

7  occurred. 

8  Go  ahead.   I'm  sorry. 
Q      Do  you  recall  when  you  would  have  asked  the 

President,  sometime  ~ 

A      When  did  I  meet  with  Jeff  Gerth,  20th  or 
something? 

Q      September  20,  I  believe. 

A      Sometime  between  September  20  and  October 
9. 

Q      Did  the  President  say  anything  else  about 
the  nature  of  his  investment  in  Whitewater 
Development  Corporation  when  you  spoke  to  him 
sometime  between  September  20,  1993  and  October  9, 
1993? 

A      Again,  I  don't  remember  the  conversation. 
My  guess  is  that  I  walked  in  to  him  after  I  had  met 
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1  with  Jeff  Gerth,  indicated  to  him  that  David  Hale  was 

2  making  certain  allegations,  asked  him  whether  there's 

3  any  truth  to  it,  told  him  that  David  ~  that  Jeff 

4  Gerth  had  indicated  that  this  International  Paper 

5  property  had  been  bought,  did  he  know  anything  about 

6  that. 

7  Again,  whether  the  conversation  was  any 

8  more  than  that,  I  have  no  idea,  but  my  guess  is  it 

9  probably  wasn't  because  I  think  I  was  probably  asking 

10  him  about  those  specific  questions. 

11  Q      Did  you  ask  --  any  time  in  1993  and  1994, 

12  did  you  ask  the  President  whether  he  had  any 

13  knowledge  of  payments  of  bills  by  Whitewater 

14  Development  Corporation  in  the  1980s? 

15  A      No,  I  don't  believe  I  did. 

16  Q      Do  you  recall  ever  asking  the  President 

17  whether  he  was  aware  of  the  fact  that  a  checking 

18  account  was  maintained  at  Whitewater  Development 

19  Corporation  ~  strike  that,  whether  ~  strike  that. 

20  During  1993  or  1994,  did  you  ask  President 

21  Clinton  whether  he  was  aware  that  ~  strike  that. 

22 During  1993  and  1994  - 


1  MR.  KRAVITZ:    I  think  that's  three  strikes 

2  and  you're  out. 

3  BY  MR.  GIUFFRA: 

4  Q      During  1993  and  1994,  did  you  ask  President 

5  Clinton  whether  he  was  aware  of  where  Whitewater 

6  Development  Corporation  maintained  a  checking 

7  account? 

8  A      Again,  I  don't  believe  so.    You  know,  I 

9  spoke  to  Jim  Lyons  on  numerous  occasions,  was 

10  familiar  in  general  with  the  Lyons  report  and  what 

1 1  was  reflected  in  that  report.   1  don't  believe  I've 

12  ever  had  a  discussion  with  Clinton  that  went  over 

13  that  same  information,  but  I  think,  you  know,  the 

14  information  you're  indicating  would  be  the 

15  information  that  was  in  basically  the  Lyons  report. 

16  Q      So  it  would  be  your  testimony  that  in  '93 

17  and  '94  you  never  asked  President  Clinton  questions 

18  about  the  management,  for  example,  of  Whitewater 

19  Development  Corporation? 

20  A      Ever,  I  don't  know  the  answer  to  that.   I 

21  cannot  answer  that. 

22  Q      Did  you  ever  discuss  with  President  Clinton 
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1  during  1993  or  1994  the  fact  that  Whitewater 

2  Development  Corporation  maintained  a  checking  account 

3  at  Madison  Guaranty  Savings  &  Loan  Association? 

4  A      I  don't  believe  so. 

5  Q      Is  it  possible  you  might  have  spoken  to  him 

6  about  the  fact  that  there  was  a  Whitewater  checking 

7  account  at  Madison? 

8  MR.  NUSSBAUM:    Objection  to  request  for 
possibilities.   If  he  doesn't  remember,  then  he 
doesn't  remember.   I  suppose  anything  is  possible, 
but  I  don't  think  that's  a  fair  question. 

THE  WITNESS:    I  don't  believe  I've  ever 
asked  the  President  a  specific  question  about  where 
did  Whitewater  Development  Corporation  have 
accounts.   I  have  seen  Whitewater  Development  Company 
checks  that  reflect  a  bank  on  them.   I  can't  tell  you 
today  whether  the  bank  that's  reflected  on  any  of 
them  is  the  Madison  Bank  or  not,  Madison  Savings  & 
Loan. 

But  I  don't  believe  I  ever  had  a 
conversation  because  I  don't  know  why  I  would  have 
had  that  conversation  to  ask  him  beyond  what  I  had 


1  seen  in  various  checks. 

2  BY  MR.  GIUFFRA: 

3  Q      Well,  do  you  have  any  understanding  as  to 

4  whether  —  strike  that. 

5  You're  aware  of  an  RTC  criminal  referral 

6  that  bears  the  number  0004? 

7  A      No. 

8  Q      You're  not  aware  of  the  existence  of  an  RTC 
criminal  referral  bearing  the  number  0004? 

A      No,  I  have  no  idea  how  RTC  refers  to  their 
criminal  referrals. 

Q      Are  you  aware  of  an  RTC  criminal  referral 
in  which  allegations  are  made  that  certain 
check-kiting  activity  was  conducted  at  Madison 
Guaranty  through,  among  other  accounts,  Whitewater 
Development  Corporation? 

A      I  have  read  newspaper  articles.   I  have 
never  seen  ~  I  have  read  newspaper  articles  that 
claim  that  McDougal  engaged  in  what  the  reporter 
referred  to  as  a  check-kiting  scheme,  so  you  know, 
I've  never  seen  ~  I  don't  think  I've  ever  seen  a 
criminal  referral  that  reflects  that.   I  don't  know 
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1  for  a  fact  other  than  what  I  read  in  the  paper  that 

2  there  is  a  criminal  referral  that  reflects  that. 

3  MR.  NUSSBAUM:    Are  you  confirming  now  that 

4  there  is? 

5  BY  MR.  GIUFFRA: 

6  Q      At  page  12363  of  your  memo  — 

7  A      The  second  page  of  that  same  memo? 

8  Q      Yes,  dated  October  12,  '93,  there  are  a 

9  series  of  questions.   Do  you  have  a  recollection  as 

10  to  whether  you  attempted  to  ascertain  the  answers  to 

1 1  those  questions? 

12  A      I  believe  I  did. 

13  Q      And  let's  just  take  the  questions  in 

14  order.   The  first  question  is  whether  David  Hale  or 

15  Whitewater  came  up  during  Jim  Guy  Tucker's  visit  with 

16  the  President,  I  guess  the  October  6,  1993,  and  I 

17  believe  you've  previously  testified  with  regard  to 

1 8  that  matter  that  you  had  asked  questions  of,  I 

19  believe  it  was  the  person  who  attended  the  meeting 

20  with  the  President  and  also  with  — 

21  A      No,  I  asked  the  President  and  I  asked  the 

22  press  secretary  to  Jim  Guy  Tucker. 
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1  Q      And  it's  your  understanding  that  David  Hale 

2  or  Whitewater  did  not  come  up? 

3  A      That  is  correct. 

4  Q      The  second  question  that's  listed,  why 

5  don't  I  read  it  into  the  record.   "Did  Susan  McDougal 

6  discuss  with  Hillary  Clinton  the  possibility  of 

7  letting  the  McDougals  'take'  Whitewater  off  the 

8  Clintons'  hands  in  late  1986  and  if  so,  why  didn't 

9  Mrs.  Clinton  agree  to  the  arrangement?" 

10  Did  you  ever  attempt  to  ascertain  the 

1 1  answer  to  that  question? 

12  A      At  some  point  1  got  an  answer  to  that 

13  question.   Again,  I  don't  know  if  it  was  in  direct 

14  response  to  this  question  or  at  some  other  point,  but 

15  at  some  point,  1  was  told  the  answer  to  that 

16  question. 

1 7  Q      And  who  told  you  the  answer  to  that 

18  question? 

19  A      1  don't  remember. 

20  Q      Was  it  Mrs.  Clinton? 

21  A      1  don't  think  it  was  her  directly,  no. 

22  Q      Was  it  Ms.  Williams? 
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1  A      Might  have  been. 

2  Q      And  she  might  have  been  reporting  on  a 

3  conversation  she  had  with  Mrs.  Clinton? 

4  A      Well,  it  would  have  been  Maggie  Williams, 

5  could  have  been  Lisa  Caputo,  I  just  don't  know. 

6  Q      Or  maybe  Ms.  Thomases? 

7  A      I  don't  think  so. 

8  Q      But  they  were  reporting  back  to  you  after 

9  they  spoke  to  Mrs.  Clinton? 

10  A      Again,  I  don't  know  if  they  got  it  from 

1 1  Mrs.  Clinton  or  from  whom,  but  - 

12  Q      You  said  indirectly.   That  would  mean 

13  someone  would  have  spoken  to  Mrs.  Clinton  at  one 

14  point. 

15  A      Well,  the  Clintons  publicly  have  said,  and 

16  this  is  why  ~  that  at  some  point,  and  I  don't  know 

17  if  it  was  Susan  McDougal,  but  the  McDougals  offered 

18  to  take  their  Whitewater  interests,  and  the  Clintons 

19  indicated  that  they  wanted  to  be  released  from  the 

20  liability  and  there  was  no  way  to  release  them  from 

21  the  liability,  or  that  the  people  who  had  the 

22  liability  were  not  prepared  to  release  them  from  the 

1  liability,  and  therefore  they  declined  to  give  up 

2  their  interest  if  they  were  still  going  to  be  on  the 

3  liability. 

4  Now,  again,  whether  Mrs.  Clinton  said  that 

5  publicly  in  her  press  conference,  whether  or  not 

6  that's  been  reported  through  her  press  office,  1 

7  don't  remember,  but  that  is  basically  the  answer  to 

8  that  question. 
Q      And  what  would  be  the  liability  that  you 

would  be  referring  to? 

A      The  Madison  loan  originally  for  $180,000, 
that  was  less  now,  would  have  been  less  in  the 
mid-'80s,  but  was  still  significant,  some  amount. 
Q      So  it's  your  understanding  — 
A      The  Madison  loan  is  not  the  right  name 
because  it's  not  at  Madison.    It's  whatever  the  ~ 
whatever  the  bank  is  where  the  original  mortgage  loan 
was. 

MR.  KRAVITZ:    Is  it  the  Bank  of  Kingston? 
MR.  GIUFFRA:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 
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1  Q      So  it's  your  understanding  that 

2  Ms.  McDougal  was  willing  to  let  the  McDougals  take 

3  Whitewater  off  the  Clintons  off  hands  but  not  ~ 

4  strike  that. 

5  It's  your  understanding  that  the  lender 

6  would  not  allow  the  Clintons  to  extinguish  their 

7  liability  by  just  transferring  the  liability  and 

8  their  ownership  to  the  McDougals? 

9  A      My  understanding  was  that  the  Clintons  were 

10  told  by  somebody,  I  don't  know  who,  that  they  would 

1 1  still  be  on  the  liabilities  and  that  there  was  no  way 

12  to  ~  that  the  parties  to  the  liability  were  not 

13  prepared  to  release  them. 

14  Q      Now,  was  it  your  normal  practice  during 

15  1993  if  you  wanted  to  communicate  with  McDougal  to  do 

16  so  through  Blair  and  Hueur? 

17  A      No. 

18  Q      But  Jim  Blair  was  someone  who  communicated 

19  with  Hueur  on  some  sort  of  a  regular  basis? 

20  A      I  don't  know  that. 

21  Q      But  Mr.  Blair  on  occasion  reported  to  you 

22  on  what  Mr.  Heuer  had  told  him  with  regard  to  what 
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1  McDougal  had  told  Hueur? 

2  A      I  don't  know  that.    I  mean,  in  the  meeting 

3  with  Gerth,  Blair  came  up  and  the  matter  came  up.    I 

4  probably  called  Jim  Blair  to  find  out  what  that 

5  related  to.    I  don't  know  if  ~  I  would  not  say  that 

6  Jim  Blair  reported  to  me  unless  I  called  him  and 

7  asked  him  a  question. 

8  Q      Yeah,  but  you  would  have  ~  your  practice 

9  would  have  been  to  call  Jim  Blair  and  have  Jim  Blair 

10  make  an  overture  to  Hueur  in  order  to  find  out  what 

1 1  was  going  on  with  regard  to  McDougal? 

12  A      No,  I  don't  think  I  would  say  that. 

13  Q      What  would  be  a  fair  statement? 

14  A      Again,  I  would  ask  Jim  Blair  what  he  knew. 

15  I  don't  think  1  would  --  I  don't  believe  I  ever  used 

16  Blair  to  go  to  Hueur  to  go  to  McDougal.   1  think  if 

17  Jim  Blair's  name  came  up  or  if  Jim  Blair  was  --  later 

18  there's  a  reference  to  Jim  Blair  writing  a  letter  to 

19  Hueur.    I  would  call  up  Jim  Blair  and  say,  you  know, 

20  did  you  write  a  letter  to  Hueur,  what's  this  all 

21  about? 

22  Again,  it  was  part  of  my  attempt  to  try  to 
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1  understand  what  these  reporters  were  asking  and  to 

2  whatever  extent,  be  prepared  to  respond  to  it. 

3  Q      Do  you  know  Hueur  yourself? 

4  A      Yes.   Not  well,  but  I  know  him. 

5  Q      During  1993,  do  you  recall  speaking  with 

6  Mr.  Heuer? 

7  A      No. 

8  Q      During  1993,  approximately  how  frequently 

9  would  you  have  spoken  with  Mr.  Blair? 

10  A      Less  than  half  a  dozen  times,  I  would 

1 1  think. 

12  Q      The  third  question  is  "did  Hillary  Clinton 

13  know  about  the  Susan  McDougal  loan  from  Capital 

14  Management  Services  or  the  land  purchase  from 

15  International  Paper  prior  to  David  Hale's 

16  indictment?" 

17  Did  you  obtain  the  answer  to  that  question? 

18  A      I  don't  remember.   I  mean  I  don't  remember 

19  whether  I  ~  I  don't  know  today.    I  don't  think  I 

20  could  say  as  a  fact  today  whether  I  knew  ~  whether 

21  she  did  or  didn't,  so  I  don't  think  I  ever  got  the 

22  answer  to  that. 
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1  Q      The  memorandum  of  October  12  is  cc'd  to 

2  Maggie  Williams  and  Bill  Kennedy.   Why  would  you  have 

3  cc'd  Maggie  Williams  and  Bill  Kennedy? 

4  A      Well,  I  think  because  a  lot  of  the 

5  questions  related  to  Mrs.  Clinton,  I  would  have  cc'd 

6  Maggie  Williams.   I  believe  I  cc'd  Bill  Kennedy 

7  because  the  entire  issue  in  the  first  meeting  with 

8  Gerth,  Gerth  raised  with  me  the  Bill  Kennedy/Randy 

9  Coleman  conversation. 

10  I  at  some  point  spoke  to  Bill  Kennedy  after 

1 1  that  about  that,  and  I  think  because  of  that,  since 

12  this  related  to  the  same  subject  matter,  David  Hale, 

13  I  thought  Kennedy  would  want  to  know  about  the 

14  meeting  I  had.   Mark  Gearan  set  up  the  meeting,  I 

15  think. 

16  Q      Well,  he  was  the  press  person. 

17  A      Right. 

18  MR.  KRAVITZ:    When  you  say  he  set  up  the 

19  meeting,  you  mean  the  meeting  with  Gerth  or  this 

20  meeting? 

21  THE  WITNESS:    Set  up  this  meeting. 

22  BY  MR.  GIUFFRA: 
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1  Q      The  Washington  Post  meeting? 

2  A      Yes.   But  was  not  present. 

3  Q      This  document  bears  Bates  number  S  12364. 

4  I  just  want  you  to  read  the  reference  midway  through 

5  the  page,  where  it  says  "McDougal  net,  Clinton  gross 

6  $30,000,"  and  then  there's  another  word  after  that? 

7  MR.  KRAVITZ:    Would  you  have  him  say  what 

8  this  document  is  before  he  reads  from  it? 

9  THE  WITNESS:    Well,  if  you  look  at  this  in 

10  relationship  to  that  (indicating),  this  reflects  the 

1 1  three  questions  that  were  asked. 

12  MR.  KRAVITZ:    By  the  Post  reporters? 

13  THE  WITNESS:   By  the  Post  reporters,  yes. 

14  I  don't  know  what  that  word  is. 

15  BY  MR.  GIUFFRA: 

16  Q      Do  you  have  any  understanding  as  to  what 

17  this  reference  to  "McDougal  net,  Clinton  gross 

18  $30,000"  would  be  to? 

19  A      No.    My  ~  no.    I  believe  it  was  probably 

20  the  Post  reporters  telling  me  how  they  viewed  the 

21  Lyons  report  numbers.   Again,  you  know,  this  is  in 

22  the  middle  of  them  asking  the  questions,  and  I  think 
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1  in  between  they  were  telling  me,  you  know,  how  they 

2  saw  the  world. 

3  Q      They  were  having  problems  with  regard  to 

4  the  Lyons  numbers? 

5  A      They  have  always  indicated  that  they  ~ 

6  their  numbers  and  the  Lyons  numbers  didn't  match  up. 

7  Q      And  how  did  they  indicate  to  you  that  the 

8  Lyons  numbers  and  their  numbers  did  not  match  up? 

9  A      They  claimed  they  had  someone  look  at  the 

10  Lyons  report  and  that  their  person  who  looked  at  the 

1 1  Lyons  report  couldn't  get  to  where  the  Lyons  report 

12  got  to. 

13  Q      Do  you  recall  anything  more  specifically 

14  about  the  ~  why  their  person  could  not  get  to  the 

1 5  same  result  as  the  Lyons  report  did? 

16  A      No,  no.    I  mean  we  had  lots  of  discussions 

17  with  The  Washington  Post  about  wanting  to  have  the 

18  underlying  documents,  wanting  to  do  their  own 

19  analysis  -  about  90  percent  of  it  I  thought  was 

20  probably  made  up  —  so  that  we  would  give  them 

21  everything  so  that  they  could  go  out  and  do  their  own 

22  study. 
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1  Q      Let  me  show  you  a  document  that  bears  Bates 

2  number  S  12365,  memo  to  Bruce  Lindsey  from  Skip 

3  Rutherford,  December  21,  1993  re:  Whitewater 

4  Development. 

5  Have  you  seen  this  memorandum  before? 

6  A      I'm  sure  I  have,  yes.    Well,  I've  seen  it 

7  recently,  yes.    I  assume  I  saw  it  around  the  time  it 

8  was  prepared. 
Q      Who  is  Skip  Rutherford? 
A      Skip  Rutherford  is  with  an  advertising 

public  relations  firm  in  Little  Rock. 

Q      And  is  he  someone  who  is  a  friend  of  yours? 

A      Oh,  yes,  has  been  for  years. 

Q      Who  is  the  Bradbury  referred  to  in  this 
memorandum? 

A      Curt  Bradbury  was  president  of  Worthen  Bank 
and  Trust  Company.    I  say  president,  he  may  be  CEO 
but  the  head  person,  maybe  president/CEO. 

Q      And  in  1993  was  Mr.  Rutherford  still  in 
Little  Rock? 

A      Yes. 

Q      Do  you  recall  anything  more  about  the 
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1  circumstances  under  which  you  received  this 

2  memorandum  other  than  the  document  itself? 

3  A      No. 

4  Q      Now,  there  was  a  discussion  in  this 

5  memorandum  of  the  $250,000  loan  that  was  made  to 

6  McDougal  by  Worthen  Bank  in  '92  and  then  expanded 

7  in-- 

8  A      In  '92  or  '82? 

9  Q      '82,  excuse  me,  was  expanded  in  '83.    Then 

10  it  talks  about  how  the  loan  was  written  off  in  '87 

1 1  for  $100,000.    Do  you  know  anything  more  about  this 

12  particular  loan? 

13  A      No. 

14  Q      There's  a  discussion  here  of  the  Wall 

15  Street  Journal  writing  an  article  or  editorial  about 

16  this  transaction.   Do  you  know  anything  more  about 

17  that? 

18  A      No. 

19  Q      There's  a  discussion  here  about  President 

20  Clinton  pursuing  a  "revamping  of  the  Fed"  in 

21  "curtailing  of  the  Fed's  powers,"  because  the  Fed 

22  has  been  picking  on  Clinton's  friends  at  Worthen.   Do 
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1  you  know  anything  about  this? 

2  A      No. 

3  Q      Do  you  know  whether  Mr.  Rutherford  ever 

4  discussed  this  matter  with  Mr.  McLarty? 

5  A      No. 

6  Q      I'll  show  you  a  document  that  bears  Bates 

7  number  12366  to  12371.    This  is  a  memorandum  from 

8  Neil  Eggleston  to  Harold  Ickes  re:  Whitewater-RTC  and 

9  FDIC  Rose  Law  Firm  issues.    Do  you  recall  receiving 

10  this  memorandum? 

11  A      No. 

12  Q      Have  you  seen  this  memorandum  before? 

13  A      Yes. 

14  Q      Did  you  ask  Mr.  Eggleston  to  prepare  this 

15  memorandum? 

16  A      No. 

17  Q      Do  you  know  who  asked  Mr.  Eggleston  to 

18  prepare  this  memorandum? 

19  A      No. 

20  Q      Do  you  recall  examining  the  FDIC  and  RTC 

21  reports  that  were  released  in  February  1994  with 

22  regard  to  the  Rose  Law  Firm? 


1  A      Yeah,  I  thumbed  through  them. 

2  Q      Did  you  discuss  those  reports  with  Web 

3  Hubbell? 

4  A      No. 

5  Q      Did  you  discuss  those  reports  with 

6  Mrs.  Clinton? 

7  A      Mrs.  Clinton? 

8  Q      Yes. 

9  A      I  don't  think  so. 

10  Q      Did  you  discuss  those  reports  with 

1 1  Mr.  Kennedy? 

12  A      No,  I  don't  think  so,  unless  he  was  in  a 

13  meeting.   No,  I  don't  think  so,  I  don't  think  he  was 

14  in  any  of  those  meetings. 

15  Q      During  1993  and  1994,  did  you  discuss  with 

16  Mr.  Hubbell  whether  Rose  had  a  conflict  of  interest 

17  with  regard  to  its  representation  of  Madison  Guaranty 

18  and  the  RTC? 

19  A      No. 

20  Q      Did  you  discuss  this  possible  conflict  of 

21  interest  with  Mrs.  Clinton? 

22  A      No. 
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1  Q      With  Mr.  Kennedy? 

2  A      I  can't  recall. 

3  Q      Show  you  a  document  and  I  can't  tell 

4  what  -  this  may  be  a  three-page  document.    12372, 

5  12373,12374.   Am  I  correct  that's  a  three-page 

6  document? 

7  A  I  don't  know. 

8  Q  Are  these  your  — 
A  No,  it's  not  a  three-page  document. 
Q  Separate? 
A  They  have  different  names  at  the  top  so 

I  —  rarely  was  Jeff  Gerth  and  Mike  Isakof  in  the 
same  meeting. 

Q      You  weren't  doing  press  conferences? 
If  you  could  just  go  through  the  first  note 
bearing  Bates  number  12372. 

A      Okay.    "Jeff  Gerth,  Steve  Engelberg,  New 
York  Times.    David  Hale,  Small  Business  Investment 
Corporation,  Capital  Service  Management.   BC  urged  DH 
to  make  improper  loans,  Whitewater.  Jim  and  Susan 
McDougal,  Jim  Guy  Tucker. 
"Three  meetings  1986.    Tunnel  at  Capitol, 
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1  political  event,  mall  somewhat  exculpatory. 

2  Magistrate  subpoena,  1:20  p.m.,  July  20,  1993.   Tax 

3  records,  corporate  records,  affidavit  from  David  Hale 

4  as  early  as  today." 

5  Q      Do  you  recall  when  these  notes  might  have 

6  been  prepared? 

7  A      No.    I  could  speculate  that  it  was  prior  to 

8  my  meeting  with  Jeff  Gerth  and  Steve  Engelberg.   I'm 

9  not  sure  Steve  Engelberg  was  at  the  meeting  but  prior 

10  to  my  meeting  with  Jeff  Gerth. 

1 1  Q      Prior  to  the  meeting  on  September  20,  1993? 

12  A      Yes.    1993. 

13  Q      Why  do  you  believe  these  would  have  been 

14  prepared  prior  to  your  meeting  on  the  20th? 

15  A      Because  it  covers  the  same  subject  that 

16  they  discussed  at  that  meeting  but  nowhere  near  the 

17  detail  that  the  notes  did.   My  guess  is  that's  what 

18  they  told  me  on  the  phone  and  then  suggested  that  we 

19  sit  down  and  talk  about  it  or  meet  about  it. 

20  Q      Do  you  recall  when  Mr.  Gerth  might  have 

21  spoken  to  you  on  the  phone? 

22  A      No. 
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1  Q      Would  it  have  been  a  week  before  or  two 

2  weeks? 

3  A      I  have  no  ~  I  assume  it  was  after  he  had 

4  been  to  Little  Rock,  so  you  know,  but  I  don't  know 

5  when  that  was  so  I  don't  ~  I  do  not  believe,  again  I 

6  would  almost  have  to  look  at  my  notes,  that  there's 

7  that  big  of  a  gap  between  when  he  said  he  spent  three 

8  days  in  Little  Rock  and  when  we  met.    In  fact,  it  may 

9  have  been  Monday,  Tuesday  and  Wednesday  or 

10  something  —  well,  I  don't  remember.   I'd  have  to 

1 1  look  at  the  notes. 

12  Q      It  was  sometime  in  September  1993  that 

13  these  notes  would  have  been  prepared? 

14  A      Yes,  I  would  think,  a  day  or  two  before  the 

15  20th,  but  I  -- 

16  Q      So  sometime  in  the  middle  of  1993,  probably 

17  sometime  between  the  15th  and  the  18th? 

18  A      I  don't  know  that. 

19  MR.  NUSSBAUM:    Of  September? 

20  BY  MR.  GIUFFRA: 

21  Q      Of  September  1993. 

22 MR.  NUSSBAUM:    If  you  know. 
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1  THE  WITNESS:    I  don't  know.    You're  telling 

2  me  that  I  met  with  Gerth  on  the  20th? 

3  MR.  KRAVITZ:    Your  notes  indicate  that. 

4  THE  WITNESS:   Okay. 

5  MR.  KRAVITZ:    Just  so  the  record  is  clear, 

6  I  think,  Mr.  Lindsey,  you  said  you  don't  know  when 

7  you  had  this  phone  conversation  with  Gerth  and 

8  Engelberg,  but  you  think  it  was  within  a  few  days 

9  before  you  actually  met  with  them  on  September  20? 

10  THE  WITNESS:   That's  correct.   Let  me  take 

1 1  a  break. 

12  (Recess.) 

13  BY  MR.  GIUFFRA: 

14  Q      Mr.  Lindsey,  at  the  middle  of  this  page, 

15  12372,  it  refers  to  a  tunnel  at  the  capitol.   What 

16  does  that  indicate  to  you? 

17  A      Well,  I  can  tell  you  what  Jeff  Gerth  told 

18  me  David  Hale  told  him. 

19  Q      What  did  Jeff  Gerth  tell  you  that  David 

20  Hale  told  him? 

21  A      Which  was  that  at  one  time  --  well,  you 

22  have  to  know  the  state  capitol,  but  it's  sort  of  like 


7969 

47 

1  the  U.S.  Capitol  in  that  there  are  steps  going  up  and 

2  underneath  there  there  is  a  short  tunnel  that's  not 

3  very  long  but  -  so  that  you  can  go  under  and  let 

4  somebody  out,  similar  to  the  way  the  U.S.  Capitol  is, 

5  and  that  he,  Jeff  Gerth  told  me  David  Hale  told  him 

6  that  he  saw  Clinton  coming  out  of  or  going  into  the 

7  tunnel  one  time  and  the  President  —  governor  asked 

8  about  are  you  going  to  be  able  to  help  my  friend, 

9  Jim,  something  to  that  effect. 

10  Q      And  the  political  event,  what  does  that 

1 1  refer  to? 

12  A      I  don't  think  it  refers  to  anything  because 

13  that's  different  than  the  version  that  he  told  me  in 

14  our  meeting,  so,  you  know,  again  I  ~  there  was  not  a 

15  political  event  in  the  meeting. 

16  Q      In  the  meeting,  what  did  he  refer  to? 

17  A      I  think  the  second  one  was  the  145th  Street 

18  trailer.   This  is  where  Clinton  jogged  down  in  his 

19  jogging  clothes  to  145th  Street. 

20  Q      And  this  is  also  the  story  ~  this  is  also 

21  the  claim  that  there  was  a  leather  chair  in  the  145th 

22  Street  trailer  ~ 
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1  A      No,  that's  a  different  —  that  was  when  the 

2  President  asked  ~  or  the  governor  asked  to  give  the 

3  business  to  the  Rose  Law  Firm. 

4  Q      Then  it  says  "mall  somewhat  exculpatory." 

5  Do  you  know  what  that  refers  to? 

6  A      Well,  I  can  tell  you  again  in  the  longer 

7  meeting,  he  said  that  they  met  in  the  mall,  the 

8  President,  then  governor  made  some  reference  to  do 

9  you  know  what  Susan  McDougal  did,  and  David  Hale 

10  supposedly  said  what  are  you  talking  about,  and  Bill 

1 1  Clinton  said  you  ought  to  ask  Jim.   Again  — 

12  MR.  NUSSBAUM:    This  is  Gerth  reporting  what 

13  Hale  reported  on  what  Clinton  was  alleged  to  have 

14  said? 

15  THE  WITNESS:   You  have  11  or  12  pages  of 

16  notes  that  reflect  what  1  actually  remember  him 

17  saying. 

18  BY  MR.  GIUFFRA: 

19  Q      This  is  what  use  Susan  McDougal  made  of  the 

20  money,  the  $300,000? 

21  A      I  think  that's  what  that  was  reference  to, 

22  yes. 
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1  MR.  KRAVITZ:    Can  I  interject?  Are  you  now 

2  testifying  about  what  Mr.  Gerth  told  you  on  September 

3  20  in  person  or  about  what  Mr.  Gerth  told  you  in  this 

4  telephone  conversation? 

5  THE  WITNESS:   No,  no,  no,  again  -- 

6  MR.  KRAVITZ:    I  think  this  is  all  in 

7  reference  to  this  one  page  of  notes,  which  is  S 

8  12372,  but  that  may  not  be  what  you're  testifying 

9  about. 

10  THE  WITNESS:   No,  that's  right.    Bob  asked 

1 1  me  what  I  knew  or  what  I  thought  that  referred  to, 

1 2  and  in  order  to  respond  to  that,  I  have  to  refer  to 

13  the  September  20  meeting  because  that's  when  my  notes 

14  reflect  I  learned  much  more.   Again,  I  don't  remember 

15  anything  about  either  the  September  20  meeting  or 

16  this  telephone  call  other  than  what's  reflected  in 

17  the  notes,  so  I  thought  I  was  simply  just  repeating 

18  back  to  him  what  my  notes  reflect  from  the  September 

19  20  meeting. 

20  BY  MR.  GIUFFRA: 

21  Q      During  1993-1994  did  you  have  any 

22  discussions  with  anyone  about  the  $2000  a  month 
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1  retainer  between  the  Rose  Law  Firm  and  Madison? 

2  A      Yes. 

3  Q      Who  do  you  recall  discussing  that  retainer 

4  with? 

5  A      I  don't  remember. 

6  Q      Did  you  ever  ask  Mrs.  Clinton  about  that 

7  retainer? 

8  A      I  don't  think  specifically. 

9  Q      Generally? 

10  A      Well,  no,  I  don't  remember  asking 

1 1  Mrs.  Clinton.    At  some  point  I  learned  ~  "retainer" 

12  is  not  actually  the  right  word  because  it  wasn't  a 

13  retainer,  it  was  an  advance  against  billings,  and  I 

14  learned  that  they  had  returned  at  the  end  of  the 

1 5  period  the  amount  of  money  in  excess  as  to  what  they 

16  had  actually  billed. 

17  Now  again,  I  don't  --  I  can't  tell  you 

18  today  who  I  learned  all  of  that  from,  but  in  the 

19  course  of  all  of  this,  I  learned  that,  you  know, 

20  there  was  a  period  of  time  where  they  received  a 

21  $2000  a  month  advance  against  billings  and  when  they 

22  ended  their  representation,  they  returned  the  excess. 
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1  Q      For  the  entire  amount  that  had  been  paid? 

2  A      My  understanding  was  the  excess  of  the 

3  entire  amount  over  their  billings. 

4  Q      Did  you  ever  discuss  with  Mrs.  Clinton  how 

5  the  Rose  Law  Firm  was  retained  by  Madison? 

6  A      No. 

7  Q      Did  you  ever  discuss  with  President  Clinton 

8  whether  he  had  asked  McDougal  to  retain  the  Rose  Law 

9  Firm? 

10  A      I  have  some  vague  memory  that  I  asked  him 

1 1  one  time  about  the  jogging  over  and  the  leather  chair 

12  story,  and  he  said  that  it  didn't  occur. 

13  Q      So  he  told  you  -- 

14  A      I  think  that's  right. 

15  Q      So  he  told  you  he  had  nothing  to  do  with 

16  Madison  retaining  Rose? 

17  A      I  don't  know  1  can  say  --  1  think  I  asked 

18  him  will  he  --  I  think  it  was  a  joking  reference  to 

19  his  -  that  McDougal  was  making  a  big  deal  about 

20  sitting  in  his  new  leather  chair  and  having  been 

21  jogging  and  being  sweaty. 

22 Q      When  did  you  first  learn  that  a  subpoena 


1  had  been  authorized  with  regard  to  certain  premises 

2  of  Mr.  Hale? 

3  A      1  think  from  Jeff  Gerth. 

4  Q      Next  document,  12373,  12374. 

5  A      Okay. 

6  Q      If  you  could  just  read  across  the  top  on 

7  that. 

8  A      "Mike  Isakof,  Chuck  Babcock,  S.  Schmidt. 

9  Q      Washington  Post  reporters? 

10  A      Yes.    "1991  tax  return.   McDougal-meeting 

1 1  with  Hale  did  not  occur.   Funds  used  to  purchase  IP 

12  property.    What  did  we  base  the  reconstruction  on?" 

13  Q      Let  me  ask  a  question.    The  reference  to 

14  "McDougal,"  dash,  is  that  McDougal  told  you  or  you 

15  advised  him? 

16  A      No,  this  is  a  conversation  I  had  with 

17  them.   This  was  the  meeting  that's  reflected  I 

18  believe  in  the  two-page  typed  memo  that  you  showed  me 

19  dated  October  11  or  12. 

20  Q      October  9. 

21  A      Well,  the  meeting  was  October  9  and  the 

22  date  on  the  memo  I  think  is  the  12th. 
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1  Q      That's  correct. 

2  A      Okay.    I  think  they  --  I  think  I  told  them 

3  that  the  meeting  with  Hale  did  not  occur.   Again  I 

4  don't  think  ~  I  think  this  was  not  that  I  talked  to 

5  McDougal  but  that  I  was  simply  answering  their 

6  questions.    I  may  have  written  down  McDougal  because 

7  they  were  telling  me  that  ~ 

8  Q      That  was  based  on  your  conversation  with 

9  the  President? 

1 0  A      Right.    And  I  guess  "funds  used  to  purchase 

1 1  IP  property"  was  a  short  way  of  maybe  my  answer  to 

12  their  question  that  the  Clintons  did  not  know  that 

1 3  funds  ~  that  money  was  used  to  purchase  land  in  the 

14  name  of  Whitewater. 

15  "What  did  we  base  the  reconstruction  on" 

16  and  then  it  says  "records  that  HRC  had.   Had  some 

17  corporate  records,  ledgers,  some  work  papers,  some 

18  escrow  contracts."  That's  the  Lyons  report. 

19  Q      The  next  entry? 

20  A      "Other  than  loans,"  then  there's 

21  "$30,000."   Then  there's  something  and  it  says 

22  "fiscal  year  1981." 
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1  Q      Do  you  know  what  that  refers  to? 

2  A      No.    Then  there's  "$22,860  something," 

3  maybe  $8,800.    "Madison  Bank  $30,000.    Security  Bank 

4  of  Paragould,"  I  can't  read  what's  written  across. 

5  Q      Do  you  know  what  that  reference  refers  to? 

6  A      No.   All  of  this  ~  again,  The  Washington 

7  Post  never  was  comfortable  with  the  Lyons  report  and 

8  the  conclusions  of  the  Lyons  report  or  the  analysis 

9  of  the  Lyons  report,  and  all  of  this  was  some  way  of 

10  their,  I  think,  trying  to  tell  me  why  the  Lyons 

1 1  report  was  not  an  accurate  reflection  or  they  didn't 

12  understand  the  Lyons  report  to  be  an  accurate 

13  reflection,  and  these  were  just,  you  know,  again  my 

14  writing  down  snippets  of  their  basically  making  an 

15  argument  that  they  should  be  entitled  to  see  all  of 

16  the  documents  that  made  up  the  Lyons  report  so  that 

17  they  could  do  their  own  analysis  of  it. 

18  So  again,  this  was  their  way  of  trying  to 

19  convince  me,  1  think,  that  the  Lyons  report  didn't 

20  hold  together  and  that  therefore  we  should  make  a 

21  more  complete  disclosure. 

22  Then  the  last  one  is  "income  tax  benefits, 
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Madison  Marketing."  Again  I  don't  know  what  that 

2  refers  to. 

3  Q      The  next  page? 

4  A      "1989,  '90,  '91  tax  returns,  18,000  land 

5  sales,  Exhibit  A,  page  2."   Again,  I  think  they  were 

6  comparing  the  tax  returns  to  the  --  I  think  Exhibit 

7  A,  page  2  of  the  Lyons  report  and  it  was  just  part  of 

8  their  argument  why  they  didn't  jibe. 

9  Q      Do  you  have  any  understanding  as  to  whether 

10  Hale's  allegations  against  Clinton,  if  true,  would 

1 1  constitute  a  crime? 

12  MR.  NUSSBAUM:    Objection.   Why  would  --  how 

13  is  that  a  fact-gathering  exercise  for  you  to  ask  him 

14  now  for  his  legal  analysis? 

15  MR.  GIUFFRA:    Well,  if  someone  had  advised 

16  him  that  it  was  a  crime,  then  actions  that  were  taken 

17  from  the  point  he  was  advised  that  it  might 

1 8  constitute  a  crime  would  reflect  that.    If  he  was 

19  advised  by  someone  that  it  was  not  a  crime,  then  his 

20  actions  might  be  colored  by  that. 

21  MR.  NUSSBAUM:    Do  you  have  any 

22  understanding? 
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1  MR.  KRAVITZ:    Your  question  isn't 

2  pinpointed  in  time.   Your  question  is  now.    He  hasn't 

3  taken  any  actions  after  now. 

4  BY  MR.  GIUFFRA: 

5  Q      During  1993-1994,  did  you  have  any 

6  understanding  as  to  whether  Hale's  allegations 

7  against  Governor  Clinton,  if  true,  would  constitute  a 

8  crime? 

9  MR.  NUSSBAUM:    Any  specific  allegation? 

10  BY  MR.  GIUFFRA: 

1 1  Q      The  allegation  with  regard  to  ~  strike 

12  that.    I'll  restate  the  question. 

13  During  1993-1994,  did  you  have  any 

14  understanding  as  to  whether  Hale's  allegation  that 

15  then  Governor  Clinton  had  pressured  Hale  to  make  a 

16  loan  to  Susan  McDougal,  if  true,  would  constitute  a 

17  crime? 

18  A      I  don't  know  how  to  answer  that. 

19  MR.  NUSSBAUM:    Do  you  remember  whether  in 

20  1993-1994  you  had  any  -  we're  talking  ~  we're  not 

21  talking  about  what  if  anything  do  you  think  now  or 

22  believe  now  or  know  now,  but  what  if  anything  you 
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1  thought  then.   If  you  know.    If  you  can't  separate 

2  what  you  know  now  from  what  you  knew  then,  tell  him 

3  that. 

4  THE  WITNESS:    I  think  my  initial  reaction 

5  was  encouraging  someone  to  make  a  loan  would  not 

6  constitute  a  crime.   That  was  sort  of  my  initial 

7  reaction.  Now,  I  can  reflect  on  it  and  perhaps 

8  depending  upon  what  you  knew  and  what  the  fiinds  were 

9  used  for,  I  don't  know  enough  about  the  SBA  law  to 

10  know  whether  or  not  ~  you  know,  I'm  not  today  sure 

1 1  whether  or  not  ~  what  the  criteria  were  for  making 

12  the  loans  with  Small  Business  Investment  Corporation 

13  and  whether  Susan  McDougal  would  or  would  not  have 

14  qualified,  and  I  don't  know  whether  it's  a  crime 

15  today  to  make  a  loan  to  someone  who  doesn't  qualify. 

16  So  the  answer  to  all  of  that  is  I'm  not 

17  sure  that  the  Susan  McDougal  loan  is  illegal,  and  I'm 

1 8  not  sure  ~  I  would  think  even  less  that  suggesting 

19  or  encouraging  someone  to  make  a  loan  would  be  less 

20  of  a  crime  or  not  a  crime. 

21  BY  MR.  GIUFFRA: 

22 Q      Did  you  conduct  any  research  in  1993  to 
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1  ascertain  whether  Hale's  allegation  that  Clinton  had 

2  pressured  him  to  make  a  loan  to  Susan  McDougal  might 

3  constitute  a  crime? 

4  A      No. 

5  MR.  NUSSBAUM:    The  allegation  or  if  true? 

6  BY  MR.  GIUFFRA: 

7  Q      If  true. 

8  A      No. 

9  Q      Are  you  aware  as  to  whether  anybody  at  the 

10  White  House  did  any  research  into  that  question  ~ 

11  A      No. 

12  Q      --  during  1993? 

13  A      No. 

14  Q      Do  you  recall  any  discussions  you  might 

15  have  had  with  anyone  at  the  White  House  during  1993 

16  about  whether  Hale's  allegations  against  Clinton  if 

17  true  would  constitute  a  crime? 

18  A      No. 

19  Q      Never  discussed  it  with  Bemie  Nussbaum, 

20  for  example? 

21  A      Don't  recall  it. 

22  Q      Neil  Eggleston? 
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1  A      No. 

2  Q      Cliff  Sloan? 

3  A      Don't  recall. 

4  Q      No  understanding  as  to  whether  anyone  at 

5  the  counsel's  office  might  have  done  research  into 

6  that  question? 

7  A      No. 

8  Q      Let  me  show  you  another  document  bearing 

9  Bates  number  12375. 

10  MR.  KRAVITZ:    I  think  there's  two  more 

1 1  pages  that  go  with  that. 

12  THE  WITNESS:    There  are. 

13  BY  MR.  GIUFFRA: 

14  Q      76  and  77? 

15  A      Yeah,  I  believe  those  are  the  two  pages 

16  that  are  behind  this  one. 

17  Q      Is  this  a  fax  that  you  received  from  Tyson 

18  Foods? 

19  A      Yes. 

20  Q      And  it  was  from  Archie  Schaffer? 

21  A      Yes. 

22  Q      Beverly  Bassett  Schaffer' s  husband? 
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1  A      Yes. 

2  Q      He's  a  friend  of  yours? 

3  A      Yes. 

4  Q      And  she's  a  friend  of  yours? 

5  A      Yes. 

6  Q      The  handwriting  on  the  lower  right-hand 

7  side  of  the  page  bearing  12375,  is  that  your 

8  handwriting? 

9  A      Yes. 

10  Q      If  you  could  just  read  across. 

1 1  A      "HRC,  counsel  to  the  Clintons,  libel  suit, 

12  absolutely  true.   Letter,  not  sure.   Will  check." 

13  Q      What  does  that  refer  to? 

14  A      Jeff  Gerth  called  me  at  some  point  and 

15  indicated  that  he  had  spoken  with  McDougal,  so  this 

16  is  Jeff  Gerth  saying  that  he  had  spoken  with  McDougal 

17  and  that  McDougal  believed  or  felt  or  thought  that 

18  Jim  Blair  had  pressured  him  at  some  point  after  the 

19  initial  Gerth  story. 

20  Q      This  was  in  1992? 

21  A      The  initial  Gerth  story  was  in  1992.    And 

22  that  Blair  had  written  McDougal 's  lawyer  a  letter.   I 
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1  think  that's  all  I  knew.    I  think  you  may  have  a  note 

2  that  reflects  that  conversation. 

3  Q      Have  you  seen  that  letter  that  Mr.  Blair 

4  wrote  to  Mr.  Heuer? 

5  A      Yes,  it's  ~  no.    Oh,  yeah,  I've  seen  it  at 

6  some  point. 

7  Q      Did  you  participate  in  the  preparation  of 

8  that  letter? 

9  A      No.    And  so  I  think  I  called  Jim  Blair,  who 

10  I  believe  was  in  London  on  business,  and  asked  him 

1 1  about  this.   And  these,  I  believe,  reflect  what  he 

12  told  me. 

13  Q      And  this  is  what  Blair  told  you  that  the 

14  reporters  had  said  to  Blair? 

15  A      I  don't  know  --  no,  again,  I  don't  know.    I 

16  believe  this  is  what  ~  in  talking  about  what  Jeff 

1 7  Gerth  had  said,  this  is  what  I  wrote  down  that  Jim 

18  Blair  said  to  me. 

19  Q      Why  don't  you  read  the  next  entry. 

20  A      "Letter  not  sure.   Will  check.   Explain  to 

21  Sam  a  trial  acquittal.   Explain  to  Sam  ~  trial 

22  acquittal.   Why  would  he  by  talking  to  the  press  get 
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1  himself  reindicted.  Not  in  his  interest." 

2  MR.  NUSSBAUM:    The  dash  by  the  way  is  not 

3  Sam  dash.    Sam,  and  a  dash. 

4  THE  WITNESS:   That's  right. 

5  BY  MR.  GIUFFRA: 

6  Q      The  notation  "explain  to  Sam,"  that's  Sam 

7  Hueur;  correct? 

8  A      Right. 

9  Q      And  this  is  an  instruction  that  you  were 

10  giving  to  Mr.  Blair? 

11  A      No? 

12  A      No,  1  would  think  that  Jim  Blair  was 

13  telling  me  that  at  some  point  after  the  initial  story 

14  ran  that  he  had  a  conversation  with  Sam  Hueur  in 

15  which  he  explained  to  Hueur  that  McDougal  had  gone 

16  through  a  trial  and  acquittal  and  why  would  McDougal 

17  by  talking  to  the  press  want  to  reopen  this  whole 

18  issue. 

19  Q      And  that  Blair  told  Hueur  it  was  not  in 

20  McDougal's  interest  to  talk  to  the  press? 

21  A      Again  that's  what  —  whatever  the  note  says 

22  is  what  1  remember,  I  mean  what  I  know.    1  don't 
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1  remember  it  at  all.   But  again,  I  think  most  of  that 

2  is  reflected  in  the  letter  which  I  assume  you  have 

3  that  I  have  seen,  but  I  don't  - 

4  Q      This  was  a  letter  written  in  1992? 

5  A      That's  correct. 

6  Q      Do  you  know  whether  --  okay.   This  is  just 

7  a  recounting  of  what  occurred  in  1992? 

8  A      Right.    That  is  after  Jeff  Gerth  raised 

9  these  questions  both  with  Blair  and  with  me.    I  tried 

10  to  get  hold  of  Blair  to  find  out  what  it  was  all 

1 1  about.   Blair  had  Archie  Schaffer  fax  me  a  copy  -- 

12  again,  he  was  not  in  Fayetteville,  so  he  had  Archie 

13  Schaffer  fax  me  a  copy  of  the  letter  he  got  from 

14  Blair. 

15  Q      From  Gerth? 

16  A      From  Gerth,  excuse  me,  gotten  from  Gerth 

17  and  Steve  Engelberg,  and  then,  you  know,  told  me  what 

18  basically  had  happened. 

19  Q      Were  these  same  questions  that  are  set 

20  forth  in  this  letter  dated  January  7,  1994  put  to 

21  you? 

22 MR.  KRAVITZ:    You're  referring  to  S  12376 

64 

1  and  77? 

2  MR.  GIUFFRA:    Correct. 

3  THE  WITNESS:   There  is  a  note  dated  BL  443 1 

4  that's  produced  to  you  all.   Do  you  see  that?   I'm 

5  sorry,  you  may  not  have  it  as  that  Bates  number. 

6  MR.  KRAVITZ:    What  number  did  you  say? 

7  THE  WITNESS:    I  read  the  Independent 

8  Counsel  number. 

9  BY  MR.  GIUFFRA: 

10  Q      Maybe  we  should  just  ask  a  question.   Is 

1 1  this  a  document  that's  in  Mr.  Lindsey's  personal 

12  custody  and  control? 

13  MR.  NUSSBAUM:    This  is  a  document  that  was 

14  given  to  the  White  House  to  decide  whether  or  not  to 

15  produce,  but  I  don't  know  exactly  what  they  produced 

16  to  you. 

17  MR.  KRAVITZ:    Their  cover  letter  of 

18  November  1 1  does  indicate  that  one  document  was 

19  withheld  on  privilege  grounds  and  it's  indicated  in  a 

20  privileged  log.    I  suppose  that  could  be  it. 

21  THE  WITNESS:   This  doesn't  look  like  it 

22  would  be  a  privileged  document. 
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1  MR.  KRAVITZ:    We  do  have  documents  that 

2  have  pieces  of  paper  that  look  like  that.    If  we  find 

3  some  of  them,  we  can  see  if  they  match. 

4  BY  MR.  GIUFFRA: 

5  Q      My  concern  is  that,  for  example,  yesterday 

6  we  identified  the  document  at  the  Independent  Counsel 

7  that  we  had  not  received  that  was  responsive  and  that 

8  there  may  be  other  documents  that  we  haven't  received 

9  that  maybe  - 

10  A      No,  the  counsel's  office  had  this  and  sent 

1 1  it  back  to  us. 

12  Q      So  this  was  a  document  that  was  a  White 

1 3  House  record  that  you  got  a  copy  of? 

14  A      Just  recently. 

15  MR.  NUSSBAUM:    This  was  given  to  them  to 

16  determine  whether  to  assert  a  privilege.   I  assume 

17  they  produced  it  to  you.    I  don't  know  whether  they 
.18  produced  it  to  you.    You  seem  to  be  saying  you  don't 

19  have  it.    If  that's  the  case,  I  think  you  need  to 

20  take  it  up  with  them.    I  don't  know  what  their 

21  thinking  would  be.    1  don't  see  anything  on  it  that 

22  would  differentiate  it  from  things  that  they  have 
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1  produced,  but  ~ 

2  MR.  KRAVITZ:    Do  you  know  when  you  produced 

3  it,  when  you  gave  it  to  the  White  House  counsel's 

4  office? 

5  THE  WITNESS:   No. 

6  MR.  KRAVITZ:    Was  it  along  with  some  of  -- 

7  MR.  NUSSBAUM:    Off  the  record  for  a  minute. 

8  MR.  GIUFFRA:    Yes. 

9  (Discussion  off  the  record.) 

10  BY  MR.  GIUFFRA: 

1 1  Q      We  now  have  this  document  which  bears  Bates 

12  numbers  4431,  4433.    I  wonder,  is  there  a  page  4432? 

13  MR.  NUSSBAUM:    Don't  know. 

14  BY  MR.  GIUFFRA: 

15  Q      Maybe  we  just  check  ~  we  ought  to  just 

16  check  to  see  whether  there  is. 

17  Mr.  Lindsey,  you  were  about  to  refer  to 

18  this  document? 

19  A      This  reflects  a  telephone  call  from  Jeff 

20  Gerth  to  me  where  he  tells  me  that  "Steve  Engelberg 

21  was  writing.   Jim  Blair.   McDougal  understood  in 

22  March  1992  fi-om  conversation  with  Jim  Blair,  Blair 
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1  represented  the  Clintons.    March  1 6,  1 992  letter  from 

2  Blair  to  McDougal  (Hueur).    1,  statute  of  limitations 

3  not  having  run.   2,  release  of  WDC  records  without 

4  consulting  Clintons." 

5  And  then  next  page,  4433,  says  "Jeff  Gerth, 

6  continued.   Talked  with  BC  but  mostly  dealt  with 

7  Blair.   Lyons  report,  McDougal  never  consulted  or 

8  talked  to  with  respect  to  Lyons  report.   Lion's," 

9  spelled  differently,  l-i-o-n-'-s,  "share.   Susan 

10  Thomases,  balance  sheet  1982.    Capital  gains 

11  exclude." 

12  Q      Do  you  know  what  those  last  two  references 

13  refer  to? 

14  A      No. 

15  Q      The  Susan  Thomases  reference? 

16  A      No. 

17  Q      The  capital  gains  reference? 

18  A      No. 

19  Q      Was  it  your  understanding  that  during  the 

20  campaign  Mr.  Blair  had  spoken  to  McDougal? 

21  A      I  don't  believe  it  was  my  understanding 

22  until  after  this  conversation. 
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1  Q      Have  you  ever  spoken  with  Mr.  Blair  about 

2  the  fact  --  whether  he  spoke  to  Mr.  McDougal  during 

3  the  campaign? 

4  A      No. 

5  Q      What  did  Mr.  Blair  indicate  to  you? 

6  A      Go  back  to  the  last  document,  which  I  think 

7  represents  my  conversation  with  Jim  Blair. 

8  MR.  NUSSBAUM:    Let  him  hand  it  to  you. 

9  THE  WITNESS:    He  said  that  he -- well, 

10  again  "HRC  counsel  to  the  Clintons,  libel  suit, 

1 1  absolutely  true.   Letter,  not  sure,  will  check, 

12  explain  to  Sam,  trial,  acquittal,  why  would  he  by 

13  talking  to  the  press  get  himself  reindicted.  Not  in 

14  his  interest." 

15  BY  MR.  GIUFFRA: 

16  Q      Did  you  have  any  understanding  from 

17  Mr.  Blair  whether  he  spoke  to  McDougal  directly? 

18  A      No. 

19  Q      Did  you  ever  ask  him  whether  he  spoke  to 

20  Mr.  McDougal  directly? 

21  A      I  don't  know.    I  don't  recall. 

22  Q      Did  you  ever  discuss  with  Mr.  Blair  the 
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1  payment  of  Mr.  McDougal's  legal  fees? 

2  A      No. 

3  Q      Do  you  have  any  understanding  as  to  how 

4  Mr.  McDougal's  legal  fees  were  being  paid? 

5  A      I  have  some  understanding,  I  thought  from 

6  the  press  or  from  Sam  Hueur  withdrawing,  that  he 

7  wasn't  being  paid.    I  also  know  that  they  formed  a 

8  legal  defense  fund  that  Mrs.  Riley  ~  again,  all  of 

9  this  was  in  the  press  ~  was  head  of,  I  believe,  but 

10  I  don't  know  whether  it  raised  any  money  either. 

11  Q      Do  you  know  when  that  legal  defense  fund 

12  was  set  up? 

13  A      1995,  maybe.   You  could  read  the  Democrat 

14  Gazette.  Do  you  all  take  that? 

15  MR.  GIUFFRA:    Off  the  record. 

16  (Discussion  off  the  record.) 

17  BY  MR.  GIUFFRA: 

18  Q      Next  one,  12378.    Is  that  your  handwriting? 

19  A      Yes. 

20  Q      And  do  you  have  any  recollection  of 

21  draflting  or  preparing  this  note? 

22  A      No. 
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1  Q      Why  don't  you  just  ~  let  me  just  look  at 

2  it.    Do  you  have  any  recollection  as  to  what  this 

3  note  refers  to? 

4  A      I  think  it  refers  to  the  same  subject  as 

5  the  questions  from  Jeff  Gerth  and  Steve  Engelberg. 

6  Q      Meaning  whether  there  was  a  meeting  between 

7  Blair  and  McDougal? 

8  A      Can  I  see  it?   Whether  there  was  a  meeting 

9  or  letter.   1  don't  know  whether  ~ 

10  Q      Why  don't  you  read  that  note  into  the 

1 1  record. 

12  A      "Conversation/meeting  with  Jim  Blair  and 

13  Jim  McDougal.   Blair  discussed  McDougal  suing  The 

14  New  York  Times  for  liable.    R.D.  Randolph.    BC, 

15  Blair,  discussion  with  Jim  McDougal.    RD  had  a 

16  conversation  with  BC  as  well  as  Blair.    Expressed 

17  misgivings  that  Clinton  et  al.  had  with  McDougal 

18  having  talked.   Blair  one  of  Clinton's  henchmen.   How 

19  are  you  going  to  get  this  done?   Straighten  this  up," 

20  perhaps.   I'm  having  some  trouble.    "You  ain't  got  a 

21  need  to  know,  and  I  ain't  going  to  talk  about  it." 

22  MR.  NUSSBAUM:    How  Arkansas. 


7981 

71 

1  THE  WITNESS:   Let  me  see  the  letter, 

2  please,  from  Gerth  to  ~ 

3  MR.  NUSSBAUM:    He'll  show  it  to  you.    What 

4  do  you  want  to  see? 

5  (Witness  reviewed  the  document.) 

6  BY  MR.  GIUFFRA: 

7  Q      Mr.  Lindsey,  on  the  record  I  would  like  to 

8  make  a  request,  if  you  could  just  check  with  the 

9  White  House  to  see  whether  there  are  any  other 

10  responsive  documents  that  perhaps  we  haven't 

1 1  received. 

12  MR.  NUSSBAUM:    Well,  wait  a  minute.   We've 

13  produced  everything  responsive  that  we  have.   We 

14  provided  things  to  the  White  - 

15  MR.  GIUFFRA:    There  was  the  document 

16  yesterday  at  the  Independent  Counsel  we  hadn't  gotten 

1 7  a  copy  of. 

18  MR.  NUSSBAUM:    And  it  is  quite  possible, 

19  although  I'm  never  going  to  know,  that  there  may  be 

20  another  document  somewhere  in  the  United  States  that 

21  if  we  only  found,  we  would  have  produced.   We  have 

22  produced  every  document  we're  aware  of  that  is 
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2  We  have  provided  to  the  White  House 

3  counsel's  office  certain  documents  that  they  wanted 

4  to  deal  with  on  privilege  issues  and  they  have  made 

5  an  independent  production  to  you.    It's  not  our  job 

6  to  see  to  it  that  the  White  House  counsel's  does  what 

7  it  does.   You  haven't  been  shy  about  dealing  with 

8  them,  and  I  think  you  should  deal  with  them 

9  directly. 

10  MR.  GIUFFRA:    I  just  want  to  restate,  if 

1 1  you  have  documents  --  if  Mr.  Lindsey  has  documents  in 

12  his  possession,  custody  or  control  that  are 

13  responsive  -- 

14  MR.  NUSSBAUM:    We  don't. 

15  MR.  GIUFFRA:    Just  to  check  to  see  that  he 

16  has  turned  them  over. 

17  MR.  NUSSBAUM:    We  don't.    We  take  our 

18  responsibilities  to  comply  seriously  and  have  done 

19  our  level  best  to  comply.   We  don't,  are  not  aware  of 

20  any  other  documents. 

21  MR.  NUSSBAUM:    What  is  the  pending 

22  question? 
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1  MR.  KRAVITZ:    I  don't  think  there  is  one. 

2  BY  MR.  GIUFFRA: 

3  Q      Mr.  Lindsey,  do  you  believe  that  the 

4  document  that  your  counsel  provided  us,  4431,  4433, 

5  that  perhaps  this  handwritten  note,  44  ~  that  bears 

6  the  Bates  number  12378  is  the  back  of  4431? 

7  A      I  was  trying  to  figure  that  out. 

8  Q      Is  that  possible? 

9  A      Well,  the  pen  looks  slightly  different  but 

10  it  is  possible. 

11  Q      So  you're  not  sure.   The  information  that's 

12  recounted  on  12378,  is  that  based  on  a  conversation 

13  you  had  with  Blair? 

14  A      Again  - 

15  MR.  NUSSBAUM:    Which  one  is  12378? 

16  THE  WITNESS:    If  it's  the  back  of  the  other 

17  one,  then  it's  a  conversation  I  had  with  Jeff  Gerth. 

18  I  can't  tell  who  that  is  a  conversation  with.    It 

19  sounds  more  like  the  Jeff  Gerth  questions  than  it 

20  does  —  because  there's  a  reference  in  the  Jeff  Gerth 

21  letter  to  Blair. 

22 "During  the  campaign,  R.D.  Randolph,  a 
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1  Little  Rock  associate  of  Mr.  McDougal,  went  to  see 

2  him  to  express  misgivings,  Mr.  Clinton's  misgivings, 

3  about  his  having  talked  to  a  reporter.   Mr.  Randolph 

4  had  said  that  you  were  one  of  the  people  he  reported 

5  to  in  connection  with  his  visit.    Mr.  Randolph  has 

6  also  said  he  took  care  of  the  McDougal  problem  in  his 

7  own  quiet  way." 

8  That  sounds  like  an  amplification  which  I 

9  would  expect  to  have  come  from  Gerth  of  what's  in  the 

10  Gerth  letter  to  Blair,  but  again  I  can't  tell  that 

1 1  and  I  don't  have  any  independent  recollection. 

12  Q      Do  you  know  R.D.  Randolph? 

13  A      Yes. 

14  Q      Who  is  R.D.  Randolph? 

15  A      R.D.  Randolph  is  a  Arkansas  businessman. 

16  Q      Do  you  know  what  the  nature  of  his  business 

17  is? 

18  A      Well,  I  know  he  is  ~  I  think  I  know  this, 

19  he  is  a  partner  or  associate  or  somehow  in  business 

20  with  Jim  Guy  Tucker  in  connection  with  Castle  Water  & 

21  Sewer.   I  knew  R.D.  when  he  worked  for  Bill  Fulbright 

22  in  the  late  '60s-early  '70s. 
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1  Q      Now,  do  you  know  whether  Mr.  Randolph  spoke 

2  with  Mr.  McDougal? 

3  A      No. 

4  Q      At  any  time  during  1992? 

5  A      No. 

6  Q      Did  you  ever  speak  to  Mr.  Randolph  during 

7  1993  about  whether  he  had  had  any  discussions 

8  relating  to  Mr.  McDougal  during  '92? 

9  A      No. 

10  Q      Do  you  know  what  this  reference  to  "RD  had 

1 1  a  conversation  with  BC  as  well  as  Blair,  expressed 

12  misgivings  that  Clinton  et  al."  --  you  can  -- 

13  A      "Expressed  misgivings  that  Clinton  et  al. 

14  had  with  McDougal  having  talked." 

15  Q      "Having  talked  --" 

16  A      Again,  between  that  note  and  this  letter 

17  are  the  only  thing  I  know  about  that. 

18  Q      So  you  have  no  personal  knowledge  of  any 

19  conversation  that  Randolph  and  Clinton  and  Blair 

20  might  have  had  about  McDougal  -- 

21  A      No. 

22 Q      -  at  any  time? 


1  A      I'm  not  sure  that  was  a  three-way 

2  conversation,  that  was  a  reference  to  a  three-way 

3  conversation,  but  no. 

4  Q      12379,  those  are  just  some  notes  you 

5  prepared? 

6  A      Yes. 

7  Q      Conversations  with  reporters,  appears  to 

8  be? 

9  A      At  least  one  is,  yes. 

10  Q      Which  one  would  be  the  reporter? 

1 1  A      This  one  (indicating). 

12  Q      ABC? 

13  A      Yes. 

14  Q      What's  the  reference  to  Steve  Smith? 

15  A      It  says  Steve  Smith  has  telephone  numbers, 

16  interviewed  Cecilia  Seay,  SB  A  Fayetteville, 

17  Arkansas."   Fayetteville  attorney? 

18  Q      Attorney. 

19  A      Attorney,  yes. 

20  Q      Who  is  Steve  Smith? 

21  A      Steve  Smith  is  a  professor  of  political 

22  science  at  the  University  of  Arkansas. 
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1  Q      And  he  was  formerly  ~  did  he  hold  a 

2  position  in  the  Clinton  gubernatorial  administration? 

3  A      First  term,  yes. 

4  Q      What  was  the  position  that  he  held? 

5  A      I  don't  know.    He  was  ~  I  don't  know. 

6  Executive  assistant  maybe. 

7  Q      These  numbers,  575-5954,  the  office  number 

8  and  575-0852,  the  home  number,  are  those  in  Arkansas 

9  as  far  as  you  know? 

10  A      I  don't  have  any  idea.   I  assume  they  are. 

11  Q      Do  you  recall  speaking  with  Mr.  Smith 

12  during  1993? 

13  A      I  don't  recall. 

14  Q      Do  you  recall  the  last  time  you  might  have 

15  spoken  to  Steve  Smith? 

16  A      Yes. 

17  Q      When  was  that? 

18  A      I  think  it  was  when  we  were  in  England,  I 

19  guess,  the  summer  of  '94. 

20  Q      What  do  you  recall  about  that  conversation 

21  with  Steve  Smith? 

22 A      Steve  Smith  was  in  England  teaching  a 
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1  summer  program  or  maybe  there  with  students  from  the 

2  University  of  Arkansas  for  a  summer  program,  and  when 

3  the  President  went  to  Oxford,  their  summer  program 

4  was  at  Oxford,  he  and  I  think  the  students  he  was 

5  with  came  to  the  event. 

6  Q      Have  you  ever  discussed  anything  having  to 

7  do  with  Madison,  Whitewater  or  David  Hale  with  Steve 

8  Smith? 

9  A      If  this  note  didn't  exist,  I  would  say  no, 

10  but  I  don't  recall  this,  so  I  don't  know  whether  this 

1 1  reflects  or  not,  but  I  don't  recall  speaking  to  Steve 

12  Smith.    I  don't  know  whether  someone  else  told  me 

13  this  information,  but  I  don't  remember  speaking  to 

14  Steve  Smith  about  it. 

15  Q      And  is  it  the  reference  to  SB  A  and  Cecilia 

16  Seay  that  leads  you  to  believe  that  you  might  have 

17  spoken  to  him  about  David  Hale? 

18  A      Well,  I  just  recently  read  that  Cecilia 

19  Seay  was  the  receiver  appointed  by  the  SBA  to  wind 

20  down  or  to  ~  I  don't  know  what  the  right  word  is,  I 

21  guess  take  over  Capital  Management.   Beyond  having 

22  read  that,  this  ~  1  would  not  have  known  who  Cecilia 
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1  say  was. 

2  Q      So  you  think  this  perhaps  indicates 

3  Mr.  Smith  had  been  interviewed  by  Ms.  Seay? 

4  MR.  NUSSBAUM:    He  said  he  just  -- 

5  objection,  objection.   I  mean,  he  says  he  doesn't 

6  recall  speaking  with  Mr.  Smith.    He  has  Mr.  Smith's 

7  name  on  a  card  with  two  phone  numbers  that  he  may 

8  have  gotten  from  someone  else,  may  have  never  spoken 

9  with  Mr.  Smith. 

10  I  would  caution  the  witness  not  to 

1 1  speculate  and  caution  the  questioner  not  to  invite 

12  him  to  speculate. 

13  If  you  remember  talking  to  him,  tell  him 

14  what  you  remember.   If  you  don't,  tell  him  that. 

15  BY  MR.  GIUFFRA: 

16  Q      Now,  the  card  to  the  right,  ABC  card,  the 

1 7  reference  to  Chris  Wade,  do  you  know  what  that  refers 

18  to? 

19  A      I  know  who  Chris  Wade  is. 

20  Q      Who  is  Chris  Wade? 

2 1  A      Chris  Wade  was  a  real  estate  person  who 

22  handled  some  of  the  Whitewater  sales. 
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1  Q      Do  you  have  any  understanding  as  to  whether 

2  anyone  at  the  White  House  spoke  to  Mr.  Smith  during 

3  '93  or  '94  about  anything  having  to  do  with  David 

4  Hale? 

5  A      I  don't  know. 

6  Q      When  you  spoke  to  Mr.  Smith  in  London  in,  I 

7  believe  you  said  it  was  '94? 

8  A      I  believe  so. 

9  Q      Summer  of  '94,  did  he  mention  David  Hale  to 

10  you? 

1 1  A      No,  not  that  I  recall.   I  don't  believe  so. 

12  Q      The  second  name  that's  indicated  on  the 

13  card,  right-hand  side  of  12379,  is  what? 

14  A      Key  ton  Tren,  it  looks  like.   Trit?   I 

15  don't  know.    I  can't  read  the  last  name. 

16  Q      And  then  "key  ton  Trent's  brother  lost 

17  $100,000"? 

18  A      Kern  Trent.    "Kern  Treat's  brother  lost 

19  $100,000."   I  don't  have  any  idea  what  that  refers 

20  to. 

21  Q      You  don't  know  what  that  means? 

22  A      No. 
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1  Q      Do  you  know  who  this  Mr.  Trent  is? 

2  A      No. 

3  Q      And  then  real  estate  appraiseer? 

4  A      Again,  I  can  speculate. 

5  Q      Let  me  show  you  another  document.   This 

6  bears  Bates  number  12386.    Do  you  know  what  this 

7  document  is? 

8  A      Part  of  this  document  is  my  handwriting, 

9  but  beyond  that,  I  don't  know  what  it  is. 

10  Q      Is  this  some  part  of  someone  else's 

1 1  handwriting? 

12  A      This  does  not  appear  to  be  my  handwriting 

13  (indicating). 

14  Q      That  would  be  the  diagram  in  the  middle  of 

15  the  page? 

16  A      Correct. 

17  Q      Do  you  know  whose  handwriting  that  might 

18  be? 

19  A      No. 

20  Q      Do  you  know  when  this  document  might  have 

2 1  been  prepared? 

22  A      No. 


1  Q      Do  you  know  the  circumstances  under  which 

2  this  document  might  have  been  prepared? 

3  A      No.    Well,  I  -- 

4  Q      Do  you  have  any  possible  understanding  as 

5  to  why  this  document  might  have  been  prepared? 

6  A      No,  but  I  have  a  possible  time  frame, 

7  because  it's  on  the  back,  I  believe,  of  some  ~  some 

8  of  this  (indicating). 

9  Q      You  mean  on  the  back  of  an  ABC  news 

10  document  dated  1-4-94? 

1 1  A      Right.    So  1  would  assume  it  did  not  occur 

12  before  then. 

13  Q      So  you  think  this  was  a  document  that  you 

14  prepared  after  reviewing  some  press  stories? 

15  A      No,  I  just  know  that  it  couldn't  have 

16  occurred  before  the  document  upon  which  it  appeared 

17  on  the  back  of  which  it  was  written. 

18  Q      The  document  appears  on  the  back  of  12384, 

19  12385,  and  then  - 

20  MR.  KRAVITZ:    It  can't  be  on  the  back  of 

2 1  more  than  one  piece  of  paper. 

22  BY  MR.  GIUFFRA: 
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Q      It's  on  the  back  of  12385.   Then  the  next 
document  is  12387,  so  it  appears  to  be  four  piece  of 
paper,  one  document. 
A      Yeah.  And  all - 

Q      Why  don't  you  take  a  look  at  the  entire 
document,  12384  to  12387,  and  see  if  maybe  that 
refreshes  your  recollection  as  to  what  is  reflected 
on  the  note. 

(Witness  reviewed  the  document.) 
A      No,  there's  nothing  in  there  that  seems  to 
relate  to  this  document. 

Q      And  you  don't  know  what  is  reflected  in  the 
diagrams  set  forth  on  12386? 
A      Do  1  know  what's  ~ 

Q      Do  you  have  any  understanding  as  to  what  is 
reflected  in  the  diagrams  contained  on  12386? 
MR.  NUSSBAUM:    What  they  mean? 
(Witness  reviewed  the  document.) 
THE  WITNESS:   Well,  I  can  tell  you  what 
each  says.   I  cannot  tell  you  the  context  in  which 
any  of  it  was  written. 

BY  MR.  GIUFFRA: 
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Q      Why  don't  you  tell  us  what  they  say. 
A      I  can't  read  the  top.    It's  "HRC,  EC."   I'm 
reading  -  if  you  turn  the  page  ~ 

MR.  NUSSBAUM:    You're  reading  down  the 
left-hand  side  of  the  page? 

THE  WITNESS:   Right,  yes.    "It  seems  HRC, 
BC.    M,"  and  underneath  it's  "security."  And  then 
there's  "MM"  in  a  box  and  then  a  line  down  to  "WDC" 
and  then  beneath  those  two  is  7000  with  a  plus  sign. 
And  then  "WDC  to  Security  Bank,  $7000.   $20,800  BC 
loan."   That's  down  the  left  side. 
Then  in  the  center  ~ 
Q      Do  you  know  what  that  transaction  refers 
to? 

MR.  NUSSBAUM:   He  said  it  was  a 
transaction? 

MR.  KRAVITZ:    Is  your  question  do  those 
figures  refer  to  a  transaction? 
BY  MR.  GIUFFRA: 
Q      Do  you  have  any  understanding  as  to  whether 
these  figures  refer  to  any  sort  of  transaction? 
A      I  know  what  the  allegation  is  that  I  think 
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1  these  figures  relate  to. 

2  Q      What  is  the  allegation  that  you  think  these 

3  figures  relate  to? 

4  A      There  was  an  allegation  that  some  of 

5  this  ~  that  some  of  Madison  Marketing,  which  I  think 

6  is  what  MM  stands  for,  either  Madison  Marketing  or 

7  Master  Marketing,  I  wish  I  knew  what  the  name  is, 

8  some  of  it  made  its  way  into  Whitewater  to  the 

9  benefit  of  the  Clintons. 

10  I  believe  there  are  documents  which  you 

1 1  showed  me  last  week  that  show  a  loan,  I  guess,  from 

12  Madison  Marketing  or  Master  Marketing  to  Whitewater 

13  and  then  a  check  on  a  Whitewater  account  --  I  don't 

14  remember  whether  it  was  at  the  Madison  Savings  &  Loan 

15  or  not  ~  to  the  Security  Bank  for  a  like  amount. 

16  And  the  allegation  was  ~  or  the  amount  of  money  in 

17  the  Whitewater  account  at  the  time  the  money  was 

18  transferred  in  was  not  sufficient  to  cover  the  check 

19  out  without  the  transfer  in,  and  so  the  suggestion  by 

20  that  was  that  in  fact  some  of  Madison  Marketing  money 

21  or  Master  Marketing  money  went  to  Whitewater  and 

22  benefited  the  Clintons. 
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1  The  Clintons  were  on  the  Security  Bank 

2  loan.   The  check  from  Whitewater  to  Security  Bank  was 

3  made  to  pay  down  that  loan,  and  the  check  from  Master 

4  or  Madison  Marketing  to  Whitewater  supposedly  was 

5  needed  in  order  for  there  to  be  a  sufficient  balance 

6  in  the  account  to  write  the  second  check. 

7  Q      Okay.   This  middle  diagram  is  not  one  that 

8  you  prepared? 

9  A      No. 

1 0  Q      And  the  diagram  on  the  far  left  of  the 

1 1  page  ~  far  right  of  the  page,  excuse  me. 

12  A      It  says  "S&L  insolvent.   FSLIC  state,  1984, 

13  1986."   I  can't  read  what's  out  beside  1986.    Then  it 

14  says  "audit.    1987.    Insolvency."   Then  there's  a 

15  line.    "Madison."   Down  here  it  says  1984.    I  believe 

16  that  word  is  "ftmdraiser.    1985,  S&L  fiinds.   No 

17  reports." 

18  Q      Do  you  know  what  these  refer  to? 

19  A      Again,  I  know  what  the  allegations  are. 

20  Q      What's  the  allegation  on  the  top  one? 

21  A      I  don't  know  if  there  is  an  allegation  on 

22  the  top  one.   There  was  an  allegation,  you  know, 
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about  when  the  S&L  became  insolvent  and  who  had 
responsibility  for  determining  that,  and  I  think  this 
reflects  that  both  FSLIC  and  the  state,  on  a  state 
chartered  S&L,  would  have  some  responsibility. 

Q      Up  until  '87? 

A      Well,  in  '87  I  think  FSLIC  put  it  into 
receivership,  but  basically  if  you  want  the  answer, 
the  state  could  not  ~  if  you  wanted  to  protect  the 
investors,  the  state  could  not  have  put  it  into 
insolvency  because  unlike  the  Federal  Savings  and 
Loan  Insurance  Corporation,  which  protects  investors 
funds,  if  the  state  had  put  it  into  insolvency,  those 
people's  funds  would  not  have  been  protected,  so  it 
would  require  FSLIC  to  do  it,  and  because  Congress 
did  not  appropriate  sufficient  funds,  FSLIC  was  not 
in  the  business  during  those  years,  even  when  S&Ls 
were  in  trouble,  of  closing  them  because  there  wasn't 
sufficient  fiinds  to  cover  the  amount  of  dollars 
outstanding. 

So  between  '86  and  '87  there  was  an  audit, 
I  believe,  a  new  audit  after  McDougal  was  removed 
that  actually  for  the  first  time  showed  Madison  to  be 


insolvent. 

Q      Do  you  know  who  performed  that  audit? 

A      I  don't  know.    Frost  &  Company?  I  don't 
know.   Never  mind.    I  don't  know.   And  that  was  the 
basis  for  I  believe  Beverly  Bassett  recommending  or 
urging  FSLIC  to  take  over  Madison. 

Now,  I  think  that's  what  that  reflects. 
This  (indicating),  obviously  there  was  an  issue  as  to 
whether  or  not  S&L  funds  ~ 

Q      Have  you  ever  discussed  ~  I'm  sorry,  go 
ahead. 

Have  you  ever  discussed  with  Ms.  Schaffer 
her  regulation  of  Madison  during  the  period  1984 
through  1987? 

A      I  think  I  have  read  most  things 
Ms.  Schaffer  has  written.   I  don't  know,  I  don't  know 
whether  I've  ever  had  a  conversation  with  her  about 
it,  but  I've  read  a  series  of  letters  she  wrote  to 
Mr.  Gerth.   I  have  reviewed  a  chronology  of  all  of 
the  documents  reflected  in  the  state  securities 
commission  file  that  reflect  all  of  this. 

Q      Who  would  have  prepared  that  chronology? 
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1  A      I  think  it  was  prepared  under  Beverly 

2  Bassett's  direction. 

3  Q      Did  you  ever  discuss  the  chronology  with 

4  Ms.  Schaffer? 

5  A      I  don't  ~  again,  I  don't  think  I've  ever 

6  had  a  conversation  with  Beverly  about  the  chronology 

7  or  the  regulation.    I've  had  a  conversation  with  her 

8  about  how  she  felt  like  she  was  misportrayed  in  press 

9  reports  relating  to  this  matter. 

10  Again,  '84-85,  no  reports,  issue  about  in 

11  the  1985  fundraiser  that  Jim  McDougal  held,  whether 

12  or  not  any  of  those  fiinds  were  S&L  ftinds.   And  at  the 

1 3  time  they  were  unable  to  find,  because  I  think  the 

14  state  only  keeps  records  for  a  certain  length  of 

1 5  time,  the  campaign  records,  the  campaign  reports  that 

16  reflected  the  contributions. 

17  Now,  again,  I  don't  remember  who  told  me 

18  this  stuff  or  where  it  came  from,  but  that's  what  I 

19  think  all  of  that  relates  to. 

20  Q      Have  you  ever  discussed  with  Ms.  Schaffer 

2 1  her  approval  of  a  preferred  stock  transaction  from 

22  Madison? 
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1  A      Again,  I  don't  believe  I've  ever  had  a 

2  conversation  about  her  underlying  regulation  of 

3  Madison.   I  think  the  only  conversations  I  ever  had 

4  with  her  reflected  her  frustration  about  how  she  was 

5  portrayed  in  all  of  this.   Now,  again,  I've  read  all 

6  the  documents  related  to  the  underlying  ~  these 

7  underlying  transactions. 

8  Q      Would  it  be  your  understanding  that  this 

9  chronology  would  have  been  prepared  by  the  securities 

10  department  of  Arkansas? 

11  A      I  think  it  was  prepared  ~  no,  I  believe  it 

12  was  prepared  ~  she  was  no  longer  securities 

13  commissioner.   1  believe  it  was  prepared  from 

14  documents  that  were  in  the  securities  department's 

15  files  but  that  it  was  prepared  under  her  direction. 

16  Q      Oh,  this  is  something  she  prepared  after 

17  she  had  left  her  position? 

18  A      Right.    And  after  all  of  this  came  up,  to 

19  show  her  ~  again,  she  believed  that  she  had  done 

20  everything  that  was  within  her  power  to  try  to  bring 

21  this  to  the  attention  of  the  proper  people  and  that 

22  any  suggestion  to  the  contrary  was  false. 
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1  Q      Let  me  show  you  a  document,  Bates  number 

2  12389.   Those  are  three  White  House  note  slips.    If 

3  you  could  just  read  from  left  to  right. 

4  A      Wooten  Epes,  and  then  there's  a  telephone 

5  number  I  cannot  read.   It  looks  like  501-376,  92 

6  something  something. 

7  Q      Who  is  Wooten  Epes? 

8  A      Wooten  Epes  probably  at  this  point  was  the 
director  of  the  Arkansas  Development  Finance 
Authority. 

Q      Do  you  know  when  you  would  have  prepared 
these  note  cards? 

A      No. 

Q      Clearly  would  have  been  something  you  would 
have  done  in  at  least  '93  or  '94  though? 

A      Or  '95,  but  yes,  sometime  while  I'm  in  the 
White  House.   Mark  Hosenball,  a  reporter  with 
Newsweek,  so  I  think  ~ 

MR.  NUSSBAUM:    Read  what  it  says.   That's 
the  question. 

THE  WITNESS:    "ADFA,  security  department. 
Bad  dealings  by"  I  can't  read  the  next  word  "security 
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1  salesman  at  Lassiter."  And  then  I  think  it's 

2  "sanctioned."  Can't  read  the  next  two.    "Spring 

3  1983,  part  of  underwriting  group."   I  think  the  next 

4  word  is  Reigny. 

5  BY  MR.  GIUFFRA: 

6  Q      Do  you  know  who  Reigny  is? 

7  A      Reigny  is  a  Little  Rock  security  firm. 

8  "George  W.  Balm,"  that's  I  think  a  Little  Rock 
security  firm.    "Lassiter.   Single  family  A  and  B, 
single  family  C,  Stevens." 

Q      Do  you  know  what  this  refers  to,  this  note 
card? 

A      I  believe  it  reflects  that  Lassiter 
participated  in  various  underwritings  of  ADFA, 
primarily  single  family  A  and  B  and  single  family  C, 
along  with  these  other  people,  these  other  local 
security  firms. 

Then  "Mark  Hosenball,  one,  statement  to  the 
FBI  regarding  Roger  Clinton." 

Q      Who  is  Mark  Hosenball? 

A      He  again  is  the  Newsweek  reporter.   Again, 
I  can't  tell  from  this  whether  this  is  a  conversation 
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1  directly  with  Mark  Hosenball  or  not. 

2  Q      Or  whether  it's  a  conversation  with 

3  Mr.  Epes? 

4  A      Yeah,  except  it  looks  different,  but  again, 

5  I  don't  know. 

6  Q      Did  you  speak  to  Mr.  Epes  during  1993  about 

7  ADFA  and  Dan  Lassiter? 

8  A      I  don't  know  whether  I  spoke  to  him  during 

9  1993.    I  doubt  it. 

10  Q      Since  you've  come  to  the  White  House,  do 

1 1  you  remember  speaking  to  Mr.  Epes  about  Dan  Lassiter? 

12  A      Yes. 

13  Q      And  what  do  you  recall  about  your 

14  conversations  with  Mr.  Epes  about  Dan  Lassiter? 

15  A      I  think  Mr.  Epes  called  me  and  told  me  that 

16  he  had  had  a  conversation  with  Mark  Hosenball  that's 

1 7  reflected  on  these  notes  and  that  these  were  the 

18  questions  that  Mark  Hosenball  was  asking  Wooten  Epes. 

19  Second  card,  "Mark  Hosenball,  statement  to 

20  the  FBI."   By  the  way,  one  reason  why  it  may  not  be 

21  the  same,  because  it  looks  like  I  spelled  Hosenbalm 

22  on  the  first  card,  b-a-l-m,  and  then  b-a-1-1.    It  is 
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1  purely  possible  one  to  the  other  I  could  have  done 

2  that.   But  I  believe  I  also  had  a  conversation  at 

3  some  point  with  Mark  Hosenball  around  the  same  time. 

4  Usually  when  they  call  they  didn't  just  call  one 

5  person,  they  called  several. 

6  "Statement  to  the  FBI  regarding  Roger 

7  Clinton.   Advise  net  through.    1981-82.    Employed  by 

8  Lassiter.   Clinton  request.   Aware  that  Lassiter  was 

9  a"  and  then  there's  a  blank. 

10  "When  did  President  Clinton  learn"  - 

11  Q      Let's  just  go  back.   Was  a  what? 

12  A      I  don't  know. 

13  Q      Let's  go  through  this  card.   Is  this 

14  Hosenball  recounting  questions  to  you,  propounding 

1 5  questions  to  you? 

16  A      If  I  —  if  you  ask  me  to  speculate,  I  would 

17  speculate  yes. 

18  MR.  NUSSBAUM:    Fortunately,  he  didn't  ask 

19  you  to  speculate.   He  wants  to  know  what  you  know. 

20  THE  WITNESS:   Otherwise,  all  I  know  is 

21  what's  on  this  card. 

22  BY  MR.  GIUFFRA: 


7993 

95 

Q      You  have  no  recollection  of  the 
conversation? 

A      That's  right.   I  do  believe  I  spoke  to  Mark 
Hosenball  at  some  point,  but  I  don't  recall  the 
conversation. 

Q      And  it's  your  understanding  that  ~  do  you 
have  an  understanding  that  Mr.  Lassiter  employed 
Roger  Clinton  during  1981-82? 

A      I  have  an  understanding  that  Mr.  Lassiter 
employed  Roger  Clinton.   I  don't  know  if  I  know  what 
years. 

Q      And  let's  do  the  next  card. 

A      Next  card,  which  says  page  3,  "when  did 
President  Clinton  learn,  when  did  BC  know  of  Lassiter 
drug  use."   And  then  it's  "ADFA.    Former  secretary. 
Larry  Case." 

Q      Who  is  Larry  Case? 

A      I  don't  know  if  I  know.    Larry  Case  is,  I 
believe,  one  of  these  people  who  has  been  out  there 
on  all  these  various  networks,  all  of  this  stuff, 
doing  the  videos.   I'm  trying  to  remember  whether 
Larry  Case  is  the  former  ADFA  employee  who  was  fired 
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or  not,  and  that  I  don't  remember.  There  was  one  of 
them  and  I'm  drawing  a  blank  on  whether  that's  Larry 
Case  or  not. 

Q      And  what  were  the  circumstances  under  which 
that  employee  was  fired? 

A      He  was  making  calls  to  the  contras. 

MR.  NUSSBAUM:    That's  a  good  segue  to 
another  scandal  that  I  like  a  whole  lot  better. 

THE  WITNESS:   On  state  telephones  and 
running  up  large  bills,  but  I  can't  frankly  remember 
whether  that's  Larry  Case  or  not.   He  later  sued 
Clinton.   Anyway,  that  could  be  Larry  Case.   I'm  just 
drawing  a  blank  on  that.    "Larry  Case  bugging  her. 
Rose  Law  Firm  represents.  Clinton's  personal  life. 
Larry  Nichols." 

BY  MR.  GIUFFRA: 

Q      Who  is  Larry  Nichols? 

A      Now  I'm  confused  whether  Larry  Nichols  --  I 
think  Larry  Nichols  is  the  former  ADFA  employee,  I 
believe,  who  was  making  calls  to  the  contras,  not 
Larry  Case. 

Q      Make  sure  the  record  is  clear  on  that  one. 
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1  MR.  KRAVITZ:    We  don't  want  anyone  to  get 

2  sued  over  this  transcript. 

3  THE  WITNESS:    So  anyway,  well,  I  think 

4  Larry  Nichols  is  the  former  ADFA  employee  who  filed 

5  the  lawsuit  during  the  1990  campaign  and  both  Larry 

6  Nichols  and  Larry  Case  though,  I  believe,  had  been 

7  out  there  stirring  up  some  of  these  stories. 

8  I  think  Larry  Case  may  consider  himself  to 

9  be  an  investigator. 

10  BY  MR.  GIUFFRA: 

1 1  Q      And  from  looking  at  these  cards,  what  is 

12  your  best  recollection  of  the  allegations 

13  Mr.  Hosenball  was  recounting? 

14  A      With  respect  to  that  last  deal? 

15  Q      Yes. 

16  A      I  have  no  idea. 

17  Q      What  about  the  earlier,  the  second  card? 

18  A      I  think  he  was  trying  to  determine  when 

19  Clinton  learned  about  Lassiter's  drug  use  in  relation 

20  to  Lassiter's  representation  or  participation  in 

21  various  bond  issues  that  the  state  of  Arkansas  put 

22  out. 


1  Q      During  '93-94  did  you  ever  speak  to  the 

2  President  about  Dan  Lassiter? 

3  A      '93-94?   I  don't  remember. 

4  Q      Do  you  recall  ever  speaking  to  the 

5  President  about  Dan  Lassiter? 

6  A      I  remember  there  was  an  issue  where  they 

7  claimed  that  Bill  Clinton  gave  Dan  Lassiter  a 

8  pardon.   This  was  Governor  Clinton,  not  President 

9  Clinton. 

10  Q      It  was  during  the  campaign? 

1 1  A      Was  it  during  the  campaign? 

12  Q      I'm  asking  you. 

13  A      I  don't  remember.   There  was  an  issue  at 

14  some  point  in  the  press  about  Dan  Lassiter  getting  a 

15  pardon,  and  I  may  have  asked  the  President  did  he 

16  ever  give  Dan  Lassiter  a  pardon.   A  governor  has  a 

17  limited  ability  in  connection  with  federal  pardons,  1 

18  believe,  to  allow  a  person  to  get  a  gun  ~  to  get  a 

19  hunting  license.   The  governor  can't  give  him  his  gun 

20  back.   But  if  he  gets  his  gun  back  from  the  federal 

21  government,  1  think  the  governor  can  then  give  a 

22  pardon  and  that  would  allow  him  to  get  a  hunting 
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license. 

Q      Let  me  ask  you  ~  I'll  show  you  the  next 
document,  12390.    Is  this  the  back  --  12390,  is  this 
the  back  of  these  three  cards? 
A      I  have  no  idea. 

MR.  GIUFFRA:    Do  you  know.  Counsel? 
MR.  NUSSBAUM:    I  don't  know  but  it 
wouldn't  ~  it's  hard  to  imagine  it  would  have  worked 
that  way.    Well,  maybe  it  could  have.   I  don't  know. 
BY  MR.  GIUFFRA: 
Q      Now,  the  top  of  12390,  it  says  page  2  and 
at  the  top  of  L2389  it  says  page  3.    Do  you  know  if 
there's  a  page  1? 

A      1,  2  ~  if  what  you're  saying  is  right,  1, 
2,  3  (indicating). 

MR.  NUSSBAUM:    Didn't  your  man  in  Little 
Rock  look  at  these  cards? 

THE  WITNESS:   All  of  this  relates  to  the 
same  matter  of  Lassiter  and  Lassiter  participating  in 
Arkansas  bond  issues.   And  again  -- 
BY  MR.  GIUFFRA: 
Q      Why  don't  you  try  to  read  through  this 
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document  12390  and  see  if  you  can  make  some  sense  out 
of  that. 

A      "Don  Birdsong,"  who  I  don't  know  who  that 
is,  "Roger  just  been  to  New  York.   Not  through 
talking."   I  don't  know  what  that  means. 

Q      Is  that  Roger  Clinton  that  he's  referring 
to? 

A      I  have  no  idea. 

Q      Page  2? 

A      Page  2.    "March  10,  1992,  sensor, 
violating,"  violate  or  violation.    "Excessive 
markup.   Untrained"  it  looks  like.   And  then  I  can't 
read  the  next  work.    "NASD  1994.    Everyone  knew.   If 
he  had  known,  reconsider.   Complaints  were  made  to 
people  in  governor's  office.   Stevens.   Lapse  of 
procedure.   Louisiana  State  Racing  Commission. 
Louisiana  State  Police.   July  1993.   Use  and 
distribution  of  cocaine." 

Q      Do  you  know  what  this  page  refers  to? 

A      I  believe  this  top  part  refers  to  Lassiter. 

Q      What  about  -- 

A      Lassiter  &  Company,  excuse  me. 
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1  Q      What  about  Lassiter  &  Company? 

2  A      Well,  I  think  he  was  saying  that  — 

3  MR.  NUSSBAUM:    Who  is  he? 

4  THE  WITNESS:    Probably  Mark  Hosenball  was 

5  suggesting  that  Lassiter  &  Company  had  had  all  these 

6  problems  and  why  did  the  state  allow  Lassiter  & 

7  Company  to  participate  in  these  bond  issues.   Okay. 

8  I  believe  that  was  what  Mark  Hosenball's  question 

9  was. 

10  BY  MR.  GIUFFRA: 

1 1  Q      Did  you  make  any  inquiries  following  your 

12  conversation  with  Mr.  Hosenball? 

1 3  A      No.   Lassiter  &  Company  has  been  out  of 

14  business  since  the  '80s,  so  I  mean  ~ 

15  Q      Did  you  make  any  inquiries  yourself  while 

16  you  were  at  the  White  House  to  try  to  find  out  about 

17  these  allegations  involving  Lassiter  and  ADFA? 

18  A      No. 

19  Q      Didn't  make  any  inquiries  of  anybody  at 

20  ADFA? 

21  A      Well,  I  think  1  had  at  some  point  spoke  to 

22  Wooten  Epes.    1  don't  think  I  ever  spoke  to  Bob  Nash 
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1  about  it.    He  would  be  the  only  other  person  1  think 

2  who  would  know. 

3  Q      Did  you  ever  speak  to  Patsy  Thomasson  about 

4  it? 

5  A      I  doubt  it. 

6  Q      She  had  worked  for  Mr.  Lassiter  in  the 

7  '80s,  though? 

8  A      Yes,  she  had. 

9  Q      And  you  don't  recall  since  1993  speaking  to 

10  her  about  Dan  Lassiter? 

11  A      Again,  I  probably  have  spoken  to  her  about 

12  Dan  Lassiter,  but  I  don't  think  1  spoke  to  her  about 

13  this  allegation.   Then  it  says  "Louisiana  State 

14  Racing  Commission.    Louisiana  State  Police.   July 

15  '83.    Use  and  distribution  of  cocaine."  Wooten 

16  wasn't  there,  so  maybe  this  is  Wooten  telling  me  that 

17  he  wasn't  there,  wasn't  at  ADFA  at  the  time. 

18  MR.  NUSSBAUM:    You  are  now  reading 

1 9  another  ~ 

20  BY  MR.  GIUFFRA: 

21  Q      The  third  column. 

22  A      The  third  column  of  this  page,  which  is 
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12390.   "Had  to  include  local  investment  banking 
firms."   Can't  read  the  next  line.    "Approved 
locals.  National  ran  the  transaction.  Paine  Webber, 
Stevens,  Lassiter,  Reigny."   1  can't  read  the  next 
one,  but  I  would  guess  it's  "Balm."   "1994  NASD, 
'acting  against  various  traders  dealers.'   Wasn't 
made  aware  of  it.    State  securities  commissioner 
never  made  me  aware."  And  then  "contributor"  -  I 
can't  read  the  rest  of  it. 

Q      Do  you  believe  this  might  be  Mr.  Epes 
speaking  to  you  about  what  he  was  aware  of? 

A      Well,  the  word  "me"  in  there  wasn't,  wasn't 
made  aware  of  me  and  I  wasn't. there  or  Wooten  wasn't 
there,  would  suggest  I  think  that  that  probably  was 
my  talking  to  Wooten. 

Q      Do  you  think  all  these  cards  reflect  your 
conversation  with  Mr.  Wooten  or  do  you  think  it 
reflects  a  conversation  ~  two  conversations? 
MR.  NUSSBAUM:    Mr.  Epes. 
BY  MR.  GIUFFRA: 

Q      Epes,  excuse  me. 

A      The  way  the  "Mark"  --  again,  I  don't  know. 
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1  Q      What's  your  best  ~  what  would  be  your 

2  best  - 

3  A      I  spelled  Hosenball  differently  on  two 

4  different  cards.   While  I'm  perfectly  capable  of 

5  doing  it  in  the  same  series  of  notes,  I  would  be  less 

6  inclined  at  the  same  time.    So  my  belief  would  be 

7  that  someone  put  a  piece  of  paper  in  front  of  me 
saying  that  Mark  Hosenball  had  called  me,  spelled  it 
b-a-1-1,  and  I  then  spelled  his  name  b-a-l-I  as 
opposed  to  b-a-l-m,  so  I  do  not  ~  my  best  guess  is 
that  they  are  not  the  same.   The  handwriting, 
frankly,  looks  different,  the  way  the  notes  are 
written  looks  different. 

Q      Do  you  recall  any  other  communications  you 
might  have  had  about  Lassiter  and  ADFA  during  '93  or 
'94? 

A      And  ADFA,  no. 

Q      Anything  just  about  Lassiter? 

A      '93  and  '94?   Maybe. 

Q      What  might  you  recall  about  Lassiter? 

A      Oh,  1  at  one  time  asked  Patsy  what  prison 
life  was  like  in  connection  with  Web.   Dan  Lassiter 
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1  had  spent  some  time  in  a  prison  and  I  asked  her  how 

2  he  dealt  with  that. 

3  Q      Let  me  show  you  some  other  documents.   This 

4  is  123  -- 

5  MR.  KRAVITZ:    Can  we  take  a  five-mmute 

6  break? 

7  MR.  GIUFFRA:    Sure. 

8  MR.  NUSSBAUM:    Are  you  going  to  be  done  by 

9  4:00? 

10  MR.  GIUFFRA:    Hopefully.   Off  the  record. 

1 1  Well,  we  can  stay  on  the  record.   These  documents  are 

12  not  documents  that  I  believe  come  from  Mr.  Lindsey's 

13  files.   I  just  want  to  make  sure  they're  not  his 

14  handwriting.   Some  of  them  might  be.   So  maybe  we 

15  could  just  plow  through -- 

16  MR.  NUSSBAUM:    You  could  put  them  in  front 

17  of  them  and  let  him  go  through  them  and  tell  you.   Do 

18  you  want  to  take  a  break  first? 

19  THE  WITNESS:    I'm  fine. 

20  MR.  KRAVITZ:   Let's  just  take  a  short 

21  break. 

22  THE  WITNESS:   That's  not  my  handwriting 
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1  MR.  GIUFFRA:    We'll  take  a  break. 

2  (Recess.) 

3  BY  MR.  GIUFFRA: 

4  Q      This  is  12391,  12392,  12393. 

5  A      That  is  mine. 

6  Q      Do  you  recall  preparing  these  notes? 

7  A      No. 

8  Q      Do  you  know  when  you  might  have  prepared 

9  these  notes? 

10  A      No. 

1 1  Q      Why  don't  you  just  read  the  notes  in  and 

12  we'll  go  through  them. 

13  A      "August  2,  1978-McDougal,  Clinton,  230 

14  acres.  Marion  County  for  202,611.20." 

15  Q      What  does  that  refer  to? 

16  A      On  August  12,  1978,  Jim  McDougal  and  Bill 

17  Clinton  bought  230  acres  of  land  in  Marion  County  for 

18  202,000  -- 

19  MR.  GIUFFRA:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  THE  WITNESS:    "August  2,  1978  McDougal 

22  Clinton  bought  230  acres  in  Marion  County  for 
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1  202,611.20.    Mortgage" -- 

2  MR.  NUSSBAUM:    Just  so  we're  clear  by  the 

3  way,  have  you  asked  him  —  1  don't  remember  whether 

4  you  asked  him  whether  he  remembers  generating  these 

5  or  what  this  is  in  response  to. 

6  MR.  KRAVITZ:    He  said  he  didn't  remember. 

7  THE  WITNESS:    Stay  awake. 

8  MR.  NUSSBAUM:    I  am  awake.  That  was  a 

9  tactical  ploy. 

10  MR.  KRAVITZ:    It's  hard  to  stay  awake. 

11  THE  WITNESS:    "Mortgage  182,61 1.20.    Union, 

12  20,000." 

13  BY  MR.  GIUFFRA: 

14  Q      What  was  it,  "Union"? 

15  A      Union. 

16  Q      What  does  that  refer  to? 

17  A      Union  National  Bank. 

18  Q      The  other  is  just  a  mortgage  with  do  you 

19  know  what  bank? 

20  A      That's  the  bank  I  can't  remember. 

21  Q      And  then  "personal." 

22  A      Personal. 
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1  Q      Do  you  know  what  that  refers  to? 

2  A      Again,  I  don't  remember  making  this 

3  document.   I  can  tell  you  what  I  think  that  refers 

4  to.    1  can  tell  you  what  1  think  this  entire  document 

5  refers  to,  is  I  think  I  was  walking  through  the  Lyons 

6  report,  trying  to  make  sure  1  understood  what  the 

7  Lyons  report  was  saying,  so  I  think  this  was  my 

8  sitting  there  and  trying  to  get  in  my  head  exactly 

9  what  happened  when  so  that  1,  you  know,  could 

10  understand  it  well  enough  that  I  could  explain  it  to 

1 1  somebody  else. 

12  MR.  NUSSBAUM:    Which  is  what  you're  now 

13  doing. 

14  THE  WITNESS:   That's  right. 

15  BY  MR.  GIUFFRA: 

16  Q      Do  you  think  that  you  prepared  these 

17  documents  while  you  were  at  the  White  House? 

18  A      Yes. 

19  Q      And  the  reference  to  "personal"? 

20  A      I  believe  meant  that  both  the  mortgage  and 

21  the  Union  loan  were  personal  to  the  Clintons  and  the 

22  McDougals. 
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1  Q      Okay.   Then  the  next  reference? 

2  A      I  believe  ~  there's  a  line  down.    I  think 

3  the  land  was  transferred  to  Whitewater  Development 

4  Corporation  on  June  18,  1979.   No,  excuse  me,  1  think 

5  Whitewater  Development  Corporation  was  incorporated 

6  maybe  June  1 8,  1 979  and  the  land  was  transferred  on 

7  September  30,  1979. 

8  Q      Okay. 

9  A      "Loans  from  WDC  to  Clinton/McDougals,  no 

10  promissory  notes."   Again,  if  you  have  the  Lyons 

1 1  report,  I  think  you  would  find  a  narrative,  I 

12  believe,  of  some  of  this.    I  haven't  looked  at  the 

1 3  Lyons  report,  but  again,  in  effect,  the  loans  ~  that 

14  would  be  since  the  mortgage  and  all  of  this  was 

15  personal,  that  when  you  transfer  the  land,  you  would 

16  transfer  ~  the  corporation  should  pay  you  money  for 

17  the  land.   There  wasn't  a  transfer  of  money  back  to 

18  the  Clintons  and  McDougals  for  the  land,  and  so  while 

19  there  were  no  promissory  notes,  it's  basically  loans 

20  from  Whitewater  back  to  the  principals  for  their 

21  equal  share. 

22 In  1985,  substantially  all  the  assets  of 
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1  WDC  were  sold  to  Ozark  Air  Service,  Inc.    "Records 

2  personal  ~" 

3  Q      Do  you  know  what  that  refers  to? 

4  A      1  believe  it's  a  reference  in  there  that 

5  in  ~  by  1995,  the  remaining  lots  at  Whitewater  were 

6  sold  to  Ozark  Air  Service,  Inc. 

7  "Records  personal.   Corporate  records  in 

8  Clinton's  possession.    Working  papers  of  accountant 

9  Charles  James.   WDC  federal  income  tax  return  '80  to 

10  '89.    Clinton  federal  income  tax  return  '78  to  '89. 

1 1  Correspondence.  Canceled  checks."   1  think  those  are 

12  the  documents  that  the  Lyons  report  said  that  they 

13  relied  upon. 

14  Now,  I  think  --  I'll  read  the  next  page. 

15  "1980.    Where  did  the  222,060  come  from,  what  was  it 

16  used  for.    1981,  where  did  the  additional  13,593.82 

17  come  from.    Where  did  the  $30,000  Madison  Bank  and 

18  trust  loan  go  from."    It  did  say  "come  from"  and  now 

19  it  says  "go."    "1982,  where  did  the  additional" -- 

20  then  it  has  57,959.07."   Then  underneath  that 

21  35,714.42.    Obviously  I  have  subtracted. 

22  "22,244.65  come  from.    1983,  how  was  the 
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1  $30,000  loan  paid  down  to  28,000.    1984,  how  was  the 

2  $28,000  loan  paid  down  to  20,800. 

3  "1985,  where  did  the  $2000  difference 

4  between  the  Madison  loan  and  the  Security  loan  come 

5  from.    1986,  how  was  the  $18,800  loan  paid  down  to 

6  $13,800. 

7  "1987,  where  did  the  additional 

8  $59,594.58,"  underneath  that,  57,959.07.   A  line.   I 

9  clearly  subtracted.   "1,635.51  come  from." 

10  "What  caused  the  bank  loan  to  increase 

11  from  13,800  to  $14,117.59  (interest?)" 

12  Q      If  you  could  just  describe  the  transactions 

13  that  you  believe  are  stated  on  this  page. 

14  A      You'd  have  to  look  at  the  report.    I  think 

15  if  you  looked  at  the  exhibit  to  the  report,  these 

16  numbers  are  on  there,  and  I  think  I  was  asking  as  I 

17  looked  at  it  questions  1  had  that  1  wanted  to  have 

18  answered  or  I  need  to  do  have  answered  so  1  would 

19  have  an  understanding  of  the  fransactions. 

20  Q      And  these  were  questions  that  you  were 

21  going  to  put  to  Mr.  Lyons? 

22  A      Probably,  if  I  -  if  I  couldn't  figure  them 
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1  out  otherwise. 

2  "1988"  -- 

3  Q      We  can  see  -  '88,  '89,  '91,  do  you  know 

4  what  this  refers  to? 

5  A      Again,  I  think  more  of  the  same. 

6  Q      And  do  you  recall  whether  you  ever  spoke  to 

7  Mr.  Lyons  about  the  questions  that  are  set  forth  on 

8  12392? 

9  A      I  don't  know  if  1  spoke  to  him  and  asked 

10  him  these  specific  questions.    I  at  some  point,  but  I 

1 1  couldn't  do  it  today,  had  an  understanding  from  year 

12  to  year  how  the  differences  came  about,  but  I  don't 

13  remember  quite  how.    I  mean,  I  don't  know  all  the 

14  sources  that  1  learned  that  from  or  figured  it  out 

15  from. 

16  Q      Let  me  show  you  this  document.   This  bears 

17  Bates  number  12420.    Have  you  ever  seen  that  before? 

18  A      About  an  hour  ago. 

19  Q      During  the  fall  of  1993,  did  you  speak  to 

20  Loretta  Lynch  about  anything  having  to  do  with 

21  Whitewater,  Madison  or  David  Hale? 

22  A      1  don't  think  so. 
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1  Q      Do  you  recall  speaking  with  Lisa  Caputo 

2  during  the  fall  of  1993  about  Whitewater,  Madison  or 

3  David  Hale? 

4  A      I  have  a  vague  memory  that  I  did. 

5  Q      Do  you  have  any  recollection  as  to  what  you 

6  might  have  spoken  to  Lisa  Caputo  about  in  the  fall  of 

7  1993  about  Whitewater,  Madison  ~ 

8  A      I  think  she  was  getting  calls  and  was 

9  calling  me  to  ask  me  about  it. 

10  Q      Do  you  recall  anything  more  specifically 

1 1  about  your  conversations  with  Lisa  Caputo? 

12  A      No.   I  mean,  I  have  a  vague  memory  as  to 

13  where  it  took  place.   Well,  I  have  a  memory  because 

14  it's  reflected  on  the  document, 

15  Q      Where? 

16  A      It's  reflected  on  a  document. 

17  Q      Are  these  your  documents  or  are  these  ~ 

18  A      It's  one  you've  already  seen. 

19  MR.  NUSSBAUM:    Which  one,  Bruce? 

20  BY  MR.  GIUFFRA: 

21  Q      Which  document? 

22 A      This  document  has  Lisa  Caputo's  name  and  I 
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1  believe  that's  Lisa's  phone  number. 

2  Q      This  is  the  document  that  bears  the  Bates 

3  number  BL  70. 

4  A      Yeah,  we  talked  about  this  last  time  I  was 

5  here. 

6  Q      When  do  you  think  ~  you  think  you  called 

7  her  from  when  you  were  in  ~ 

8  A      San  Francisco. 

9  Q      What  do  you  recall  about  that  conversation? 

10  A      I  don't  recall  the  conversation.   I  just 

1 1  think  ~  I  have  a  vague  memory  partially  from  this 

12  that  I  called  her  back. 

13  MR.  GIUFFRA:    Off  the  record  for  a  second. 

14  (Discussion  off  the  record.) 

15  MR.  GIUFFRA:    Back  on  the  record. 

16  Mr.  Lindsey  has  referenced  us  to  a  document 

17  bearing  Bates  number  BL  70  which  was  a  document  that 

18  I  think  we  believe  was  probably  discussed  in  the 

19  hearings  in  the  summer  of  1994  in  fact  on 

20  Treasury- White  House  contacts. 

21  BY  MR.  GIUFFRA: 

22  Q      And  Mr.  Lindsey,  why  don't  you  just  briefly 
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1  indicate  what  you  recall  about  Lisa  Caputo  and  this 

2  conversation  which  was  presumably  October  4,  '93  or 

3  thereabouts. 

4  A      This  conversation  reflects,  I  think, 

5  primarily  a  conversation  I  had  with  Jim  Lyons.    I 

6  think  at  some  point  1  have  a  memory  that  during  that 

7  day,  I  got  ~  I  was  also  told  that  Lisa  Caputo  wanted 

8  to  speak  to  me.    I  have  Lisa  Caputo's  name  and  I  have 

9  over  here  ~  it's  not  in  the  same  area  ~  62960, 

10  which  1  believe  maybe  is  Lisa's  phone  number. 

1 1  I  believe  1  called  her  back  and  had  a  short 

12  conversation  with  her  about  the  questions  that  Gerth 

13  and  Isakof  ~  again,  this  is  all  being  generated  by 

14  press  inquiries  to  the  White  House,  to  Jim  Lyons,  to 

15  Loretta  Lynch.   All  of  the  press,  Gerth,  Isakof 

16  primarily,  are  calling  all  of  these  various  people 

17  and  asking  all  of  these  questions  after  —  by  the 

18  way,  if  you're  going  to  have  Jean  Lyons  ~  after 

19  apparently  leaks  from  the  RTC  about  criminal 

20  referrals. 

21  MR.  KRAVITZ:    You  mean  Jean  Lewis. 

22 THE  WITNESS:   Excuse  me,  Jean  Lewis.   I've 
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1  never  heard  her  asked  whether  or  not  ~  never  mind, 

2  BY  MR.  GIUFFRA: 

3  Q      Mr.  Lindsey,  do  you  have  an  understanding 

4  as  to  whether  Ms.  Lewis  leaked  any  RTC  information? 

5  A      I  have  no  understanding  whatsoever,  but  I 

6  think  it's  a  good  question. 

7  Q      Have  you  ever  done  any  sort  of  research 

8  into  Ms.  Lewis? 

9  A      No. 

10  Q      Or  directed  anyone  to  do  any  research  into 

1 1  Ms.  Lewis? 

12  A      No. 

13  Q      Have  you  ever  reviewed  any  what  might  be 

14  described  as  opposition  research  regarding  Ms.  Lewis? 

15  A      No. 

16  Q      Do  you  know  whether  anyone  at  the  White 

1 7  House  prepared  any  documents,  talking  points  adverse 

18  to  Ms.  Lewis? 

19  A      No.    1  wrote  it  out  the  first  time  as 

20  G-e-n-e.   I  thought  she  was  a  man.   Anyway,  I'm  sorry 

21  I  brought  that  up. 

22  MR.  NUSSBAUM:    Answer  his  questions. 
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1  THE  WITNESS:   Anyway,  I  have  some  vague 

2  memory  that  in  the  same  time  I  was  talking  to  Jim 

3  Lyons,  I  called  Lisa  back. 

4  Now,  I  don't  remember  ~  you  know,  1  don't 

5  remember  what  Lisa  told  me  versus  what  Jim  Lyons  ~  I 

6  don't  think  Lisa  told  me  anything  other  than  she  had 

7  had  some  calls,  but  it's  a  very  vague  memory, 

8  partially  reinforced  by  the  fact  that  her  name  and 

9  telephone  number  appear  on  this. 

10  BY  MR.  GIUFFRA: 

1 1  Q      And  what  did  ~  and  Mr.  Lyons  told  you 

12  what? 

13  A      That  he  had  talked  to  Loretta  Lynch,  that 

14  she  was  getting  calls,  that  she  told  them  that  they 

15  should  talk  to  Lyons,  that  he  had  talked  with  Gerth 

16  and  Isakof,  that  Gerth  had  all  of  the  records  of 

17  examination  in  connection  with  Madison  Guaranty,  that 

1 8  Gerth  had  an  RTC  source,  that  there  were  nine 

19  criminal  referrals. 

20  Then  1  have  "Blakely  Brandt,  tax  show 

21  home." 

22 Q      Did  you  discuss  —  and  then  you 
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1  subsequently  discussed  that  with  the  President  and 

2  you  testified  — 

3  A      Subsequently  told  the  President  that  my 

4  understanding  was  that  there  were  ~  that  the  press 

5  knew  or  there  were  stories  out  there  that  there  were 

6  criminal  referrals  relating  to  Madison  that  mentioned 

7  him. 

8  Q      And  you  recall  discussing  those  criminal 

9  referrals  with  Ms.  Caputo? 

10  A      No,  1  don't  remember  anything  about  my 

1 1  conversation  with  Lisa  Caputo. 

12  MR.  NUSSBAUM:    That's  where  we  should  have 

13  left  it  about  five  minutes  ago. 

14  BY  MR.  GIUFFRA: 

1 5  Q      Let  me  show  you  another  document.   Is  this 

16  your  handwriting? 

17  A      No. 

1 8  Q      This  was  a  document  that  bears  Bates  number 

19  12422  --  12421. 

20  A      No. 

21  Q      Let  me  show  you  a  document  12424  through 

22  12427? 
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1 

MR.  NUSSBAUM:    Do  you  want  to  know  if  he 

2 

wrote  that? 

3 

BY  MR.  GIUFFRA: 

4 

Q      Have  you  ever  seen  that  document  before? 

5 

A      I  don't  believe  so. 

6 

Q      So  you  would  not  be  the  author  of  this 

7 

document? 

8 

A      No. 

9 

Q      Let  me  show  you  another  document  which 

10 

bears  the  Bates  number  BL  140  through  148.    Have  you 

11 

ever  seen  that  document  before? 

12 

A      Yes. 

13 

MR.  NUSSBAUM:    Where's  the  Bates  number?   I 

14 

don't  think  it  says  BL. 

15 

BY  MR.  GIUFFRA: 

16 

Q      I'm  sorry,  I  made  a  mistake.   It's  not 

17 

yours.    140  to  148. 

18 

MR.  KRAVITZ:    Wait,  wait.    In  what  series? 

19 

MR.  GIUFFRA:    I  think  it's  a  different 

20 

production. 

21 

THE  WITNESS:    There  may  be  more  than  one 

22 

document. 
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1 

BY  MR.  GIUFFRA: 

2 

Q      My  question  is,  what  is  the  context  in 

3 

which  you  saw  this  document? 

4 

MR.  NUSSBAUM:    This  is  not  a  document  - 

5 

BY  MR.  GIUFFRA: 

6 

Q      Have  you  ever  seen  this  document  before? 

7 

A      Yes. 

8 

MR.  NUSSBAUM:    Wait,  wait,  this  document 

9 

refers  to  what?   There  appears  to  be  a  bunch  of  -  we 

10 

haven't  established  that  this  is  one  document.   I 

11 

think  he  said  it  may  not  be. 

12 

THE  WITNESS:   I  think  that's  all  one 

13 

document. 

14 

MR.  NUSSBAUM:    You  do?   All  right. 

15 

BY  MR.  GIUFFRA: 

16 

Q      When  do  you  recall  seeing  this  document? 

17 

A      After  Jim  Leach  released  it  to  the  press. 

18 

Q      Was  the  document  faxed  to  you? 

19 

A      Ultimately,  yes.    I  think  fi-om  multiple 

20 

sources. 

21 

Q      Do  you  know  whether  anybody  at  the  Treasury 

22 

Department  might  have  faxed  it  to  you? 
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1  A      Well,  there's  --  you  have  a  document  of 

2  mine  that  has  a  fax  sheet  on  it,  I  think,  that 

3  reflects  who  sent  it  to  me. 

4  Q      Who  do  you  believe  sent  it  to  you? 

5  A      No,  excuse  me.    1  believe  Jean  Hanson  sent 

6  it  to  Bemie  Nussbaum,  who  gave  it  to  me,  and  you 

7  have  a  fax  sheet  that  reflects  that.   You  know, 

8  you've  had  that  document  since  before  the  first 

9  hearings. 

10  Q      Okay.   And  do  you  recall  giving  this 

1 1  document  to  Jim  Blair? 

12  A      No. 

13  Q      Do  you  recall  giving  this  document  to  Jim 

14  Lyons? 

15  A      Maybe.   I  mean  I  gave  documents  to  Jim 

16  Lyons.   I  don't  recall  giving  that  document  to  Jim 

1 7  Lyons,  so  the  answer  is  no,  but  it  is  possible  I  gave 

18  it  to  Jim  Lyons. 

19  Q      If  Mr.  Blair  had  this  document,  would  you 

20  likely  be  the  person  who  would  have  given  it  to  him? 

21  A      No. 

22 Q      Or  you  just  don't  know.   Okay. 
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1  MR.  GIUFFRA:    I  do  not  have  any  fiirther 

2  questions.   Thank  you  very  much. 

3  MR.  NUSSBAUM:   Neil,  do  you  have  any 

4  questions?   I  don't. 

5  MR.  KRAVITZ:    I  actually  may  have  one.   Can 

6  I  just  see  that  one  document,  the  October  4  document 

7  that  you  were  looking  at  for  a  second? 

8  MR.  NUSSBAUM:    BL  00070. 

9  EXAMINATION 

10  BY  MR.  KRAVITZ: 

11  Q      I  actually  do  have  one  question.   This 

12  document,  BL  70,  indicates  that  there's  an  RTC 

13  source.   What  does  that  refer  to? 

14  A      I  believe  that  Jeff  Gerth  told  Jim  Lyons 

15  that  he  had  an  RTC  source. 

16  Q      And  Jim  Lyons  told  that  to  you? 

17  A      Yes. 

18  Q      On  October  4,  1993? 

19  A      Right,  right.    Either  Gerth  or  Isakof,  but 

20  one  of  the  reporters  he  had  spoken  to  told  him  that 

21  he  had  an  RTC  source. 

22  Q      Did  Mr.  Lyons  indicate  to  you  the  identity 
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1  of  that  source  within  the  RTC? 

2  A      Oh,  I  don't  think  Mr.  Lyons  knew.   No. 

3  Q      And  have  you  since  learned  who  that  source 

4  within  the  RTC  was? 

5  A      No. 

6  MR.  KRAVITZ:    That's  all  I  have.   Thanks. 

7  MR.  NUSSBAUM:    Thanks  for  clearing  that  up. 

8  MR.  GIUFFRA:    Thank  you  very  much.   That 

9  concludes  the  deposition. 

10  (Whereupon,  at  3:22  p.m.,  the  deposition 

1 1  was  concluded.) 
12 

13  

14  BRUCE  LINDSEY 
15 

16 
17 
18 
19 
20 
21 
22 
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1  PROCEEDINGS 

2  MR.  GICALE:    Mr.  Mays,  the  stenographer 

3  would  like  us  to  put  this  on  the  record  and  that 

4  makes  sense. 

5  You've  indicated  that  you  would  consent  to 

6  being  sworn  over  the  phone  for  this  deposition  by 

7  phone. 

8  MR.  MAYS:    Yes. 

9  Whereupon, 

10  RICHARD  L.  MAYS 

1 1  was  called  as  a  witness  and,  having  first  been  duly 

12  sworn,  was  examined  and  testified  as  follows: 

13  EXAMINATION 

14  BY  MR.  GICALE: 

15  Q      Could  you  please  state  your  name  for  the 

1 6  record. 

17  A      Richard  L.  Mays. 
18 

19 

20  Q  And  your  present  business  address. 

21  A  415  Main,  Little  Rock,  Arkansas  72201. 

22  Q  And  you're  an  attorney  practicing  in  Little 

1  Rock? 

2  A  Yes. 

3  Q  What  is  the  name  of  the  firm? 

4  A  Mays  &  Crutcher,  PA. 

5  Q  And  you  are  the  named  partner  in  that  firm; 

6  is  that  correct? 

7  A      Yes. 

8  Q      And  how  long  have  you  been  practicing  as  a 

9  partner  with  Mays  &  Crutcher? 

10  A  Since  on  or  about  --  since  1977,  '78. 

1 1  Q  And  what  kind  of  a  practice  is  that? 

12  A  General  practice. 

13  Q  Mr.  Mays,  this  deposition  is  being 

14  conducted  pursuant  to  Senate  Resolution  120.   The 

15  resolution  establishes  a  Special  Committee 

16  administered  by  the  Banking  Committee  to  conduct  an 

17  investigation  involving  Whitewater  Development 

18  Corporation,  Madison  Guaranty  Savings  &  Loan 

19  Association,  Capital  Management  Services, 

20  Incorporated,  the  Arkansas  Development  Finance 

21  Authority  and  other  related  matters. 

22  Section  1(b)(2)(b)  and  1(b)(3)(e)  of  the 
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1  resolution  authorizes  as  follows:    First,  section 

2  1(b)(2)(b)  authorizes  the  Special  Committee  to 

3  conduct  an  investigation  and  public  hearings  and 

4  study  of  the  following  matters  arising  out  of  the 

5  investigation  of  the  public  hearings  concluded  by  the 

6  Committee  on  Banking,  Housing  and  Urban  Affairs  prior 

7  to  the  adoption  of  this  resolution. 

8  Section  (b)  is  "whether  the  White  House 

9  engaged  in  improper  contacts  with  any  other  agency  or 

10  department  in  the  government  with  regard  to 

1 1  confidential  RTC  information  relating  to  Madison 

12  Guaranty  Savings  &  Loan  Association  or  Whitewater 

13  Development  Corporation";  section  3(d),  to  conduct  an 

14  investigation  and  public  hearings  into  and  study  of 

15  all  matters  that  may  have  any  tendency  to  reveal  the 

16  ftill  facts  about  the  sources  of  funding  and  the 

17  lending  practices  of  Capital  Management  Services, 

18  Incorporated  and  its  supervision  and  regulation  by 

19  the  Small  Business  Administration,  including  any 

20  alleged  diversion  of  funds  to  Whitewater  Development 

21  Corporation. 

22 That  is  the  scope  of  today's  deposition, 

6 

1  and  furthermore,  we  sent  you  a  letter  indicating  to 

2  you  that  we  wanted  to  depose  you  by  phone  with 

3  respect  to  all  contacts  you  may  have  had  with  anyone 

4  about  the  David  Hale  investigation  or  indictment 

5  between  May  5,  1993  and  November  8,  1993;  correct? 

6  A      Yes. 

7  Q      Now,  this  deposition  is  being  conducted  in 

8  advance  of  a  public  hearing  that  will  occur  again 

9  next  week.   We  will  be  asking  you  a  series  of 

10  questions.   You're  testifying  under  oath.    If  you 

1 1  don't  understand  a  question,  please  let  us  know. 

12  The  stenographer  will  be  preparing  a  record 

13  of  questions  and  answers.   The  deposition  will  be 

14  treated  as  committee  confidential  until  the 

15  commencement  of  the  hearings.   Prior  to  the  hearings, 

16  you  will  receive  a  letter  from  the  Committee  telling 

17  you  that  you  may  come  to  the  Senate  to  review  the 

18  transcript  of  your  deposition  and  make  note  of  any 

19  corrections  for  transcription  on  an  errata  sheet. 

20  A      I  need  to  come  to  the  Senate? 

21  Q      No.    And  since  you  are  from  Little  Rock,  we 

22  can  try  to  make  some  arrangements  otherwise  to  make 
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1  this  available  for  you. 

2  A      Okay. 

3  Q      If  you're  called  to  testify  at  a  public 

4  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

5  deposition  transcript  four  days  in  advance  of  your 

6  testimony. 

7  You  may  be  represented  by  counsel.   I  take 

8  it  you  are  alone  there  in  Little  Rock  or  do  you  have 

9  somebody  there  with  you? 

10  A      I  don't  have  anybody  with  me.    I'm  alone  on 

1 1  my  phone. 

12  Q      Okay.   Objections  to  the  forms  of  the 

13  questions  will  be  noted  for  the  record.   Counsel  may 

14  object  on  grounds  of  privilege  or  relevance  and  the 

15  committee  chairman  may  rule  on  objections  where  the 

16  witness  refuses  to  answer  a  question. 

1 7  Do  you  have  any  questions  before  we  get 

18  started? 

19  A      The  only  question  is  I'd  like  a  copy  of  the 

20  authorization  that  you  just  read.   If  you  could 

21  provide  that  to  me,  I'm  not  sure  I  recall  what  that 

22  was  — 

1  Q      Senate  Resolution  120? 

2  A      Yes. 

3  Q      You  want  it  before  we  go  further? 

4  A      No.   Just  send  me  a  copy  of  that. 

5  Q      Okay. 

6  Any  other  questions  at  this  point? 

7  A      No. 

8  Q      Mr.  Mays,  do  you  know  David  Hale? 

9  A      Yes. 

10  Q      How  do  you  know  him? 

1 1  A      What  do  you  mean,  how  do  I  know  him? 

12  Q      What's  the  nature  of  your  relationship  with 

13  David  Hale? 

14  A      I  met  David  Hale  through  his  brother  Miles 

15  Hale  when  I  was  in  law  school,  I  believe,  or  shortly 

16  thereafter  when  his  brother  was  running  for 

17  prosecuting  attorney  for  Pulaski  County  and  I 

18  subsequently  worked  with  him  as  a  deputy  prosecuting 

19  attorney  in  the  Pulaski  County  prosecuting  attorney's 

20  office  in  Arkansas. 

21  Q      Worked  with  David  or  his  brother? 

22  A      I  worked  with  David. 
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1  Q      And  how  long  did  you  work  with  him? 

2  A      I  don't  know.   A  year  and  a  half,  in  that 

3  range.   I'm  not  certain. 

4  Q      Since  working  with  him  during  that  time 

5  period,  did  you  continue  to  have  any  kind  of  business 

6  or  other  type  of  relationship  with  him? 

7  A      I  don't  recall  any  business  relationship, 

8  but  1  had  a  social  relationship. 

9  Q      And  that  has  continued  to  this  day? 

10  A      Yes. 

1 1  Q      How  frequently  do  you  see  ~  have  you  seen 

12  Mr.  Hale? 

13  A      I  don't  see  him  frequently.   It  would  be 

14  hard  to  estimate,  but  it  would  be  infrequent. 

15  Q      It's  a  social  relationship? 

16  A      Yes,  he  is  a  lawyer  and  a  judge.   I  would 

17  occasionally  appear  in  his  municipal  court  and  I 

18  would  occasionally  see  him  in  some  social  contact, 

19  not  designed  to  meet  with  him,  but  as  a  rule,  just 

20  visit  with  him  when  I  saw  him,  and  we  would  chat. 

21  Q      Have  you  ever  represented  him? 

22  A      Briefly. 

1  Q      When  was  that? 

2  A      Shortly  after  he  received  ~  after  he  was 

3  indicted. 

4  Q      After  September  23  - 

5  A      I  don't  remember  when  he  was  indicted  but 

6  if  that's  when  he  was  indicted,  after  September  23. 

7  Q      How  long  did  you  represent  him? 

8  A      Oh,  generally  1  represented  him  in 

9  conjunction  with  another  attorney  by  the  name  of  - 

10  oh,  let  me  think.    I'm  having  trouble  recalling  his 

1 1  name,  but  we  met  with  the  U.S.  Attorney  relating  to 

12  the  charges  to  determine  how  substantive  those 

13  charges  were.   And  based  on  the  substantive  nature  of 

14  the  charges,  I  determined  that  it  would  be  too 

15  demanding  on  my  time  to  assist  him  any  further  in 

16  connection  with  that  particular  matter.   And  I  would 

17  say  that  that  was  maybe  30  days. 

18  Q      Who  did  you  meet  in  the  U.S.  Attorney's 

19  office? 

20  A      The  attorney  who  was  handling  that  case 

21  there.   I  can't  remember.   Bear  ~  I  don't  remember 

22  the  name.   If  you  told  me  the  name,  I  would  remember. 
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1  Q      Did  you  meet  with  Paula  Casey'? 

2  A      No. 

3  Q      Did  you  meet  with  Fletcher  Jackson? 

4  A      Fletcher  Jackson. 

5  Q      Did  you  meet  with  Michael  Johnson? 

6  A      No. 

7  Q      Did  you  meet  with  anyone  else  in  the  U.S. 

8  Attorney's  office? 

9  A      I'm  not  sure  he  was  indicted  at  that  time. 
No,  Fletcher  Jackson  was  the  attorney  we  met  with. 

1 1  Q      Was  it  prior  to  his  indictment? 

12  A      I'm  not  sure.    It  was  either  very  close  or 

13  right  after  his  indictment.   It  was  after  the 

14  subpoena  had  been  issued  for  all  of  his  documents.   I 

15  do  remember  that.   And  I'll  think  of  the  name  of  the 

16  attorney  with  whom  I  met  who  was  accompanying  me. 

17  Q      Was  it  Mr.  Price? 

18  A      Price,  Dale  Price. 

19  Q      Bill  Price  or  Dale  Price? 

20  A      I  think  Dale,  but  Mr.  Price. 

21  Q      Dale  Price? 

22  A      Right. 
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1  Q      Do  you  know  Randy  Coleman? 

2  A      Yes. 

3  Q      Would  this  have  been  before  Randy  Coleman 

4  represented  David  Hale? 

5  A      Yes. 

6  Q      Mr.  Coleman  represented  David  Hale  in 

7  August  of  1993.    Are  you  aware  of  that? 

8  A      I'm  not  sure  when  --I'm  not  sure  about 

9  dates. 

10  Q      In  terms  of  your  representation,  it 

1 1  occurred  before  Mr.  Coleman's  representation;  is  that 

12  correct? 

13  A      I  think  so,  yes. 

14  Q      When  you  said  after  there  was  a  subpoena 

15  for  his  documents,  are  you  aware  of  a  search  of  his 

16  offices  for  documents? 

17  A      I  don't  recall  that  there  was  a  search.   I 

18  just  know  that  he  shared  the  subpoena  with  me,  gave 

19  me  a  statement  relating  to  the  matter,  I  guess,  which 

20  would  be  privileged  and  asked  me  to  assist 

21  temporarily,  at  least,  and  I  did. 

22  Q      Were  you  present  when  the  FBI  went  to  his 
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1  offices  in  July  of  1993  to  obtain  records? 

2  A      No. 

3  Q      You're  aware  of  the  fact  that  the  FBI  did 

4  go  to  his  office  to  obtain  records? 

5  A      No. 

6  Q      Did  he  indicate  to  you  that  the  FBI  had 

7  come  to  his  office  to  obtain  records? 

8  A      I  don't  recall. 

9  Q      For  a  point  of  reference,  in  terms  of  your 

10  representation,  did  you  begin  to  represent  him 

1 1  shortly  after  records  were  obtained  from  him? 

12  A      Yes. 

13  Q      Would  these  have  been  records  obtained  from 

14  him  from  the  FBI? 

15  A      These  would  have  been  records  obtained  from 

16  him  pursuant  to  some  subpoena  that  he  was  served 

17  with,  a  copy  of  which  he  gave  me. 

18  Q      Earlier,  you  indicated  that  you've  got  a 

19  general  practice  of  law.    How  much  criminal  work  do 

20  you  do? 

21  A      Very  little  now. 

22 Q      Now,  the  Mr.  Price  that  you  referred  to,  is 
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1  he  in  your  firm,  or  does  he  practice  in  another  firm? 

2  A      He's  not  in  my  firm. 

3  Q      Did  Mr.  Price  bring  you  into  the  case,  or 

4  did  you  bring  Mr.  Price  into  the  case? 

5  A      Neither. 

6  Q      Did  Mr.  Hale  bring  both  of  you  into  the 

7  case? 

8  A      I  know  he  brought  me  into  the  case,  and  I 

9  believe  ~  1  assume  he  brought  Mr.  Price  into  the 

10  case. 

1 1  Q      After  Mr.  Hale  ~  after  you  decided  to 

12  represent  Mr.  Hale,  at  least  before  Mr.  Coleman 

13  became  involved,  who  did  you  contact  other  than 

14  Fletcher  Jackson? 

15  A      I  don't  think  I  contacted  anybody. 

16  Q      Do  you  know  Mr.  Pence  from  the  U.S. 

17  Attorney's  office? 

18  A      Mr.  Who? 

19  Q      Pence. 

20  A      Yes. 

21  Q      He  was  the  acting  U.S.  Attorney  before 

22  Paula  Casey? 
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1  A      Did  I  know  that  he  was? 

2  Q      Yes,  did  you  know  that  he  was. 

3  A      No,  not  really. 

4  Q      At  the  time  you  talked  to  --  how  many  times 

5  did  you  talk  to  Mr.  Jackson  about  David  Hale's  case? 

6  A      Once. 

7  Q      Was  that  at  the  U.S.  Attorney's  office'? 

8  A      Yes. 

9  Q      Was  anyone  else  present  besides  Mr.  Price*? 

10  A      No. 

1 1  Q      How  long  did  you  meet? 

12  AT  would  have  to  estimate  that. 

13  Q      What's  your  best  estimate? 

14  A      30  minutes  to  an  hour. 

15  Q      Now,  was  the  purpose  of  that  meeting  to 

16  obtain  a  disposition  in  the  case  or  just  to  obtain 

17  information  with  respect  to  whether  or  not  you  should 

18  continue  to  represent  Mr.  Hale? 

19  A      Information  as  to  whether  or  not  I  should 

20  continue  to  participate. 

2 1  Q      Now,  after  that  meeting  --  how  long  after 

22  that  meeting  did  you  make  a  determination  that  you 


1  would  not  continue  to  represent  Mr.  Hale? 

2  A      Oh,  not  long  after  that  meeting.   I  don't 

3  remember  specifically  how  long,  but  not  long  after 

4  that  meeting. 

5  Q      Why  was  it  you  made  a  determiriation  that 

6  you  could  not  continue  to  represent  Mr.  Hale  in  the 

7  matter? 

8  A      Because  it  appeared  that  this  matter  was 

9  going  to  require  substantial  time  and  much  more 

10  involvement  than  I  was  able  to  commit  to  the  matter. 

1 1  Q      Did  you  have  any  concerns  with  respect  to 

12  any  conflicts  of  interest  you  might  have? 

13  A      No. 

14  Q      As  a  result  of  that  meeting  --  strike 

15  that. 

16  When  Mr.  Hale  first  came  to  you  and  said 

1 7  that  some  records  had  been  subpoenaed,  did  he  -  do 

18  you  know  if  that  could  have  been  as  early  as  May  of 

19  1993? 

20  A      I  just  don't  remember  when  that  was,  but  I 

21  would  suggest  that  it  would  be  sometime  around  the 

22  time  that  the  subpoena  was  served  on  him  and  the 
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1  documents  were  taken  from  his  office,  but  I  don't 

2  recall  when  it  was. 

3  Q      But  you're  talking  about  documents  taken 

4  from  his  office  as  opposed  to  a  request,  for 

5  instance,  from  the  SB  A  that  might  have  occurred 

6  earlier  in  the  year? 

7  A      Right.   I'm  assuming  he  turned  the 

8  documents  over.   I  don't  recall  the  specifics  about 

9  how  the  documents  were  transferred  from  Mr.  Hale  to 

10  the  federal  authorities. 

1 1  Q      Now,  the  SBA  referred  this  matter  to  its 

12  inspector  general  on  May  5,  1993,  and  some  records 

13  were  ultimately  obtained  later  in  July  1993.    Did  he 

14  come  to  you  between  May  5,  1993  and  the  latter  part 

15  of  July  1993? 

16  A      I  don't  know,  but  I  think  closer  to  July, 

17  now  that  you  mention  July,  but  I  don't  really 

18  remember  when  we  had  the  conversation. 

19  Q      At  the  time  that  you  met  with  Mr.  Jackson 

20  in  the  U.S.  Attorney's  office,  did  he  indicate  to  you 

21  that  the  investigation  would  lead  to  other  ~  might 

22  possibly  lead  to  any  other  individuals  other  than 


1  David  Hale? 

2  A      There  were  two  other  individuals  that  were 

3  involved,  and  he  mentioned  those  two  other 

4  individuals. 

5  Q      Which  two? 

6  A      I  don't  remember  their  names. 

7  Q      Did  he  mention  Mr.  Tucker's  name  at  the 

8  time? 

9  A      No. 

10  Q      Did  he  mention  the  Clintons  at  the  time? 

11  A      No. 

12  Q      Did  he  mention  Mr.  McDougal  at  the  time? 

13  A      No. 

14  Q      Between  the  time  that  he  asked  you  to 

15  represent  him  and  the  time  that  you  met  with 

16  Mr.  Jackson  from  the  U.S.  Attorney's  office,  did  you 

17  attempt  to  contact  anyone  on  David  Hale's  behalf? 

18  A      No. 

19  Q      How  long  after  he  came  to  you  did  you  call 

20  up  Fletcher  Jackson  to  set  up  a  meeting? 

21  A      Dale  Price  called  Fletcher  Jackson,  and  I 

22  don't  remember  how  long,  but  it  wasn't  that  long. 
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1  Q      So  Price  is  the  person  that  set  the  meeting 

2  up,  and  you  went  along  with  him? 

3  A      Yes. 

4  Q      Did  you  travel  to  Washington  between  May  5, 

5  1993  and  November  8,  1993? 

6  A      May  5,  1993  and  November  8,  1993? 

7  Q      Yes. 

8  A      Yes,  yes. 

9  Q      And  how  many  times? 

10  A      1  don't  recall. 

1 1  Q      Would  it  be  more  than  several?  Is  it 

12  something  frequent  that  you  do? 

13  A      I  traveled  to  Washington  frequently  between 

14  May  5,  1993  and  November  8,  whatever,  1993. 

15  Q      As  often  as  once  a  week  or  once  a  month? 

16  A      Yes. 

17  Q      Yes,  which  is  it,  once  a  week  or  once  a 

18  month? 

19  A      At  least  once  a  month  —  more  than  once  a 

20  month,  I  would  say.   I'm  not  sure  it  would  be  as  much 

21  as  once  a  week,  but  certainly  once  a  month. 

22 Q      And  what  is  the  purpose  of  your  coming  to 

20 

1  Washington? 

2  A      Business  related  to  my  business  activities. 

3  Q      Your  legal  practice? 

4  A      Social  activities  related  to  my  income 

5  opportunities  and  matters  that  related  to  my  business 

6  activities  there,  nonpolitical  activities. 

7  Q      You  said  something  about  political 

8  activities? 

9  A      Nonpolitical. 

10  Q      Between  May  5,  1993  and  November  8,  1993, 

1 1  did  you  visit  the  White  House? 

12  A      Between  May  5,  1993 -- 

13  Q      And  November  8,  1993,  did  you  visit  the 

14  White  House? 

15  A      Possibly.    I  don't  really  recall 

16  specifically.   It's  possible. 

17  Q      How  many  times? 

18  A      I  wouldn't  have  any  idea  of  knowing  that. 

19  I'm  not  even  sure  1  did,  but  it's  possible  that  1 

20  did. 

21  Q      If  you  did,  what  would  have  been  the 

22  purpose  of  your  visit? 
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1  A      It  could  have  been  associated  with  a  DNC 

2  function.    Probably  that  would  have  been  the  purpose 

3  of  the  visit. 

4  Q      So  it  could  have  been  one  time,  it  could 

5  have  been  more  than  once? 

6  A      It  could  have  been  one.    It  could  have  been 

7  more,  right.    But  they  would  probably  have  all  have 

8  been  associated  with  a  DNC  function. 

9  Q      Is  there  someone  from  the  White  House  that 

10  would  have  arranged  for  you  to  be  there? 

1 1  A      No.    Somebody  from  the  Democratic  National 

12  Committee  would  have  had  a  function  that  was  being 

13  hosted  by  the  White  House. 

14  Q      Did  you  go  to  the  White  House  for  any  other 

15  purpose  other  than  ~  if  you  went  to  the  White  House 

1 6  during  that  time  period,  could  you  have  gone  for  any 

17  other  purpose  other  than  a  DNC  purpose? 

18  A      Not  that  I  can  recall. 

19  Q      Have  you  ever  gone  to  the  White  House  for 

20  any  other  purpose  other  than  a  DNC  purpose? 

21  A      Other  than  a  DNC  fiinction,  during  that 

22  period  of  time? 


22 


1  Q      No,  any  time. 

2  A      Yes. 

3  Q      What  other  purposes  have  you  gone  to  the 

4  White  House? 

5  A      What  do  you  mean  what  other  purpose?   I 

6  don't  know  what  you  mean  by  that  question,  what  other 

7  purpose. 

8  Q      Well,  what  were  the  other  reasons  for  going 

9  to  the  White  House,  other  than  a  DNC  function? 

10  A      I  know  people  in  the  White  House,  so  I 

1 1  might  have  gone  to  visit  people  I  know  in  the  White 

12  House. 

13  Q      Who  do  you  know  in  the  White  House? 

14  A      I  know  several  people. 

15  Q      Do  you  know  Bill  and  Hillary  Clinton? 

16  A      Yes. 

1 7  Q      How  long  have  you  known  them? 

18  A      Since  he  was  --  since  --  I  don't  remember 

19  how  long,  but  certainly  since  he  was,  oh,  attorney 

20  general. 

21  Q      And  what's  the  nature  of  your  relationship 

22  to  the  Clintons? 
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1  A      Friend. 

2  Q      Did  you  work  ~  is  that  a  ~  so  that's  a 

3  social  relationship  or  a  business  relationship? 

4  A      A  social  relationship. 

5  Q      And  that's  been  the  case  since  he  was 

6  attorney  general? 

7  A      Yes. 

8  Q      And  you've  known  his  wife  since  that  time 

9  period  as  well? 

10  A      Approximately.   I  was  in  the  legislature  in 

1 1  Arkansas  between  '73  and  '77,  and  I  think  I  first  met 

12  President  Clinton  when  he  spoke  to  the  legislature 

13  during  the  period  of  time  that  1  was  a  member  of  it. 

14  Q      So  you've  had  a  business  and  a  social 

15  relationship  with  him  since  the  mid-'70s;  is  that 

16  correct? 

17  A      Yes.    I  wouldn't  say  business,  but  a  social 

18  relationship. 

19  Q      How  frequently  do  you  see  him? 

20  A      Infrequently. 

21  Q      How  frequently  did  you  see  him  in  1993? 

22 A      Infrequently. 


1  Q      Prior  to  his  becoming  President,  how 

2  frequently  did  you  see  him? 

3  A      Infrequently. 

4  Q      Who  else  do  you  know  at  the  White  House? 

5  A      I  know  Bruce  Lindsey. 

6  Q      And  what's  the  nature  of  your  relationship 

7  with  Mr.  Lindsey? 

8  A      Social. 

9  Q      How  do  you  know  him? 

10  A      He  was  a  lawyer  in  Little  Rock  at  the  firm 

1 1  of  Wright,  Lindsey  &.  Jennings. 

12  Q      And  again,  you  said  social  as  opposed  to  a 

13  business  relationship? 

14  A      Yes. 

15  Q      You  met  him  through  activities  in  the  Bar 

16  there  or  some  other  manner? 

17  A      Activities  through  the  --  in  my 

18  professional  association  with  the  Bar  and  in  my 

19  practice. 

20  Q      And  did  you  meet  him  through  Mr.  Clinton? 

21  A      No. 

22  Q      And  how  frequently  do  you  see  Mr.  Lindsey? 
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1  A      Infrequently. 

2  Q      What  about  in  1993? 

3  A      Infrequently. 

4  Q      Is  there  anyone  else  in  the  White  House 

5  that  you  knew  in  1993? 

6  A      Yes.    I'm  not  sure  I  can  come  up  with  all 

7  of  the  persons  that  I  know,  but  all  of  the  persons 

8  that  I  know  I've  seen  infrequently. 

9  Q      Did  you  know  Bill  Kennedy? 

10  A      Not  well. 

1 1  Q      What  was  the  nature  of  that  relationship, 

12  business  or  social? 

13  A      I  didn't  really  know  Mr.  Kennedy  very  well, 

14  and  I  knew  of  Mr.  Kennedy  and  I  met  him  once  or 

15  twice,  but  I  wouldn't  call  my  relationship  anything 

16  but  a  mere  acquaintance. 

17  Q      What  about  Mack  McLarty? 

18  A      Yes.   What  about  Mack  McLarty? 

19  Q      What's  the  nature  of  your  relationship  with 

20  Mr.  McLarty? 

21  A      Social. 

22 Q      And  how  long  have  you  known  him? 


1  A      I've  known  him  since  college,  since  law 

2  school,  since  my  law  school  years. 

3  Q      And  you've  maintained  a  social  relationship 

4  with  him  since  that  time? 

5  A      Yes. 

6  Q      How  frequently  do  you  see  him? 

7  A      Infrequently. 

8  Q      And  how  frequently  do  you  talk  to  him? 

9  A      Infrequently. 

10  Q      Do  you  know  a  Marsha  Scott? 

1 1  A      Yes. 

12  Q      What's  the  nature  of  your  relationship  with 

13  her? 

14  A      Acquaintance. 

1 5  Q      How  long  have  you  known  her? 

16  A      Oh,  not  long,  not  really.    I  mean,  I  would 

17  characterize  my  relationship  with  her  much  as  1  would 

1 8  characterize  my  relationship  with  Kennedy. 

19  Q      And  you've  just  met  her  a  few  times? 

20  A      A  few  times,  yes. 

21  Q      Did  you  know  Vince  Foster? 

22  A      Yes. 
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1  Q      And  what  was  the  nature  of  your 

2  relationship  with  him? 

3  A      I  practiced  law  with  him  -  against  him,  I 

4  should  say,  and  I  knew  him  professionally  and 

5  socially. 

6  Q      Did  you  know  Bernard  Nussbaum  when  he  was 

7  in  the  White  House? 

8  A      No,  not  really.   I  mean,  I  met  him  but  I 

9  didn't  really  know  him. 

10  Q      What  about  Maggie  Williams? 

11  A      I  knew  Maggie  Williams. 

12  Q      And  what's  the  nature  of  your  relationship 

13  with  Maggie  Williams? 

14  A      Social  relationship. 

15  Q      And  how  long  have  you  known  her? 

16  A      Only  since  '93. 

17  Q      And  Cliff  Sloan  or  Steve  Neuwirth,  did  you 

18  know  them? 

19  A      No. 

20  Q      Webster  Hubbell,  did  you  know  him? 

21  A      Yes. 

22 Q      What  was  the  nature  of  your  relationship 
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1  with  Webster  Hubbell? 

2  A      Professional  and  social. 

3  Q      And  how  long  have  you  known  Webster 

4  Hubbell? 

5  A      Oh,  I'm  not  really  sure,  but  certainly 

6  since  he  was  practicing  law  in  Little  Rock. 

7  Q      Between  May  5,  1993  and  November  8,  1993, 

8  did  you  talk  to  the  Clintons  about  the  David  Hale 

9  investigation  or  indictment? 

10  A      No. 

1 1  Q      Did  you  talk  to  Bruce  Lindsey  about  the 

12  David  Hale  investigation  or  indictment? 

13  A      No. 

14  Q      Did  you  talk  to  Bill  Kennedy  about  the 

15  David  Hale  investigation  or  indictment? 

16  A      No. 

17  Q      Did  you  talk  to  Mack  McLarty  about  the 

1 8  David  Hale  investigation  or  indictment? 

19  A      No. 

20  Q      Did  you  talk  to  Marsha  Scott  about  the 

21  David  Hale  investigation  or  indictment? 

22  A      No. 
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1  Q      Did  you  talk  to  Vince  Foster  about  the 

2  David  Hale  investigation  or  indictment? 

3  A      No. 

4  Q      Did  you  talk  to  Bernard  Nussbaum,  Cliff 

5  Sloan,  Steve  Neuwirth  or  Maggie  Williams  about  the 

6  David  Hale  investigation  or  indictment? 

7  A      No. 

8  Q      Did  you  talk  to  Webster  Hubbell  about  the 

9  David  Hale  investigation  or  indictment? 

10  A      No. 

1 1  Q      And  again,  that's  during  this  time  period, 

12  May  5,  1993  to  November  8,  1993,  and  your  answer  is 

13  no  for  all  these  people  during  this  time  period; 

14  correct? 

15  A      Yes,  that's  my  answer. 

16  Q      Did  you  talk  to  anyone  at  the  White  House 

17  between  May  5,  1993  and  November  8,  1993  about  the 

18  Hale  investigation  or  indictment? 

19  A      No. 

20  Q      Did  you  talk  to  anyone  during  this  same 

21  time  period  about  a  possible  investigation  of 

22  Governor  Tucker? 


1  A      No. 

2  Q      During  this  time  period.  May  5,  1993  to 

3  November  8,  1993,  did  you  talk  to  anyone  at  the 

4  Department  of  Justice  about  the  Hale  investigation  or 

5  indictment? 

6  A      No. 

7  Q      During  the  same  time  ~ 

8  A      Well,  other  than  Fletcher  Jackson,  but  I'm 

9  not  sure  when  that  occurred. 

10  Q      Did  you  talk  to  ~  during  this  same  time 

1 1  period,  did  you  talk  to  anyone  at  the  Justice 

12  Department  about  a  possible  investigation  of  Governor 

13  Tucker? 

14  A      No. 

15  Q      On  any  of  your  visits  to  Washington  between 

16  May  5,  1993  and  November  8,  1993,  did  you  talk  to 

17  anyone  in  Washington  about  the  Hale  investigation  or 

18  indictment? 

19  A      No. 

20  Q      Between  May  5,  1993  and  November  8,  1993, 

21  did  you  talk  to  anyone  at  the  U.S.  Attorney's  office 

22  in  Little  Rock  about  the  Hale  investigation  or 
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1  indictment  other  than  Fletcher  Jackson? 

2  A      Not  that  1  can  recall. 

3  Q      Between  those  same  dates,  did  you  talk  to 

4  anyone  at  the  FBI  office  in  Little  Rock  about  the 

5  Hale  investigation  or  indictment? 

6  A      Not  that  I  can  recall. 

7  Q      During  that  same  period  of  time,  May  5, 

8  1993  to  November  8,  1993,  did  you  ask  anyone  to  talk 

9  to  someone  in  Washington  about  the  Hale  investigation 

10  or  indictment? 

11  A      No. 

12  Q      During  that  same  time  period,  did  you  talk 

13  to  Bob  Nash  about  the  Hale  investigation  or 

14  indictment? 

15  A      Not  that  1  can  recall. 

16  Q      During  that  same  time  period,  did  you  talk 

17  to  Betsey  Wright  about  the  Hale  investigation  or 

18  indictment? 

19  A      Not  that  1  can  recall. 

20  Q      During  that  same  time  period,  did  you  talk 

21  to  Loretta  Lynch  or  David  Kendall  about  the  Hale 

22  investigation  or  indictment? 
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1  A      No. 

2  Q      Do  you  know  David  Kendall? 

3  A      No. 

4  Q      Between  May  5,  1993  and  November  8,  1993, 

5  did  you  talk  to  Randy  Coleman  about  the  Hale  case? 

6  A      I  don't  know  when  1  talked  to  Randy 

7  Coleman,  but  I  did  have  a  conversation  with  Randy 

8  Coleman. 

9  Q      Would  that  have  been  before  Randy  Coleman 

10  became  Mr.  Hale's  attorney? 

11  A      No. 

12  Q      It  was  sometime  afterwards? 

13  A      Yes. 

14  Q      Do  you  know  whether  it  was  after  Mr.  Hale 

15  was  indicted? 

16  A      I'm  not  sure,  but  Mr.  Hale  was  present. 

17  Q      Do  you  know  whether  it  was  September  or 

18  October  of  1993? 

19  A      No. 

20  Q      During  that  same  time  period,  did  you  talk 

21  to  Jim  or  Susan  McDougal? 

22  A      No. 
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1  Q      Did  you  talk  to  their  attorneys,  Sam  Heuer 

2  or  Jennifer  Horan? 

3  A      No. 

4  Q      During  that  same  time  period,  May  5,  1993 

5  to  November  8,  1993,  did  you  talk  to  an  individual  by 

6  the  name  of  Haley  who  represented  Mr.  Tucker? 

7  A      I  may  have  talked  to  him. 

8  Q      Now,  what's  his  first  name? 

9  A      John  Haley. 

10  Q      Did  you  talk  to  him  about  the  Hale 

1 1  investigation? 

12  A      No. 

13  Q      During  this  time  period,  did  you  talk  to 

14  Mr.  Tucker  about  the  Hale  investigation? 

15  A      No. 

16  Q      Have  you  ever  represented  Mr.  Tucker? 

17  A      No. 

18  Q      Do  you  know  Mr.  Tucker? 

19  A      Yes. 

20  Q      What's  the  nature  of  your  relationship  to 

21  Mr.  Tucker? 

22  A      I  have  known  Mr.  Tucker  since  I  was  in  law 
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1  school.    I  went  to  law  school  with  Mr.  Tucker. 

2  Q      Is  your  relationship  a  business  or  social 

3  relationship? 

4  A      Both. 

5  Q      How  frequently  do  you  see  him? 

6  A      Infrequently. 

7  Q      Are  you  involved  in  any  way  in  a  Tucker 

8  legal  defense  fund? 

9  A      Yes. 

10  Q      What's  your  involvement  in  that  fund? 

11  A      I  have  not  had  any  real  involvement,  but  I 

12  helped  assume  the  responsibility  of  trying  to  help 

13  with  respect  to  raising  money  for  the  legal  defense 

14  fund. 

15  Q      Are  you  in  charge  of  that  fund? 

16  A      Well,  I  have  a  --  I  wouldn't  say  -  I 

17  haven't  raised  any  money,  so  I'm  not  on  any  account 

18  which  disburses  money  with  respect  to  the  fund  and  I 

19  haven't  raised  any  money  as  of  yet. 

20  Q      Are  you  involved  in  a  McDougal  legal 

21  defense  fund  as  well? 

22  A      No. 
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1  Q      When  did  you  become  involved  with  a  Tucker 

2  defense  fund? 

3  A      I  don't  really  recall  specifically,  but 

4  obviously  after  he  was  charged  or  indicted. 

5  Q      When  did  you  first  become  aware  of  the  fact 

6  that  Mr.  Hale  had  been  making  allegations  against 

7  Mr.  Tucker  and  Bill  Clinton? 

8  A      When  I  read  it  in  the  paper. 

9  Q      That  would  have  been  September  of  1993? 

10  A      I  don't  really  remember  when  that  was,  but 

1 1  that's  when  he  came  to  me  with  those  allegations. 

12  Q      At  the  time  you  read  about  those 

13  allegations,  were  you  still  representing  Mr.  Hale? 

14  A      I  don't  think  so,  no. 

1 5  Q      How  soon  after  you  read  about  those 

16  allegations  did  you  become  involved  in  a  Tucker 

1 7  defense  fiind? 

18  A      I  don't  know,  but  I  don't  think  the  two 

19  related,  but  I  don't  know.    I  didn't  sense -- I 

20  didn't  become  involved  in  the  Tucker  defense  ftind 

21  until  he  was  indicted,  until  after  that. 

22  Q      Do  you  know  a  Stephen  Smith? 


1  A      Yes. 

2  Q      How  do  you  know  him? 

3  A      I  served  in  the  legislature  with  Stephen 

4  Smith. 

5  Q      Do  you  continue  to  maintain  a  social  and 

6  business  relationship  with  him? 

7  A      When  I  see  him,  1  talk  to  him  and  we  talk. 

8  We're  friends. 

9  Q      Do  you  know  a  Brent  Bumpers? 

10  A      1  know  Brent  Bumpers,  yes. 

1 1  Q      And  what's  the  nature  of  your  relationship 

12  with  Brent  Bumpers? 

13  A      Acquaintance. 

14  Q      It's  a  social  relationship? 

15  A      Yes. 

16  Q      How  long  have  you  known  him? 

17  A      Oh,  I  can't  ~  you  know,  1  met  him 

18  professionally  really  after  he  became  a  lawyer. 

19  Q      Do  you  know  a  Turner  Bowie? 

20  A      Who? 

21  Q      Turner  Bowie,  B-o-w-i-e? 

22  A      No. 
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1  Q      Did  you  talk  to  Brent  Bumpers  about  the 

2  David  Hale  investigation  or  the  Tucker  investigation? 

3  A      Not  that  I  can  recall. 

4  Q      Other  than  Fletcher  Jackson,  did  you 

5  contact  anyone  on  David  Hale  or  Tucker's  behalf? 

6  MR.  KRAVITZ:    I  think  he  testified  that  he 

7  didn't  contact  Fletcher  Jackson. 

8  MR.  GICALE:    I'm  sorry.    He  did  have 

9  contact  ~ 

10  MR.  KRAVITZ:    He  said  he  had  a  conversation 

1 1  with  him.    He  said  he  did  not  contact  him. 

12  MR.  GICALE:    Right. 

13  MR.  KRAVITZ:    Is  that  right,  Mr.  Mays? 

14  THE  WITNESS:   Yes,  that's  correct. 

15  MR.  KRAVITZ:    Probably  should  rephrase  that 

16  question. 

17  MR.  GICALE:    I'll  rephrase  it. 

18  BY  MR.  GICALE: 

19  Q      Did  you  contact  anyone  on  David  Hale's 

20  behalf? 

21  MR.  KRAVITZ:    During  that  time  period? 

22 MR.  GICALE:    Between  May  5,  1993  and 
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1  November  8,  1993. 

2  THE  WITNESS:   Not  that  I  recall.   There  was 

3  a  letter  that  I  may  have  written  to  the  SBA  relating 

4  to  his  Capital  Management,  Inc.,  which  was  being 

5  threatened,  which  the  SBA  was  getting  ready  to  take 

6  from  him,  and  he  had  some  potential  persons  who 

7  might  ~  there  were  some  people  who  might  have  been 

8  interested  in  buying  it  from  Pine  Bluff,  and  I  might 

9  have  written  a  letter  to  the  SBA  asking  for 

10  additional  time  on  his  behalf  to  make  arrangements  to 

1 1  maybe  transfer  that  entity. 

12  BY  MR.  GICALE: 

13  Q      Do  you  know  who  at  the  SBA  you  contacted? 

14  A      No,  no. 

15  Q      Would  that  have  been  prior  to  the 

16  receivership  —  just  prior  to  the  receivership? 

17  A      Probably,  yes. 

1 8  Q      Would  it  have  been  someone  at  the  SBA  in 

19  Washington  or  somewhere  else? 

20  A      Probably  Washington.   I  wrote  a  letter. 

21  I'm  not  sure,  whoever  was  the  head  of  the  SBA  at  that 

22  time,  whoever  ~  you  know,  I  didn't  have  any 
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1  telephone  conversation.   I  just  ~ 

2  Q      It  was  just  a  letter.   There  was  no  phone 

3  conversation? 

4  A      Right,  not  that  I  recall. 

5  Q      When  you  came  to  Washington  between  May  5, 

6  1993  and  November  8,  1993,  did  you  contact  anybody  at 

7  the  SBA  on  David  Hale's  behalf? 

8  A      I  don't  recall,  other  than  the  letter.   And 

9  when  we  say  on  his  behalf,  we're  relating  it  to  his 

10  interest  in  Capital  Management,  and  it  didn't  have 

1 1  anything  to  do  with  any  kind  of  investigation  or 

12  indictment. 

13  Q      Are  you  aware  of  whether  or  not  anyone  else 

14  went  to  Washington  to  advocate  on  behalf  of  David 

15  Hale  between  May  5,  1993  and  November  8,  1993? 

16  A      You  mean  with  respect  to  the  SBA  issue? 

17  Q      The  investigation. 

18  A      I'm  not  aware  of  anybody  who  has  contacted 

19  anybody  in  reference  to  ~  on  behalf  of  David  Hale 

20  with  respect  to  any  investigation. 

21  Q      What  about  Bill  Price,  do  you  know  whether 

22  or  not  he  went  to  —  I'm  sorry.    Is  it  Bill  Price  or 


1  Dale  Price? 

2  A      Dale  Price.   I'm  referring  to  Dale  Price 

3  anyway. 

4  Q      Do  you  know  whether  or  not  he  went  to 

5  Washington  during  that  time  period? 

6  A      No. 

7  Q      Do  you  know  whether  or  not  he  contacted 

8  anyone  from  —  called  anyone  in  Washington  ~ 

9  A      No. 

10  Q      ~  during  that  time  period? 

11  A      No. 

12  MR.  GICALE:    I'm  not  quite  through  with  my 

13  questions,  but  I  know  you  have  to  go  and  Mr.  Kravitz 

14  is  here  and  he'd  like  to  ask  a  few  questions.   So  let 

15  me  just  --  for  the  time  being,  I'll  defer  to  him,  and 

16  I  know  we  only  have  a  few  minutes,  but  I  want  to  give 

17  him  an  opportunity  to  ask  some  questions.   And  we'll 

18  see  where  we  are  at  the  end  of  his  questioning. 

19  EXAMFNATION 

20  BY  MR.  KRAVITZ: 

21  Q      Mr.  Mays,  this  is  Neal  Kravitz,  Democratic 

22  counsel,  and  I  just  have  a  couple  of  follow-up 
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1  questions  to  ask  you. 

2  When  you  and  Mr.  Price  met  with  Fletcher 

3  Jackson  at  the  United  States  Attorney's  office,  did 

4  Mr.  Jackson  indicate  to  you  whether  Mr.  Hale  was 

5  facing  indictment  on  one  or  more  felony  charges? 

6  A      Yes. 

7  Q      Is  that  what  Mr.  Jackson  indicated,  that 

8  there  would  be  one  or  more  felony  charges  included  in 

9  an  indictment? 

10  A      Yes. 

11  Q      To  your  knowledge,  did  Mr.  Hale  become 

12  aware  of  that  information,  either  from  you  or  from 

13  Mr.  Price  after  that  meeting? 

14  A      Yes. 

15  Q      Did  you  tell  Mr.  Hale  that? 

16  A      Yes. 

17  Q      Now,  your  representation  of  Mr.  Hale 

18  continued  on  for  a  short  period  of  time  after  your 

19  meeting  with  Mr.  Jackson? 

20  A      Very  short,  yes. 

21  Q      At  any  time  during  your  representation  of 

22  Mr.  Hale,  did  Mr.  Hale  say  anything  to  you  about  any 
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1  of  the  allegations  that  he  has  subsequently  made 

2  against  Mr.  Clinton  or  Mr.  Tucker? 

3  A      No. 

4  Q      Did  you  discuss  with  Mr.  Hale  any  of  the 

5  allegations  against  him  that  were  being  leveled  by 

6  the  United  States  Attorney's  office? 

7  A      Yes. 

8  Q      And  in  none  of  those  discussions  did 

9  Mr.  Hale  make  any  statement  to  you  indicating  that  he 

10  had  information  about  possible  criminal  wrongdoing  by 

1 1  either  Mr.  Clinton  or  Mr.  Tucker? 

12  A      No. 

13  MR.  KRAVITZ:    Thank  you  very  much. 

14  MR.  GICALE:    A  couple  other  questions. 

15  EXAMINATION 

16  BY  MR.  GICALE: 

17  Q      Did  you  talk  to  anyone  during  that  same 

18  time  period.  May  5,  1993  --  strike  that. 

19  Did  you  learn  in  your  discussions  with 

20  Mr.  Jackson  that  there  might  be  also  an  investigation 

21  of  Madison  Guaranty? 

22  A      No. 
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1  Q      Did  you  talk  to  anyone  in  Washington 

2  between  May  5,  1993  and  November  8,  1993  about  a 

3  potential  investigation  of  Madison  Guaranty  or 

4  Whitewater? 

5  A      No. 

6  Q      Did  you  ever  indicate  to  anyone  that  you 

7  were  going  to  Washington  or  you  knew  someone  who  was 

8  going  to  Washington  to  have  the  investigation  with 
respect  to  Mr.  Hale  or  Madison  Guaranty  quashed? 

A      No. 

Q      Now,  earlier  we  went  through  ~  we  started 
to  go  through  a  list  of  people  that  you  knew  at  the 
White  House,  and  you  indicated  ~  we  went  through  a 
number  of  people. 

In  the  other  instances  where  you  did  visit, 
who  were  you  there  to  visit? 

A      1  don't  remember.   I  mean,  you  know,  I 
don't  recall.   1  remember  having  —  1  don't  remember 
what  period.    I  do  remember  having  lunch  with  Joe 
Vincent  Foster. 

Q      And  1  want  to  make  sure  this  is  the  case. 
You  testified  you  did  not  talk  to  Vincent  Foster 
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1  about  the  Hale  investigation? 

2  A      I  did  not  talk  to  Vincent  Foster  about  the 

3  Hale  investigation. 

4  MR.  GICALE:    You  have  to  go  at  this  point? 

5  THE  WITNESS:   Yes,  unless  --  if  we  think  we 

6  can  conclude  in  about  five  minutes. 

7  MR.  GICALE:    If  you  can  give  me  one  minute, 

8  I  think  that  we  can.   Could  you  allow  one  minute? 
THE  WITNESS:    Sure. 
MR.  GICALE:    Thank  you. 
(Pause.) 
BY  MR.  GICALE: 

Q      Mr.  Mays,  the  other  instances  when  you've 
been  at  the  White  House,  those  were  social  occasions 
to  visit  people? 

A      Yes. 

Q      In  any  of  the  instances,  have  you  ever 
discussed  the  Hale  investigation? 

A      No. 

Q      Did  you  talk  to  anybody  about  the  substance 
of  your  testimony  before  testifying  today? 

A      No. 
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1  Q      Did  you  call  Mr.  Hubbell  in  April,  May  and 

2  June  of  1993? 

3  A      I  don't  know.    I  could  have. 

4  Q      Specifically,  did  you  call  him  on  April  2, 

5  1993? 

6  A      I  don't  recall.   It's  possible.   I  don't 

7  know. 

8  Q      Did  you  call  him  on  May  12,  1993? 

9  A      Call  him  on  May  12,  1993? 

10  Q      Yes. 

11  A      I  don't  know.   I  mean,  I  may  have. 

12  Q      Did  you  call  him  on  May  13,  1993? 

13  A      I  don't  recall  when  I  called  him.    I  did 

14  call  him.    I  don't  know  during  what  time  period,  but 

15  I  have  called  Mr.  Hubbell. 

16  Q      What  did  you  call  him  about? 

17  A      I  don't  really  recall,  but  I  know  it  wasn't 

18  about  David  Hale. 

19  Q      What  was  it  about? 

20  A      I  don't  know.    I  can't  remember  what  we 

21  talked  about,  but  maybe  I  was  just  coming  to 

22  Washington  and  wanted  to  go  to  lunch.   I  mean,  I 
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1  don't  really  remember.  Nothing  really  of  substance. 

2  Q      Did  you  talk  to  him  on  June  2nd? 

3  A      I  don't  remember. 

4  Q      Did  you  talk  to  him  on  October  26,  1993? 

5  A      I  don't  remember. 

6  Q      And  if  you  talked  to  him,  or  if  you  left  a 

7  message  for  him,  do  you  remember  what  that  was  about? 

8  A      If  I  did,  it  was  about  meeting  him  for 

9  lunch,  having  a  drink  with  him  or  just  to  socialize 

10  with  him. 

1 1  Q      Was  he  a  close  friend  of  yours? 

12  A      He  was  a  pretty  close  friend  of  mine.   I 

13  knew  him  pretty  well.    We  served  on  some  county 

14  committees  in  Pulaski  County  together,  and  so  I  would 

15  consider  him  a  pretty  good  friend. 

16  Q      Have  you  talked  to  James  Blair  about  the 

17  Hale  investigation? 

18  A      No. 

19  Q      Or  the  Tucker  investigation? 

20  A      No. 

21  MR.  GICALE:    I  don't  believe  I  have 

22  anything  else.   Thank  you  very  much. 
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1  THE  WITNESS:    Thank  you. 

2  MR.  KRAVITZ:    Thank  you,  Mr.  Mays. 

3  (Whereupon,  at  12:08  p.m.,  the  deposition 

4  was  concluded.) 
5 

6 

7  RICHARD  L.  MAYS 
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1  PROCEEDINGS 

2  Whereupon, 

3  EDITH  E.  HOLIDAY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      Edith  E.  Holiday. 

1 1  Q      And  how  do  you  spell  that? 

12  A      E-d-i-t-h,  E.,  H-o-l-i-d-a-y. 

13  Q      And  could  you  please -- are  you  presently 

14  employed? 

15  A      I  am  self-employed. 
16 

17 
18 
19 
20 
21 
22 Q      You  indicated  you  were  self-employed.   In 

1  what  business? 

2  A      I  presently  serve  as  a  member  of  the  board 

3  of  directors  of  six  corporations. 

4  Q      Which  corporations? 

5  A      Amerada  Hess  Corporation,  A-m-e-r-a-d-a, 

6  H-e-s-s,  Corporation;  Bessemer  Trust  Company,  I  am 

7  actually  on  two  of  their  boards.   One  is  Bessemer 

8  Trust  Company  of  New  Jersey,  B-e-s-s-e-m-e-r,  Trust, 

9  T-r-u-s-t,  Company,  and  the  other  is  Bessemer  Trust 

10  Company  NA.    Beverly  Enterprises,  B-e-v-e-r-1-y, 

1 1  Enterprises  Incorporated;  Hercules,  H-e-r-c-u-1-e-s, 

12  Incorporated;  H.J.  Heinz  Company,  H-e-i-n-z. 

13  Q      Now,  between  September  1992  and  January 

14  1993,  where  were  you  employed? 

15  A      The  White  House. 

16  Q      In  what  capacity? 

17  A      Assistant  to  the  President  and  Secretary  of 

18  the  Cabinet. 

19  Q      When  were  you  appointed  to  those  positions? 

20  A      June  1990. 

2 1  Q      You  were  appointed  to  both  those  positions 

22  on  that  date? 
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1  A      Yes. 

2  Q      And  you  held  both  of  those  positions  until 

3  January  of  1993? 

4  A      Yes. 

5  MR.  GICALE:   Now,  prior  to  this  deposition, 

6  we  had  an  off-the-record  discussion  with  Mr.  Cole, 

7  from  the  Minority,  who  did  contact  you  last  week,  and 

8  did  not  make  a  request  for  documents  at  this  point. 

9  And  we've  indicated  prior  to  your  deposition,  that 

10  depending  on  your  testimony,  we  would  determine 

1 1  whether  there  will  be  subsequent  requests  for 

12  documents. 

13  MR.  SCHILLER:    May  I  make  a  statement? 

14  MR.  GICALE:    Sure. 

15  MR.  SCHILLER:    Probably  should  have  at  the 

16  outset. 

17  MR.  GICALE:    State  your  name  for  the 

18  record.   You  have  his  name. 

19  MR.  SCHILLER:    My  name  is  Jonathan 

20  Schiller.   And  my  statement  is  limited  to  the  fact 

21  that  Ms.  Holiday's  appearing  voluntarily  today,  and 

22  intends  to  cooperate  with  the  legal  team  of  the 

1  Committee  as  best  she  can.   And  if  there  are  some 

2  documents,  such  as  a  calendar  as  Mr.  Cole  indicated  a 

3  moment  ago,  she  would  certainly  do  her  best  to 

4  identify,  cooperate  in  producing  it  to  you.    But  I 

5  did  want  to  note  for  the  benefit  of  the  record,  the 

6  voluntary  appearance  and  her  intent  to  cooperate. 

7  MR.  COLE:    I  would  also  like  to  note  for 

8  the  record,  we  very  much  appreciate  her  appearing 

9  here  on  such  short  notice.   Her  name  came  up  late  in 

10  our  discovery  process  and  we  are  grateful  for  her 

1 1  appearing. 

12  MR.  GICALE:    Likewise.   The  only  reason  I 

13  reference  the  request  for  documents,  normally  we  have 

14  those  requests  and  we  ask  of  the  witnesses  whether  or 

1 5  not  they  have  searched  the  records  for  responsive 

1 6  documents  and  because  we  did  call  you  at  a  late  date, 

1 7  a  request  was  not  sent  out,  and  because  of  the  fact 

18  that  your  name  was  not  mentioned  until  sometime  late 

19  in  the  process. 

20  BY  MR.  GICALE: 

2 1  Q      Now,  I  note  that  you  do  have  an  attorney  of 

22  record,  Jonathan  Schiller.   Have  you  spoken  to  anyone 
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1  other  than  Mr.  Schiller,  prior  to  today's  deposition, 

2  with  respect  to  the  substance  of  your  testimony 

3  today? 

4  A      Only  to  the  independent  counsel  ~ 

5  Q      Okay. 

6  A      -  who  raised  questions  with  me. 

7  Q      Have  you  spoken  to  anybody  else  with 

8  respect  ~ 
A      My  husband. 

Q      Okay.   Anyone  else  other  than  those  people? 
A      No,  sir. 
Q      Ms.  Holiday,  this  deposition  is  being 

conducted  pursuant  to  Senate  Resolution  120.    The 
resolution  establishes  a  special  committee 
administered  by  the  Banking  Committee  to  conduct  an 
investigation  involving  Whitewater  Development 
Corporation,  Madison  Savings  &  Loan  Association, 
Capital  Management  Services,  Inc.,  the  Arkansas 
Development  Finance  Authority,  and  other  related 
matters. 

Section  1(b)(2)(C)  of  Senate  Resolution  120 
authorizes  an  investigation  and  public  hearings  into 

1  whether  the  Department  of  Justice  has  improperly 

2  handled  RTC  criminal  referrals  relating  to  Madison 

3  Guaranty  Savings  &  Loan  Association  or  Whitewater 

4  Development  Corporation. 

5  You  were  requested  to  testify  last  week. 

6  This  deposition  is  being  taken  in  advance  of  a  public 

7  hearing  which  will  continue  this  week.    It's  possible 

8  that  you  may  testify. 
We  will  be  asking  you  a  series  of 

questions.   You,  of  course,  are  testifying  under 
oath.   If  you  don't  understand  a  question,  let  us 
know  and  we  will  rephrase  it.    The  stenographer  is 
preparing  a  record  of  questions  and  answers.   The 
deposition  will  be  treated  as  committee  confidential 
until  the  commencement  of  the  hearings. 

Prior  to  the  hearings  you  will  receive  a 
letter  from  the  Committee  telling  you  that  you  may 
come  to  the  Senate  to  review  the  transcript  of  your 
deposition  and  make  note  of  any  corrections  for 
transcription  on  an  errata  sheet.   As  you  are  being 
called  to  testify  in  a  public  hearing,  you  will  be 
permitted  to  have  a  copy  of  your  deposition 
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1  transcript  four  days  in  advance  of  your  testimony. 

2  You  may  be  represented  by  counsel,  and  Mr.  Schiller 

3  is  here  on  your  behalf 

4  Objections  to  the  form  of  questions  will  be 

5  noted  for  the  record.   Counsel  may  object  on  grounds 

6  of  privilege  or  relevance.  The  committee  chairman 

7  may  rule  on  objections  where  the  witness  refuses  to 

8  answer  a  question. 

9  Do  you  have  any  questions  at  this  point? 

10  A      No. 

1 1  Q      Directing  your  attention  to  September  of 

12  1992,  did  you  ask  then-Attorney  General  Barr  if  he 

13  would  have  been  aware  of  an  S&L  matter  involving  one 

14  of  the  candidates  during  that  election,  and  whether 

15  or  not  ~  whether  he  would  know  whether  or  not  such  a 

16  matter  was  pending  at  the  Department  of  Justice? 

17  A      Let  me  start  by  saying  I  am  aware  of  a 

18  conversation  that  has  occurred  with  Bill  Barr.    I  now 

19  know  it  to  have  been  in  September  of  1992,  although 

20  that  was  not  a  date  or  time  that  stood  out  in  my 

2 1  memory,  but  through  this  process,  have  reconstructed 

22  that  as  being  the  time. 
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1  But  I  have  only  a  very  general  memory  of 

2  that  conversation.   I  do  not  remember  specifically 

3  what  was  said.    But  I  remember  it  to  be  a 

4  conversation  about  politics. 

5  Q      What  do  you  remember  about  the 

6  conversation? 

7  A      I  remember  that  we  were  traveling  from 

8  Atlanta  to  Washington,  and  were  seated  together.   It 

9  was  a  surprise  to  me  that  Bill  was  on  the  plane.   I 

10  had  been  with  the  President  in  Atlanta.    I  did  not 

1 1  expect  him  to  be  with  us  traveling,  and  we  happened 

12  to  be  seated  together. 

13  I  remember  a  very  broad  political 

14  discussion.   Precisely  the  words  used  and  the  issues 

1 5  discussed,  I  do  not  remember. 

16  I  do  remember,  having  thought  about  it  and 

1 7  having  the  benefit  of  conversations  that  brought  this 

18  matter  to  my  attention,  I  do  recall  having  mentioned 

19  to  him  a  news  article,  or  news  articles,  in  the 

20  context  of  a  political  discussion,  that  concerned  a 

21  savings  and  loan  that  had  relationships  with  the 

22  Clintons. 
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1  And  then  I  remember  only  that  1  was,  at  the 

2  time,  lamenting  political  coverage,  press  coverage 

3  that  I  thought  was  --  had  not  been  full  in  this  area, 

4  and  that  1  was  troubled  by  the  story.   And  I  remember 

5  that  Bill  seemed  unfamiliar  with  what  I  was  talking 

6  about. 

7  Q      Do  you  know  which  press  article  or  articles 

8  you  were  referring  to  at  the  time? 

9  A      1  —  1  have  ~  in  preparing  for  this,  have 

1 0  gone  back  and  looked  or  tried  to  look  at  what  would 

1 1  have  been  in  my  mind.    And  1  ~  it  stands  out  to  me 

12  that  it  could  have  been  a  New  York  Times  article,  but 

13  I  don't  remember  specifically. 

14  1  know  that  there  were  several  articles 

15  that  had  occurred  in  the  months  prior  to  this  time, 

16  but  1  cannot  describe  precisely  what  they  are. 

17  Q      Well,  in  discussing  that  article  or  some 

18  article  with  Mr.  Barr,  as  a  part  of  that 

19  conversation,  did  you  ask  him  whether  he  would  have 

20  been  aware  of  whether  or  not  there  was  an  S&L  matter 

21  involving  the  Clintons  or  one  of  the  candidates  in 

22  the  Department  of  Justice? 


1  A      1  just  ~  1  don't  recall  the  specific 

2  conversation  we  had  about  this  story.    I  just  —  1 

3  don't  recall  the  words  used.    1  know  that  ~  1  just 

4  know  that  at  the  time,  it  was  a  politically 

5  frustrating  time,  and  that,  in  the  context  of  a  broad 

6  ranging  political  conversation,  I  believe  that  that 

7  was  discussed.   But  the  words  used,  and  what  1  said 

8  to  him,  what  he  said  to  me,  1  simply  do  not  recall. 

9  Q      And  is  that  the  extent  of  the  conversation 

10  that  you  recall  on  the  plane  that  day? 

1 1  A      Yes. 

12  Q      Do  you  recall  having  a  subsequent 

13  conversation  with  him  where  he  indicated  that  the 

14  rumors  that  you  had  possibly  discussed  were 

15  completely  baseless? 

16  A      1  don't  recall  a  further  conversation  with 

17  him  about  this.    1  had  regular  conversations  with 

1 8  cabinet  officers  as  part  of  my  ongoing  daily 

19  activities,  but  1  do  not  recall  a  subsequent 

20  conversation  about  this. 

21  Q      And  earlier  1  directed  you  to  September  of 

22  1992.   Between  August  of  1992  and  the  time  of  the 
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1  election,  do  you  remember  any  other  conversation  with 

2  them  with  respect  to  this? 

3  A      No,  I  do  not. 

4  Q      Did  anyone  prompt  you  to  have  this 

5  conversation  with  him? 

6  A      No. 

7  Q      Was  anyone  else  present  when  you  had  this 

8  conversation? 

9  A      There  wasn't  another  person  sitting  in 

10  proximity  to  us  that  I  recall,  although  there  were 

1 1  plenty  of  other  people  on  the  plane.   But  I  can't  - 

12  I  don't  think  anyone  was  sitting  in  our  immediate 

13  area.  Although  there  were  other  travelers  certainly 

14  milling  about,  but  I  don't  recall  anyone 

1 5  participating  in  the  conversation  with  us. 

16  Q      Do  you  know  whether  or  not  he  referenced 

17  the  Silverado  matter  in  the  -- 

18  A      I  do  not  recall. 

19  MR.  GICALE:    I  have  nothing  further  at  this 

20  point. 

21  EXAMINATION 

22  BY  MR.  COLE: 
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1  Q      Ms.  Holiday,  as  I  indicated  earlier,  I  am 

2  Lance  Cole.    I  am  the  Minority  counsel  to  the 

3  Committee.  Am  I  correct  in  understanding  you  are  an 

4  attorney? 

5  A      Yes. 

6  Q      Could  you,  for  the  record,  describe  your 

7  professional  background  since  graduation  from  law 

8  school,  the  positions  you've  held,  and  your 

9  responsibilities  in  those  positions. 
A      After  graduating  from  law  school,  I  became 

1 1  an  associate  at  Reed,  Smith,  Shaw  &  McClay;  R-e-e-d, 

12  Smith,  S-h-a-w,  and  McClay,  M-c-C-1-a-y;  Washington, 

13  D.C. 

14  In  19  --  let's  see,  that  was  1977.    In 

15  1982,  I  took  a  leave  of  absence  from  that  position, 

16  and  served  as  a  legislative  assistant  to  then-Senator 

17  Nicholas  F.  Brady.    I  returned  --  I  became  his 

1 8  legislative  director  during  the  course  of  the  year  in 

19  1982,  and  returned  to  my  law  firm.  Reed,  Smith,  Shaw 

20  &  McClay  in  Washington  in  1983. 

21  I  served  with  that  firm  until  later  in 

22  1983,  when  I  moved  to  Atlanta,  Georgia,  and  was  an 
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1  attorney  at  the  firm  of  Dow,  Lohnes  &  Albertson, 

2  D-o-w,  L-o-h-n-e-s  and  Albertson.   In  1984,  I  became 

3  executive  director  of  the  commission  on 

4  legislative  -  executive  legislative  and  judicial 

5  salaries  in  Washington,  D.C.,  served  in  that  position 

6  until  1985. 

7  In  August  of  1985  I  became  counsel,  if  you 

8  will,  to  the  political  action  committee  known  as  Fund 

9  for  America's  Future  in  Washington,  D.C.   And  then  in 

10  1987,  I  became  counsel,  and  operations  and 

1 1  administrative  director,  of  George  Bush  for 

12  President.   In  1988,  I  became  chief  counsel,  national 

13  operations,  the  financial  director  of  Bush/Quayle. 

14  And  later  in  1988,  I  became  assistant  secretary  of 

15  the  Treasury  for  public  affairs  and  public  liaison. 

16  I  was  confirmed  by  the  Senate  in  the  Reagan 

17  Administration.   And  then  1989,  I  became  general 

18  counsel  of  the  Treasury.   In  1990,  I  assumed  the 

19  White  House  position  we  discussed  earlier. 

20  Q      And  if  I  could  focus  on  the  positions  you 

21  held  at  the  Department  of  Treasury  in  1988  and  1989, 

22  beginning  with  your  appointment  in  the  public  affairs 

16 

1  department,  what  were  your  responsibilities  in  that 

2  position? 

3  A      Well,  I  was  the  Secretary's  chief 

4  spokesman,  and  served  the  Treasury  Department's  press 

5  and  public  affairs  function,  and  related  to  the 

6  public  in  a  variety  of  ways,  including  the  public 

7  liaison,  handled  the  ~  the  many  interested  outside 

8  constituents,  if  you  will,  of  the  Treasury 

9  Department. 

10  Q      I  should  know  this,  but  was  Mr.  Brady  the 

1 1  Secretary  of  the  Treasury  at  that  time? 

12  A      He  was. 

13  Q      Was  he  ~  he  continued  to  be  the  Secretary 

14  of  the  Treasury  in  1989? 

15  A      Yes. 

16  Q      In  your  capacity  in  the  public  affairs 

17  department,  did  you  have  occasion  to  deal  with  the 

18  federal  regulatory  agencies  that  oversaw  financial 

19  institutions  such  as  S&Ls? 

20  A      Yes. 

21  Q      What  were  your  duties  in  that  regard, 

22  starting  in  1988  and  prior  to  your  appointment  as 
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1  general  counsel? 

2  A      Prior  -- 

3  Q      Still  focusing  on  your  time  in  public 

4  affairs. 

5  A      Well,  I  don't  recall  specific  instances  but 

6  my  duties  included  handling  the  press,  that  would  be   * 

7  the  Treasury  Department's  key  issues  surrounding  the 

8  Treasury.   And  to  the  extent  that  there  were  joint 

9  issues,  press  related  or  public  affairs  related,  I 

10  would  have  had  the  responsibility  of  coordination,  to 

1 1  the  extent  that  they  existed. 

12  There  are  certain  regulatory  arms  of  the 

13  Treasury  Department  and  of  course  those  parts  were 

14  within  my  responsibility  as  it  pertained  to  press. 

15  And  then  ~  did  you  ask  me  into  '89  or  were  you  still 

16  focusing  -- 

17  Q      My  next  question  was  going  to  be  '89,  after 

18  you  were  appointed  general  counsel  in  '89;  is  that 

19  correct? 

20  A      Yes. 

21  Q      What  were  your  responsibilities  in  terms  of 

22  financial  institutions,  oversight  in  that  position? 

18 

1  A      Well,  I  had  general  responsibility  for  the 

2  legal  affairs  of  the  Treasury  Department,  which  meant 

3  that  the  various  arms  of  the  Treasury  Department, 

4  including  financial  areas,  were  served  by  lawyers  on 

5  my  staff,  so  1  had  the  general  coordinating  function, 

6  management  function  of  those  lawyers  that  served 

7  those  parts  of  the  Treasury  Department. 

8  Now,  the  control lers's  office  had  lawyers 

9  within  its  function  that  reported  through  a  chain  of 

10  command  to  me.    But  there  ~  that  was  in  the  general 

1 1  management  responsibility.    It  did  not,  except  for 

12  the  top  lawyer,  did  not  report  up. 

13  Q      Did  you  have  occasion  to  have  contact  with 

14  officials  of  the  Resolution  Trust  Corporation,  in 

15  your  capacity  as  general  counsel  of  the  Department  of 

16  the  Treasury? 

17  A      Yes,  but  I  cannot  recall  specifics. 

18  Q      Can  you  recall  with  whom  at  the  Resolution 

19  Trust  Corporation  you  would  have  had  contact  during 

20  that  period? 

21  A      Dan  Carney  was  the  head  of  the  RTC.    1  knew 

22  him  during  his  tenure  and  had  conversations  with 
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1  him. 

2  Q      Were  there  other  senior  officials  at  the 

3  RTC  that  you  had  contact  with? 

4  A      None  that  I  recall  precisely.  None  that  I 

5  recall.   I'm  sure  I  must  have  from  time  to  time, 

6  although  I  don't  recall. 

7  Q      Did  you  know  a  Mr.  William  Roelle  who  was 

8  an  RTC  official? 

9  A      I  know  the  name.   I  have  heard  the  name 

10  before  but  I  don't  recall  knowing  him  personally. 

1 1  Q      And  when  you  were  answering  Mr.  Gicale's 

12  questions  about  the  conversation  you  had  with 

13  Mr.  Barr,  you  indicated  that  you  had  a  concern  about 

14  the  press  coverage  of,  1  think  you  said  "the 

15  matter." 

16  Can  you  tell  me  what  your  concerns  were, 

1 7  and  what  the  matter  was  that  you  had  concerns  about 

18  press  coverage? 

19  A      I  ~  again,  to  put  this  in  context,  Bill 

20  Barr  and  I  are  ~  have  been  friends  for  a  long  time. 

21  We  have  worked  together  in  various  capacities.  I  was 

22  referencing  the  story,  the  articles  that  seemed  to  be 


1  troublesome  to  me  politically.   And  I  thought  that 

2  the  press  generally  had  been  less  critical  of  the 

3  candidate  Clinton  than  they  had  of  President  Bush. 

4  And  therefore  1  was  troubled  by  the  fact  that  it  had 

5  not  received  more  attention.   And  I  was  discussing 

6  this  in  the  context  of  many  —  a  broad-ranging 

7  political  discussion  with  Bill  Barr. 

8  Q      To  be  as  specific  as  we  can  be  for  our 

9  record  here,  you  have  said  stories  regarding  the 

10  candidates  and  of  course  there  were  many  articles 

1 1  about  the  candidates  on  many  subjects.   Are  you 

12  referring  to  stories  that  appeared  concerning 

13  Whitewater  Development  Corporation  and  related 

14  matters,  or  are  you  speaking  ~  did  you  speak  with 

15  Mr.  Barr  about  broader  subjects  including  other 

16  things  having  to  do  with  then  Governor  Clinton? 

17  A      Well,  at  that  point  in  the  campaign,  in 

18  September  of  1992,  there  were  only  two  candidates  -- 

19  well,  that's  not  true.   Ross  Perot.   Excuse  me.   1 

20  can't  remember  whether  he  was  in  or  out  during  that 

21  period  of  time.    But  1 -- the  discussion  was  around 

22  the  campaign.   It  was  about  the  presidential 
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1  campaign. 

2  Q      I'm  sorry.    Perhaps  my  question  wasn't 

3  clear.   What  I  am  asking  is,  the  press  coverage  or 

4  the  articles  that  you  discussed  with  Mr.  Barr,  were 

5  those  articles  about  Mr.  Clinton  generally  or 

6  articles  specifically  about  what's  come  to  be  known 

7  as  the  Whitewater  matter? 

8  A      Well,  I  think  in  the  course  of  my 

9  conversation  with  him  generally,  I  talked  -  I  think 

10  we  talked  about  a  lot  of  the  issues  of  the  day,  the 

1 1  subjects  of  which  I  do  not  recall,  but  about  ~ 

12  general  political  discussion  of  the  someday,  what  was 

13  happening  in  the  campaign,  if  that's  what  you  mean. 

14  But  I  do  now  recall  mentioning  a  series  of 

1 5  articles  that  were  about  what  has  come  to  be  known  as 

16  Whitewater,  but  I  don't  ~  at  the  time  it  was  not  ~ 

1 7  it  was  in  the  context  of  a  general  concern  that  the 

1 8  Clintons  were  not  getting  the  same  level  of  press 

19  coverage  that  I  felt  we  were  ~  the  scrutiny  that  we 

20  were  experiencing  with  the  press. 

21  Q      You  testified  earlier  that  you  have  since 

22  been  able  to  determine,  or  your  recollection  has  been 
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1  refreshed  and  you  have  been  able  to  determine  that 

2  this  conversation  took  place  in  September  of  1992? 

3  A      I  only  believe  that  ~  I  wouldn't  have  been 

4  able  to  place  that,  except  for  the  fact  that  this 

5  occurred  in  a  trip  to  Atlanta,  that  I  have  been  able 

6  now  to  reconstruct  as  having  occurred  in  September. 

7  I  would  not  independently  have  known  that's  when  it 

8  was. 

9  MR.  GICALE:    I  think,  Mr.  Schiller,  this 

10  might  be  an  appropriate  time  to  request  that  if 

1 1  Ms.  Holiday  has  any  records  of  that  trip  still  in 

12  existence  that  might  confirm  the  time,  I  think  it 

13  would  be  helpfijl  to  the  Committee  if  we  could  request 

14  those,  speaking  in  terms  of  plane  receipts  ~  or 

15  plane  tickets  or  receipts  or  anything  that  would 

16  confirm  the  date.   We  have  made  the  same  request  of 

17  Mr.  Barr. 

18  BY  MR.  GICALE: 

19  Q      But  focusing  then  on  that  time  period,  of 

20  September  of  1992,  do  you  remember  whether  there  were 

21  particular  articles,  at  or  about  that  time,  that 

22  prompted  you  to  raise  the  issue  with  Mr.  Barr  of  the 
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1  press  coverage? 

2  A      I  believe  that  there  were  several  different 

3  articles  over  the  course  of  the  months  preceding 

4  that. 

5  Q      And  do  you  recall  whether  those  articles 

6  had  to  do  with  the  Clintons'  Whitewater  investment? 

7  A      I  believe  --  that's  the  reason  why  I  was 

8  talking  about  it. 

9  Q      Well,  as  you  and  your  counsel  might  expect, 

10  we  have  had  a  lot  of  opportunity  to  review  the  record 

1 1  in  this  matter,  and  I  wanted  to  try  ~  I  don't  know 

12  whether  this  will  be  helpful  in  refreshing  your 

13  recollection  or  not,  but  we  found  in  our  review  of 

14  databases,  in  newspapers  that  there  was  news  coverage 

15  in  March  of  1992,  when  the  Whitewater  story,  as  it  is 

16  known,  first  broke  in  The  New  York  Times  and  then 

1 7  through  the  end  of  March  when  there  was  a  report  by 

18  an  attorney,  James  Lyons,  published  as  the  Whitewater 

19  report? 

20  A      I  missed  what  you  said,  the  timing. 

21  Q      The  timing  was,  in  March  1992,  there  were 

22  several  stories  about  the  Clintons'  Whitewater 
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1  investments  and  follow-up  stories  on  Whitewater  by  an 

2  attorney  in  Denver,  James  Lyons.   Did  I  make  a  copy 

3  for  you  and  your  counsel?  The  only  --  those  in  fact 

4  appeared  in  late  July  and  early  August,  but  I  thought 

5  that  perhaps  I  could  show  those  to  you  and  see  if 

6  they  might  refresh  your  recollection. 

7  And  since  these  aren't  Bates  numbered  and  I 

8  can't  make  Bates  reference  to  them,  I  will  give  the 

9  reporter  a  copy,  and  they  can  be  attached  and  I  will 

10  mark  one  as  Exhibit  1  and  one  as  Exhibit  2.   Just  for 

1 1  the  record  I  will  mark  the  first  story,  a  July  21, 

12  1992  Washington  Post  story,  as  Holiday  Exhibit  1,  and 

13  give  that  to  the  reporter  for  the  record;  and  the 

14  second  story  which  is  an  August  1st,  1992  Washington 

15  Post  article,  I  will  mark  as  Holiday  Exhibit  2. 

16  And  take  as  much  time  as  you  would  like, 

17  Ms.  Holiday,  but  if  you  would  look  at  those  articles 

18  and  tell  me  then  if  you  recall  reading  them  or  having 

19  them  in  mind  when  you  spoke  with  Mr.  Barr.   Those  are 

20  the  only  ones  in  that  time  frame  and  I  won't  burden 

21  the  record  with  them.   Then  we  have  articles  in  July 

22  and  August  of  1992. 
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1  MR.  SCHILLER:    Let  me  ask  you  to  read  the 

2  entire  articles,  please. 

3  (Pause.) 

4  THE  WITNESS:    Do  you  have  a  question? 

5  BY  MR.  COLE: 

6  Q      My  question  is,  having  had  an  opportunity 

7  to  look  at  these  articles,  whether  this  refreshes 

8  your  recollection  as  to  whether  these  articles  refer 

9  to  the  subject  matter  that  you  discussed  with 

10  Mr.  Barr? 

1 1  A      Well,  I  don't  have  a  specific  recollection 

12  of  these  particular  articles,  and  --  but  these  are  ~ 

13  I  read  the  Washington  Post.    These  are  ~  I  read  The 

14  New  York  Times,  which  was  referenced  here. 

15  This  is  the  subject  matter  that  I  was 

16  referencing  to  him,  and  which  I  had  the  impression  he 

17  was  unfamiliar. 

1 8  Q      And  at  that  time,  September  of  1 992,  when 

19  you  had  this  discussion  with  Mr.  Barr,  did  you  have 

20  any  responsibilities  in  connection  with  the  Bush 

2 1  presidential  campaign  that  was  underway  at  that  time? 

22 A      I  had  a  responsibility  which  was  the 


1  following:    I  was  not  on  the  campaign  staff  but  I  was 

2  a  person  who  aided  or  facilitated  the  processing  of 

3  campaign  requests  for  information  relating  to 

4  presidential  speeches  or  policy  matters  that  were 

5  needed  from  the  government,  so  that  there  was  a 

6  vehicle  through  which  those  kinds  of  requests  would 

7  come. 

8  Q      And,  in  that  capacity,  did  you  obtain  or 

9  receive  information  from  the  campaign  in  terms  of 

10  campaign  strategy  or  information  that  was  being 

1 1  collected  about  candidates? 

12  A      I  don't  understand  the  nature  of  the 

13  question. 

14  Q      What  I  am  getting  at,  and  perhaps  I  could 

15  ask  it  more  clearly,  is  whether  you  had  sources  other 

16  than  publicly  reported  information  such  as  newspaper 

17  articles,  media  reports?   Did  you  have  other  sources 

18  of  information  about  the  Clintons  and  the 

19  presidential  campaign?  Were  you  receiving 

20  information  from  the  Bush  campaign? 

21  A      I  was  not  on  the  campaign  staff.    I  was  not 

22  involved  in  campaign  strategy.   Did  I  receive 
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1  information  that  was  not  public  information  about  the 

2  campaign?  I  think  it  is  probably  likely  that  I  did, 

3  but  I  don't  specifically  recall  it. 

4  Q      Do  you  recall  discussing  the  matters  that 

5  you  have  indicated  you  discussed  with  Mr.  Barr,  that 

6  is  the  press  coverage  of  the  Clintons,  particularly 

7  the  press  coverage  on  Whitewater  matters,  with 

8  officials  of  the  Bush  campaign? 

9  A      I  do  not  recall  specific  conversations  with 

10  them,  although  I'm  sure,  given  our  political 

1 1  circumstances,  that  it  was  the  common  theme  among 

12  campaign  officials  and  White  House  officials,  to 

13  believe  that  we  were  not  receiving  fair  press 

14  coverage. 

15  Q      Was  there  something  specific  in  terms  of 

16  the  press  coverage  that  you  believed  was  lacking  at 

17  that  time  ~ 

18  A      Just  - 

19  Q      ~  press  coverage  of  the  Clintons? 

20  A      Nothing  specific,  just  a  general  view  that 

21  their  coverage  was  better  than  our  coverage  was,  that 

22  they  were  treated  more  fairly,  if  you  will. 


1  Q      Were  there  any  matters  that  you  were  aware 

2  of,  that  were  not  reported  in  the  press,  that  you 

3  felt  should  have  been  reported  in  the  press  or  would 

4  have  preferred  to  have  had  reported  in  the  press? 

5  A      No. 

6  MR.  GICALE:    I  guess  I  would  object  to  the 

7  relevance  of  that.    I  mean,  I  think  what  we  really  ~ 

8  we  need  to  be  focusing  on  whether  there  is 

9  information  related  to  this  and  whether  there  were 

10  other  kinds  of  issues.    I  just  — 

1 1  MR.  COLE:    Perhaps  I  can  put  it  in 

12  context. 

13  BY  MR.  COLE: 

14  Q      There  is  some  difference  in  Mr.  Barr's 

15  recollection  of,  at  least  as  he  testified  before  the 

16  Committee,  of  the  conversation  in  that  he  testified, 

17  as  Mr.  Gicale  implicitly  indicated  in  his  question, 

18  that  you  asked  him  if  he  would  be  aware  if  there  was 

19  a  matter  before  the  Justice  Department  involving  the 

20  Clintons.    You've  testified  that  your  recollection  of 

21  the  discussion  is  more  general  than  that,  if  I 

22  understand  your  testimony? 
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1  A      Yes. 

2  Q      What  I  am  trying  to  understand  is,  whether 

3  your  recollection  is  correct  or  Mr.  Barr's 

4  recollection  is  correct,  what  there  would  have  been 

5  that  you  would  have  asked  Mr.  Barr  about  at  that 

6  time,  leaving  aside  the  exact  words  that  ycu  used, 

7  and  I've  looked  at  these  articles  and  there  is 

8  nothing  in  these  articles  at  least  as  -  and  that's 

9  why  I  wanted  to  show  them  to  you  and  your  counsel  ~ 

10  that  indicates  that  there  was  any  investigation  by 

1 1  the  Department  of  Justice  or  any  matter  involving  a 

12  regulatory  matter  involving  a  bank  or  a  thrift. 

13  And  it  is  that  difference  between  your 

14  recollection  and  Mr.  Barr's  that  I  am  trying  to  probe 

15  here,  so  any  testimony  you  could  provide  ~ 

16  A      I  don't  recall  asking  anything  of  Bill 

17  Barr,  or  asking  him  to  do  anything.    I  recall  a 

18  general  political  conversation,  that  had,  as  a 

19  general  —  as  one  part  of  it,  a  reference  to  news 

20  accounts.  Now,  I  believe  that  the  earlier  New  York 

21  Times  story  has  a  more  in-depth  presentation  of  this, 

22  as  I've  looked  back  in  preparation  for  this,  that 


1  relates  more  specifically  to  the  actions  involved, 

2  although  these  are  more  in  context,  in  time 

3  contemporaneous  to  when  this  conversation  was. 

4  But  the  material  referenced  here  is  the 

5  general  kind  of  discussion  that  I  mentioned  as  part 

6  of  a  very  —  a  plane  ride  back  fi-om  Atlanta,  hour  and 

7  a  half,  45  minutes,  contained. 

8  Q      Did  there  ever  come  a  time  when  you  learned 

9  that  there  was  a  government  investigation  in  which 

10  the  Clintons  were  named  as  potential  witnesses  or 

1 1  witnesses? 

12  A      Only  in  press  accounts;  that  1  only  know 

13  about  ft-om  press  accounts,  and  I  am  not  specific  in 

14  that. 

15  Q      Is  it  your  recollection  that  that  was  after 

16  the  presidential  election? 

17  A      1  assume  it  was,  but  I  don't  remember.   I 

18  assume  it  was  after,  the  press  accounts.   I  don't  -- 

19  I  haven't  followed  this  closely. 

20  Q      Did  you  report  on  your  discussion  with 

21  Mr.  Barr,  or  relate  your  discussion  with  Mr.  Barr  to 

22  anyone  else  in  the  White  House,  after  it  occurred? 
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1  A      I  have  no  recollection  of  speaking  to 

2  anyone  about  my  conversation  with  Bill.    It  is 

3  likely,  however,  that  I  noted  to  my  staff  that  he  was 

4  on  the  plane  and  may  have  ~  may  have  just,  if  they 

5  asked  what  we  talked  about,  because  we  ~  excuse  me, 

6  that  was  our  job,  to  know  what  was  on  the  mind  of  the 

7  various  cabinet  officials. 

8  I  was,  I  think  I  mentioned,  surprised  that 

9  he  was  on  the  plane.   I  had  not  expected  him  to  be 

10  there,  and  since  that  was  part  of  my  job  to  know 

1 1  where  — 

12  Q      Was  that  a  commercial  flight? 

1 3  A      No,  that  was  Air  Force  One. 

14  Q      Air  Force  One? 

15  A      I  may  have  commented  — 

16  MR.  COLE:    You  want  to  take  a  break? 

17  MR.  SCHILLER:    This  record  will  not  be 

18  improved  by  "may  haves"  and  "might  haves." 

19  THE  WITNESS:    I  do  not  recall  having  any 

20  substantive  conversation  with  anyone  about  this  at 

21  all. 

22  BY  MR.  COLE: 
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1  Q      So  that  would  include  both  campaign 

2  officials  and  White  House  officials? 

3  A      Absolutely.    I  recall  no  subsequent 

4  conversation  whatsoever  about  this  with  any  campaign 

5  or  White  House  officials. 

6  MR.  COLE:    I  think  I  may  be  finished.   If  I 

7  can  just  take  a  moment  to  consult  with  my  colleague 

8  here. 

9  THE  WITNESS:    Certainly. 

10  MR.  COLE:    I  don't  have  anything  further  at 

1 1  this  time.   Mr.  Gicale? 

12  MR.  GICALE:    I  don't  have  anything 

13  further. 

14  MR.  SCHILLER:    I  just  have  one  question. 

1 5  And  it  has  to  do  with  your  ~ 

16  MR.  GICALE:    Do  you  want  this  on  the  record 

17  or  off  the  record?  Is  this  a  process  question  or -- 

18  MR.  SCHILLER:   No,  substantive  question.   I 

19  think  the  record  would  benefit  from  this  question. 

20  It  wasn't  brought  out  by  either  of  you  but  it  is  a 

21  follow-up  question  to  one  you  posed.   Both  of  you 

22  asked  Ms.  Holiday  what  she  could  recall  about  her 
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1  conversation  with  Mr.  Barr.   And  she  mentioned  —  my 

2  notes  indicate  that  when  she  expressed  the  fact  that 

3  the  information  she  was  reading  troubled  her,  and 

4  that  he  seemed  unfamiliar  with  it. 

5  Neither  of  you  followed  up  and  asked  what, 

6  if  anything,  she  said  to  him  about  the  lack  of 

7  familiarity  he  had  with  it. 

8  EXAMFNATION 

9  BY  MR.  SCHILLER: 

10  Q      Do  you  recall  discussing  with  Mr.  Barr  what 

1 1  the  source  was  of  your  information  with  which  he  was 

12  unfamiliar? 

13  A      Well,  I  recall  referencing  news  articles, 

14  and  in  effect,  bringing  them  to  his  attention, 

15  because  he,  as  I  was  describing  what  I  had  read, 

16  seemed  unfamiliar  with  what  I  was  referencing.  And 

17  when  I  ~  that  surprised  me,  because  I  know  Bill  and 

18  have  known  him  for  quite  some  time,  and  know  him  to 

19  be  a  political  observer,  and  he  follows  politics. 

20  And  it  surprised  me  that  Bill  Barr  would  not  have 

21  seen  or  known  of  these  stories. 

22 MR.  COLE:    I  am  glad  Mr.  Schiller  asked 
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1  that  question  because  I  must  confess  I  am  confiised 

2  what  the  stories  were  that  you  were  surprised 

3  Mr.  Barr  was  unaware  of.    Whether  you  are  talking 

4  about  the  March  Whitewater  New  York  Times  stories  or 

5  subsequent,  I  don't  understand  what  the  stories  were. 

6  MR.  SCHILLER:    I  think  she  referenced 

7  already  it  was  the  Times  stories,  and  she  said  these 

8  two  articles  in  the  Post  that  you  put  in  front  of  her 

9  are  reflective  of  the  kinds  of  articles  that  she 

10  would  have  been  reading  every  day  and  was  reading 

1 1  every  day  which  talked  about  what  has  now  become 

12  Whitewater  and  mentioned  the  savings  and  loan,  at 

1 3  least  the  one  you  put  in  front  of  her.  Exhibit  1  did, 

14  in  July,  that  McDougal  was  the,  quote,  "owner  of  a 

15  state  savings  and  loan,"  close  quote,  both  reference 

16  talk  about  the  sources  of  information  ~  the  sources 

17  attributed  in  the  article  declined  to  provide  the 

18  journalist  with  additional  information. 

19  So  someone  reading  this,  as  Ms.  Holiday 

20  says  she  likely  did,  would  have  been  struck  by  the 

21  omissions  in  these  articles,  as  she  has  testified 

22  about. 
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1  She  hasn't  identified  specific  language  in 

2  here  talking  about  savings  and  loan  issues,  as  much 

3  as  loans,  investments,  a  savings  and  loan,  McDougal, 

4  this  area  has  mushroomed  into  what  it  is  today,  it 

5  wasn't  that  then. 

6  MR.  COLE:    What  my  question  goes  to  ~  if 

7  we  can  be  as  precise  as  we  can  about  this. 

8  When  you  say  you  were  surprised  by 

9  Mr.  Barr's  lack  of  knowledge,  are  you  referring  to 

10  his  lack  of  general  political  knowledge  of  this 

1 1  issue,  or  alternatively  are  you  referring  to  some 

12  lack  of  knowledge  relating  to  his  official  duties  as 

13  Attorney  General  of  the  United  States? 

14  THE  WITNESS:   Certainly  the  former,  not  the 

15  latter.   I  was  concerned  ~  not  concerned,  I  was 

16  surprised  that  he  was  unaware  of  these  political 

17  stories,  that  had  existed  in  the  press,  for  some 

18  months,  and  he  seemed  totally  unfamiliar  with  the 

19  existence  of  this  story. 

20  EXAMINATION 

21  BY  MR.  COLE: 

22 Q      And  the  reason  you  were  surprised  that  he 
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1  was  unfamiliar  with  it,  several  months  ~  or,  at 

2  least  the  initial  articles  in  The  New  York  Times,  was 

3  because  he  was  a  politically  appointed  Cabinet 

4  official  and  you  would  have  expected  him  to  — 

5  A      Well,  that  I  know  him  well,  we  have  talked 

6  politics  over  the  years,  on  many  occasions.  And  I  - 

7  I  knew  that  he  was  an  avid  reader  of  newspapers.  He 

8  kept  up  with  politics.   He,  on  any  number  of 

9  occasions,  when  I  would  see  him,  he  would  be  asking 

10  me  what  --  what's  going  on  in  the  campaign,  what  do 

1 1  you  think  of  this  poll,  that  poll,  this  kind  of 

12  general  political  conversation. 

13  So,  it  was  something  that  I  would  have 

14  thought  he  would  have  read  in  the  major  news 

15  publications  and  known  about,  and  I  was  surprised 

16  that  he  didn't. 

1 7  Q      Was  it  your  impression  that  he  had  never 

1 8  heard  of  Whitewater? 

19  A      Of  what  --  of  this  whole  line  of  stories, 

20  yes,  the  subject  matter,  quote,  Whitewater. 

21  Q      And  did  you  suggest  to  him  that  he  might 

22  wish  to  learn  more  about  this  matter? 
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1  A      I  didn't  suggest  ~  I  told  him  about  the 

2  articles,  and  asked  him  ~  I  did  not  ask  him  to  do 

3  anything.    I  just  told  him,  as  I  recall  generally  ~ 

4  I  don't  remember  the  specific  words  ~  that  they  were 

5  news  articles. 

6  Q      Do  you  have  a  view  one  way  or  another,  as 

7  to  whether  you  might  have  asked  him  whether  he  would 

8  be  aware  of  a  matter  like  this  in  the  Department  of 

9  Justice,  if  such  a  matter  were  under  review  with  the 

10  Department  of  Justice? 

11  A      I  simply  do  not  recall  asking  him  that,  or 

12  speaking  those  words.   I  have  no  memory  of  saying 

13  that  to  him. 

14  Q      Would  that  have  been  ~  if  you  had  been 

15  inclined  to  ask  him  that  question,  would  your 

16  understanding  at  the  time  have  been  that  that  would 

17  have  been  an  appropriate  question  for  you  to  ask? 

18  MR.  GICALE:    I  am  going  to  object  to  the 

19  speculation. 

20  She  doesn't  even  go  so  far  as  to  say  she 

21  recalls-- 

22 MR.  COLE:    Let  me  rephrase  the  question 
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1  then. 

2  BY  MR.  COLE: 

3  Q      As  a  former  general  counsel  of  the 

4  Department  of  Treasury  and  an  attorney,  would  it  have 

5  been  appropriate  for  you,  as  a  White  House  official, 

6  to  have  asked  Mr.  Barr  about  a  Justice  Department 

7  investigation? 

8  A      Would  it  have  been  appropriate  for  me  as  a 

9  White  House  official  to  have  asked  a  Justice 

10  Department  official  about  a  ~  it  could  be 

1 1  appropriate.   I  mean  it  depends  on  the  situation  and 

12  the  investigation  and  what  it  would  be.    It  would 

13  take  a  knowledge  of  facts  and  circumstances  that  I 

14  couldn't  ~ 

15  Q      But  you  have  no  recollection  of  having 

16  asked  that  question? 

17  A      I  have  no  recollection  of  having  asked  that 

18  question. 

19  MR.  COLE:    1  don't  have  any  further 

20  questions. 

21  MR.  GICALE:    I  don't  have  anything. 

22  MR.  COLE:    Thank  you  very  much. 
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1  (Whereupon,  at  2:16  p.m.,  the  deposition 

2  was  concluded.) 
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